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APPLICATION NOS.

Applicants .
Shri T.K. Pandarish & 15 Ors

To

1,

.2.

3.

4,

S.

P
. \,\-«L
Ny

Shri T.K., Pandarish
Haad Clerk

ESI Corporation
Regional Office

‘No. 10, Binny Fislds

Bangalore - 560 023

Shri y, Ramachandre Reo
Head Clerk

ESI Laocel Office
Sreeramapuram

Bangalore - 560 021

-Shri T.R, Santhanasundaram

Head Clerk :
ESI Corporation ocal Office
Ragappe'B166k-:
Bangalore. « -$60° 8215

o SR B I IO

Shri $. Ramachandran

Head Clerk

ESI Regional Office
fNo. 10, Binny Fislds
Bangalore = 560 023

Shri N.S. Seetharam
Manager '
ESI Local Offics

"Tilak Nagar

Gunthakal - 515 801

- Andhra Pradesh

NE4

'CENTRAL ADMINISTRATIVE TRIBUNAL
" BANGALORE BENCH

Commerecial Conplox(anl)
Indiranagsr

aangalorq - 560 038

ootod + &3 JAN 1969

—

1580_T0 1585, 1614 TO 1621, .. :,‘fi

74810 _AND 1875/88(F)

The gagional Director, ESI Corporation,

‘ﬁeagondents_

Bangalore & another

6.

7.

8.

10.

11.

Shri N, Jagadekaveara L
Head Clerk

€SI Local Office
Shivajinagar

Bangalore - 560 001

" Shri $.8. Kimaran

Head Clerk -

€SI Corporation Ragional Office
No, 10, Binny Fields

Bangalore - 5§60 023

Shri K.R. Subbaraman .

Head Clerk

ESI Corporation Local 0ffice
Malleswaram Yest -
Bangalore - 560 0S5

S

Shri S. Sreesdhara

Head Clerk ’

ESI Corporation Regional Office
No, 10, Binny Fields

Bangalore - 560 023

Shri E. Natarsjan . -
Hsed Clerk '

ES1 Corporation Regional Office'

No. 10, Binny Fields
Bangalore - 560 023

Shri P, Kunhiraman

- Head Clerk

ESI Corporation Regional Office

. No. 10, Binny Fields

Bangalore - 5680 023

..!'2
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' 9. |Shri V. Naresimha Holle
12, Shri M.B, Tankseli 47, |Shri

na : Rdvocsate

‘Managse Ko, 1762, 6th Main
ESI Corporation Locel Office 1" Block, II Stage
Bijapur Rejajinegar

88 alore = 560 010
13. Shri V. Gundu Rao ngalo

Manager B S S.K. Srinivasen
€SI Corporstion Local Office 16 ’Ag:icatg Y
Dharwad

‘No. 10, 7th Temple Road
15th Crcss, Malleswaram

14, Shri M, Naraysnsswamy ‘Bangalore = 560 003

Manager _
ESI Corporation Local Office

Nanjangud 18, |The Regional Director

Employees State Insurance Corppraticn
'ESIC Building

‘Ko, 10, Binny Fields

Bangalore = 560 023

15. Smt B,K. Sestha
Managsr
ESI Corporation Local Office
Malleswaram

Bangalore - 560 003 20. The Director Genseral

Employees State Insurance Corporatioﬁ
'ESIC Building, Kotla Road

160 Shri s. Shamanna New Delhi = 110 002

Manager

ESI Corporstion Local Office ,
Harihara (11) 21, ‘Shri M. Papanna

Herihare Advocate

Chitredurga District w335a3§§:§§r°"°rd Road

‘Bangalore - 560 040

Laa ] -

|
Subject s SENDING COPIES OF ORDER PASSED BY THE BENCH

Enclosed herewith pleese find a copy of ORDER passed by this Tribunal in tre

above said applications on 23-12-88,

pe—

TON OFFICER

/("uoxchL)

Encl s As above




~IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH: BANGALORE

Deted the 23rd dey of December, 1988

Before

THE HON'BLE MR.L.H.,A,REGO, MEMBER(R)

APPLICATIONS N0S.1580 TO 1585 OF 1988(F)
C/w. 1614 TO 1621 OF 1988 & 1810 end
1875 of 1988(F): |

- S &2

1 T.K.Pandarish .
S$/0 T.G.Krishnemurthy,
Head Clerk,ESIC Regionsl Applicent in A,1580/88
Office,Bangelore=-23, ’

. 2, V,Ramachandre Reo
S/o late D,Vittsl Reo,
Heed Clerk,ESI Local Office,
Sreersmapurem,B8angelore=21, -do- A.1581/88

‘3. T.R,Santhanasundarsm
$/o T.S.Raghunathecharyas,
Head Clerk,
ESIC Locel Office,
Nageppe Block, '
Bangelore=21, -do~ AR,.1582/88

4, S.,Ramachandrean
S$/o V.S.S2ngamechusra
Head Clerk, ESI Regional Office,
Bengelore-23, .o -do~- R.1583/88

N.S.Seastharam S/o N,Sreekan-

teieh, Manager, ESI Locel -

Office, ESI Corporstion,

Tilak Nager,Guntskasl=~515 801, ~-do~ A,1584/88

..0.‘.2




6o

7

8.

10.E.Natarajan,

1.

12,M.B.Tanksali

13.V.Gundu Reo,

14 .M. Narayanaswamy,

N.Jagaedekeveera

S/o Lete A.Negesh Ren
Head Clerk ,ESI Locel Offi
Shivejinsger,Bangslore=1,

S.5.Kumaran
48 y=mears,

Hesed Clerk, Regiorel Off{
ESIC, Bangelore=560 023

K.R.Subremen,55 years,
Head Clerk, Locsl Office,
£SIC, Mellesuwasrem Uest,

Bangelore=55, of

S.Sreedharea

52 years, $/o G.Sempangi
Head Clerk, Regioml Offic
ESIC, Bangalore=23,

48 years,

S/o K.Ellappe,

Heed Clerk,
Regional Office,
ESIC, Bengalore=23,

P.Kunhireman

47 years,

$/o P,Ramankutty Guptan
Head Clerk,

RO of ESIC, Bangelore=23,

56 years, S/o Bhim Reo,
Manager Lo.
£ESIC, Bijepur

49 yseears,

S/o B.V.Naranapps,
Manager, Local Office of
Dheruwad,

52 years, S/o Munisuamy,
Menager, LO of ESIC,
Nanjangud,

ce,

ce,

Neidu,
8,y

ESIC,

Rpplicent in A.1585/88

-do~ R,1614/88

=do- A.1615/88

~=do- A.1616/88

~-do=- R.1617/88

-do= A.1618/88
-do-  R.1619/88

-do-  A.1620/88

-do= A.1621/88

000000003




15. Smt.B,K.Seethe
W/o K.N.Daessrathi,
Menager, ESI Locel Office,
Rejejinager,
Malleswerem,Bangslore-560 003, Rpplicent in AR.1810/88

16.5.Shamanne S/o S.V.Subbe Reo
Menager, Locel Office(Herihare II)
ESI Corporetion, HARIHARA,
Dssangere Tq. -do=- R.1811/88

(Shri V.Neresimhe Holls,ARdvocste for aspplicents
in Applicetions Nos. 1580 to 1585/88 and
1810 and 1875 of 1988,

n S.K.SriniVasan,,Advocate for the applicents
in Applicetion Nos,1614 to 1621/88.)

-vs .-

1, The Regionel Director o
Employses State Insurance Corporation
ESIC Building, No.10 Binny Fields,
Bangelore=560 023,

2. The Director Gsnerel
Employees State Insurance Corporstion
ESIC Building, Kotla Road,

NEW DELHI-110 002, ' .o Respondents
' in all the

applicetions.

(By Shri M.Papanne, Counsel for Respondents)

These epplications coming on for hsaring

this day, the Hon'ble Member(R), made the following:

ORDER

These are in all 16 spplicetions filed under
/ Section 19 of the Administretive Tribunals kct,1985,

“scx;gggﬁﬁf wherein the main prayer is, to direct the respondents(R)

«%, to



to fix the psy of the ap
post of HMead Clerk ('HC'
Fundamentsl Rule ('FR' f
reference to the psy las
the pay scsle of the pos
Clerk In=charge ('UDC 1/
distinguished from 'UDC'
Clerk) with retrospectiv
them all consequntiasl re

esrrears of pay.

2. Shri Nasrasimha Ho
for the applicants in Ap
1810 and 1875 of 1988, w
shall be designeted as t
Srinjvasen,leerned Couns
in Applicetions Nos.1614
reason, shall be decigne
Shri M,Papenne, leerned

respondents in both the

cations,

3, Since both the se
in point of fects end le

end sre dealt with by =

4, The background to
brought out, by the follo

ing the relevant detsils

’

|
#licants (R), in the

|for short) under

|

?r short) 22-C,uith

t dreun by them, in
t of Upper Division

c' for short, es
i.e., Upper Divieion

e effect end to grent

lief, inclusive of

1l1a, learned Counsel,appears
plications Noe.1580 to 1585,
hich for ease of reference,
he '"Ist Set', while Shri S.K,
el ,appears for the applicants
to 1621, which for like

ted as the 'IInd Set',
Counsel appears for gll the

Ist end the IInd Setsof eppli=

te of applicetions esre slike,
| .
v, they are heard together

common order,

these ceses is succinctly
wing tsbuler statement,furnish=-

of the service curriculum

vitee of the verious applicents(designated by their

respective



respective Applicetion Nos.to facilitate tefe?ence) as based on the date furnished

by the respondents:

Dete of appointment to

Fixation of pay(Rs)p.m. in

Pay(R)p.m. imme- the post o HC or its equi-

Applice- the posts of: diatsely prior to vaelent,
tion No, =  me==semsessesse- ittt - promotion as HC e ee e e e - - —— ——
l(J.o.c. U.0.C. H.C. or its 12_3'33_5333_;'_’_ ___Original i ~ Revised
Regu~- equivalent, uoc ubd ! .
ler) 1/e. (deemed) (In-chergs) Dete Pay | Date Pay
: }
1 | 2 3 4 5 6 ? 8 - 9 10
THE Ist SET
1580 ‘ 23.10,69 26.3.79 24,9.1979 428/~ 455/~ 24=9-79 455/~ 22-7-81 455/
to
21.9.79
1581 1-10-66 11.10.76 )
T to
30.10.76 )
24,11,76 )
to
10~-4-77
2=5=77 )
to
6.10,77 ' ‘
17.4.78 25=1=79 452/~ 470/~ 23=-3-79 470 22.3.84 470/
22.9.79 7=-7-80 428/- 440/- 17=-7-80 440/- 6.8.80 455/
15.5.,79 10.9.79 428/~ 455/= - 455/~ 27=4-81 455/
14,2.73 16.8,73 404/~ 425/- 22,8,78 425/-
to to ’
15.8.73 30.8.73
to : ‘o 416/- 455/~ 22.8.78 / 6
10.6.75 10872 -



——— D Y — s D T W e D G D S s D oy o W

1585

1810

1875
2
> __
1614
1615

9,11.70

6.10.66

1.10.66

15.4.60

20.2.67

to
31,7.78
19.10.70
to
3.1.71

5.5.75
to
11.6.,78

15.1.79

13.6.78
to
6.7.78

1.8.78

3.10.79
to
4,1,81

1.5.81
25.5.78

31.7.78

12.6.78

II°

15=2=80
16.2.83

- - . T - e - D WD D W MR S MDD e W e S - o

S 6 s 78 ... 9.=___10_

428 455 22.8,78 470 23.11.82 455+
15PPR

440 - g-6~81 455 ? 455

416 - 25,5 78 440 )

416 440 30.9.78 440 17.6.81 440

452 485 22.8,78 485 17.8,84 470+
158p .

THE IInd SET.
452% 440 16.3.81 470 - -
488 - 10.,3.83 515 - -

(*renalty of stoppage of 2 increments dué, imposgd on:1;2.77 & 1.2,78)

1-7=79

452

455

147.79 455 13.12.82 470

0.‘......7




NB: (i)'PP'maans "Personel pay"

(ii)The deteils of the period intervening betwseen promo
from that of UDC) to that of HC or the poste equivs
being unnecessery, This perjiod is sesid to cover eventes such as: lesve, joining time, trensit

period etc.

(iii)There ere some gaps/disparities here and there, in the data furnished by the respondents,
which would have to be filled in/resolved if need be, at the time of compliance with the
decision§ in these cases, ‘

15.12.68

9,11,70
2,12.66

9.,11.70

1.10.66

20~5=78
11.4.77

to
20,3,79

22.8.79

2.5.78

16.8,79

3.10.79

26,3.79

10,9.79

24~2-81

428

476

428

440

455

485

455

17.4,79

5.9.79

11=3-81

455

485

455

470

1982

6.8.80

455

500

tion,from the poet of UDC I/c(or in some csees,
lent thereto,are not furaished,these minutise

...0..8



5. The spplicaents are ell serving in the
Employees State Insurence Corporstion, Kernetekes

Region(ESIC(K), for short) under R-1,

6. According to the recommendetions of the

I11Ird Central Pay Commission, the pay scales of the

employees in the Employeess State Insursnce Corpora=

tion, caeme to be revised,with effect from 1-1-1973, i

The comperative pay sceles of the respective posts

before and after revision were as follows:

-----——--———-—-—-n—m——-—-u-—-----—a---—---—---—--——------i

Cstegory
S.No. of post,
(1) . (2)
(1) u.D.C.
(i) uoC 1/c

(ifi) HC or Rssis-
tent or
Inspector or
Menager Gr.
111,

n----—n-——--——--m--_---—__—_-—w—__——----—---—---—-------.

NB: Consequent to revision of the pay scales the
Cherge Rllowance of Rs.25/- per mensem came to be

discontinued,

7. Some of the epplicsnts are seid to have
been promoted to the postes of Assistant, Insurencse

i
Inspectorg or Mansger Grade 11I(eq. £.No.1583) from

Prior to 1.1.1973 After 1.1A97i

————— ---n--—-------———-—-n--------------g

(3)

130-5-160-8-200
£B-8-256-E8-8-
280,

130-5-160-8-200
£B-8-256-EB-8-
280~-10-300-Plus
Charge Allowence
of Rs,25/- per
mensem,

210-10-290-15~-
320-EB-15-435,

&

o

(4) i

330-10-380-EB=12~
500-EB8-15-560. '

425-12-530-EB8-15-

560-20-600, %
|
|

425-15-500-£8-15~
560~-20-700.

that
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that of UDC or UDC I/c. All thaese three posts,
are seid to be identicel, in the time-scale of pay,
with that of HC viz., Rs,425-15-500-EB-15-560-20-700
(Revised), All these four categories of poets which
are the terminal posts of promotiongin the ceses
before me,in which the applicants contend.,that their
pa; has not been correctly fixed under FR 22-C,will

be designated as a cless,es the Terminal Post('TP' for

short) for the sske of correct connotation,

8. The spplicents claim thet their pay on
promotion to the post in the TP, from the post of
UDC I/c,ought to have been fixed.in eccordence with
' FR 22-C uwith reference to the pay tﬁ%t'draun in the
post of UDC I/c eand not in that of UDC, which wes &
stage 1ouer, They allege,thaf R1 denied them this
benefit and fixed their pay instead.,with reference

to the pay last drewn by them,in the post of UDC.

They further claim,thet the TP,entails higher responsi-

bilities,than that of UDC I/c and therefore,they are
entitled to the benefit of FR 22-C, with reference to
the pey last drawn by them,in the post of UDC 1/c,
while fixing their pay in tha_TP.

9, They stete,that their cplléagues in the
ESIC, similarly placed like them,had filed Applications
\ ()& |

INos.67 to 69 and 78 of 1987 /before this very Bench of

- [Jtne central Roministretive Tribunel [C.S.GOPAL SHARMA

e

& 3 ORS, ~vs.- DIRECTOR GENERAL, ESIC, NEW DELHI & ANR./

\Ai . _. ard
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and hed succeeded in gett%ng g decision in their
fevour, in derivimg the benefit of FR 22-C in the
fixation of their pay,in tha TP,with reference to the
pay last drsun by them,in the post of uoC I/ec. The

operetive part of the judgment ,rendersd in the afore=

-l

seid epplicetions on 26-5+1987 resds thus:

"5, We have considerecd the rivel

contentione carefully, We do
not sgree with Shri Papanna
thet merely because the appli-

- cant held poets of LDC i/c es
a temporary arresngement they are
not entitled to the benefit of
FR 22-C, We ere unsble to under=-
stand how the posts of LDC i/c
can be treated as ex—cedre posts.
As a matter of fect posts of
UDC i/c existed et the meteriel
time in every[department of
Government, Therefore, we do
not agree thet these posts were
ex~cadre posts disentitling the
applicents to the benefit of
FR 22C on their appointment sas
Head Clerks, We hsve gone thro-
ugh the decision of this Tribunal
in R.Nos.,170 snd 171/86 and we
are entitely in agresment with
the decision rendered therein
that the post of Head Clerk
cerries highser responsibilities
then thet of a UDC i/c and is
in fect a promotionsl post. Ue
therefore hold that the appli-
cants are entitled to fixation
of their inithal pay as Head -
Clerk under FR 22C with reference
to the pasy drawn by them as
UDC i/c immedietely before their
eppointment to the post. The
respondents will fix the initiel
pay of the applicants sccordingly
end pay the applicents all conse=
quentisl erreares flowing there-
from,

6. In the result, the spplice~
tions ere allowed, Parties to besr
their own costs,"

d& 10.The

—

|
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10, The spplicants state,that soon ;fter
they came to know of the sbove order, deted 26-5-1987
of the Tribunel, they represéntad to R=1,to extend
the benefit of that order to them. Some of them,uho
did not get 2 favoureble reply from R=1, submitted a

further representation to R-2,

11. The following tebular statement furnishes

et a glance,the releveant détaile'of the dates relating

A} oS 0B

to:
(1) fixation of pay of the appli-
cent, in the TP,
(i1) their representation thereon
to R=1 end R-2; end
(1ii)the reply of R1 and Ré,to
these repressntetions, -
' Dates pertaining to
A.No, Fixe=- Repn.to Disposal Rapre- Diepo- ~£§1§ngln_
tion of R=1 of repre- sente~ cal of befogg S
pey in sentetion tion reprn. the Tri-§
the TR by R=1, to R2 . by R2 bunal. g
(1) (2) (3) (&)  (s) (6) (1|
I. Ist Set:
1580 22,7.81 26,5,87 21.6.88 27.7.88 19.8.,88 29,9.,1988
1581 22.3.84 25.4,88 L 3.8.88 3,9.88 n
’582 ) 6.8.80 2804088 " . - - . u
1583 27.4,.8 20.4.88 " 27.7.88 19,8.88 " ;
1584 23.11,82 11,5.88 n - - 30.9.88
' - 13.5.88 " 29,7.88 2.9,86 "
17.6.817 25.4,88 " 1.8.88 2.,9,88 10.11.88
17.8.84 7.6.88 " - - 24.11,88
' I1.1Ind Set - i
12
|

/
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11, IInd Set:

B N N ) M 7 M O M € N €2 M
1614 10-3-83 21-4-1988 21.6.88 - - 3.10.88
1615 13.12.82 25.4,88 n - - "
1616 17.6.81 21.4,88 n - - "

1617 1981 " n - - "

1618 1982 " " - - "

1619 16.8.80 25,5.88 " - . Cow

1620 1979/81 - 28.4,88 " - - "

1621 ? 30,5.88 " 1.8,88 2.9.88 n

G N Ry WY n = X D e SR W ST TS . W S - " T D A D S G WD G W O L vub am WA G A S g U T N e o P WD T e S T G

12, The applicants have appended copies
of their representations as above,to R1 and R2
and of the replies of the latter théreto(negativing

their request) on their respective applicstions.

13. Aggrieved, the applicents have approa=-
ched this Tribunal.through their present applice-

tions‘for redress,

14, The respondents have filed their reply
to Applications Nos.1614 to 1621 of 1988, resistino
the same.vTh;se were heard by me on 25,11.1988 and
their‘?urther hearing wes adjourned to 8,12.1988,to
enezble counsel for the respondents,to produce certain
documents,which were considered by me as essential, to
help resolve the preliminary objection of limitation '
raised by him. When the matter in regard to the
aforeseid applicstions came to be further heard on
8.12,1988, Counsel for the respondents filed some

J% | o of

-
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of these documents,along with & stetement of
additional objéct;ons,in respect oer.No§.161d

to 1621, serving a copy thersof on fhe Counsel

for the applicanfs in these éases. He houwever
expressed 1bability to arque the matter,owing to
unforeseen urgent ressons and preyed for a short
adjournment. The matter was therefore adjourned

to 20-12-1988,to be heard slong with the connected

applications aforementioned,

' 15, When the ceses werse hesrd on 20-12-1388,
Shri Papanna furnished copies of the follouwing

references on my direction:

(1) Letter No,53,A=27,17.1,76 Estt.Dated
23,7.1980 addressed by R=-1 to R-2,seek-~
ing clarification regarding fixation
of pay, in respect of UDC I/c,on imple men-
tation of the revised scale of pay,
pursuant to the recommendation of the II1
Centrsl Pay Commission,with reference |
to the instructions issued in this regard
by R2,in his Memo dated 23-6-1980.

R1 had cited therein,two specific
cases,one of Shri V.Krishnamurthy and
the other of Shri M.S.Sreepada Rao
result ing in recovery of sdbstantial
axcess payment of emoluments,on sccount
of revised fixation of pay in the TP, He’
had steted therein that quite a number
of cases necessiteted review,in this
light to help determine the totel quantum
of recovery of emolumentse,ouing to revised

R

— . .

fixation
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fixation of pay, R1 hed therefore sought
instructionsfrbm R2,in regard to fixa~
tion of pay of the employees concerned

and hed br0tht to his notice,that pend-
ing clarification from R2,in the matter,

recovery of excess payment in thess tuo
ceses was abeyed and these two incumbents
were being aﬂloued to continue to dresw the

|
emoluments as at |[present,

(11) 0,0, Letter No,53.A.27.17.1.76
Estt,] dated 27-6-1981 addressed by R1 to

the Regiomal Dirgctor, ESIC under R2.,

inviting-attentién to his esrlier letter

dated 23,7.1980 Aforementidnad, end to

the seversl reminders sent thereon and

impressing the need for instructions early,

in regard to | fixation of pay in the TP,

that £
He had further stated therein/about

20-25 ceses were|involved.,uhsre excess
recovery of emoluments was to be seffected,
according to the revised pay fixation

end hed brought to the notice of R2, that
this recovery was stsyed,pending instruc-

tions from him,

16, Shri Papanne informed,that R2 has not
yaet issued instructions in/the matter, either in

regard to fiiation of pay ?r recovery of excess
‘ ' !

payment of emoluments,

|
17. As gscerteined from Shri Papanna in the

course of the heering, pay of the epplicants in both

sets of the applicationsﬁu%s fixed twice in the TP

B as

-

SRR, SO




es8 under:?

(1) The psy wes originally fixed : i
under FR 22(a)(i1) /Cols.?7 and 8 |
of the tsbular statement in pare-4
sbove/ with reference to the pay E
dreun as UDC 1/c immedistely prior |
(col.6 ibid) to promotion in the
TP, sefeguarding however,the pay
drawn as UDC I/c. %

: |

(ii) The ebove pey wes later revised
(Cols.9 end 10 ghid) under FR 22(C)
with reference to the deemed psy
draun as UDC (col.5 ibid) without
safeguarding houever,the pay draun
as UDC I/c (Col.6 jbid),which resul-

R ted in substantisl recovery of the :
emoluments already draun.by the
employess,according to the originsl
pay fixstion.’

18, Shri Papanna filed a reply to-ﬂ.No.1580 on

20-12-1988,countering the san e,serving a copy thereof, .

"on counsel for the applicant therein, eand submitted

that he prqposed‘to edopt the seme in respect of the

remaining applicetions in the Ist set,

§

19, When Applicetions in the IInd Set

ceme up for hesring on 25-11-1988, Shri Papannea

reised the following preliminary objectioﬁs., Firstly,

"he submitted, that these applicstions were not filed

individuelly,in Form I,es prescribed in Rule 4 of

‘ ¢%‘. | A the

——



e

the Centrel Administrative Tribunal(Procedure)

¢ Rulee 1387, but in e combined form,uhich wss not
permissible under these Rules end therefore,these
epplications could not be entertained by this

Tribunel,

20. On the fece of it, this contention
of Shri Papanna éeems captipone and does not ring
true, es the "seeming” 1nf£rmity;does not in any
manner fetter the even course of justice., It must
be remembered,that the reeson of lsw is the soul
of law and in that context, one has to bear in

mind the legal maxim,that too much subtlety in lau

is discountsnanced = nihil subtilitss in jure reprobstur.

This Tribunal hes eccordingly entertained many applice=

tions of the like,hithertofore., In this backgt0und, it
is apparsnt,that Shri Papanna is mak ing & fetish oﬁthe
so called infirmity and therefore,his contention in
this regard,has merely to be stated to ba rejected

outright, as bereft of merit,

21, Shri Pepanna next rasised the other preli-
minery objection,in regard to the IInd Set of appli-
cetions, on the score,that they were hit by ths bar of
limitation,under Section 21 of the Rdministrative
Tribunals Act,1985, He itdreted this impediment.,in
regard to the Ist et of spplicetions elso, stating,
that the cause of action had srisen,for all the

applicents,as long beck as between 1980 to 1382, He

W elso

Pl



L d

elso urgeq,that all these applications vere nat
maiﬁtainable; as the grievance therein, erose

from an\3¥de: of pay fixation,psssed on e dste
"more than 3 years immedistsly preceding the consti-
tution of this Tribunel i.e., 1-11-1985 end there-
fore,this Tribunel in the light of its decisfon

in ATR 1986 CAT 203 (V.K.MEHRA v, THE SECRETARY,
UNION MINISTRY OF INFORﬂATION AND BROADCASTING)

had no jurisdiction, pouer or authority Ao enter-
tain this applicetion and therefore,these epblice-

tions were liable to be rejected in limine.

22, He pointed out, that ESIC, New Delhi,
had by its memo deted 23~-6-1980(Ann.R=1, in the
Ist Set) cleriffed inter alie,to ell the Regiomel
Directors of ESIC, as to the manner in which the

& post of &
pay in the/HC should be fixed. This ues iterated

by R=1,by his Memo dated 21-7-1980(Ann.R-2), to sll
the Local Office Hanagérs of ESIC, It was stated
in the said Memo,thet the post of UDC I/c,wbuld be
trezted as an ex-cadre post,tiil the Recruitment |
Regulations for the said post,wuere finelised end
hat the pay in the post of HC,would be fixed under
"R 224CY,with reference to the psy drewn as UDC,on

the date of promotion as HC,

23, Shri Papanna affirmed,that the pesy of

all the espplicants was fixed accordingly, on their

d?) promotion

—
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promotion to the post of HC. and they accepted

the seme without demur over the years,inclusive of
the instructions contained in the sforesaid memos
deted 23-6-1980 end 21-7-13980, In these circum=
stances, he gsserted,that the epplicants werse

barred by limitstion end also estopped from question-
ing their pay fixstion,in the post of HC,at this

distance of time,

24, Shri Papanna asserted,that none of the
applicents,had addressed any representastion to
the concerned suthorities in the ESIC,thet they were
eggrieved with the fixation of their pay,in the TP,
according to para 17 above, except those submitted
by them to R=1(end by some,to R2 as well) as indice~
ted in para 11 above, #As long & period verying from

6 to 8 years had elapsed, from the deste,the actual

ceuse of action had arisen to them, he stressed, end
therefore,the applications he submitted, were hit by

the ber of both limitation as well as mei nteinability.

25, Countering the question of limitation and
maintainability;raised gy Shri Pzpenna, at the threshold
Shri Srinivesan, Counssl for the appiicante_in_thei
IhiSet, relied on & long catena of rulings as ;nder,

to develop his argument:

D e - Y - T D o= D D W pe T Y . T ———— - D o A G D W . OO cuy D on G D axp =

S.No. Citation Ratio o
Y T [ BY 777 |
(1) AIR 1982 Cel,.307 In considering the question of

SINHA vs. STATE ofF  Should be taken into account as

WEST BENGAL & ORS/ ;i:ﬁttgﬁ i;{;g: of delayed

@ | 00000000019 2‘
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(44) AIR 1982 Delhi 83 Delay in making petition uould
(5.C.MALIK v, P.P, not be a ground for rejecting

SHARMA), relief if appointment had been
unconstitutional, :

(ii4) A%ggﬂﬁg . 531 Limitetion for epprosching the
ZSITARAM NANDANLAR Tribunal,commences from the date -
vE. UsOols) of rejection of the representa~
A ¢ tion ,egainst the impugned order, :
(iv) AIR 1986 SC 508 Suit filed uithin 3 yeers from
the date of communicetion of the
R ] j
(Sﬁgﬁtaé? g?aﬁgsi order of rejectior relating to
ORS.) discharge of a Government servent
: Ber of limitetion does not apply.
. . 5 -
(¥) AIR 1386 SC 2086 Petition challenging inter ee |

(K.R.MUDGAL & ORS., senjority ,filed after 18 yesrs

ve R.P.SINGH & ORS,) after issuence of ths Ist
Seniority List.,dismissed on
grounds of laches,

i
}
Lo
{
H
i
!

(vi) 1986 ATC 531 Limitetion commences from the

Bombay Bench dste of rejection of represente=
(MANDHAR. SITARAM tion (relating to retrospective {

NANDANWAR v U.0.1) promotion as a result of revisior
of seniority) %

(vii)pIR 1988(2) CAT 499 Claim for Overtime Rllousnce !
Calcutta. relating to the period from '
(B A . 3,4,66 to 18,8,72 = Applicant
(SRAZTSAIKUEAgRQU?DAL beceme sware of his right only.
¢ Trmele * after the right waes estsbli-
shed by & judgment delivered
on 30-5-79, Applicant thers-
after made representation.,
sterting from 1980 onwards,
A1l representstions remsined
unansuered, Fipnal decisiaon
taken on 11=-8=-1986 when the
cleim of the applicant and -
others similerly plsced employ-
aes were re;ected.fetition
filed on 23-2-87.cleiming the
above relief - Application
held to be not barred by time.:

H ‘eee20




S . WD e G e o e PR G T D e e VIS G D D M N R o

(vifi) AISLY 1987(1)CAT 489

‘ Patna Bench.
(MAJOR YUDHISTIR SINGH
ve G.0.I, & ORSQ)

(ix) ATR 1988(1)CAT 1,
Principel Bench,Delhi,
(B.KUMAR v, UsD,1. °

& ORS,) '
(x) AISL] 1988(2) CAT 217

Celcutta Bench,
(BIBAS CHAKRABORTHY &
ORS. ~vs,- U,0.1,% Ors.)

(x1) AISLI 1988(2) CAT 273
Oelhi Bench,
(RAMNATH CHADHAR v, U.0.1.)

(xii) 1987(2) ATC 852 Celeuttes
Bench,
(KANAK KUMAR SINHA ws,
CHAIRMAN, CENTRAL BOARD
OF DIRECT TAXES & 0ORS.)

(xi11i) 1987(2)ATC 444 lab,Bench
(GOPAL ANANT MUSALGAONKAR
-ys,~ UOI & DRS,)

. Limitetion sterts with refe-

rence to representation and
not advice of a decision

(relsting to retirement).

Limitation runs from the

dete of rejection of the
representsation and the same
will not hold good where the
Deptt. concerped.chooses to
entertain a further represen=-
tation end considers the same
on merits before disposing '
of the same. ;

Limitation doss not apply,
eince the spplicants uere
constsntly pursuing their
cleim when the csuss arosse
in mid-seventies, Their
claim was s8id to be under
contidersation and wes not
negatived, Application filed
in 1987,uas not hit by limi-
tation.

i

Applicent wae discherged in
1959 and reeppointed in 1962,
The intervening period was ‘
treated as breek in 1379,

It vas held that the 1959
order merged with the 1979
one; hence there wes no bar

of limitation,

The deley of sbout 6 yeers

on the part of the respondsnts
in settling arreare of sala~.
Ty wes unconscienable; hence
interest was awerded.

Court or Tribunal has the
judicial diecretion to decice
the plea of laches and remis~ -
nesss»in filing writ petitions .
depending on reasonableness of
circumetances in each case,
In the €ese of fundementel
right there is e continuing

WwIrong




(xiv) 1987(2)ATC 32
Jebealpur Bench
(MUNNILAL v, UDI
and ORS.)

(xv) 1988(6) ATC 609
Jodhpur Bench
(LAXMANDAS v, UDI
& ORS,)

wrong,s0 long as the claiment
is in service end it is not ’
redressed(In this case, the
Tribunel exercised discretion
of condoning delasy or lachses
(18 years) as the pstitioner
was a low-paid functionery
(peon) and was in indigent
circumstences, The matter
pertained to reversion for
failing in confirmetion test).

Patition filed 24 years efter
entering service-in regesrd to
change of date of birth, Emplo-
yee wss illiterate, Identity
cerd issued by the Employer
supporting his claim. Delay
condoned on this circumstence.

Rpplicents uwsre aweiting
decision of 8 case and
thereafter.submitted represente-
tion releating to their rever-
sion., Mesnwhile.the period of
limitation expired, Delay was
condoned.in exsrcice: of
discretionsry power on the
premise,that the spplicants
were justified to swsit the
deciesion. Guidelinss for ‘
condonstion of delay as snumers-
ted in AIR 1987 SC 1353(Collec-
tor, Lend Acquisition case)
were outlined and their import
was brought out.

Employee expired on 25-5=1984.
Widow was informed on 29-10=85 !
thet she was entitled to 50% {
of the Provident Fund dues, :
Notice under Sec.88 of the

CPC,was issued on 28-11-=1985,
Application was filed on i
25-11-1986, This wes held to ;
be in time,

26,5hri
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| 26, Shri Srinivasan therefore submitted,in
the light of the sbove rulings,that the questiocn
of limitation hac to be decided on the merits of
each case and the Tribunal could exercise its
judicial discretion,in doing so. He esserted thet
hie clients had 2 strong case to prcye,that the
delay if any,on their part,in epproaching this
Tribunal was unconscionable, in the peculiar fact=
situstion of their cases, Hs Vehementiy refuted the
ellegation of Shri Papanna,thet his clients had
acquiesced in the fixation of thsir pay in the TP,
as shoun in psra 4 sbove, He saidethat'the matter
waes under consicderation of R=1 but as there wes no
progress, some of the employees who were similarly
placed se his clients,as in GOPAL SHARMA's cese(pare 9)
filed writ petitions in the High Court of 3Judicature,
Karnstaka in 1983 ,after wesiting for a reasdnable time,
for a favourable decision from the respondents, Those
writ petitions cameltOfbe transferred\to this Tribunel
he said, consequent to enactment of the Foministretive
Tribunals Act,1985, His clientes he segid,were hopefully
awaiting the decision in that case,relying on the dicta
of the Supreme Court in 1985 SCC(L&S) 526 / INDER PAL
YADAV & Ors, =vs,~ U.0.I. & ORS./ thet those who could
not approech the Court,need not be at a diéadvahtage,
as compared to those who rushed to it snd thet if they
were otherwise similarly situeted, they were entitled

V&Q to

g




to similar treatment, if not by snyone elss,

at the hands of the Court,

27, Shri Srinivssan assiduously argued,
that his clients wers suffici@ntly vigilant,as
to their ca&se of action,in the light of the
ébove dicta of the Supreme Court and had promptly
represented their grievsnce to R-1 end R-2(by some
of them) for re&ress, when this Tribunal rendered
its decision on 26-5~1987 in GOPAL SHARMA's cese,
8s is seen from the details furnished in para=11
sbove., He therefore vehemently pleaded,that his
clients were not hit either by the bar of limita-

tion or meintainability,as slleged by Shri Papanne.

28, Shri Holla, Counsel in the Ist Set of
epplications urged,that it wvas the primery duty
and responsibility of the respondents,to fix the.
pay of his clients correctly,undsr the statutory
rules viz,, FR 22=C on thei; promaticn from the
post of UDC or UDC I/c es the case mey be, to the
TP, but they failed to do so,in the caseﬂof‘hié
clients,even after the decision of this Tribunal
in GOPAL SHARMA's cese on 26-5-1587, until which, he
steted, his clients were not §uare of the correct
position in regerd to the fixstion 6? their pay.
The cesuse of action for them srose ae on the date;

.V%¢; Qhen

—
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- when the sbhove decieion was rendsered by this
Tribunal in GOPAL SHARMA's csse, wherein the
applicants were similarly placed, Thse respon—
dents he argued, could not make an invidious
distinction betusen those who eapproached the
Court/Tribunsl for redress and those who did

not, even though similsrly circumstenced, to
substentiete which, he sought to derive support
from INDER PAL YADAV's csse (pare 26) relied upon

by Shri Srinivasan,

29, He submitted thet his clients had promptly
submitted their representations to R1 and R2(some
of them) for redress ,as shoun in para=11 above, no
sooner than this Tribunel rendered its decision on

26-5-1987, in GOPAL SHARMA's case.

30, He invited attention to the Order dsted
22-7-1981(Ann,H) issued by R=1,in regerd to fixstion
of pey in TP and pinpointed, that the name of ome of
his clients viz,, Shri T,K.Pandarish(A-1580) appeared
therein., He focussed sttention on the concluding pare

of Ann.H, which reads thus:

"The Regional Director has slsc approved
that recovery of excess payment of pay
and sllouwances aricing out of re-fixation
of pay/increment ordered ebove, upto the
date of issue of Hqrs. memo under refe-
rence, may be kept in abeyance, till the
Hqrs, decision for the reference made by
this office on the said matter is recei-

ved "
&% 31.In
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31. In the ebove background, Shri Hollas
argued, that the question of correct refixation
of pay in TP, not only in respect of £=1580, but
o?vall cthers in the Ist Set of spplications, who
were similar;y circumstanced,uas very much alive,
as asven though more than 7 yesrs had elapsed,no
decision seams to have been arrived et,on the
proposals said to have been ssnt by R1 to R2, as
long beck as}1981 snd thse entire matter was still .
unresolved, and was in a state of flux, he submitted,
In these circumstances, he trenchantly pleaded,that
it $ll=behoved the respondente,to hold the bar of
limitation and meintainability,agaihst his clients,
Becsides, he pdinfgd cut, that neither R1 nor R2
had in their reply to the representations,filed -
h by the applicants (pars=-11 abave)fﬁég pointed out,

that the ssme were barred by limitation.

32. Shri Hollas endesvoured to bolster his
cese on this point,relying not only on the rulings
already cited by Shri Srinivasan, but also on the

felloving further decisions:

O. Citation Ratio
(2) £3)
AIR 1960 SC 335 There can be no "right to suwe”
(RUKHMABAI v, LALA until there is an sccrusl of
LAKSHMINARAIN & the right ssserted in the suit
ORS.) and its infringement or at

least 2 clear and uneguivocsal
threat to infringe that right-
by the defendant against whom

the

e
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the suit is instituted.
Yhere a particular threat
- gives rise to a compulsory
' esuse of sction, depends
on a question whether that
threat effectively invades
or jeopardises the ssid

right.

(ii) AIR 1987 SC 1353 Principles for a liberal |
(COLLECTOR,LARD approach towards condona= |
ACQUISITION, ' tion of the delay enunclas- |
ANANTNAG & ANR, ted,highlighting inter slia,
~yse= MST . KATIDI that vhen substantial justice
& ORS.) and technicel considerstions

ars pitted sgsinst each other,
the casuse of substantial '
justice is to, be preferred,
for the otherside, cennot

cleim to have vested right,

in injustice being done,
because of non—~deliberate
deley end that refusing to
condone delay.,can result in a
meritorious metter being
throuwn out at the very
threshold and the cause of
justice defeated.

I
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33, Shri Papanna, in reply, sought to rebut the
contentions of both Counsel, on the point of limitation
and maintainability and distinguish the verious rulings
relied upon by them to buttress their cace. Referring to
RUKHMABAI's czse, he contended,that it envisaged a
compulsive csuse of action,necessitating filing of a
suit and that the threat thereof, should be given sffect
to. This wee not the case, in regsrd to the applicatione
before the Tribunsl, he seild, ss the threst (csuee of
action) srose ss far back az¢ 1587 end therefore RUKHMABAI's

cete wss not relevent, he ssserted,

%X} : 34.The

-
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34, The dictes of the Supreme Court in
COLLECTOR, LAND ACGUISITION case, he submitted,
only smplified ths scope of Section 5 of the
Limitation Act, in relation to the original
jurisciction of the Court end nothing more. Besides,
there was no application from any of the applicents
in the preéent casas for concdopation of dslay, he
argued, He therefore pleaded ,that the dicta.in the
above csse, did not ceme to the avail of the
spplicants end urged,that all ﬁhe applicetions be
rejected in limine on the impediment of limitation

and npon-maintainability.

35, 1 have exsmined cerefully,the aveﬁments
of both sides,on the questionvafl;imitation and non=
meintainasbility of the spplicatione. As stated in
1953 All 747 FB (BANKEY LAL BABU),the rules of limite=

tion sre prima facie, not substentive rules but are

rules of procedure and they neither creste any rights

in favour of any person naT defihe or creste any

csuses of action but merely prescribe that remedy

could be axercised,anly upto a certain period and
) not subsegquently., Though all the rulings relied upon
by both Counsel for the applicents, may not squarély
,ffft‘ govern the cesss before MG(in fect some of them zg at
ff@§M€€;;§;§§§\S.NQ;(V) eand (xi), in the tebular statement,at para 25

/5 %

ove, are becide the point), it is clear therefrom

J&) that
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that the Court/Tribunsl, hes to exercise its discre-
tion judiciously,uhile condoning deley, tsking duly
into sccount,the peculiar facts and circumstences

of each case.,

36, It is seen from the case produced by %
‘the respondents,on my direction,that R1 hed, by
his letter dated 23=-7-1980,addressed to.RZ,reques-
ted for clerification,in r;gard to fixation of pay
in TP uncder FR 22-C,as this had resulted in -----
sybstentisl recovery of cverpayment mede, to illus-
‘trate which,he had cited two specific instances and had
sent several remindere thereon, but to no aveil,as
is evident from his subsequent Letter deted 27-6-1981,

sddressed to R=1, Pending clarification from R=1, R2

is seen to have absyed ocverpayment of emoluments to
ths concarned employees, on account of pay fixation
as above, The whole matter thus appezrs to be in a

nebulous stete(vids parss 15 and 16 above).

37, Shri Papsnna stated,that the sbove
reference deted 23-7-1980,ues made by R-1 suo motu,
without ény representation having been gede in this
regerd by sny of the effected employses, Scrutiny
of the pertinent cese paspers reveels,that this does
not accord with facts, ss the Karnataka ESIC smploy-
ees .had addressed a representation to the cbhcefned

Q&L ‘ auvthorities
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suthorities esrlier,in regard to pay fixation

and recovery of overpayment, Some of the employees
namely, Shri T.A.Raman Kutty and Shri C.S.Gopal Sharma
eimilarly placad likevthe applicente in the cases
befors me, are seen_ﬁo have addressed a written

'representaticn"in this rsgard,to R=1 later, on 24-6-1981,

38, Shri Holla submitted,that his clients were
not awere of the Memo dated 23-6-1980 issued by R-1,
to all the Regionsl Directors of ESIC and of Memo
dated 21-7-1980 fssued by R-2,to all the Bocsl OFfice

Managers of ESIC on 23-7-1980,in regard to pay fixstion

in TP and therefore,no causa of action could have
arissh to them.with reference to these memos, This
does not seem to be eredible,considering the cverell
facts of the cese and particulerly,the fect,thet some
of their colléaguaeﬁwho were in like situation, had
-ggitated the matter.before the concerned authorities.
It is therefore apparent,thét_the_spplicaﬁts were

at least,incdirectly awere of the implications of the

aforessid tuo memos.

39, Nevertheless,the'fact remaihs,thét R=1
stayed recbvefy of ocverpayment as a result of fixstion
of pay under FR 22=C in TP and this geve the applicants
a glimmer of hbpe of relief but %hat hope sseﬁs to have
been belied even though more than 8 yearS'haye elepsed.

é%; | Some

—
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Some of the employess other than the applicants
before ms sesm to- have spproached the High Court
af Judiceture, Kerpataka in 1983 through Writ
Petitioms as in GOPAL SHARMA's case;'For relief,

aftsr having waited for nearly 3 ysars,

40, Shri Srinivesan submits,that since the
above colleagues of his clients,who were similarly
placed,héd approached the High Court of Karnataka
for recress, his clients thought it proper,to awasit
the result of their writ petitions and not to
rush to Court,relying cn the dicts of the Supreme

Court in INDER LAL YADAV's case,

41, The statement of Shri Papanna,that the
cause of éctian for all the applicents arcse as long
as 8.years back,with reference to the date of their
revised pasy fixation,K is not true in all ceses,as in
some ceses, the pay was so fixed in 1982 and esven

1984 (pars 4 shove),

42, Taking a holistic view of all the above
facts end circumcstances end considering specielly,
that even after a lepse of as long as 8 years, the
reepondents have not as yet resolved the gquestionof
fixeticrn of pay in the TP and waiving of rescovery
of overpayment of emoluments ,in respect of the
affected ESIC employees end have thus left them
in "beguiled expectation" so fer, keepingthe matter

4
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yet slive, I.?eel it would be unfair in this
fact*gituationqto hold the bar of limitation and
maintginability against the applicents, The
dicta of the Supreme Court in INDER LAL YADAV's
cese, really comes to their aid, specially when
their colleagues in GOPAL SHARMA's tase, had approa-
ghed the High Court for redress,within a reassonsble

period of 3 years.

43, The contention of Shri Pspanna,that R-1
should not have indefinitely awsited instructions
from R-2,0n the Letter dated 23-7-1980,sddressed to
him,seeking clarification in regerd to pay ?ixation
but should heve finalised the metter, inclusive of
recovery of overpayment of emoluments eand that R2 wusas
not bound to give him e reply, on the face of it, is
bizarre and exposes the administration to unjustifiable

cellousness but justifiable criticiem. It is hoped.

that the respondents will resolve the matter nou at least,

without further loss of time,bearing in mind the
legel mexim that the lau alweys sbhors delay = lex

delztiones semper exhorret, For the reasons sforestatsd,
3 _

the actual ecsuse of sction for the applicents, in my
view, arose from the dete of the decision of this
- Tribunel, nemely 26=5-1387 in GOPAL SHARMA's case,

et RA T ,
£ ¢§i.—"~«ﬁj§§§§which resulted,in an invidious distinctiaon between

‘\‘3'(/\1: ,
\\%syhcse employees,who epproached the High Court/Tribunel
= | '
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and those who did not, violating thersby the
principle of squality, enshrined in Articles 14
and 16 oﬁthe Constitut ion, The applicants are
sean to have represented thereafter,to the
concerned authorities with ths desired expedi=
tion,for redress,as is evident from the details

furnished in péra 11 sbovs,.

44, In view of the foregoing,l overrule
the preliminary objsection raised by Shri Papanna,

in regerd to limitetion end maintainasbility.

QS. The next qguestion fervently canvas=—
sed by both Counsel,was on the lasw of "binding
precedents" recognised in Article 141 of our
Constitution, according to which, they urged, that
the decision of this Tribunal in GOPAL SHARMA's
case(para 9 above), which was on all fours, with
the ceses béfore me, wves binding on the respon=-
dents, Shri Srinivesan relied on the follouwing

rulings.to buttress his cese:

(i) 1985 I1 LLJ 303 Declaretory judgments of
(PIARA LAL & ORS. the Court dealing with the
v. STATE OF PUNJAB legality of status, rules
& ORS.) and Govt,.Policies are binding

not only on ths parties,to
the legal proceesdings but on.
others salso, who may be
affected incidentelly, by
such declaration.

&I ) _ N v..O.DSS




(1) (2) (3)
mmmmmmmmmmmm mmy:sm.mw@mwsamm-%-cma—-sm-«wmwnmlﬂmt.wmmﬁ@wmmmmmmt@'ﬂ"ﬂamd\@ua ‘
~(18) 1985 sCC(La5)526 Those who could not coms to
( INDRAPAL YADAV v, . Court,nmeed not be at e disadven~—
U.0.I. & ORS,) tage 8% compared to those who

- rushed irto the Court, If they
sre othsrwise similarly situated,
they sre entitled to similar
treatment, i f not by sny one
elee, at the hands of this
Court.

(3i1)ATR 1988(2)CAT 518 Not extending benefit of a !

Principal Bench, judgment, to others,who werse

New Dalhi, similarly placsd but naver ¢

v P party to that judgment,would
‘3;K°§Hg&§& i ggZ') amount to discriminastion,

o TeEene e violative of #rticles 14 end

,w.s_-wmm—u.n.-e,ae:.,ea..mm@mcmummssnmmmmmmam_mmmmanammsr«-mmmmmm—-am@ammnma

46, Shri Srinivasan relisd on the following

decisions to bring out,that im like cases,tha persons
| i |
should not be treated differently andthe judgment
|
should be the same; |

(1) AIR 1985 SC 1124 (P.SAVITA & ORS. v. UOT)

(ii) Appln.No.1205/88(F) decided by the :
Bapngalore Bench of the Central Admini- T
strative Tribunal on 9-12-1988,

47, thri Srinivasan,81sg imvukeq%he p;inciple
of judgment in rem enuncisted by the Bangalore Bench
of the Tribunal, in Applications Nos.120, 1537, 1605
to 1607 and 1626 of 1986, decided on 30-3=1987, to

\f_&‘ to
which I wves a party. That matter relateéd/revision of

/

|
pay scelas of Field Investigetors in the Netiopel Sample

Survey Organisation, It was held therein,thet the

judgment
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judgment of the High Court of Judicature of Karnatake
in an sllied case was a judgment jin pem and wes
therefore epplicsble to sll other persons similerly
situaﬁéd a8 the writ petitioners, who were not

.parties to that judgment,

48, Placing reliance on AIR 1386 £C 180 (OLGA
TELLIS & ORS. v, SOMBAY MUNICIPAL CORPORATION & ORS.)
he stressad, that the Supreme Court had observed in
that case,thet procedure uhich ié unjust or unfalir
in the circumstances aof a case,sttracts the vice of
unreasonablenzss ,thsreby vitisting thé law, uhich
prescribes that procedurs and ccnsquehtly the
action taken under it, It had further observed, he
said, that %ﬁgiactien must firstly bewihin the scops
of the authority conferred by law and secondly, it
must be ressoneble, Shri Srinivesan elleged,that
none of these principles were followed by the
respondents in the case of his clients spescially when
it entailed civil consequences to them,in substsntial
loss of emoluments.,as a result of erroneous fixation
of pa? in the TP, No show cause notice was given to
them he sybmitted, before their pay was fixed in TP,
to their greve detriment, This was greve violation
of the principles of natural juetice, he stated,

i

—

.0.0‘35‘

-
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49, Shri Holle, Counsel for the applicants

- in the Ist Set of applications, relied on the

following dicta of the Suprems Court in AIR 1961

S.C. 1457 (DARYAD & ORS., v, STATE OF U.P, & CRS.)

to bring hogme the point,of binding masture of the

decision ,rendered by this Tribunsl,in GOPAL SHARMA's

cagas

a technicsl rule and as such,is
irrelevant in dealing with petitions
under Art.32 cennot be acceptsd, The
sule of res judiceta ss indicated in
$,11 of the Code of Civil Preocedure
has no doubt some technical aspscts,
for instance the rule of construc~
tive res judiceta may be said to be
technicsels but the basis on which the
gpid rule rests is founded on consi-
derations of public policy. It is in
~tha intersst of the public at large
that a Tinality should attach to the
hinding deecisions promounced by
Courts of competent jurisdiction
.and it is =zlso in the public interest
that individuals should not be vexed
twice over uwith the same kind of
litigation, If these two principles
form the foundation of the gemarsl
‘rule of ges judicata they cannot be
treated as irrelevent or Inmadmissi-
hie even in dealing with fundamentel
rights in petitions filed under

®The argument that res judicata is

FTt .32,
XX XX . XX XX
X X ) % X : %X X X

The binding character of judgments
pronounced by courts of competent
jurisdiction is itself an essential
pert of the rule of law, and the rule
of lauw obviously is thse baseis of the
administration of justice on which
the Constitution lsys so much emphasis,”

Q%; ' 50,Shri

—
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50, Shri Hollas 2lso slleged, as argusd by
Shri Srinivasan, that the respondents had violatsed
the principles of natural justicse,while fixing the

pay of his clisnts in the TP,

51, Shri Holla submitted,that the Special

Leave Potitfon filed by tha respondents in GOPAL SHARMA's

cace,in the Suprems Court wes rejscted and therefors,

that judgment had become binding in ell similar caces,

52, In rebutting the above contentions of both
Coupsel for the applicerts, thri Papsnna submitted,
that the various rulings cited by them,to bring home
the point of "binding nature" of the judgment in
GOPAL SHARMA's ceee, had no application to the present
ceses before the Tribunal, in that, the judgment in .

that case,bound only the perties thereto and not

others, The fsct that the Supreme Court had rejected the
tpecisl Leave Petition in GOPAL SHARMA's case, could
not, for the restons stated by thié Tribunal in ﬁpbli'
pations Noe.1208 to 1486 of 1988, recently decided on
14-12-1988, he said, lead to ianr?that the decision
in GOPAL SHARMA's case had a binding effect,on the

present ceces,

53, Referring to INDER PAL YADAV!'s cece, he said,
only the decleretion by the Supreme Court under Article

141 of the Constitution wes binding on all partiss

%Q gimilarly



similerly situsted and which had not approached it.
The judgment of this Tribunal or of a High Court, he

submitted did not bave such a binding effact,

54, Besides, Shri Pspanna contended,that the
applicants could not regard thsmselves,as similerly
pleced, as compared %o %he applicants in GOPAL SHARMA's

p _
czge, There was 8 patent difference he said, between

those uho

=

gached the Court end thess who did not,

2]
v

D
though othert their grievance may be similsr. The

wis
g%ih
i/p

@

appliceants

e}

asant cases, he tharefore argued, could

not claim parity,with those in GOPAL SHARMA's case, Ffor

2]

like r©e

&

seons, Shri Papanna submitted, the spplicents

could not ssek bhepefit from DARYAO's casze Loo,

-

. The dicte of the Supreme Court in the casse

|83
N

- of OLGA TELLIS cazse, he submitted, hed no relevence
to the present applications, ss the applicants could
not complain of violation of natursl justice,uhen
Fof eight long years they scquiesced without demur in

the fixstion of their pay in TP,

56, Aes regards A K. KHANNA's case, Shri Pepsnna
submitted, that the questions of limitation snd jurisdic-
tion, vere not reised therein, no principles were leid

\
doun in the decision therein and the points urged before
this Tribunal uere not divectly in issue and therefore,
\ ¢ merely
\ he decision in that case wss/recommendatory end advisory

in nature,

‘a& | 57, Shri
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57, Shri Pzparna did not rtesct (o the other
rulings,citad by both Coungel and in psrticular, on

the point of judgment in rem end its implicetions, 28

e e

arquecd by Shri Srinfvesean,

58, Shfi Papanna submit A ythat in GOPAL
SHARMA's c=89, all the points urged in the present
applications, were npot examined by the Trihbunal and
therefore,the decision in that cese would not gguarely

avsrn the cesss now before the Tribunel,

U
[
Y]

59, I have exsmined carefully the rivel conten~
tlons on th® sbove poirts, The verious rulings relied
upan by nroth Counsel ?or_the applicants to acdvance
their point,on the guestion of binding effect,of the

decision in GOPAL SHARMA's case are spposite to the

present cases. In perticuler, the ratio of the decision
in the cese of A.K.KHANNA by the Principel Bench
oﬁthe Central Acministrative Tribunel, New Delhi,

with which I deferentially concur and in that of INDER
PAL YADAV hss a direct &eariﬁg and concludes the

question,

60, The sutmission mace by Shri Papanna
that the decisions of only the Suprems Court have
a binding effect in like cases,wherse the perties
did not sppeer before the Court, but not those of

the High Court or thie Tribunel is indesd startling.

d&t Such
—
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Such a submission cen emesnate only from an inadequate
comprehension of our Constitution and has to be

rejected se patently ill-founded.

61. The other distinction,uhich Shr i Papanns
SOUth&o make pstween the parties which appeé%ed
before a Court and those uhich;did not, though otherwise
their case was alike, éo as to state that they were not
s1mnlarly placed ,seems to me as en overwrought Flgment
of imzgimstion. If such s queint view is teken, I am

afraid, that the legel maxims: de similibys idem est

judicium(i.e., in like ceses,the judgment is the seme)

or in consimite cesu, consimite debet esse remedium(i.e.

in similer ceses the remedy should be similar) would
only remain on peper and the poor litigent uould'only
be vexed,by driving him to Court needlessly,at 60

l1ittle expense and hardship,as pointedly observed by

the Supreme Court ,in INDER PAL YADAV's case,

v62. As regards the question of judgment in Iem
urged by Shri Srinivesan (pers 47 sbove), to which
Shri Papenna did not reect, it is perfinent,to refer
- to thé decision of a 3-Member Bench in Applications
Nos.27 and 28 of 1987 (JOHN LUCAS & ANR.v. THE ADDI-
TIONAL CHIEF NECHANICAL ENGINEER,'SOUTH CENTRAL RAILUAY
& ORS,) decided by the Bangeslore Bench of the Centrel
Administrative Tribunal, wherein Hon'ble Shri Justice .

K.Medhav Reddy, Chasirman, epesking for that Bench,

{%, : observed
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with at length, in SADASHIV's case., In that
cese, it has been clesrly steted (pare 20),
that the principle enunciated in the allied
cesa, in Writ Petition No.65086 of 1970, filed
by Shri V .R.Hegde, was being given effect to,
lest it should result in iﬁvidious discrimina-~
tion, between Shri V.S.Hegds on the one hand
and the espplicents on the other, which ués not
desirable. The respondents would need to
reglise, that perpstustion of socﬁ discrimina-
tion among employees,_simﬁlarly circumstanced,

would not conduce to administrative efficiency

end harmony.

67. Shri Pspanna submitted, thet the post

of UDC I/c, wes filled in from amongst the uDCe,

not strictly in order of seniority but sccording

to the willingness of the employees., This was
refuted by Counsel for the spplicents, by produc=
ing e copy of the memorandum dated 14=7-1378,issued
by the Administrative Officer of the £SIC. * 1 have
perused the sesme and notice, that it is explicitly
ststed therein, thst the post of UDC I/c is to be
filled in, strictly sccording to seniority, unless
a senior agrees to forego his cleim, for appointment
to this post. The submission of Shri Papanna on
this point, therefore is jl11-founded, |

- 68, In
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68. In the end, Shri Papanna submitted,that
in cese the respondents did not.éucceed in thess
ceses, the applicant's may be given the benefit
of FR‘22-C,ohly'uith prospective but not fetrospec-
tivé effect.

69. I have given due thought to this

submission of Shri Papanna.

70. In the light of the above discussion,
I hold,that the dacision rendered by this Tribunal
in GOPAL SHARMA's case on 26-5-1987,governs the

present cases,mutatié mutandis and is binding on

the rQSpdndents. As the decision in the said
cases concludes all other points urged in the
spplicetions before me, there is no resson to go

into those points again,

71. In the result, I hold,that the epplicents

sre entitled to fixation of their initiel pay in

_the TP (i.e., HC, Assistant,Insurance Inspector or

' Manager Grade~III ,as the cese may be,)in accordence

with FR 22=C with reference to the pay drsun by them
as UDC I/c,immediately prior,to appointment in the

TP, The respondents shall fix fheir initial pay

accordingly and graht them all consequent ial arrears,

with retrospective effect within a period of 3(three)
months, from the date of receipt of this order,.

f
\% 72.The

~

ARttt e = oot s s s o



72. The applicetions are disposed of

in the above terme. No order as to costs.

Sdi-
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" Commetcial - Complex(BDAY:
e . Indiranagar -
"“”Tf”5°i "ﬁ'f'Bangblore - 560 038
";Dated . 4 JA Vw 5
To
1. 8hri Sanjeev Malhotra L B '4 The Edltor
All Indiz Law Journal P . Administrative Tribunal
Hakikat Magar, el Road. Law Times
Lelhi - 10 009 Cor T 5335, Jawaher Nagar
f ‘ = ‘ (Ko;hapur; Read) .
2. Rdministrative Trlbunal Reporter Delhi = 118 007
Post Box No, 1518 L - . . ‘
Delhi - 110 006 = - o .5‘.;M/s Rll India Reporter
' 4 : ' Congressnagar
3. The. Eciitor. ... o _ . Nagptr , '
’ AdmlnLQtratlue Tribunal Cases = o R L '
£/u Fastern Book C0.., U T T
34, Lel Baghi ‘ ' .
Lucknow - 226 GO ‘
Sir,

-Fam dlreuted~to frrwarﬁ ‘herewith a oopy of the-undermentionedhf

order passed by a Bench of this Trtbunal Lomprlslng of &ux%ikx ' : ‘ .
e = eceoedeenfentendk

aochon'hle Mr L.H.R Rego 4 . Member. (N) with a request ;
for pUbi cation of the order in cna Journals. T L“A, o T T
Grder doted 23=12-88 . passed in .. Nos._1580 to 1585, o

C L e ©1614 to 1621, B

1810 & 1375/se(r).

Yours faithfully,
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