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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH ¢ BANGALORE

DATED THIS THE TWENTIETH DAY OF JANUARY, 1989

Present : Hon'ble Justice K,S.Puttaswamy ... Vice Chairman

Hon'ble Shri P. Srinivasan ees Member (A)

APPLICATION NO. 1533/88(F)

shri G.B.Purchit,

0ffice of thea Supdt,of

Central Excise, Rangs C,

OCM Cempound,

DAVANAGERE~S77003. +«ss Applicant

(In parson)

Vs

l. The Dy.Collector of Central
Excise (P&E), Central Revenus
Building, P.B.No.5400, .
Queen's Road, BANCALORE~560001

2. The Collector of Central
Excise, Belgaum Collectorate,
71, Club Road, .
BELGAUM=~590001. oo Respondents

(shri M.S. Padmarajaiah, Advocate)

This applicatien having come up for hearing
before the Tritunal today, Hon'ble Member (A) made the

following:

ORDER

P

The applicant before us joined service in
the Bangalare Collsctorate of the Central Excise and
Customs Department on 10-12-1977 as a Stenographer
(Ordinary Grede) (0G). He passed in two papers of
the departmental examination for promotion to the post
of Ingspector of Central Exciss and, by order dated
20=4=1983 issued by the Collectaor ot Central Excise,
Bangalora ('ths Collsctor for short), was promoted

as Inspector of Central Excise ('Inspector' for short)
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along with six others and posted to Mangalofo. The order
stated that the persons promoted therein would be on
probation for two years within which period they wers
required to paﬁs the departmental examinatien for the
post of Inspector. Pursuant to this order, the applicant
reported for duty as Inspecter on 30§4-1§83 and worked
in that capacity continuously at different placas in the
State of Karnataka till, by an order dated 5-9-1988
issued by tﬁc Collector he was reverted to the pest.of :
‘Stenagraphcr Grade III (thi post of Stcnographer 0G held
by him earlier had bsen redesicnated as Stenographer,
Grade 111, in the meanwhile), During the pericd up to
5-9—1982, thé applicant completed the departmental
examinatiaon for the pﬁst of Inspector by passiﬁg the
remaining papers of the~pxamiﬁatien sfter his promotion
as Inspector. In this application, he challenges the
validity of the order dated S~9=1938 and the reasons
stated therein feor his reversion which were, that his
prﬁmotiaﬁ in 1983 was srronecus and a revisw Departmental
Promotion Committee (DPC) which met on 17-3-1988 had
found him unfit fer promotion "in all subscqucpt DPCs",
2, The reapandeétshavc, in thsir reply, roaisitd
the application. The applicant's promotion as Inspector
in 1983 was made on the recommendations of a DPC which
met on §-4-1983. Promotion to the post of Inspecter
had to be made by sulcctiaﬁ from four different faseder
posts which included, inter alia, Upper Division Clerks

(UDCs) and Stenographers both gith five ye;rs of service.

No quotas were prescribed for each feeder cadrs.

P—
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Therefors, a combined seniority list of persons uorking
in the different cadres had to be prepared and submitted
for consideration by the DPC for the purpcse of promotien,
Persons working in the different feeder postes had to be
arranged "in the order of continuous length of ssrvice"
in their own grades, “subject to the conditien that
inter se seniority of officers in thgbame grade is not
disturbed" - this procedure was laid doen in a lstter
dated 23-1-1974 addressed by the Central Board of Excise
and Customs ("ths Baard" for short) to all Collectors

in the country. YThe "combined consideration list® of
persons submitted to the DPC held on 8-4-1983 fer
promotion as Inspecters was not in accordancs with ths
jnstructions issusd by the Board inasmuch as ths

name of the applicant had been included in it while
names of UDCs wha had longer continuous length of
sarvice in thﬁir cadre had basen left out. This srraor
had been pointed out ts the Board in a reprssentation
received by it and as a result; the Board wrote to the
Collector on 9=9-1987 to held a review DPC to reconeider
the recommendations made by the OPC at ite mesting hold
on 8-4-1383 and at all subsequent meetings held thereafter.
wheﬁ the combined considesratien list sarlier submitted
to the DPC on 8~4-1983, was recast in accordance with
the Board's instructions of 23-1-1374 for submission to
the review DPC which met on 17-3-1988, ths name of ths
applicant was excluded as he did not come within the

zone of consideration, The review OPC then censidersd

his case for promotion as on datessubsequent to 8-4-1583
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uhﬁ mestings of the DPC ure' held in :t.ho past, but on
each such date, the applicant was found ur.'ifit for premotion
en the basis of his confidential character roll as ef that
date. That was why thavaApp'l'icant had to bs uvort.d. by
the impugned order dated 5-9-1988 to ths pest of
Stenegrapher sarlier held by him, |
3. ~ The applicant who presented his éase p-rsm_any
contended that the order of the Collector dated 5-9-1988
reverting him was illegal and so uere the procesdings of
the revieu DPC hclr.f on 17~3-1988 in which his name was
left out ef the combined cmaidarai;.ion_ list a® on 8-4~-1983
and he was held to bs unfit fer promotion on subsequant
dates as well. If a mistake had indesd besn committed in
mclﬁding the name of the applicant in the zons ef
consideration for promotien priamted to the DPE:‘on
8-4~1983 and he had been recommended for promotion on
that basis, it was no fault of his, For a mistake
committed by the respondents, the aéglicent ecéuld not
be reverted from the paost of'lnvspector': after he had
held it for aver 5 years from 30;4-1983 to 5~9-~1988,
Relying on a judgement of the Chandigarh Bench of this
" Tribunal rendered in-cmn ILAL & OTHERS VS UNION OF
INDIA, ATR 1988 (2) CAT 46, the applicant submitted
that his reversion from the post of Inspector, for no
fault of hie entailed civil ceqsequmccs to him, and
as such, thtuspondmts could not have done so without
giving him an opportunity of bi;ng hsard, Ths reversion
arder was, therefors, void and had to be i'e‘truek down

as of fending the audi alteram partem rule of natural

justice W
P h—
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4, On the cther hand, sccoerding to the applicant,
the combined considerafion l1jet submitted st the original
mesting of the DPC which mst on 8-4~1983 was a perfectly
valid list uﬁich was in accordance with the Board's
instructions of 23-1=1974. While laying doun that the
namss of eligible UDCe and Stenagraphers(0G) should be
arranged in the list with refermce to their continucus
length of service in their respective cadres, the Board
had also said that the inter se seniority of officers in
the same grade should net be disturbed. The recruitment
rules provided that for promotion as Inspector, a UDC

or a Stenographer (0G) should have put in 5 years of
service in his cadrs. Uhile preparing tha combined
consideration list for the original OPC in 1983, the
respondents had found that after S.Mshboab, UDOC, who

had continuously held that post from 6-9;19?6 and was,
therefore, eligible for promotion, the next persen in
the senjority list of UDCs wasif.K.Hodlur wha had been
appointed as UDC on 30-9-197;? nad not completed S5 years
as on 8-4=1983, His name, therefore, could not.bo
included in the consideraticn list. That being so,
persons junier to him in ths cadre of UDC could also
not be included in the said list, even if they had

ihe prescribed minimum length of service of S years,

as that would go aéainst the injunctien in the second
part of the Board's instructiaon of 23-1-1974 that

the inter se seniority of officers in the sams grads
should not be disturbed. That was why, after ths

name of MNehboch, the name of the applicant was included

in ths consideration list as he was the senicrmost

\Sx\,v—/ \%//
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Stenographer (0C) awaiting promotion at the time and he

fulfilled the minimum service requirement as on 8-4-1983,

having hsld the pest of Stenographer (0G) since 1977.

Therefors, the consideration of the applicant for promotion

on 8-4~1983 and his consequent promotion on the

ncommmdaticn‘ of the DPC held on that dats were valid,

That being so, his reversion by the impugned order dated

5-9-1988 on the ground that his earlier promotion was a

mistaks was bad in law and had to be struck down.

5. The applicent submitted turther that even

assuming that his earlier promotion as Inspector in 1583

was a mistake, he himself was not awvare of it at the

time or afterwards until 5 yeare had elapsed and his

reversion was ordered on 5~9-1988. On the other hand,

his promotion on the recommendation of a duly constituted

DPC, his continuatien in that post for cover 5 yeare,

and the nomerous transfers he underwent during the period

gave him the unmietakable impreesion that he had been

validly premoted., He was a Stenagrapher bdbfe'his

promotion and after promotion he had lest teuch with

stenography altogether as the work of Inspecter did not

involve stencgraphy. Because of his prometien to the

post of Inspector in 1983 the applicant had alsc not

been consicered far premotien to higher grades of

stenographers and in the ministerigl line., Persons

premoted as Inspectors were tc bs on probation in that

post for two years and the applicant had completed that

perid' in 1985, had passed the Departmental Examination

for Inspscters fully in 1986 and was eligibls for con=-

firmation leng before 1988. The respondents wers, there-

f : fors estopped from reverting tha applicant after se

[ much hadr happeried in the 5§ years and sdd when he worked

:[ &8 Inspectaor,

N R N
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Stenographers (0C), sheuld bs arranged in the caai;ch
consideratien list with refersnce to their centinueus
length of service as UOC sna/or Stenographer (0G) taksn
together subject to the conditien that the inter ss
seniority of officers in. the same grade is not disturbed."
(Emphasis supphlind) Clearly the directien to arrangs

the officials in the order af their length of service

is in respect of eligible UODCe and Stenographers (0G).
Shei S.Mehboob, a UDC, had been warking as UDC from
6-9-1976. In the combined consideration list submitted

to the DPC on 8=4-83, his name appeared at S.No.9.

There were 10 vacancies which were sxpected to arise

upto 31-3-1984, Thersfers, a tenth name had to be added
in the combinsd consideration list. In the seniority list
of UDCs as on 8-4~1983, ths persen immediately next te
Mehboob was a certaib S.K.Hodlur, whe was appeinted as
UDC on 30=-9-1978, He did not possess the minimum

oxpsrience qualification ef five years in that pest

on 8~4-1983 and so was not sligible for ‘censideratien.
’ Howsver, after him in ths sams seniority list, there
’ were 7 more UDCs whe had worked in that cadre for a
longsr peried than the applicant had in his oun cadre
as Stenegrapher (0G). There wers 30 UDCs below Mehboob,
including Kedlur, whe had been assioghed desmed dates of
appointment prier to 27-12-1977 when the applicant was
appointed as Stinographcr (0GC) s even if the actual date
of appointment were taken into account, 7 persons had
jeined as UDCs befors the applicent had jeined as
Stenographer (0G). Thus, if the instructions of the
Board to arrange eligible UOCs and Stenographers(0G)
in the ordsr of their continucus length ef service

had been followed andLactual service &8s to be reckened,

3 i\ R
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ths tenth name in the ;jm-u conaideration list submitted
to tho DPC on 8-4-1983 uhould hnv&t&vk Lalitha who joined
service as UDC on 6-9~76 and was next in senjority in that
cadrs to Hodlur and net the spplicant. There were six
more persons who would alse have figured abovs the appli=
c#nt in the coambined consideration list, if it had been

H Hod rnunmler
extended by ssusn, Thus the inclusion of the name of the
applicant at S;No.lﬂ of the original combined consideration
list immediately after Mehboob was indeed net in accerdance
with the Board's instructions of 23-1=1974, and but fer
his inclusion in that liet, he would nat havs besn
recommendad for promotion by the OPC, Thersfore, the
contentien of the r.spon'dmts that the applicant's nams
was placed in the combined consideration list submitted
to the DPC which met on 8-4-1983 usziavgiatakc has to be
accspted.
8, We have next té #ddrass ourselves to the conse~
quences of the misteks noticed above. Could this mistake
be rectified in 1988 after the sxpiry of five years
without giving the applicant an oppertunity of being
heard? An epportunity of being heard has to be given
to a Government official, before a punishment is wisited
upon him, Can it be said that the rectification of the
error committed by the rsspondents in 1983 by convening
a review DPC to recensider the recemmendations made on
8=4~=1983, dsleting the applicant's name from the zene
of consideration be caelled a punishment? UWe think net.
The respondents had no intentien of punishing the
applicant but only te rectify the sarlier action which
uas noi in accordance with the instructions on the
subject. We, therefore, ses no merit in the applicant's
contention that hs sheuld have baen given an oppertunity

of being heard bsfors his earlier premotion in 1983

was cancalled, In this connection, the facte on which
~N r .. . .
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the Chandigarh Bench rendered judgement in Chuq‘}ai':
cass were diffsrent from those obtéining hers and so
that decision is of no help to the applicaﬁt. s ars
also of the view that a palpable mistake committed by
ite efficials det§ net Ereitn estoppel against the
Government preventing it from rectifying it. An act
performed in viclation of the service rules er
insfmqtims on tbe subject, cannot, in our obini.on,
creats sstoppel in favour of the afficial who
benefitted by that action.
9, Thersfors we find nothing wrong in the
reversal of the recommendation of the eriginal DPC
(which met on B-4-1982) by the review DPC which met on
17-3-1988, But if the applicant's nams could not be
censidered for promotion as on 8-0-1983 as net being
senior snough, what about subsequent occasions till
5-9-1988 (the date of his reversien) when promations
to the po:t ef Inepector wers considered by the OPC
in which ha would have besn Qxclud-d from censideration
at the time because he was already working as
Inspector? The respondents say that the cascvof
the applicant for promotion was indsed considersd
by the revisu OPC a® on thoss dates alsoc but he was
found unfit on the basis of his confidential reports
for a peried of five years preceding eﬁch ﬁf.thase
dates. The first such sccasion was as on 28-5-1954
on which date a meetinglef tﬁe OPC for promotion to
posts of Inspector had been held and the second as
on 3-10-1985. ue have perused ths proceedings of
the review DPC and we find that?;otermining the
fithess of tbe applicant both as on 28-5-1984 and on

3-10-1985, the DPC took ints account alse confidential

| . T {7




reports received by the applicant after his promotion
@s Inspector in 1983. This was clearly impermiesible.
The reports written on the work of the applicant as
“Inspector should not have been looked into far the
purpose of assessing the applicant's fitness tor pro-
mbtinn to that very pest, Maoreover, one would have
expected some sympathetic consideratien of the eppli-
cant's case as he had already worked as Inspecter for
aver five years when the review DPC met on 17-3-1988
and had become practically uselsss as & stenagrapher.
The grading given to him at the DPC mesting on B8-4-1983
on the basis of which he was promoted should have been
mairteined, for the purpcse ef promotioen on 28-5-1984
and again on 3~10-1985 since that grading was in
respsét of the peried he was werkinc in the feeder
post of Stenographer (0G). The attempt, to our mind,
as far as possible

should have been to ses that[he wes not reverted from
the post of Inspector in 1588 after five years by
giving him premeotien at least in his turn in the
combined consideration list before 1988. Ue even felt’
tempted to direct the respondents to straightuway
regularise the ipplicant'a promotion as Inspecter

from the date his immediate junier in the combinsd
censicderation list, Shri R.Viswanatha was promcted,
subseguent te 1983 and pricr te 1988, but wz desist

Q

from deing ®o, leeving it to the rospondants[take a
decigion in the matter, bearing in mind consideratiens
of equity and our obssrvations above,

10, In the vieu we have taken above, we direct
the respondents to undertake a fresh review of ths

recommendations of the DPC which met on 28~5-1984 and

3-10~19885 and consider the case of the applicant

N - -
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for promotion as on those datss, ighoring ths confidential
fuporta earned by him as Ingpector and teking into account
only reporte sarned by him as Stenoegrapher (0G) for five

; ysare (or such period as may be considcrid qppropriato)

prier te his promotion as Inspector. Ue sincerely hope

that in doing s0, the respondente will approach the matter
with sympathy and try as far ae possible to sss that the
applicaer' is not required to be reverted and continués as
Inspecter albeit with a reduced seniocrity., This exercise
shauld te completed within twe monthsfrom the date of
receipt of this erder, If after deing =o, the applicant
’ ' is restored te the post of Inspector, as we hope he will be,
his pay end allewancee during the peried till and after his
restoration may be regulated accerding te ths rulese,
1l1. The application is disposed of on ths above
terms leaving the partiss te bear their oun costs.

s4d|- sdl- e~

VICE CHAIRMAN 7.01'{)2 memBir(A)” \ " !
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To

2.

3.

Sir,

PO

" CENTRARL ADMINISTRATIVE TRIBUNAL

BANGALORE BENCH
R E KRR KK

Shri Sanjeev Malhotra

All .India lLaw Journal
Hakikat Nagar, Mal Road
Delhi - 110 009

Administrative Tribunal Reporter
Post Box No, 1518
Dé1lhi -~ 110 006

The Editor. _ s
ﬁdmlnlstrative Tribunal Cases
€/o Eastern Book Ca.,

34, Lal Bagh

Lucknow - 226 0M

~ mee

Commercial Complex(BDA)

' Indirapagar

.Bangalore - 560 038

. Dated 3

. 27 JAN1S89

"4, The Editor
Administrative
s Law Times

Tribunal

5335, Jawahar Nagar

(Kolhapur Read)

Delhi - 11A 907 -

5. M/s All India Reporter
- Gongressnagar

Nagpur

-1 am."directed to ferward herewith a copy of the undefmentionedff

order passed by a Bench of this Tribunal comprlslng of Hon'ble

mr:' I

and

“Justice K.S. Puttaswamy

Member (N) with a

Hon'hle Mr P. Srinivasan

for publlcatlon of the order in the journals,

Order dated 20‘1'89"

passed in A, Nas.

u1ce-0hauman/mmm(>99< '

requast

/

1533 /88(F).

" Yours faithfully,

2 Lo =
(B.V. Venkata Reddy)
Deputy Registrarfd)

c? [
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Copy with enclosnwes forwarded for information tos

1 VThe Registrar, Central Admlnlstratlve Tribunal, Principal Bench,
Faridkot House, Copernqus Marg, New Delhi - 110 0o1.
2, The Registrar, Central Ad mlnlstratlve Tribunal, Tamil Nadu Text
Book Sceisty Building, D.P.I. Compounds, Nungambakkam, Madras - 600 006,
3. The Registrar, Central Administrative Tribtunal, C.G.0. Complex,
234/& AJC Bose Road, Nizem Palace, Calcutta - 700 020,
4. The Reg’strar, Central Administrative Tribunal, C.G.0. Complex(CBD),
Ist Yfider i Near Konkon Bhavan, New Bombay - 400 614,
5. The Registrar, Cenkral Administrative Tribunal, 23-A, Post Bag No. 013,
Thorn Hill Road, Allahabad - 211 001.
6. The Registrar, Central ‘Administrative-Tribunal, S.C.0. 102/103,
Sector 34—AP Chaﬁdigarh.ﬂr' i .
7. The Registrap, Central Administrative Tribunal, Raggarh Road, ;
Off Shillong ?oad Guwahati - 781 00S.
8, The Registrar, Cantrnl Administrative Trlbunal, KandamkulathlI”TDwerSy
5th & 6th Flsors, Opp. Maharaja College, M.G. Road, Ernakulam,
Cochin - 682 001, ) '
9. The Registrar, Central Administrative Tribunal, CARAVS Complex,
15, Civil Lines, Jabalpur (M.P).
- A Sy oo S ‘
10, The Registrar, Central Administrative Tribunal, 88-R, B.M. Enterprises,
Shri Krishna-Nagar, Patna = 1 {Bihar). S
11, The Fegistrar, Central Administrative Tribunal, C/o-Rejasthan High Couft,
Jodhpur (Rajasthan).- I ) ,
12. The Registrar, Central Administrative ,Tribunal, New Insurance Building
Complex, 6th Floor, Tilak Road, Hyderabad,
\
13. - The Registrar, Central AdministtatiVe Tribunal, Navrangpura,
Near Sardar Patel Colony, Usmanapura, Ahmadabad (Gujarat).
14, The Registrar, Central Administrative Tribunal, Dolamundai,
Cuttak -~ 753 009 (Orissa).
Copy with.enclusures'alsé to s
1. Court Offiser (Court I)
2. Court Offiser . (Court II) ',

L0

gd -
(B.V. Venkata Reddy)
Deputy Registrar (3J)




BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH : BANGALORE

DATED THIS THE TWENTIETH DAY OF JANUARY, 1989

Present s Hon'ble Justice K.S.Puttaswamy '... Vice Chairman
Hon'ble Shri P. Srinivasan ese Member (A)

APPLICATION NO. 1533/88(F)

shri G.B.Purohit,

Office of the Supdt.of

Central Exciss, Range C,

DCM Compound, o

DAVANAGERE=577003, eee Applicant

(in persen)
vs
l. The Dy.Collector of Central
Excise (P&E), Central Revenue
Building, P.8.N0.5400, .
Queen's Road, BANGALORE~560001
2. The Collector of Central
txcise, Belgaum Collectorate,
71, Club Road,
BELGAUM=590001, «eo Respondents

(shei M.S. Padmarajaiah, Advocats)

This applic;tian having come up for hearing
before the Tritunal tod#y, Hon'ble Member {A) mads the
following:

ORDER

The 'applicant before us joined service in
the Bangalore Collectorate of the Central Excise and
Customs Department on 10-12-1377 as a Stenegrapher
(ordinary Grade) (0G), He passed in two papers of
the departmental examination for promotien to the past
of Inspector of Central Excise and, by order dated
20=4=~1983 issued by the Collectar of Central Excise,
Bangalora ('the Collector for short), was promoted

as Inspector of Central Exciss ('lnspcctc:;r' for short)
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along with six others and posted to Mangalors. The order
stated that the persons promoted therein uouldsbé on
probation for two ysars within which period they were
required to paés the departmental examinatien for the
post of Inspector. Pursuant te this order, the applicant
tcpbtted for duty as Inspecter on 30-4-1583 and worked
in that capacity continuously at different placca in the
State of Karnataka till, by an order datad 5~9-1968
issued by the Collector he was reverted to the peat.of :
Stenographer Grade III (the post of Stenographer 0G held
by him earlier had bsen redesignated as Stenographer,
Grads 1II, in the meanwhils), During the periad up to )
S-9-198§? the applicant cempleted ths departmental
examination'fat the post of Inspector by passing the
remaining papers of theAnxaminatien after his promotion
as Inspector. In this application, he chilleng-a the
validity of the order dated 5~9-1938 and the reasons
stated therein for his reversion which were, that his
promotinﬁ in 1983 was erroneocus and a revisv Dﬁpartmentaiv
Promotion Committee (DPC) which met on 17-3-1988 had
found him unfit for promotion "in all subsequent DPCs”,
2. The respondents have, in their reply, resisted
the application, The applicant's promotien as Inspactér
in 1983 was mad; on the rccommeﬁdaticns of a OPC which
met on 6-4-1983, Promotion to the post of Inspector

had to be made by sslection from four differént fesder
posts which included, inter alia, Upper Division Clerks
(UubCs) and Stenographers both with five years of service.

No quotas were prescribed for each feeder cadrs.
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Therefors, a combined seniority list of persaons working
iﬁ the different cadres had to be prepared and submitted
for considsration by the DPC for the purpo‘sl of promotion, -
Persons warking in the different fesder posts had to be
arranged "in the order of continuous length of service"
in their own gradeg, "subject to the conditien that
inter se seniority of officers in thgbame grade is not
disturbed” = this procedure was laid doun in a letter
dated 23-1=1974 addresssd by the Central Board of Excise
and Customs ("the Baard” for short) to all Collectors

in the country. Yhe'“combiﬁed consideration iist" of
persons submitted to the DPC held on 8-4-1983 fer
promotion as ﬁapcctore was not in accordance with thci
instructions issuasd by the Board inasmuch as ths

name of the applicant had bsen included in it while
names of UDCs who h;d longer continuous length o'f
sarvice in their cadre had been left out. This error
had been pointed out te ths Board in @ representation
received by it and as a result, the Board wrote to the
Collectar on 9=9-1987 to hold a review DPC to reconsider
the recommendations made by the OPC at ite meeting held
on 8-4-1383 and at all subseguent meetings held thereafter.
whar; the combined consideration list sarlier submitted
to the DPC on 8~4-~1983, was recast in accordance with
the Board's instructions of 23-1-1974 for submission to
the review DPC which met en 17-3-1988, tha name of the
applicant was excluded as he did not come within the
zone of émsidc:atim. The review OPC then censidered

his case for promotion as on datessubzequunt to 8-4-1983
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uhﬁ mestings of the DPC were held in the past, but on

|

each such date, the spplicant was found unfit for promotien

on the basis of his confidential character roll as ef that

date. That was why the applicant had teo be twnrtld‘ by
the impugned order dated 5=9-1988 to ths pest of
Stanagrapher earlier held by him. |

3. The applicant whe presented his éasa personally
contended that the erder of the Collector dated 5=-5-1988
reverting him was illegal snd so were the procesdings eof

. the revisuw DPC held on 17-3-1988 in which his name was

left out of the combinsd considaration list as en 8-4-1983

and he was held to bs unfit feor promotion on subsequent

dates as well., If a mistake had indeed been committed in

malﬁding the name of the applicant in the zons ef
consideration for premetien pressnted to the DPC on
8-4-1§&3 and he had been recommended fbr promotion on
that basis, it was no fault of his, for a mistake
committed by the respendents, the aéplicmt could not

_ be reverted from the post of Inspector after he had
held it for over 5 years fram 30-4~1983 to 5~9-1988,
Relying on a judgement of the Chandiparh Bench of this
Tribunal rendered in CHUNILAL & OTHERS VS UNION OF
INDIA, ATR 1988 (2) CAT 46, the applicant submitted
that his reversion from the past of Inspecter, for no
fault of Iéia entailed civil consequences to him, and
as such, ths respondents could net havs done so uithbut
§iving him sn epportunity of bsing heard. The reversion
order was, therefore, void and had to be struck down

as of fending thea audi alteram partem rule of natural

justice, : W
P h—
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4, On the other hand, according to the applicant,
ths combined consideration liet submitted st the original
mesting of the DPC which &ut on 8-4-1983 was a perfectly
valid list uﬁich was in accordance with the Board's
instructions of 23-1=1974, ] While laying down that the
namss of eligible UDCs and Stenographers(0GC) should be
erranged in the list with reference te their continuous
leangth of service in their respective cadres, the Board
had also said that the inter se qaniority of officers in
the same grade shauld net be disturbed. TSe recruitment
rules provided that for promotion as Inspector, a UDC

or a Stenographer (0G) should have put in 5 years of
servics in his cadrl.‘ While preparing ths combinasd
consideration list for the original OPC in 1983, the
respondents had found that after S.Mahboob, UDC, who

had continuously held that post from 6-»9-;1976 and was,
thersfore, eligible for premotion, the next person in
the seniority list of UDCs was S.K.Hﬁdluxf whg had been
sppointed as UOC on 30-9-1978‘2%1% not completsd 5 years
as on 8-4=1983, His name, therefors, could not be
included in the consideration 1is£. That being sa,
persons junior to him in ths cadre of UDC could also
nat be included in the said list, even if they had

t‘:he prescribed minimum length of service of S5 years,

as that would go aéainst ths injunction in the second
part of the Board's instruction of 23-1-1974 that

the inter se seniority of officers in the sams grads
should not be disturbed. That was why, after thse

nams of Mehbocb, the name of the applicant was included

in ths consideration list as he was the seniormost
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! Stenographer (0G) awaiting ptometi;n at the time and :?
fulfilled the minimum service requirement as en 8-4-1983,
having held the pest ot Stenographer (0G) since 1977,
Therefors, the consideratien of the applicant for promotion
on 8~4-1983 and his conssquent promotion on the
recommendation of the DPC held on that date were valid.
That bsing so, his reversion by thé Ampugned order dated
5-9-1988 on the ground that his earlier promotien was a
mistake was bad in law and had to be struck down.

8. The applicant submitted turther that even
assuming that his earlier promotien as Inspector in 1983
was @ mistake, he himsell was not aware ot it at the
time or afterwards until 5 yeare had elapsed and his
reversion was ordered on 5~9-1988, On tha other hand,

’ his prumbtien on the recommendation of a duly constituted

! ' OPC, his continuatien in that post for over S yeare,

f and the nonerous transflrs’he uvnderwent during the peried
gave him the unmietakable impreesion that he had been
validly promoted, He was @ Stenographer befbre his
promotion and after promotion he had lest tauch with
stenegraphy qltogathor a3 the work of Inspecter did net
involve stenography. Because of his prometien to the
post of Inspector in 1983 the applicent had alsec not
been consicered far premotien to higher grades of
stenographers and in the ministerial line. Persons
pramoteﬂ as Inspectors were te be on probation in that
post for two years and the applicant had completed that
periad in 1985, had passed the Departmental fxamination
for Inspectors tully in 1986 and was eligibls for con=-
firmation long before 1988. The respondents wers, thsre-
fors estopped from reverting ths applicant after se

; i much had happenied in the 5 years and odd when he worked

&s Inspector. ‘
N L (NG
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6. Shri M.S. Padmarajaiah, learned counsel for

the respondents socught to retute the contentions of the
applicant. The applicant had been reverted not by waQ

of punishment and 8o there was no question of his being-
given an opportunity ef being heard.. It was a case of
mistake committed by some officials which could be rectified
without reference to the applicaent. No estoppel could
operate against the cerrection ef &n error. The instructions
of the Board required ths maintenance of inter ss senierity
only in respect of eligible officials in the same cadres,
and so if Hodlur was not eligible those UDCe belew him in
the UDC's cadre who uere aligiﬁle should have been included
in the combinsd consideratien list submittsd to the DPFC

on 8~4~1383 ejince thc;?:Lt in longer service in the cadre
than the applicant and their omission while including the
name of the applicent was @ clear mistake., The applicant
uas.thcrefere rightly left gut of the zens of cansideration
a8 on B-4-1983 submitted te the review DPC on 5-9-1588,

The review DPC had alsa, on @& censideration of the
character roll of the applicant, dsclared him unfit fer
premction en-all subssquent occasiens when promotions

wera mapde and thie Tribunal cannot disﬁlace the
recommendation of a duly constituted DPC in the matter.

7. We have given the matter the most anxious
consideration. Ue may.first examine whether the combined
consideration list submitted to the DPC on 6§-4-1983 wvas

in accerdance with the instructions of the Board contained
in its letter dated 23-1~1974. The relevant portion of
the letter states that "ths Board have decided that for

the purpose af promotion to the grades of Head Clerk

and Inspector{0G), the names of the eligible UDCs and

[y
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stenographers (0G), sheuld be arranged in thi co%ir;-g
consideration list with refersce to thcir continuous
length of service as UDC and/er Stenographer (0G) taken
together subject to the condition that tha inter ss
seniority of efficers in.the same grade is not disturbed."
(ﬁmphasis aupp.liad) Clearly the di‘rect-ion to arrange
the officials in the order af their length of service
is in respact of eligible UOCs and Stenographers (0G).
Shri S.Mehboob, a UDC, had been working as UOC from
j 6=9-1976. In the combined conaideration list submitted

te the DPC on 8=4-83, hie name appeared at S.Na.9.
There were 10 v'acaricies which were expected to arise
upto 31-3-1984. Thereferse, a tenth nams had to be added
in the combinsd considsration list. In the seniority list
of UDCe as on 8=4-1983, the persen immediately next to
Mehboob was a certaiﬁ S.K.Hodlur, whe was appeinted as
UDC on 30=-9-1978, He did not pessess the minimum

expsrience qualification of five years in that pest

on 8-4-1983 and so was not eligibls fof‘considcratien.
However, after him in ths sams seniority list, there
were 7 more UDCs who had worksed in that cadre for s
lenger period tﬁan the applicant héd in his ewn cadre
as Stenographsr {0G). There wers 30 UDCs belaw Mehboeb,
including Kedlur, whe bad been assigned desmed dates ef
appointment prier to 27-12-1977 when the applicant was
appointed as Stenographer (0C): even if the actual date
of appointment were taken into account, 7 perst;na had
jeinsd as UDCs befors the applicant had jained as
Stenographer (0G). Thus, if the instructions of the
Board to arrange eligible UOCs and Stenographers(0G)

in the ordsr of their centinucus 1engtﬁ of service

| : ‘V) 3’""1 hed €9 :
had been followed and Ectual service &8s to be reckoned,
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the tenth name in the combined consideration list ssbmitted
to the DPC on 8=4~1983 ohnuld havlir\nnx Lalitha who joined
service as UDC on 6-9-76 and was next in emionty in that
cadre to Ho;llur,md not the applicant. There were six
more persons who would alse have figured above the appli-
cant in the combined cmsxdaratim liat, if it had been

H Hod nunben
extended by ssven, Thus the inclusion of the name of the
épplicant at S-.No.lo ef the original combined consideration
list immediately after Meshboob wae indeed net in accerdance
with the Board's instructions ef 23-1-1974, and but fer
his inclusion in that list, he would nat have besn
recammended far promotion by the OPC., Therefore, the
contnntion‘ of the ruspm'dmta that the applicmt's'namn
was placed in the combined consideration list submitted
to ths DPC which met on 8-4-1983 u:)s-ka-a\?lxaistako has to be
accepted.
8. We have next to address curselves to the conse=
quences of the mistaks noticed sbove., Could this mistake
be rectified in 1988 after. the sxpiry of five years
without giving the applicant an oppertunity of bsing
heard? An eppartunity of being heard has te be giv'ln.
te a Govemment official, bsfore a punishment is vieited
upoﬁ him, Can it be said that the rectificatien of the
error comnitted by the rsspendents in 1983 by convening
a review DPC to reconsider the recemmendations made on
8=4=1983, deleting the applicant's néme from the zone
af consideration be celled a punishment? UWe think not.
The respondents had no intsntien of punishing the
applicant but only to rectify tﬁo sarlier action which
uis net in accordancc with the instrugtions on t.ho'
subject, e, therefore, ses no merit in the applicant's
confmtlon that he sheuld have bsen given an oppertunity
of being heard before his sarlier promotion in 1983

was cancalled, In this connection, the facts on which
“ r ‘. j_LL—.————A
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! | o the Chandigarh Bench rendsrsd judgement in Chunilal‘a\

' ‘ case were different from those cbtaining hers and so

' ; that decision is of no hslp to the applicant. We are
also of the view that a palpable mistake committed by

! | | ’ ite officials does not create gstogpel against the

! Government preventing it from rectifying it. An act

j ' performed in violation of the service rulse or
inotruqtions on the subject, cannot, in our opinien,
create estoppel in faveui of the efficial who

o | benefitted by that action,

| ’ 8. Therafors we find néthing wrong in the

j , " peversal of the racommendatién of the original DPC
(which met on B-4-1982) by the review DPC which met on
17-3-1988, But if the applicant's name coﬁld not be
considered for promoﬁion as on 6-4-1983 as nat being

senioer enough, what about subsequent occasions till

5-8-1983 (the date of his reversion) when promotiane

"to the post of Inepector wers considered by the OPC

| ? E » in uh;ch he would have besn excluded from caﬁsideraticn

.’ :. : ' at the time bccéuse he was alresady woerking as

’ l , Inspecter? The respondents say that the case of
the applicant for promotion was indsed considered
by the review DPC as on thoss dates alsc but he was
feund unfit on the basis or his cenfidantialrroports

é for a peried of five years preceding each ef those
dates. The first such accasien was as on 28=5-1984
on which date a meatinglof the DOPC for promotion te
pests of Inspector had been held and the second as
on 3-10-1985. ue have perussd the proceedings of
the review DPC gnd we find that?;otarmining the
fitnees of the applicant both as en 28-5-1984 and on

|
' 3-10-1985, the DFC took into account alsc confidential
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reports received by the applicant atter his prometion
as Inspector in 1983, This was clearly impermissible,

The rsparts urittln on the work of the applicant as

“Ingpectar should not have been looked into for the

purpcse of asaoesing.the applicant's fitness tor pro-
motien to that very post. Mareover, ene weuld have
expected some sympathetic considaration of the eppli-
cant's case as he had already worked as Inspector for
over five years when the review DPC met on 17-3-19868
and had become practically useless as a stenagrapher.

The grading given to him at the DPC mesting on 8-4~1983

on the basis of which he was promoted should have been

f--ﬁﬁi.‘l V

maintained, for the purpose of prometion on 28-5-1984 -
and again on 3~10~1985 since that grading was in
respect of the perisd he was warking in the feeder
post of Stenographer (0G). The attempt, to our mind,
as far as possible
should have been to ses that/he was not reverted from
the poest of Inspector in 1988 after five years by
giving him promotien at least in his turn in the
combined consideration list befors 19688, e even felt
?3@2359,f3}£1r°°t the respondents to straightway |
regularice ths ﬁpplicant's promotion as Inspecter ™
from the date his immediate junior in the combinsd
consiceration list, Shri R.Viswanatha was promoted,
subsequent to 1983 and prier te 1988, but wi desist.

. ) - o
ffOﬁ:Héingfse;~la§ving it ta_the,respondants[iake a
dc;iﬁiaﬁ’lgAigu matter, bearing in mind consideraticens
of squity and our obssrvations abovs,

10. In the view ue have tsken above, we dir;ct
the respondents to undertake a fresh review of the

recommondations of the DPC which met on 28-5-1684 and

3-10-1985 and consicer the cass of the applicent

[ Ve
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for promoction as on those dates, ignoring the confidential
reports earnsd by him as Ingpector and teking into account
only reports sarned by him as Stenegrapher (0G) for five

years (or esuch period as may be considcrid appropriate)

prier te his premotion as Inspector. Ve sincerely hope

that in doing so, ths respondente will approach the matter
with sympathy and try as far as possible to ses that the
applicant is not required to be reverted and continues as
Inspector albeit u;th § reduced seniority, This axcécise
shauld be completed within twe monthsfrom the date of
receipt of this erder. If after deing sd, the applicant
is roatﬁrad to the post of Inspector, as we hope he will be,
his pay end allesuwances during the peried till and after his

restoration may be requlated accerding te ths rules,

1l. The applicatien is disposed ef on the above

terms leaving ths partiss te besar their sun cests.
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