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kﬂPLICATION NO (R)

w, D.,NU (S)

‘ Rpplicant (=) .

Shri Vijay Sasnur, ‘IPS
To AN ‘

1, Shri Vijay Seenur, IPS .
C/o Shri M.R. Shailendrs
Advocate
No. 869/C, V Block
Rajajinagar

. Bangelors « S60 010

2, Shri H.R. Shailendra
Advocate
No. 869/C, V Blo0k
Rajajinegar .
Bangalore - S60 010

3. The Secratary

Pinistry of Information & Brosdcasting

Shastri Bhaven
Nsw Delhi - 110 001

Commercial Complex(E0A)
- Indiranagar

Dangalore - 560 038
Dated 3 13 MAR 1989

174

/88(F)
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.- -v/e

Respondent (s)

The Sccfotlry, m/o Information & Broadcesting,

New Delhi & 2 Ors

p 4, The Chisf Sscrstary
’ gcovt; of Kernataka
Vidhana Soudha
" Bangalere -~ $60 001

5.  The Accountant Gsnersl
. Karnataka : N
i Bangalore $60 001

6. i Shri M, Vesudave Rao
Central Govt. Stng Counssl
High Court Building
Bangelore ~ 560 001
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. Deputy Inspector Generel of Police,‘—

IN THE "COURT OF THE CENTRAL AONINISTRATIDN‘
BANGALURE BENCH: BANGALORE .

Deted this tae1oth day of_merch; 1989,
Present

THE HON'BLE MR. JUSTICE K.S. PUTTAsuAmv VICE CHAIRMAN
N
THE HON'BLE'MR. L. H.m REGD o ' ,:NENBER(A)

APPLICATICON NO 1174 _0OF 1988(?)

'Vljay Sas?nur

-$/0 Bhimsen
aged about 40 yeers,

—

Food Cell, Bangalore, .o ‘ Applicant
kBy Shri M.R,Shailendra, Adv. for the applicent )
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1. The Union of India
represented by its Secretsry,
Ministry of Information & Broadcastzng
ftew Delhi.

2. The State of Karnataka
represented by its Chief Secretary,
Vidhane Soudhes, Bangalore.

3. The Accoyntant General .
in Karnataka,Beangelore. .o Respondents.

' “(Srl M.Vasudeva Reo,Centtsl Government Standing

Counsel, for respondente)

Application coming on for hearing_this day
Hon'ble Mr.L.H.A.Rego, Member(R), made the follow-
1ng.

}
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ORDER

-

The applicant:prays herain,fof an appropriate'
order or directicn to the respOndents(R), to fix
his pay. in the supertime-écale-of‘pay of Rs.5100-
6150 glﬁg Speciel Pay of Rs;SDO/- per mensem, in the
Indian Police‘Servicq.(‘IPS‘,'for short) with effect
from 3-4-1987 i.e., the date from which he wes accor-
ded p;omotion pro forma,to the supertime scéie of pay

end further, to grant him arrears on account of diffe-

rence of salary end other consequential benefits.

2. The follouwing is the background to this case.

. The zpplicant was appointed to the IPS,on 5-7-1970 end

wss elloceted to the Karnataka State cadre. He com-

pleted 17 years of service,in the yeer 1987 and uwes

~eligible for the supertime scale of pey, namely,

Rs.5100-150—5400(18th year or 13t9r)-150-6150,in the
post of Deputy Inspector General of Police('DIG' for
short) i.e., zbove the time-scale epecified;in Rule 3

of the IPS (Pay) Rules 1954 ("1954 Rules" for short).

3, He was appointed on deputation to the
ex cadre post of Diréctor of Administraiidﬁ; Films
Oivisioé,Bombay('Director' for short), q&dér the
Union Ministry of Informstion end Broadcasting,with
effect from 16-4-1984,under its Notificetion deted |
23-4-1984(Ann.R-1).- This post;then cerried a.pay scale

&
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of Rs., 2000-125/2-2250 correaponding to that of

DIG Level-l, in the Stete cedre.

-~

- 4 Atvthe“tiﬁe of his‘@eputation to tha_rilmé
Divisibn,ﬂombay, under the Union Ministry 6f Informe=-
tion ahd-Bd&adcasting,.the applicant was in the
Sé}ection Grade time-scale of pay viz., Rs.1800-100-
2000, He elected in 1984 ,to- continue in this pay
scale ,even after deputation es abova, with the

benefit of Special Pay of Rs.300/~ per mensem, etta-
ched to the post of Director, L

S. According to the recommendetions of the
IV Central ﬁay Commission, the time-scale of pay
'in the Selection Grade of 1PS, wes revised to
Rs.4500-150-5700,uith effect from 1-1-1986. Conse~
quently, the pay of tﬁe applicent in this”revised'
scale of pay, uas refixed at Rs.4,650/~ per mensem,
in eddition to Special Pay of ﬁs.SUD pér‘mensém,
(which was also revised)'with effect from 1-1-1986,
‘with due regard to the Notificetion dated 29-7-1987
(Ann.R?) of the Government of Indiq('GGI' for short),
Ministry of Personnel, Public Grievances snd Pensions,
Department of bersonnel and Training, amencding Rule S9C
-of the 1954‘Rules. The tuwo levels in the grade of
DIG viz., I 2nd II,came to be sbolished,with effect
from 1-1-1986,consequent to the acceptance of the
- recommendetions of the IV Central Pay Commission,

by the GOI,

d% . 6.1t
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6. It is stated, that e vacancy in the post
of DIG occurred in March 1987, inithe Kernetaka
IPS cadre, R-2 informed the appiicent,by his
letter dated 16-3-1987 (Ann.A),ebout this vacancy
and directed him to intimate within o week, his
uillingﬁess or otheruwise,to rgﬁert to the Karnataka
IPS cadre, tp‘avail of the benefit of promotion in

the post of DIG, according to the instructions

_contained in Letter No.31/15/83-E0{MM) dated

11-3-1983 of the Government of Indis, feiling which,

he was given to understand,that it would be presumed

that he was not willing to revert to the State Cadre.

7. In rebly.to the said communicstion from
R-2, the applicent informed him,by his Letter dated

20-3-1987 (Ann.'8'), as under:

"If my continuence at the Centre

for full tenure does not deprive me

_ of my seniority vis-e-vis my junior/

~ juniors in the State in the direct
line as well as benefit of pay in the
higher post, I would like to continue
2t the Centre for full tenure., Other-
wise, I am willing to revert to the
Stete cadre on receipt of orders and
being ‘relieved by the competent autho-
rity et the Centre," '

8. In response thereto, R-2 intimeted the
applibant telegraphically on 3-4—1981 (Ann,C)

thus: : :

"Refer your D,0,lLetter dated
20-3-87 regerding your rever-
sion to State, Your inter se

seniority

$€
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seniority is not effected, It
is presumed thet you ars-not

- - repeat-not willing to revert
to State - CHIEFSECY."

9, Therean, by his Letter dated 3-4-1387(Ann.D),

‘the epplicent replied as follows:

"This has reference to your telegram

" deted 2-4-1987 in response to my
letter dated the 20th March 1587,
My letter is very clear in that I
have expraessed my willingness to ‘
revert to the Stete cadre if(kindly
note the uesage "if") my continuance
with the Centre deprives me of not
only senjority vis-s-vis my junior
in the 6tate but also benefit of pay
in the higher post. Hence your pre-
sumption thet I am not willing to
revert to the State is not correct.
In the meanwhile, Government of
Karnatakea, vide their order No.DPAR:
59: SPS:87, dated 2-4-1987 heve pro-
moted Shri S.Marisuamy to the supertime
sczle of IPS., I have not received any
orders for my promotion though I happen
to be senior to Shri S.Marisuamy and
even though I have made amply clear
that I was willing to revert to the
Stzte if my interest in regard to
seniority as well as pay vis-a2-vis
my junior in the State are adversely
effected, Perhaps decision hes alredy
been tzken to allow me the pro forma
promotion and benefits thereunder in
which case 2nd only in that case 1
have no objection to continue under
the Centre as long as my cedre con-
trolling suthority allows it.

If my presumption is not correct,
1 reiterete that I am willing to
revert to the Stzte cadre immedietely
after you issue formel orders of my
promotion. I am also marking copies
of the correspondence between us in
this context to the Establishment
Officer, DPAR, Ministry of Home Affairs,
Government of India end Ministry of

Information

&
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Informetion and Broadcasting to
fecilitate my relief from the
Films Division ss and when your
formal orders concerning my pro- }
motion are issued. ~
May I also submit thet my pro-
. motion to the supertime scale of
1PS should be with effect from the
date Shri Marisuamy takes charge as
DIG in the Statel” ‘ |
10, The spplicent states that he had also
sent a telegram to the above effect to R-2, on
.3Q4-1987 buty & copy thereof, does not appear'to

have been eppended, to the epplicetion béfore_us.

: ) ,/
11, Pursuant to the above, the Government

of Karnataka ('GOK') by its Notification, dated
18-4-1987(Ann,E), accorded égg forma promotion

to the applicant, in the supertime scale of pay

in the IPS,in the grade of DIG,uith effact from
3-4-1987 A.N. against the promotion of $ri S.Mari- -
swamy, IPS, who was promoted as D1G{Railways),
Bangalore, in the regularrline in the State cedre.

The applicant is szid to have addressed a Letter

deted 15-7-1987, to the Accountent General, Kernzteka,

thereafter, requésting him to fix his pey,in conse-
quence of the above pro ﬁgggg‘prohation.. Theféob;
the Accountant General by his Letter dated 21-7-1@87,
addfeséed to the Pay and ﬁc00unt§{aff;¢é#, IRLA,f 
 Uni0n Ministry of Information endkagdadﬁééfing;‘m‘f
New Delhi ('PAO' for short) (e cdpyﬁahsrgpf,hhes”y
.not'been furnished by the applicant)’info;med him,

a - " that

—




that the pay of the applicant,consequent to
pro forma proﬁotion ss sbove, would need to be
fixed,by the concerned Ninistry in the GOI, to
which, he ue§ on.deputetion. The Accountent

\ General, Kernétaka, had in the copy of the sbove

N letter,endorsed to the appliceni,uith reference

to his Letter dated 15-7-1987, uég‘informed the
epplicant ;gggghglig,thétvin eccordance with

" Rule 5(5)(e)(iii) of the 1954 Rules, the service
rendered by him under the GOI uould be counted
for fixation of pay end regulation of increments,
on his rever81on to his parent cedre, only from
‘the date his junior, namely, Shri S,Marisuamy
was promoted zs DIG,in the'réguler line znd that

no monetary benefit would accrue to him till then.
[}

12. The applicant stztes,that as he could not
heve been deﬁied,the be;efit of the éuﬁertime.scele
of pay,in’the grade of DIG,whﬁle on deputation
with the 601, he represented the matter to the
Deputy Controller of Accounts(IRLA), Union Ministry
of Information and Broadcesting. He svers, thet
therebnqthefDirector(Poliée),_Union Ministry éf
Home Affeirs, informed the PAO on 8-12-1987(Ann.G),
that the applicent would initially draw Rs,5100 plus
Special Pay of Re,S500/- per mensem, with effect from
3-4-1987 and that this pay,uould be reised to Rs.5400/-

0“1 : ‘ ' . plus
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plus Special Pay of Rs.500/- per mensem, with
effect .from 1;7-1987 end further, the next

incremebt_uould accrue,only on completion of
qualifying sefvicg of 12 months,from tbe date

of stepping up of pay in the revised scele.

13, The applicant states,thét despite the
above clarificetion, the PAO-intimatedzgn 7-6-1988
(Ann.'H') that the cese wes again referred by him,
to the Union Ministry of Home Affairs, which had

elucideted the matter as under:

"GCovernment of Kernatake hes granted
- proforme promotion to Shri Vijay Sesanur
' with effect from 3-4-1987 in the scale
of DIG, As 2 matter of policy, proforme
promotion in the supertime sczle is not
admissible to the officer while on depu-
tation, He shell, however, be entitled
to the same under Rule 5(5)(b) of the
IPS(Pay) Rules,1954, efter his rever-
sion to the perent cadre subject of course,
to the fulfilment of certain conditions
lzid douwn therein,"

14, Aggrieved thereon, the applicent has come

mﬁreus,_56r,redreas.

15, The applicant uas relieved from his essigh- -
ment on deputztion with GOI as Director of Admini-
stration,Films Division,Bombay, on 9-5-1988 A.N.
and reverfeq to his parent cedre and is currently

holding the post of 8BIG, CID, Food Cell,Bangalore.

16. The respondents have filed their reply

countéring the application,

W

17.8hri




" purpose of fixastion of initial pay and regulatioﬁ

17. Shri N.R.Shailehdra, learned Counsel for
the applicant, §ontended,that accorﬂing to Rules
5 eand 9 of the 1954 Rules, once EEQ forma promotioﬁ
was grented by the State Government;to the supertime
scale of pay, the serice rendered by tﬁe of ficer, .. t
from the dste of such promotion,would count for thi
of increments,if he is sppointed to that post,in
his perent Stzte IPS cedre,on réversion to the State;
that according to these rules,there wes no specific
provision,to disentitle an IPS Officer,to the benefit
of SUpertime scele of pay in the grade of DIG,on
deputatlon to the GOI_on promot1on in the State;
thet consequently the,applicent is entitled to the
revised supertime pay scele of .Rs.5100-150-5400(18th
yeer or later)-150-6150,in the grade of DIG plus
Special Pay of Rs,500/- per mensem, with effect

from 3-4-1987 i.e., the dete on which his junior

viz., Shri ﬂ.marisuamy,uas promoted to this grade; |
that elucidation by the Union Home Ministry as ‘at - |
pare 13 ggggg, wes arbitrary end discriminatory,as
-it wes contrary to Rules 5 and 9 of the 1954 Rules}

thet administrafiveiinstrucﬁions,cennot override the
statutory rules; thet.deniel of monetzry benefit

in respect of pro forme promotion,only in the cese

of supertime scele of pay as compared to other

relevant scales of peay, ves irretionsl and inv1dious

“&t . and

o
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and thus violstive of Articles 14 and 16(1)

of the Constitution; that his client had made

" it clear to R-2,in his Letter dated 20-3-1987 -

(Ann.B),that he would wish to revert to his

.parent cadre in the State,if his seniority

end benefit of pay, consequent to grent of
pro forma promotion,in the supertimé scale of
pay,ues not szfeguarded and therefore,the

adverse presumption of the State Government

that he ues not willing to return to the State

ves erroneous and incorrect.

18, Shri M.Vasudeva Rao, leerned Counsel
for the respondents, .repelled the above conten-
tions,relyﬁng primaré}y on the proviSionﬁ of
« ( of the 1954 Rules,¥
Rules 5(3) and 5(5)(b) uhich he stressed, clearly
laid douh,thetiﬁe service rendered by an officer,

from the date of his,gro forme promotion,to the

- supertime scale’by hic parent State Government;

while on deputetion outside the State,would

count for the purpose of fixation of initial pay
and drewel of increment,only on his reve;Sion

to his parent cadre-ahd eppointment to a post iﬁ_
the seid sceie. He statedﬁhat‘the applicant uas
duly intimsted of this position,by the Union Mini-

stry of Information ahd Broadcasting, by its

. AN
Letter dated 7-6-1988(Ann.H)(also see pare 13 above).

He pointed out thet the High Court of'judicature,

, _
J% . . Kernataks

P
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Kernatake, had in the case of S.M.PATTANAIK =vs.< .

JHELSEE | F INDIA,MINIS OF _HQM ORS.
aw.p.ﬁofuﬁg’(}e?.dégi A MINISTRY OF MQUE AFFAIRS & ORS
upheld ‘the constitutional velidity of Rules 5.5(a)

- —

end (b) of the Indian Administrative Service(Pay)

Rules,1954, which vere in éari meteris,with the ebove

Rules of the 1954 Rules. .As & matter of policy, Shri Reo.
submitted, pro éorma'promotion in the supertime scale,
is not sdmicsible to All Indis Service officers in

the State‘cadre, while on deputation to the GOI.

| 19, He futther pointed out, that ecbording to
Notification deted 29-7-1987(Ann.R2), of the Union
Ministry of Personnel (see: pafa S'ebove), which
amended Rule 9C of the 1954 Rules, the epplicent
wes not entitled to any monefary benéfit, from the
said pro forma promotion, during the period he was
P ' on deputafion to the GOI, in the post of Director of

"Administration, Films Division, Bombay.

Y

20. Shri Rzo explainqd; that the post 6f~
Director of Adﬁinistration, Filmleivision,BOmbay
held by the épplicant an deputetion to the GOI,does
not appeer in Scheduie 111 to the 1954 Rules, znd
therefore,according to Rule 9(6) of these Rules, read .
with Rule 9C ibid as amended, the applicant uas-l
entitled,only to his grade pay (i.e., the Seiection
Grade)in the scele,af Rs.4500-150-5700 plus Special Pay
of Rs.SOO‘per ﬁensem,dﬁring the period of his debutation

!

o : _ He
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He clerified,that however,the service rendered by

the applicant,with effect from 3-4-1987(i.e., the

dete from which he was sccorded pro forms promotion

in his perent cadre,in the supertime scsle) while
on deputation to the G0I,vwould count for pay fixe-

tion and drauwal of increment,in the supertime scele

'of pey of Rs.5100-150-5400(18th yeer or later)-150-

6150,0n his reversion to the parent cedre &nd his

'\bosting es DIG in that cadre.

21, Teking the ebove into account, Shri Rao
stzted,that the pey of the applicent,uzs fixed at

Re,4650/- plus Special Pay of Rs.500/~(revised)

per mensem,in the revised pay scale,for the Selec-

tion Grade;in t-he IPS viz., Rs.4500-150-5700 with
effect from 1-1-19860c0nséquent to revision of pay
sczles, on the recommendation of the Iv Central
Pay Commission, &s opted by the applicant. He
clarified,thet .the pey wss so fixed by the PAD, as
advised By the Union Nihistry of Home Affszirs and

the Accountent Generel, Karnatake, in his Letter

deted 25-12-1987(Ann.R-4),

22. Concluding, Shri Reo submitted, that the

action so tsken by thetPAd,uas strictly in accor-

dance with the 1954 -Rules, and wes in order,.. Basides,

he seid, there was no compulsion on the applicent,

to continué on deputation with the GOI,zfter he uas

sccorded pro forms promotion by R=-2,in the supertime

sczle of pay,in the grade of DIG,uvith effect from

3-4-1987.

N7
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23, We heve bestoued due thought on the

rival contentions end have examined carefully,

the relevant record placed before us.

24, The Faie of this appiicétion'hinges
crucielly on the interpretetion of perticulerly
Rules‘S.S(b) and 9(6),read with Rule 9C ‘of the
1954 Rules, es amenced. Rule 5.5(b) which is

material, reads thus:

"5, Reguletion of -Increments.-

(1)to (4) xx xx-  xx '

5(za) . xx xx  xx

(b) uhen a2 member of the
Service, while holding & post
outside the cadre, including
e post under the Centrel Govern-
ment, has been granted proforma
promotion to e post in the sczle
of pay sbove the time-scale of
pey specified in Rule 3 by the
Covernment of the Stete on the
cadre of which he is borne the
period of service covered by
the proforma promotion shell,
oh his subsequent reversion to
the Csdre ancd appointment to s
post in seid scale, count touards
initial fixetion of pay and incre-
ments, subject to the following
conditions namely:-

(i) the member of the service
concerned should have been appro-
ved by the State Government for ,
appointment to the said scale dur-
ing the relevant period;

(ii)all his seniors{excluding

those considered Unfit) should have
started drewing pay in the super time

&

e
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scele on or before the dete from
which the proforme promotion is
sought to be grented to him; N

" " (4ii)the junior next below the officer
(or,if thet officer has been pessed
over by reason of inefficiency or
unsuitebility or because he is on
leave or serving outside the ordi-
nery line or foregoes promotion on
his own volition to that grede, the
officer next junior to him not so
passed over) should also have star-
ted drawing psy in thet scale from
that date and his sppointment thereto
not being fortuitous; end.

(iv)the benefit should be allowed on ‘one
- for one! basis,® .

(Emphasis added)

25, The words underlined in the above rule,

.also appesr’ in Rule.5(3) ibid, Rule 5 ibid zs a
Qhole, in the context‘of the present case, déals
inter slja with fixation of initial pay and drauwsl

of incremepfs,on grant of'ggg forma promotion,
outside the’cedre,including e post under the GOI.

It is clear therefrom,that the emphasis is,thé£ the
officer must revert to his parent cedre and be actually
given & posting,in the supertime sczle in that éadreq
to enable him to derive monetary benefit of that
promotion,as rigﬁtly pointed out by the Accountant
General, Karnatzka, Bangalore, to the PAD,in his.

 Letter deted 28-12-1987(Ann.R-4),

26. Rules 9 and 9C, which relate_tb régulation
of pay of members of the IPS,on eppointment'to posts

not included in Schedule III to the 1954 Rules, and which

)
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duyced belowus,

ere pertinent,to the case before us,ere repro-

/

"g, Pay of members of the Service

eppointed to posts not included
in Scheduls III.—{1) No member
of the Service shall be appointed

"to & post other than a post speci-
- fied in Schedule III, unless the

State Government concerned in
respect of posts under .its control,
or the Central Government in respect
of posts under its control, as the
cese may be, makes a declaration.
that the seid post is equivalent

in status and responsibility to @
post specified in the said Sche-
dule,

(2) The pay of & member of the
Service on appointment to a post
other than e post specified in
Schedule III shell be the same 88
he would have been entitled to, had
he been pointed to the post to
which the szid post is declared
equivalent. :

(3) For the purposes of this
rule 'post other than a post speci-
fied in Schedule III includes 2 post
under e body incorporzted or not,
which is wholly or substantially
controlled by the Government.

{4) Notwithstanding anything
contained in this rule, the State
Government concerned in respect of
any posts under its control, or the
Centrel Government in respect of
any posts under its control, mey,
£6r sufficient reasons to be recor-
ded in writing, where equetion is
not possible, appoint eny member of
the Service to any such post without
making s declaration that the said
post is equivelent in status and
responsibility to e post specified
in Schedule I1I, . 4

gﬁl
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(s) A member of the Service on
appointment to a post referred to in
sub-rule(s), in respect of which no
pay or scele has been prescribed,
shall draw such rete of pay 8s the.
State Government, in consultetion
with the Central Government in the
case of a post under the control of-
the State Government, or as the
Central Government may, sfter taking
. into account the nature of duties
end responsibilities involved.in the
post, determine,

(6) A member of the Service on
eppointment to a post refepred to
in sub-rule{4), in respect of which
any pey or scele of pay has been pre-
scribed, shall drew where the pay has
been prescribed, the prescribed pay
and where scale of pay hes been pre-
scribed, such rate of pay not exceed-
ing the meximum of the scale as may be
fixed in this behalf by the State
Government, or a&s the case may be, by
the Central Government:

Provided that the pay allowed to
en officer under the sub-rule and sub-
rule (5) shall not 2t any time be less
than what he would have draun had he
not been appointed to a2 post referred
to in sub-rule(4). ‘

XXX XXX XX XX
XXX : XXX XX XX

9C. Regulation of pay of members
of the service sppointed to hold posts
in the Central Secretariet in the scele
of pay of Rs,2000-125/2-22503- Notuith-
stznding anything contained in rules 8
and 9, the pay of members of the service
appointed to hold posts in the Central
Secretarist and carrying a scele -of pay
of Rs.2000-125/2-2250 shall be regulated
in the manner indicated below:- ‘

(a) He shzll drav pay in the
scele of pay of the post;

.Or .
Q@ | : (b)His

—
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(b) His grade pay apd a special
pay of Rs, 300 per mensem
subject ,to the condition
that the pey and the specisl -
pay together do not exceed
Rs.2450 per mensem, '

2. The requlation of pay, in '

accordance with clause(a) or clause(b)
_of sub-rule{1) shell be at the option
of the member of the service concerned,
which should be. obteined on his first
sppointment to a post carrying pay in
the sczle of Rs,2000-125/2-2250 and on
every subsequent occesion vhen there is
a chenge in the scele in which he would
heve dreun pay but for his appointment
to the said post."

27. Rule 9C,speaks of thse option to be

‘exercised by the officer,on his first appointment

tb_the sbove post. ﬂccording to Letter dated 7.10.1987,

- o addresséd‘by the PAO to the Union Ministry of Personnel
and Trazining, Administfative,aeforms, Public Grievances
éqd Pension, the applicenﬁ is seen to have épted in
1984 (see: pars 4 above),to dféu pey in his Selection
Grede pay scele of Rs,1800-100-2000(1lzter revised to

| Re.4500-150-5700 on the recommendetions of the IV Central
Pay Commission) glggiSpecial Pay of Rs.300/- per mensem

(1ater revised to Rs.500/- per mensem),as agazinst the

‘ then pay scasle of Rs.2000-125/2-2250,prectibed for the
‘,¢¢=§¢2‘\\\ - , ' .
2/I€S$i~g?7ﬁ/\\ -post of Director of Administration, fFilms Division,
= TGN :

Bombay, @ post under the GOI,to‘uhicﬁ he wason deputa-
tion., The latter pay sczle wes distinctly highen(ahd
corresponded - to the supertime scale,then'prescribed

for the post of DIG,Level 1) than that in the Selection

(M; - Crade
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Grade of, the IPS,in which the spplicent uss,et
‘the time of his deputstion ss sbove,to the GOIL.
Yet,the applicant,Fof ieasons best knowh to him,
chose to continue in this Selection Grade pey scale,
oétensib;y,ueighing the pros end cons'aﬁd particularly

the additive element of Special Pay.

28, The languege of Rules S and 9 and in perti-
culer, Rules 5(3), 5.5(b), 9(6) and 9C,is clear and
precise. Conjointly read in their plain lénguege, it
- is more than euident;that the applicant would dérive
monetery benefit of his proc formes promotion, to the
supertihe scele of pay,in the post‘of'DIG in the iPS‘7
only on his return to his parent cedre and on his secur-

ing &n appointment in that post.

29, It is trite in lauw,that the "express mention
of one thing,implies the éxclusion_of_andther“ - expressio |

unius exclusio elterius. As stateéd eesrlier, the lenguege

of the Rules applicable to this case wzs explicit.

It is e well known mexim, that "ignorance of the lsw does

not excuse" - ignorantia juris non excusat. The applicant
besides,wes & senior officer in the IPS uwho had put in
'as 'long 8s 18 years of service and obviously,could not.
feign ignorance af'the rules which had a vital bezring

on his career.

30. In the correspondence thet foak plece betueen
‘him 2nd R2, the latter had only indiceted, that his saniority
inter se in his parent cadre,would not be affected, in

cese he continued on deputationqafter eccord of pro forma

4
ol promotion
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lpromotion to him/as the context of the telegrem
deted 3-a-1937(nnn.'c ) implies/. Nowhere,did R2
indicetqﬁ’to the applicent, that the said pro forms
promotion, uould confer on him monetcry benefit
evern if he did not choose to revert to his parent
cadre but preferred to ccntlnue an deputation with

the GGI
N\

’

~31. Tﬁe applicent is seen to have uritten to
R2,on 3-4-{987 (Ann.'D'), for f&rthe: clsrification
which in fact ués not necessary,aé the pertinent
1954 Rules, wvere clesr and expliéit as observed by
us earlier(paras 28 and 29 above) R2 does not seem . !
to have replied to the Seld letter. Nevertheless,
the appliceant,is seen to have reconciled to the
situetion and continued on deputation with the GOI.
"Silence isvconsentﬁ as the legel maxim goes - gui

tecet consentire videtur.

32, Apart from the clerity of the languege of
the above Rules, it does not stand to reason, that
the epplicent should heve expected to‘derive the
beneflt of the supertime scale of pay(and perheps
even Spacial Pay e{ehis deputation post) by virtue
of the pro gg;gg promoticn, eccorded to him, even ‘
while on deputetior to the GOI, in & post,uhich

_ues of 8 lower grede f.e., without actuelly discharg-
'&nglihé dutiés:&respoﬁsibilifies of the highef post,
to which he waé'prbmoteajggg forma., Besides, it

/ .
Vﬁ’ sppeears
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‘eppeare,thet the GOI did not desm it necessary

to upgredse tﬁe post of Director of_Administratidn

Films Division,Bombey, even temporerily,to help

accommodate the applicent. It is slso relevent,

thet eerlier,the applicant, had opted to continue

in his Selection Grade payscale,even though it was
N lower than that of the post,to which he wes an
deputetion with the GOI(see: pars 21 zbove), The |
epplicant must reelise, in fhe above background,that

l R "he cennot take advantage of his oun wrong" - ex dolo . |

malo non oritur actio.

33, In the light of what we have discussed

above, it is apparent,thet the applicent is under

e misconception , about the implication of the relevant~
1 ‘ rules and therefore, his application is bereft of
merit, ue, therefore, dismiss the ssme with no. order

houéVer#as to costs,
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