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CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH : BANGALORE
DATED THIS THE 11TH DAY OF DECEMBER 1987
Present s Hon'ble Shri L.H.A. Rego eee  Member (A)

Hon'ble Shri Ch.Ramakrishna Rac ... Member (J)

Application No. 317 or 1987

Shri G. Mohan,

K.T.Apartments=6,

61/1, 1lth Main Road,

13th Croses, Malleswaram,

B8angalore-560003. eee Applicant

(or. m.S. Nagaraj, Advocate)

V8

1. The Secretary to the Government
ot India, Ministry ot Finance,
(Department of Revenue),

New Delhi.

2. The Chairman,

Central Board of Excise and
Custome, Ministry ot Finance,
Department ot Revenue,
NewDelhi.

3. The Collector ot Customs,

Central Revenue Buildings,
Queen's Road, Bangalore=-l. ese Respondents

(Shri m.S. Padmarajaiah, Advocate)

This application came up for hearing on 9-12-1987
betore this Tribunal. Hon'ble Shri Ch. Ramakrishna Rao,

Member (J) made the tollowings
ORDER

This is an application tdled under section 19 of
the Administrative Tribunals Act, 1985,
2. The facts giving rise to this application lie in

a narrow compass.

b

,
L e
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3« The applicant has been working as Assistant Collector

of Costoms (Legal), Bangalore, since August 1985. He was
promoted as Deputy Collaétor of Central Excise ('Dy Collector'
tor short) and was posted to Kanpur'alongpith other officsra’
mentioned in Order No.64/86 dated 7.5.1986, issued by the
Ministry or Finance (Department ofr Revanue).‘ However, the
Oorder ot promotion,in soc far as it related to the applicant,
was cancelladiby 8-der No.67/86 dated 8,5.1986,by the Minidry

of Finance. Aggrieved by this érder dated B.S.lgeﬁ,cancelling

his promotion the applicant has tiled his application,

4, Dr.M.S.Nagaraja, learnad counsel tor the applicant,
strenaously contends,that no reasons have been assigned in the
order,cancelling the promotion ot the applicant and as such
principles of natural justice have been violated. DR.Nagaraja
maintains, that the order cancelling thg&romotion of the applicant
dated 8,5.1986,is liable to be set aside since not only is it a

bald order but also it is an arbitrary one.

5. Shri M,S.Padmarajaiah, learmed counsel tor the respondents,
submitsothagéhe applicant was promoted on the erronecus impression
that no vigilance proceedings were pending against himj; that
immediately atter passing the order eor promotion,it was discovered7
that the applicant was involved in a case,which was under inves-
tication by the Central Bureau of Investigation (CBI) and in
respect of which,the CBI had forwarded sP's Keport No.27 dated
28.9.1985; that tHe report was being processed by the Vigilance

bing of the Central Board of Excise and Customs (CBEC)’impleaded

as Respondent 2 in the applicationg that agthe processing of the

file reached an advanced stage on 7.5.1986,uhen the order of

h
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promotio; was issued to the applicant by oversight,;wﬂxkuzt
respondents took steps to cancel the order of promotion by
cancelling the promotion on B,5.1986. According to Shri
Padmarajaiah, since the order of promotion was issued by miatakev
the respondents had th; liberty to withdraw the same by
cancelling the order and in such cases,the principles of
natural justice cannot be invoked by the person who has

wrongly been promoted.

6. We have considered the rival contentions careftully. The
question whether any notice should be given to a person who
has been wrongly promoted was considered by this Bench of the
Tribunal in A N0.206/87(T) G. KRISHNA V., UNION OF INDIA AND
OTHERS decided on 16th April 1987, Ip that case,the applicant
who was working as sanitary mate in the Station Headquarters,
Bangalora’was promoted as a Lower Division Clerk with eftect
from 1.1.1977 by order dated 19.1.1977. This order was cancelled
on 18,3,1977. Aggrieved by the order of cancellation, the
applicant in that case moved the Tribunal,. Upholding&he order
of cancellation this Bench observed as under s
"ye are satistied that the order appointing the applicant
as LOC was passed by R4 under the erroneous impression
that he was competent to do so and he had to cancel
the same subsequently realising the mistake on his part.
The legal position is well settled that when an authority
issues an order under mis apprehension of the factual/
lecal position, it is open to him to issue another order
cancelling the earlier order. In doing so, the authority
is not expected to issus any notice to the person
affected ,since no rights accrue to that person, on account
or an invalid order, as in the present case". ’ ‘

Thus mistake is a cogent ground for cancelling an order of

promotion.

7. Or.Nagaraja calls in aidstwo decisions in support of his

contention?that notice should be given’even in cases where an

\
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order is vitiated by mistake. The first xase is ®x q decision

by a Biv%sion Bench ot the Allahabad High Court in MEHAR SINGH
v, DIST. INSPECTOR OF SCHOOLS 1985 LAB I.C. 719 in wé&ﬁhit was
. held that "there is nothing in the U.P. IntermediataiEducation
Act or the Regulations tramed thereunder,giving powed of review
to the District Inspector of School., 'An exception tk%hie rule

has, however, been made and it is to the etrect that khe District

Inspector of Schools could recall or revoke his order%if it is

obtaiﬁed by mistake, misrepresentation or traud. And}even this

? cannot be done unless an Opportuniéy ot hearing or exLlanation
has been given to the person ,who will be atfected by ?uch ordens .
from a perusal of the judgment it appears, that the oraer of

: appointment éf the petitiodf%s a Lecturer was cancell%d atter the

petitioner joined post but in the present case the ap?licant had

' not taken charge of the post of Dy. Collector at Kanp¢r betore

" the propotion order was cancelled. This makes a substantial
dirference on facts,bscause no vested right,can accrue to a person,
who has not joined the post at alL)pursuant to the or?er of promotion.
The next case relied upon by DOr.Nagaraja is NARENDRA:PANDEY AND

OTHERS V. STATE OF BIHAR AND ANOTHER 1985 LAB I.C. NOC 90 (PAT.).

In this case also the order of appointment of the pet%tionere as
‘ teachers,took etftect and the petitioners wers actually in service
and since their services were terminated without any Hotice axd

sixzmxx being given_ the High Court set aside the orde# cancelling
? l

) he appointment. of the petitionersqon the ground of violation of
\’a& ;

p*.
applicant had not assumed charge as Dy. Collector thmx#nxaxxnx 0%4

inciples of audi alteram partem. In the present caée sirce the

N/
ﬁ;%ézesa decisions have no application. We, theretore, bbld that the

to gy

ratio of the decision of this Bench in the decision reterred/ supra
|

is applicable.to the present case.

WA~
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8. Or. Nagaraja next contends,that it is not sufficient
if vigilance proceedinge were pending on the date when the
Departmental Promotion Committee (DPC) met for preparing the
list ot candidates fit for promotion; that on the date the
DPC met,a departmental proceeding should have been initiated
o; at leasé the officer concemed should have been placed
under suspension; that the report dated 28,9.1985 ferwarded
by the CBI to the CVOD ,tunctioning under CBEcylong arter the
DPC had met and finalised the names of otficers tit for

. having been @;A//
promotion and the charge-ehee@[flled only on 24,6,1987 ie.,
one year and one month atter the promotion of the applicant
was ordered, the cancellation of the order of promotion on

8.,5.1986 is legally unsustainable.

g, Shri Padmarajaiah strongly retutes the contentions of
Dr.Nagaraja and submits that the pendency of a disciplinary
proceedingjion the date when the DPC was convened ,is not a
must,for denying promotions to an official ,whose conduct is
under investication by CBI Fursuant to a case registered with
CBI (SPE Division), Bangalore, on a source information;

that in the present case,the investication had reached

an advanced stage by the time the order of promotion

was issued and the respondents were, therefore, justified

in cancelling the order ot promotion.

10, We have considered the rival contentions and perused
the file produced before us,on behalt of the respondents

relating to RC 37/84 registered with the Central Bureau of Investi~-

W
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) gation, On a perusal ot the relevant rile?, we abtd

that €ase No.R.C.37/84-BLR dated 29-10-1984 ,was registered

‘ by the CBI (SPE Division), Bangslore, agains? the applicant

on a source intormation, involving allegationghgainst him.

The allegations made against the applicant in the ebewe said G~
\ case was examined by the CBI and SP's ReportiNo.Z? dated

| 28~9-1985,was duly forwarded by the CBI,to the Cv0 attached

to R=2, Thise report was processed by the Viﬁilance Wing of
R=2 in January 1986, UWhen the rile reached the CV0, he recorded

| a note on 15-6-1986 in which he stated

""The evidence brought out so tar through SPt's
investigation ies enough to create a reasonable
doubt regarding Shri Mohan's integrity or at

‘ least the propriety of ghis conduct. His mie-

\ conduct is serious enough to merit,major

penalty proceesinge against him, These papers

would be referred to the CUC after | Member has
seen,"

Thereafter, the CUD recorded a note on 13-5-1986 and marked de

. i
the file to Chairman, CBC, who in tum markadlio Member(Cus-11).

The Member in his note dated 4-6-1986 desired ,that the case

‘ be reterred to the CUC for their opinion, The Director, CVC,
marked to CVQ U ,
in his note dated 23-9-1986/observed s =

"The Commission, therefore, agrees with the
proposal of the CBI and the Deptt. for the
prosscution of Shri G, Mohan, Asstt.Collector
Customs,Bangalore, CBEC may also forward to
the CBI their detailed reasons as to why thsy
consider that the reftund orders pasbed by Shri

Mohan ,were not proper 8o as to strengthen the
CBI's case,

\

The Commission would, however, also!advise
initiation of major penalty proceedings against
Shri Mohan simultaneocusly. Shri M.K; Dixit, CDI,
Jamnagar Houss Hutments, Akbar Roadl New D€lhi,
may be appointed as Inquiry Officer|tor the

N s purposs, if an enquiry becomes necegsary.
SRR #%

Subsequently steps were taken by the respondenté as

recommended by the CVC and the applicant was aﬂsO‘piacad

under suspension.

A
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11, It is thus epparent_that on the date when the

DPC meeting was held XB¥ on 10-12-1985, the SP's Report

had already been received on 31-10-1985, but the same was
being processed. A decision to initiate proceedings against
the applicant seems to have been taken only in September 1986.
In view ot this, the OPC was justiried in considering the name

name
of the applicant tor promotion and including his/in the list

il selected &
of[candidates. However, there was an mtern%'g'\um betwaen

A
10-12-1985,when the DPC met and selected the officers for
promotion to the grade of Deputy Collector of Customs and
Central Excise and 7th May 1986,wha1 the order was passed by
the competent authority?giving eftect to the recommendations
of the DPC by promoting the ofticers. since the scrutiny of
the SP's Report by R-2 was at an advanced stage and a prima
facie case w;§‘2353g038a33§8§éﬁzre the issue of the order
dated 7th May 1986,of which the respondents were not
presumably aware and came to know of it immediately thereafter,
the order dated 8th May 1986 was passed)cancslling the order
promoting the officers in so far as it related to the
applicant. Ue therefore find no intirmity in the order
‘cancelling the promotion and posting of the applicant which
had not taken eftect on the date it was cancelled.

In the result, the application is dismissed.

No order as to costs,

) o sa\- sal- .

‘
‘1.(\'3[1‘,“
—— 4

- ci.RAMAKRISHNA RAO)Y] TV (L H.AWRECO) &
(/.il.&?

MEMBER(J) MEMBER(A)

11.12. 67 13.12.87

g recistrald | 1V~
CENTRAL ADMINISTRATIVE TRIEUNAL
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CENTRAL ADMINISTRATIVE TRIBUNAL

BANGALORE BENCH
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-

REGISTERED

Commercial - Complex(BDA)
Indiranagar
Bangalore ~ 560 038

pated 1 24 MAY1988;

REVIEW  APPLICATION NO 10 B /88
IN APPLICATION NO. 317/87(F)
W.p. NO. /
Agglicant ) Respondent
Shri G. Mohan v/e The Ssey, M/o Finance (Dapt of Ravenus),
To , New Delhi & 2 Ors

1. Shri G, Mohan
K.T. Apartments-6
61/1, 11th Main Road
- 13th Cross, Malleswaram
Bangalore - 560 003

2. Shri S.K,
Advocate
35 {Above
Ist Main,
“Bapgalors

Srinivasan

Hotel Swagath)
Gandhinagar.
- 560 009

- 3o The Secratary

Ministry of Financs
(Department of Revanue)
New Delhi - 110 001

Subject :

-

4.

S.

6.

The Chairman

Cantral Board of Excise & Customs
Ministry of Finance

Department of Revanus

‘New Dalhi ’

The Collector of Customs
Central Revenus Buildings
Quaens Road ’
Bangalore - 560 001

Shri M.S. Padmarajaiah
Central Govt. Stng Counsel
High Court Building
8angalore -~ 560 001

SENDING_COPIES OF ORDER PASSED BY THE BENCH

Please find enclosed herewith the copy of ORDER /Y KENGERMKIOROER

passed by this Tribunal in the above saldl?ppllcatlon on

_Encl ¢ As above

Review 23-5-88

dé%ii \;%GISTRRR

(3uDICIAL)




BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL s BANGALORE,

DATED THIS THE TWENTY THIRD DAY dF MAY,1988,

Corams

Hon'ble Shri L.H.A. Rego, Member (A).
and
Hon'ble Shri Ch, Ramakrishna Rao, Member (J).

REVIEW APPLICATION No. 10/88
in

A. No. 317/87.
G, fMohan A oo....Applicant.

vs,
The Secretary to Govt. of India,

Ministry of Finance (Dept. of Revenue),

New Delhi, and two others. «+e.Respondents,

This review application having come up for hearing
on 20,5.1988, and having stood for consideration till this day,

Hon'ble Member (J) made the following?

ORDER

The facts involved in A.No. 317/87 referred to as the

A, are briefly as follouwss

The applicant was working as Assistant Collector of

oms (Legal), Bangalors, since Auqust, 1985. He was

in Order No. 64/86 dated 7.5.13986, issued by the Ministry of

Finance (Department of Revenue), However, the order of

e

A .

—
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1 promotion, in so far as it related td the applicant, was
\ cancelled by order dated 8,5.,1986 by the Ninist?§ of Finadce.

Aggrieved by this Order, dated 8,5.1986, cancelling his

|
1} |
\ promotion, the applicent filed the OR, which was dismissed

; by a Division Bench of this Tribunal in its Judgment dated

\ 11,12.1987 (Judgment, for short), Rggriesved by the Judgment,

| the applicant has filed the present review application (RA).

2. The applicant has filed an interlocutary appli- .

cation for condoning the delay in filing the RA, | After

T

| i
perusing the same and hearing the counsel on both sides, P

l we condone the delay in filing the RA,

3. Shri S.K. Srinivasan, learned counsel for the

applicant, contends that there are errors apparent on the

face of the Judgment rendered earlier, He elaborated his

e

- \\CTRA \/T\
ALY P@‘\,ergumant as follows:
) \w‘
/ ANAY
,'f\::} ),%i No reasons were given in the order dated 8,5.1986
o > . H
o
)

r cancelling the order dated 7.541986, undsr which the appli=-

cant was promoted to the post of Dy, Collector. Réliance was i

placed at the time of arguments in the OA on the decision of
the Full Bench of this Tribunal in K.CH. VENKATA REDOY & OTHERS
v. UNION OF INDIA (ATR 1987(1) CAT 547 at page 561)% and this

was not referred to in the Judgment; In 0.M. dated 14,7.1977,
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the Government had decided that the gealed cover procedure

re after investigation, the

followed in caseé whe

jndicates grgma facie

preliminaty jnvestigat

- ghould be
sguilt'of‘ the officer

evidence collected
jon is

concerned, and not when the
pending and no conclusion js reached about the prima facie
guilt of the officer, since at that stage, there is no ground
for treating the said of ficer as one whose conduct is
under investigation. An officer can be said to be under

investigation, only when 3 charge sheet jg filed in a
criminal court of cherge memo under CCE&A Rules is issued
e OM was

procedure outlined in th

to the officiale The

approved by the Full Bench of this Tribunal, and the ratio

of its ruling not having been follouwed, there is an errorl

on the face of the Judgment, which calls for

apparent
rectification.
4, Shri MeSe Padmarajaiah, Senior C.G.5.C., appearing

for the respondents, strenuously opposes the admission of the

AR N
N\ AR, on the ground that though the Full Bench decision has

v o
ke )"' i '
M} en Clted i the Judgme 9 the ratio of the |Ull e
FldJ be n h nt B “C’l

\
. <
o % ,ffﬁ' fuling ha
: N g i b i i
‘ gANg‘\“,A’ s been noticed in the Judgment; that the operati
oy on
ef the Full Bench- i i
ench ruling has since been stayed by the Supreme

[s) 4 Q

b
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‘'upon by the applicant is not applicable to the facts of this

case, as held in paragraph 10 of the Judgment; that éven

3

\ assuming, without admitting, that thers is any error 'of lauw

| in the Judgment, ft will not amount to an error apparént on the

\ face of the Judgment, and in view of these Considerations, the

\ RR has no substance,

We have consider:d the rival contentions. In para 8
LF the Judgment, we have taken note of the contention of Or.
|

|

Nagaraja for the applicant, that it is not sufficient if

vigilance procesdings wers pending on the date when the

OPC met for preparing the list of candidates fit for promotion,
|
|

!

and on that date, a departmental proceeding should have been

injtiated or at least, the officer concerned should have been

plﬁced under suspension. From this, it is apparent, that

we\did take no

tice of the contention of the applicant based
| : .

the FulliBench ruling of this Tribupnal cited supra, since
\gist of that ruling, which formed the basis for the conten-
b |

'}ﬂof Or. Nagaraja was set out in para 8 of the Jddgment.
p%ra 10, we stated that we had considered the rival

contintions and perused the file produced before us on behaﬂf

of the respondents relating to RC 37/84 registered with the CBI,

This means and implies that the ratio of the Full Bench ruling
\

i ; d
was very much in our mind, but on the basis of the notings culle

| —




out from the relevent files, we took the view that the Full

Bench ruling was not applicable to the facts of the OA.

6. We shall now touch briefly on the facts peculiar;
to the OA, which in our view, render the Full Bench ruling in-
applicabie, because of which, the ruling of the Full Bench was
not spplied to the facts of the OA. On 10.12,1985, when the
DPC met, the Vigilance proceedings based on tha SeP.'s

report was already being processed., However, since the
processing had not reached an advanced stage on that date,

the é;me of the applicant was included in the list of candidates
recommended for promotion, as Deputy Collector. Howevef, when
the file reachad the CVO, he recorded a note on 15.4,1986,

in which he stated that the evidence bpought out&n-aeee«at‘(&
on account of the investigationJﬁyxingx%ﬁ& thfough the SP,
created a reasonable doubt ,regarding the applicant's inﬁegrity

or at least propriety of his conduct. The papers weré thereafter

put up to the Chairman, C¥C, and on 23.9.1986, when the matter

‘\th ached the Director, C8C, he recorded & note, in which he upheld
v .“
Y

i
Aé proposal of the CBI and the Department for b%iﬁprosecution

-

40f the applicant.

Te We are, therefore, of the view,}hat on the date when
the DPC met, there was no justification for not including the
name of the applicant in the list of candidates selected for

promotion and accordingly, the DPC included the applicant's name.

oy

B R IR R SR
s

LA




/el | -8

|
|

But after a lapse of about 5 months, the investigatkon proceedings

had reached a stage when a prima facie case was made out and

|

within a few months thereafter, the CYC had advised\launching

of prosecution against the applicant, which was in fact

In

launched, and the applicant placed under suspension.
l
other words, on 7.5.1986, when the list of officers »‘;\)rqmoted

as Dy, Collectors was published, it escaped the notice of the
l

departmentgthat the investigation proceedings were oﬁ the

verge of a charge sheet being framed against the applicant,
|

and within 24 hours after the publication of the listL the same
|

|

l
‘

\
|

8. In view of the facts stated above, the que%tion which

|

fell for consideration by the Division Bench of this TFibunal

was cancelled,

ich heard the OA; was not whether the sealed cover p%ocedure

|

uld have been followsd by the DPC, but whether the #espondents

|
* /iwere justified in cancelling the order under which the~applicant

|

was granted promotion, We were inclined to the view tﬁat the

erer dated 7.5.1986 promoting the applicant, amongst'others,
o
las issued under a mistake and the respondents were, th%refora,

|

justified in cancelling the order, without assigning any reasons.

Jn re-consideration, we find nothing objectionable in tﬁe view

|

we have taken and the interests of the applicant are in ho way

jeopardised, since he would be entitled to the promotion\granted

e |
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to him undetr the order dated 7.5.1986, and all benefits flowing

‘therefrom, if the applicant is ultimately exonerated in the

proceedings initisted -against him'by the respondents.

9. In this connection, it will not be out of place
to take note of the fact that the operation of the rbling
of the Ful#Bench of this Tribunal haé.been stéyed‘by the
Supreme Court, Shri Srinivasan submits,that the Supreme
Court had granted only an inferim stay of the operation

of the Full Bench ruling and the ruling will therefore be
still applicable%ntfygn'éf t?e opsration of the Full Bench
ruling has been stayed by the Supreme Court by granting

an interim stay, its applicability‘as long as the interim
stay continueé, is highly dogbtful. We do not However like
to pufsééf??iShaéﬁECt further, since for reasons already

stated, there i& ho egnant

ground for revig‘ﬂing e mﬂmeﬂt

,'

e s i a8
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to do, and this {is impermissible in lauw,

11,

Rs already statsd, the substance of the Fyll

Bench ruling has besn sufficiently noticed and considered
in the Judgment, and we are not persuaded to taks a

different view in this RA,

L 12, In the circumstances,
|
|

iy,
| is rejected iidi”

ESC{‘- SEil‘ .. e

the application for review

MEMBER (AT 7=

MEMBER(J)

TRUE COPY

p{;gv REGISTRAR "(JDL) —————
CENTRAL ADMINISTRATIVE TRIBUN
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to him under the order datsd 7541986, and all benefits flowing

;... therefrom, if the applicant is ultimately exonerated fn the

proceedings initisted against him by the respondénfs.

9, | In this connaction, it will not be out of place
to teke note of the fact that the operation of the rﬁling
of the Ful{Bench of this Tribunal haé:been stéyed:bybthe
Supreme Court, Shri Srinivasan submits,that the Supreme
Court had granted only an inferim stay of the operation
of the Full Bench ruling and the ruling will therefore be

still applicable,, Even if the operation of the Full Bench
var SEAEY

24

ruling has been stayed by the Supreme Court by granting
an interim stay, its applicability as long as the interim

stay continues, is highly doubtf%;t Qg do not however like

e

to pursu€ ‘this“adpect further, since for reasons already
V'f:.ix‘;v,". .'_.4’k -

stated, there i8"ho ¢osent ground for reviewing the Judgment.

The legal position is now well settlsd and it will

pedantic to cite authorities in support of the proposition
. . %%‘f:,‘ b et
atiany.error of law will not amount to an error apparent on

the fact of the Judgment, and a re~hearing cannot be allowed

for the purpose of demonstrating that the judgment is erronegus.

To do so’mould be to convert the reviewing court into a court

of appeal, and this is precisely what Shri Srinivasan wants us

VN~
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to do, and this is impermissible in lauw,
11, As already stated, the substance of the Full
Bench ruling has been sufficiently noticed and considered

in the Judgment, and we are not persuaded to take a

different view in this RA,
In the circumstances, the application for review

12.

is rejscted i:gi;'

Sd |- Sl =7 na
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