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Date Office Notes Orders of Tribunal

KSP/LHAR ; 30.6.88

ORDERS N I.A.No.1

As the respondents have
already implemented the orders of
this Tribunal made on 10,.5.88,

T;erfo ;iérzbfor the respondmts"ﬂ“"ﬁ’
Wi
15

-

L this 1.A. covsis
i-Gmi ., We, therefore,

reject this appbication.
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH, BANGALORE

DATED THIS THE TENTH DAY OF JUNE, 1988
Present s Hon'ble Justice Shri KeSe ‘Puttaswamy o.ee Vice-Chairman
Hon'ble Shri P. Srinivasan eoe Member (A)

APPLICATION NO,1088/87(F)

Sri M.S, Narasimha Murthy,
No.M=3, CuP,uaDs Quarters,
Vijayanagar, Bangalore-40. Applicant

(Or. M.S.Nagaraja .. Advocate)
Ve

The Collector of Customs,
Central Revenue Building,
Uueens Road, Bangalore-l,
The Deputy Collector of
Central Excise ( P & E),
Jueens Road, Bangalore,
The Assistant Collector
of Custome (Preventive),
Head Guarters Office,
Central Revenue Building,

| Queens FRoad, Bangalore-l. Respondents

(Shri M.S. Padmarsjaiah . Advocate)

This application came up before this Tribunal for hearing
on 6th June 1988, Hon'ble Shri P, Srinivasan, Fember (A) made

*

the fellowing:

ORDER

The applicant who joined service in the Central Excise

and Customs Department as a Sub-Inspector on 4,7.1958 and

was promoted as Insbector on 11.,11.,1971 sought voluntary

et v

retirement from service in a long letter dated 22/25{9.%9§iiw e,
;’:‘,. . Yo L e
K1 s R .

addressed to .the Collector of Customs, Bangalore. ;/In that =

q
t'v

stter, the applicant alleged that he had borrowed a sum of

Rse 83,000 from a friend of his at the instance of his Assistant @

Collector of Customs to be used to trap a gold smuggler

Y |
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through the-medium of a decoy burchaser. The
Collector had later discwned responsibility f

same -and the applicant was unzble to get back

so used to repay the locan amount taken by him

lender had threatened him with legal action ar

ment,
he wrote "and I have been suggested to opt fo

now itself so that financier will not have

Assistant

or ths

the monsy

The

®
1

xd  attach-

"I have taken the legal opinion in this respect”,

r retirement

alchance for

attachment of pension for which the law doesnft permit,

I was further suggested that I could clear the principal

to my friend now itself instead of

PL I

He, therefore, requested thet he be"granted r

"as soon as possible so that I can return the

from retirement benefits to save my fece from

which could crop up vice the attachment is ta
He also spought permission to sue the A ssitan
and another person for breach of trust in mis
handed over to them and for recovery of the s
from them. The Collector of Central Excise,
who was the competent authority in this regé
this as a notice of voluntary retirement unde
of the CCS (Pension) Rules, 1972. The accept
szid notice by the Collector was conveyed in
dated 30.10.1987 issued on his behelf by the
(Perscnnel and Establishment), Central Excis?
The order narrated that "he (the applicant)]

to retire from service under Rule 48A(1) of t

Rules, 1872, with effect from ths afternoon ?

regular retirement”,

etirement
borrowed amount
shame

<en up."

ﬁ Collector

i The
usingtgoney

aid money

Bangalore,

rd treated
r Rule 48A{1)
ance of the

an order

Deputy Collector
9 Bal’lga-:lor’a%_,__ .\
is permltted

he | CCS (Penclon)

f 22 12 1987"
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According to the applicant, he recéived this order on
16,11,1987, Meanwhile the applicant addressed a letter
dated 13,11,1987 to the Collectof of Customs, Bangalore,
requesting that his notice 6? voluntary retiremsnt be
treated as withdrawn. "I understand", he wrote, "that

the Deputy Collector of Central Excise and Customs (P

and £), Bangalore, under her letter No.C No,II1/3/113/87

A.l, dated 30.,10,1387 has permitted me to retire from

service under rule No.48-A(1) of CCS (Pension) Rules,

1972, with effect from 22,12.1987, on the basis of my
purborted notice of retirement”. He went on to say that

his letter of 22/25.9,1987 had been written in a disturbed
state of mind"in circumstance tantamount to duress because

I had been badly let down by the Assistant Collgctor

(Prev) Shri Harbinder Bansi"™, He no longer wanted to go

on voluntary retirsment and so he requested‘that his

notice be treated as withdrawn. He also enclosed a petition
asking’for 2 thorough enquiry into the allegztions made by
him against the said Assistant Collector and reguested

that the sum of %.83,300 be reimbursed to him. After some
delay, the Collector of Central Excise, Bangalore, rejected
the applicant's request by letter dated 18,12,1387 in these
words: "your reqguest for withdrawal of notice dated 22.9.15987
for voluntary retirement cannot te acceded to". In this
application,the prayer of the applicant is that order dated
30,10.1987 (Annexure A-5) accepting his notice of voluntary

retirement and permitting him to retire from 22.12.1987 be

struck down; and Respondents be directed to accept his re.uest

e |
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dated 13.11.1987 for withdrawal of his garlier notice of

voluntary retirement.

2. Dr.M,S. Nagaraja, learned counsel appearing for the

applicant sﬁbmitted that in the first instance tfe notice
dated 22/25.9.1987 given by the applicént was no% in
reality and essence a voluntary action but had been
given undar;zzress of circumstances ie., by the situation
caused by the betrayei of the trust placed by hi+ in the
Assistant Collector of Central Excise as a result of which
he was unabla to repay;large sum of money which he had
borrowed from a friend on the word of the said Assistant
Collector. The applicant had sent his letter wilthdrawing
on 13.11,1937
the notice of voluntary retirement[before the gcceptance
of the notice was communicated to him. UWhile the order
accepting his notice of voluntary retiremant was passed
on 30.,10.,15687 it was communicated to him officially only
on 19.11.1687, though he came to know of it unofficially
ezrlier when he addressed the letter dated 13.11,1987.
In anv case, his letter withdrawing the earlier|notice of
voluntary retirement was sent well before the date from ‘
which his retirement was to be effective, that is, well

before 22.12.1987, The proviso to Rule 4B8A(4)| reguires

that a request for withdrawal shall be made before the

intended date of retirement under the said rule, Nc doubt
}ka person who had given'notice of voluntary retikement to
‘the apnmointing authority is precluded from withdrawing

his notice except with the specific approval of| the
authority. But when he seeks permission to withdraw the

notice and his reguest for withdrawal is made before the

=




-5 -

intended date of his retirement, the appointing authority
cannot withhold aporoval to the request unreasonably. The
authority cannot act arbitrarily and reject the request
without proper reason. Moreover, the applidant had explained
why he was withdrawing his earlier notice. He had stated
that he had given the notice under conditions of stress and
so wanted to withdraw it. The appointing authority had
rejected his reguect for withdrawel without assigning any

%\ hed Vesrntr
reason whatsoever. The applicant undessteed that his
request had been rejected only because the authofity concerned
thought that it would be a good riddance if he retired. But,
that was no reason to reject his reguect. Or.Nagaraja relied
on the decision of the Supreme Court in BALRAIM GUPTA V. UNIUN
GF INDIA — AIR 1987 SC 2354 as also the earlier decision of
the Supreme Court in AIR 1978 SC 694 UNION OF INDIA V.

Y
GOPAL CHiNDER MISHRA,

3, Shri M,S. Padmarajaiah, lzarned counsel for thne
Respondents strongly resisted the contentions of br.Nagaraja.
Drawing our attention to Rule 48A(4) of the CCS (Pension)
Rules, 1972, Shri Padmarajaiah pointed out that ordinar;ly

2 notice of voluntary retirement cannot be withdrawn except

‘ A g 4h;Cp¢Pd(?}

with the specific approval of saehiguthority. The proviso
which requires that the reguest for withdrawal shall be

made before the intended date of retirement should not be
"read in isolation., UWhat was sought to be withdrawn was

the notice of voluntary retirement. Unce the notice was

accepted it can no longer be said to be pending as a notice
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to be withdrawn by the Government servant thereafter.

Therefore, a notice of voluntary retirement can|be with=

drawn only before it was accepted and not afterL The

intended date of retirement was no doubt the outer limit of time
by which a reguest for withdrawal should be madg, but

that did not mean that the request could be made after

the notice of voluntary retirement had been achpted by

the competent authority. If the competent authbrity does

not act on the notice of retirement, then and oply then,

does th#buter limit of time set by the intended| date of

retirement become operative, Orawing an analpgy from
[ed that

}the law of contractffﬁ Shri Padmarajaish submit
an offer remains an offer only till it is accepted and
once it is accepted it ceases to be .an offer and cannot -
be withdrawn, In th.s case, the notice of viluntary

retirement given by the applicant was accepted jpy the

Respondent 1 by his order deted 30.10.1937 and ithe

applicant was awzsre of it when he wrote the lJtter dated

13.11.1937 seeking to withdraw his earlier notice. If

th#bfficial communication of acceptance of his jnotice of

voluntary retirement was made only on 19,11,1987 it could

|

be because the applicant was not available forjserviCE earlier or
might have deliberately avoided receiving it earlier. So

long as the applicant himself knew that his notice of

veluntary retirement had been accepted, effective communi-

cation had in fact been made to him. It was ﬁlear from
ithe first sentence of the anpplicant 's letter of withdrawal
dated 13,11.1987 that he was .already aware of the acceptance

of his earlier notice., He was, therefore, precluded from

Phe—" *
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withdrawing his sarlier notice of voluntary retirement on
13,11,1987 and the Respondents had rightly rejected hié
request for withdrawal. The Respondenés had rajected‘the
application for withdrawal on the ground that it Qould be

a goéd riddance if the applicant retired and that was
sufficient reason for doing so. Even if it were not
considered to be a relevant reason this Tribunal cannot
straighteway direct the Respondents to accesot ths applicant's
request for withdrawal and to take him back to service.

The most that this Tribunal couid do was to direct the
Respondents to consider the applicant's request for with—l
drawal of his earlier notice of voluntary retirement afresh
and to come to a reasonsad decision one way or the other
thereon. In short, Shri Padmarajaiah's contention was that
‘the applicant's application should be diémissed or fhe
rESpondents_éhould be directed to consider the question

of the applicant's withdrawal of his earlier nofice of
voluntary retirement afresh and pass an order.thereon with

valid reasons.

4. We have considered the rival contentions carefully.
The first point at issue-is whethar the applicént made
the rEQueét for withdrawal of his notice of voluntary

retirement within the time stipul=ted in the provisc to

Rule 48A(4) of the CCS (Pension) Rules, 1972. On this

'point it would be useful to extract Rule 48R to the
\ extent it is relevant for the purpose of this applica-

5ltion. This is how the relevant portion of the rule
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"43-A, Retirement on completion of 20 yearé'
qualifying service

(1) At any time after a Government servant has
completed twenty years' qualifying service, he
may, by giving notice of not less than three
months in writing to the appointing authority,
retire from service,

(2) The notice of voluntary retlremen* g%ven
under sub-rule (1) shall require acceptance by
the appointing authoritys

Frovided that where tha appointing authority
does not refuse to grant the permission for
retirement before tha expiry of the peri?d spe~
cified in the said notice, the retirement shall
become effective from the date of expiry of
the said period. |

(3) Deleted
(38) (a)
\ (b)

(4) A Government servant who has elected to retire
under this rule and has givan the necessary notice
to that effect to the _appointing au*horlty, shall
be precluded from ulthdrawlng his notice except
with the specific approval of such au‘horlty.

Provided that the reguest for w1thdrgwal

shall be made before the intended date o# his
retirzment "

The proviso to Sub-rule (4) requires that the réquest for
withdrawal shall be made before thz intended date of
retirement. So far as we can see this is the only limit

of time prescribed for the purpose. Shri Padma;ajéiah

S would have us read into the provisoc something mére than
v\N!STRA’ A [

1ld have said so. The proviso would then have read

‘somewhat as follows: "provided that the request for

i , J
l‘
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withdrawal shall be made before the acceptance of the

notice given by the Governmen: servant or the intended

date of retirement whichever is earlier”, In the absence

of a specific limitation of the kind suggested by Shri
Padmarajeish we are unable to agree with him that the
notice of withdrawal given by the applicant in the present
Ease before the intended date of his retirement was beyond

the time limit prescribed in the proviso.

Se At this stage, it would be useful to refer to the
judgment of the Supreme Court in Gopai Chander Mishta's
caseAAIE 1978 SC 694, 1In that case a Judge of the Allahabad
High Court gaves notice by letter dated 7.5.1977 that he
would resign from his office with effect from 1.8.1977.
He revoked this communication by a subsaguent letter
dated 15.7.,1977. The question was whether he could thus
withdraw his earlier nctice of resignation, Under proviso
(a) to Article 217(1) of the Constitution, "a judge may,
by writing. under his hand addressed to thg'President,
resign his office," There is no need in his case for the
resignation to be accepted by the President. Once he sande
in his resignation, the resignation takes effect from the
date mentioned in his letter. It was, therefore, contasnded
before the Supreme Court that the Judge having communicated
to the President of India in accordance with Artidﬁe 217(1)
i
proviso (a) his intention to resign with effect from
1.8.1677, the resignation was final and irrevocable and

he could not withdraw the same before the date of intendsd

resignation, The Supreme Court held that "resigning office

necessarily involves relinquishment of the office which

D&



imﬁlied cessation or termination of, or cutting a%sunder
from the officee.o "(See para 10 of the Judgment|in Balram
Gupta's case paraphrasing the judgment in Gopal Chander
Mishra's cace). The Court also observed that injthe absénce
of a legal, contractual or constituticnal bar, a notice of
intention to resign from a post from a future epecified date
can be withdrawn at any time before it became efflective ie.,
before it effects termination of the tenure of the office/
_post or emplecyment. "This genmeral rule", as explained by
their Lordships in Balram Gupta's case at page 2358 of the
report, "equally applies to Government servante and con-
stitutional functionaries". ODeriving from ihe same decisicn,
we find the follcwing observastion in Balram Gupta's case
(AIR 1987 SC 2354) at page 23583 "On the principles of general
law the offer to relinquishment could have been withdrawn by
the appellent before the date it became effective if cub=rule
(4) of Rule 48-A was not there".r From this it is clear that
the principle laid down in Gopal Chander mishra's case was
thzt an intimation to resign or retire from a future date can
bs withdrawn before such date. To be more specific the with-
drawezl can be made at any time before the re}ationship of
master and servent is severed ie., before the retirement or
resignation éctually would take effect in terms‘of the inti-

mation. It is in this background that we should read Ehe

st irement can be withdrawn at any time before the intended

dite of retirement irrespective of whether the hotice of
retirement Had been accepted or not by the competent authority

in the meanwhile.

D W




6 The facts in Balram Gupta's caees are in all respects
pari materia with the facts of this case, There the
notice of voluntary retirement was sought to be withdrawn
before the retirement was to take effect but after the
notice of retirement had been accepted by the competent
authoriéy. Referring specifically to Rule 48A of CCS
(Pension) fules, the court observed that till the date

his retirement became effective the appellsnt therein
continued to be a Government emplcyee. There was no
unilateral terminastion of this relationship prior to that
date, He was, therefore, at liberty and entitled indep-
endently without sub-rule 4 of Rule48A of the Pension rules,
as a Government servant, to withdraw his notice of vocluntary
retiremenf. Applying the ruling in Balram Gupta's case

on
we must hold that the application/13.11,1987 was well

LA &

within the time limit prescribed therefor ie., the date of

his intended retirement, irrespective of whether his earlier

notice had been acceoted or not in the mesnwhile.

7 We now come tc the guestion as to uhether the Respon=-
dents rightly rejected the reguest of the applicant to
withdraQ his notice of voluntary retirement. No doubt a
notice of voluntary retirement cannot be withdrawn except
with the Speéific approval of the competent authoritye.
This does not mean that Government can reject a requestqfqr.
withdrawal erbitrarily. In Balram Gupta's case, ?ﬁg‘ ‘;-
I -

Supreme Court referred to the prohibition in:sub-ryle 4 oft
i

Rule 48A against making a request for uitﬁdrawal;d}thgut - .

- o4 e L ’
f T M/ . Ten
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approval frocm the competent authority and observed that

\

if the power conferred on the government was properly.

exercised, it would be a salutary rule, Their
observed further, that "approval, however, is

dixit of the approving authority, The approv

lordships
not ipse

ing authority

who has a statutory authority must act reasonably and

rationally. The only reascn put forward here

is that

the appellant had not indicated his reasons fér withdrawa:,.

Thie, in our opinion, was sufficiently indi:ated that he

was prevailed upon by his friends and the appe

a second look at the matter",

llant had

Aoplying this test we find

that in this case the applicant had expleined(that hs had

sutmitted the notice of voluntary retirement earlier under

compelling circumstances and had later decide? not to

proceed on voluntary retirement,
observed in Balram Gupta's case "we should not
embargo on jeople's choice or freedom",
if the Respondents had made arrangements to fi
vacancy caused by the applicant's notice of re
that compelled them to reject his request for
As we have sarlisr noticed)the Collector of G
merely observed thet it would be a good riddan
applicant were allowed toc ratire,

In our opin

¢
not a preper reason to.reject the applicant s

ondemn circuitous ways 'to ease out' uncomfor

g

It wes

"In the modern age", as

put an

not as

11 up the t]
tirement and Gal
withdrawal,
entral Excise

ce if the

ion this was

request for

withdrawal of his notice. Once again we quote from the

judgment in Balram Gupta's case: "the court cgnndt but

table employees,"
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We are, therefore, of the view that the Respondents have
acted arbitrarily in rejecting the applicant's request

for withdrawal of his notice of voluntsry retirement.,

/
8. We are unable to agree with the sugcestion of

Shri Padmarzjaiah that we should send the matter back to
the competent authority if we hold that the reason civen

by him for rejecting the rsquest for withdrawal was not
propere. The fact is that the competent authority did

once consider the applicant's request for withdrawal of

his notice and decided to reject 1t but in our view, there
was no justification for the rejection. There is no point
in sending the matter back to the same authority to
consider the matter once again., If the authority sticks
to his earlier decision, tHe asplicant will be obliged
to come back to this Tribunal, we find no justifigétiod:: -
for prolonging the zgony of the applicent and keeéin§f£he’

possibility of further litigation alive.

g. In the view we have tzken of the matter we set
aside the order dated 18.12,1987 of the Respondentes rejec—~
ting the applicant's~request for withdrawal of his notice
of voluntary retirement and direct the Respondents to give
the applicant a posting forthwith and in any case not
later than 1.7.1988. The order dated 30,10,1987 accepting

the applicant's notice of voluntary retirement and

il11 also &tahd cancelled in view of this order.

apcofding him permission to retire with effect from 22.12.1987

.,-’ R
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10. In the result we pass the following ordersi-

(i) The order dated 18.12,1987 passed by Respon-

) dent 1 rejecting the applicant's request
for withdrawal of his notice for voluntary
retirement is set aside. Order of Respon-
dent 1 dated 30.10,1887 accepting the notice
of voluntary retirement given by the applicant

and permitting him to retire from service with

effect from 22.12.1987 alsc stands cancelled,

(ii) Respondents will give the applicant a postin
g
as early as possible and not later than

1,7.1988.

(iii) The applicent shall be deemed to have been in
sarvice continucusly from 22.12,1987 onwards
with no break of service and will be entitled
to 211 conseqguential financial benefits,
Arrears of pay and allowances from 22.12,1987
should be paid to the applicant within three

monthe from tcday.

11. The application is allowed. Parties to bear their

own costs,
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To.

3.

4,

Delhi- 110 006.

CENTRAL ADMINISTRATIVE,TRIBUNAL
" BANGALORE BENCH '

es s

8hri.Sanjesv - Malhotra
A1l India Services Lauw Journal,
Hakikat Nagar, Mal Road, :

New Delhi- 110-00S.

. Administrative Tribunal Reporter,

Post. Box No.1518,

The . Edltor,

- Administrative Tribunal Cases,

c/o.Eastern. Book Coe,
34, Lal Bagh, '
Lucknouw- 926 001,

The Edltor,

Administrative Tribunal Law TimeS,

, - 5335, Jawahar Nagar,

:(Kolhapur Road),

""Delhl— 110 007.

Sir,

Commercial Complex(BDR),
II Floor, Indiranagar,
Bangalore-~ 560 038,

ostear 1 JUN 1988

5. M/s ALl India Reporter,
Congressnagar,
Nagpur,

1 am-directéd to forward hereuith a copy of the ubder

mentloned order passed by a Bench of this Trlbunal comprising eof

Hon‘ble Mr.

 »*_ Jember{3) and Hon'ble Mrs

A}

J\LQ'\\ ce 15.S. P“\—\"{QNCLM*-] Vice-Chairman/

_Pegiim WV Scon

Member (R)

with a request for publlcatlon of the order in the Journals.

N

N

1068’8‘

Order .dated

passed in 6.&05. \DEE 67(5;)

s faithfully,

ATA REDDY)
PUTY REGISTRAR(J).
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. Faridkot House, Copernicus Marg, Nem Delhie 110 001.

“The ReglstraL, Central Administrative Tribunal, Tamil Nadu Text,

Book Society Buvldlng, DoPala Compunos, Nungambakkam, Madras- 600 006.

The Reglst“ar, Central Administrative Trlbunal Ce E O.Complex, :
23a/4, A3C Bose Road, Nizam Palace, Calcutte- 700 020. »

The Registrar, Central Administrative Tribunal, CGO Complex(CBD),
1st Floor, Near Karhon Bhawan, New Bombay= 400 614.

The -Registrar, Central Administrative Tribunal, 23—A, Post Bag No.
013, Thorn Hill Poad Allahabad~ 211 001 :

The Regwsurar, Central Administrative Tribunal, S.C.0. 102/103,
8ector 34~ “hcndlgarhc

The Registrar, ‘Central Administrative Trlbunal Raggarh Rbad,

0ff Bhilong Road, Gumahabl— 781 005n .
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BEFURE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH, BANGALORE

DATED THIS THE TENTH DAY OF JUNE, 1988
Present ¢ Hon'ble Justice Shri K.S. '‘Puttaswamy ese Vice-Chairman
Hon'ble Shri P. Srinivasan ' cee Member (A)

APPLICATION NO.1088/87(F)

Sri M.S, Narasimha Murthy,

NosM=3, CoP .Ds Quarters,

Vijasyanagar, Bangalore-40, Applicant

(Or. M.S,Nagaraja .. Advocate)

Ve

The Collector of Customs,

Central Revenue Building,

{ueens Road, Bangalore-l,

The Deputy Collector of

Central Excise ( P & E),

dJueens Road, Bangalore.

The Assistant Collector

of Custome (Preventive),

Head Wuarters Office,

Central Revenus Building,

Queens Road, Bangalore-l. Respondents

(Shri M,S, Padmarzjaiah « Azvocete)

This application came up before this Tribunzl for hearing
on 6th June 1988. Hon'ble Shri P. Srinivasan, Member (A) made

the followings

ORDER

The applicant who joined service in the Central Excise

" and Customs Department as a Sub-Inspector on 4.7.1958 and

was promoted as Insbector on 11.,11,1971 sdught voluntary
retirement from service in a long letter dated 22/25.9.195?
addressed to .the Collector of Customs, Bangalore. In that
letter, the applicant alleged that he had borrcwed a sﬁm of
Rs+ 83,000 from a friend of his ét the instance of his Assistant

Collector of Customs to be used to trap a gold smuggler
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through the medium of a decoy burchaser. The
Collector had later disowned responsibility f
same and the applicant wae unzble to get back
so used to repay the locan amount taken by him
lender had threatened hiﬁ with legal action a
ment, "I have taken the legal opinion in thi
he wrote "and I have been suggested to opt fo

now itself so that financier will not have a

attachment of pension for which the law dossn

I was further suggested that I could clear th

to my friend now itself instead of regular r

He, therefore, requested that he be"granted r
"as soon as poscible so that I can return the

from retirement benefits toc save my fece from

which could crop up once the attachment is ta
He also sought permission to sue the A ssitan
and another person for breach of trust in mis
handed over to £hem and for recovery of the s
from thems The Collector of Central Excise,

whe was the competent authority in this rega
this as a notice of voluntary retirement unde
of the CCS (Pension) Rules, 1972. The accept

said notice by the Collector was conveyed in

dated 30.10,1987 issued on his behzlf by the

(Personnel and Establishment), Central Excise,

The order narrated that "he (the applicant)
to retire from service under Rule 46A(1) of ﬁ

Rules,

Py

Assistant
or the

the monéy
. The

nd attach=
s respect",
r retirement
chance for
't permit.

e principal
étirement",
Ttirement
‘borrowed amount

shame

ken up."

t Collector
The
psinglgoney

aid mzney
Bangalcre,
kd treated
r Rule 48A(1)
énce of the

an order

IDeputy Collector
Bangzlore.

|

is permitted

he CCS (Pension)

I
1972, with effect from ths afternoon of 22.12,1587"
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According to the applicant, he reﬁeived this order on
19.11.1987, Meanwhile the applicant addressed a letter
dated 13,11,1987 to the Collectof of Customs, Bangalore,
requesting that his notice of voluntary retiremsnt be
treated as withdrawn., "I understand", he wrote, "that

the Deputy Collector of Central Excise and Customs (P

and E£), Bangalore, under her letter No.C No.11/3/113/87

A.l dated 30410.1387 has permitted me to retire from

service under rule No.48-A(1l) of CCS (Pension) Rules,

1972, with effect from 22,12.1987, on the basis of my
puréorted notice of retirement", He went on to say that

his letter of 22/25.9,1987 had been written in a disturbed
state of mind"in circumstance tantamount to duress because

I had been badly let down by the Ascsistant Collgctor

(Prev) Shri Harbinder Bansi®, He no longer wanted to go

on voluntary retirement and so he requeStedvthat his

notice be treated as withdrawn. He alsc enclosed a petition
asking }or a2 thorough enquify into the allegations made by
him against the scaid Assistant Collector and reguested

that the sum of %.83,400 be reimbursed to him. After some
delay, the Collector of Centrel Excise, Bangalore, rejected
the applicent's request by letter dated 18.12.1987 in these
words: "your reguest for withdrawal of notice dated 22,9,1987
for voluntary retirement cannot te acceded to". In this
application,the prayer of the applicant is that order dated
30.10.1987 (Annexurs A-5) accepting his notice of veoluntary
retirement and permitting him to retire from 22.lé.1987 be

struck down; and Respondents be directed to accapt his re.uest

(R ,
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dated 13.11.1987 for withdrawal of his earlier notice of

voluntary retirement.

2.  Dr.M.,S. Nagaraja, learned counsel appearing for the

applicant submitted that in the first instance the noticse
dated 22/25.9.1987 given by the applicant was not in
reality and essence a voluntary action but had been

the
given under/stress of circumstances ie., by the situation

caused by the betrayei of the trust placed by him in the
Assistant Collector of Central Excise as a result of which
he was unablza to repay;large sum of money which ge had
borrowed from a friend on the word of the said Assistant
Collector. The applicant had sent his letter withdrawing
on 13,11,1987
the notice of voluntary retirement/before the acceptance
of the notice was communicated to him. UWhile the order
accepting his notice of voluntary retirement was passed
on 30.,10,1987 it was communicated to him officially only
on 19,11,1587, though he came to know of it unofficially
earlier when he addressed the letter dated 13.11,1987.
In anv case, his letter withdrawing the earlier notice of

voluntary retirement was sent well before the date from ‘

which his retirement was to be effective, that is, well

before 22,12.1987., The proviso to Rule ABA(é)frequires

that a recuest for withdrawal shall be made befdre the

intended date of retirement under the said ruleJ No doubt
a person who had given notice of voluntary retirement to

the appointing authority is precluded from withdrawing

his notice axcept with the specific approvsl of |the
|
suthority. But when he seeks permission to withdraw the

notice and his reguest for withdrawal is made before the

I
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intended date of his retirement, the appointing authority
cannot withhold aporoval to the request unrsasonably. The
authority cannot act arbitrarily and reject the reguest
without proper reason, Moreover, the applicant had explained
why he was withdrawing his earlier notice. He had stated
that he had given the notice under conditions of stress and
so wanted to withdraw it. The appointing authority had
rejected his recuect for withdrawel without assigning any

‘ %& hod Yoot
reason whatsoever. The applicant undessteed that his
rejuest had been rejected only becsuse the authority concerned
thought thet it would be a good riddence if he retired. But,
that was no reason to reject his reguect. Or.Nagaraja relied
on the decision of the Supreme Court in BALRAF GUPTA Ve UNIUN
GF INDIA — AIR 1987 SC 2354 as also the earliaer decision of
the Supreme Court in AIR 1578 SC 694 UNION OF INDIA V.

}
GOPAL CHANDEZR #MISHRA,.

3, Shri M.5. Padmarajaiah, lzarned counsel for the
Respondents strongly resisted the contentions of Dr.Nagaraja.
Drawing our attention to Rule 48A(4) of the CCS (Pension)
Rules, 1972, Shri Padmarajaiah pointed out that ordinarily

a notice of voluntary retirement cennot be withdrawn except
with the specific approval of saehigpthority. The proviso

which requires that the request for withdrawal shall be

made before the intended date of retirement should not be

read in isolation. What was sought to be withdrawn was

the notice of voluntary retirement. Unce the notice was

accepted it can no longer be said to be pending as a notice

Y
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to be withdrawn by the Guvernment servent theré
Therefore, a notice of voluntary retirement caT
drawn only before it was accepted and not after
intended date of retirement was no doubt the ou
by which a reguest for withdrawal should be mad

that did not mean that the request could be mad

the notice of voluntary retirement had been acc

the competent authority.
|

after.

be with-

« The

ter limit of time
e, but

e after

epted by

If the competent authority does

not act on the notice of retirement, then and Jnly then,

does th{buter linit of time set by the intended date of

retirement become operative,

Orawing an analogy from

. W '
the law of contractf, Shri Padmearajaiah submitted that

an offer remains an offer only till it is accepted and

once it is accepted it ceases to be .an offer and cannot -

be withdrawn. In this case, the notice of vol%ntary

retirement given by the applicant was accepted
Recpondent 1 by his order deted 30.10.1987 and
applicant was aware of it when he wrote
13.11,1937 seeking to withdraw his earlier noti
th#ﬁfficial communication of acceptance of his
veluntary retirement was made only on 19,11,19
be because the applicant was not avai;able for
might have deliberately avoided receiving it es

‘rliar. So

long as the applicant himself knew that his not

by the

the

the letter dated

notice of
|
187 it could

service earlier or

‘ica of

voiuntary retirement had been accepted, effective communi-

cation had in fact been made to him. It was

clear from

the first sentence of the aoplicant's letter of withdrawal

dated 13.11.1987 that he was .already aware of t

of his earlier notice,

e

‘he acceptance

He was, therefore, precluded from
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withdrawing his earlier notice of voluntary retirement on
13,11,1987 and the Respondents had rightly rejected hié
request for withdrawale. The ReSpondenés had rejected~the
application for withdrawal on the ground that it Qould be

a goﬁd riddance if the applicant retired and that was
sufficient reason for doing so, Even if it were not
considered to be a relevant reason this Tribunal cannot
straighteway direct the Respondents to accept ths applicant's
request for withdrawal and to take him back to service.

The most that this Tribunal couid do was to direct the
Respondents to consider the applicant's reguest for with-'
drawal of his earlier notice of voluntary retirement afresh
and to come to a reasoned decision one way or the other
thereon. In short, Shri Padmarajaiah's contention was that
the applicant's application should be diémissed or the
respondents should be directed to consider the guestion

of the applicant's withdrawal of his earlier notice of
voluntary retirement afresh and pass an order.thereon with

valid reasons,

4, We have considered the rival contentions carefully.
The first point at issue is whethaer the applicént made
the requeét for withdrawal of his notice of voluntary
retirement within the time stipulzted in the proviso to
Rule 48A(4) of the CCS (Pension) Rules, 1972. On this
'point it would be useful to extract Rule 48R to the
extent it is relevant for the purpose of this appliﬁa-
tion,. THis is how the relsvant portion of the rule

reads s~
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"48-A, Retirement on completion of 20 years'
qualifying service

(1) At any time after a Government servant has
completed twenty years' gualifying service, he
may, by giving notice of not less than three
months in writing to the appointing authority,
retire from service,

(2/ The notice of voluntary retirement given
under sub=-rule (1) shall regquire acceptance by
the appointing authority:

Provided that where thz appointing authorlty
does not refuse tg grant the permission for
retirement before tha expiry of the per19d spe~
cified in the said notice, the retirement shall

become effective from the date of explry of

the said period. \
i

(3) Deleted
(34) (a)
\ (b) [ X X}

(4) A Government servant who has elected t
undar this rule and has given the necessar

0 rstirse
y notice
to thet effect toc the appointing authority, shall

be precluded from w1thdraw1ng his notice except

with the specific agproval of such au: horitys

Provided that the regusst for uithdrqwal
shall be made before the intended date of his

retiresment "

The proviso to Sub-rule (4) requires -that the rdquest for

withdrawal shall be made before ths intended dat
retirement. So far as we can see this is the o
of time prescribed for the purpose. Shri Padmar
would have us read into the proviso something mo

what the plain words state. If the intention wa

the request for withdrawal should be made before

e of

nly limit
ajéiah

re than

s that

the notice

of voluntary retirement is accepted the proviso itself

would have said so. The provisc would then haveiread

somewhat as follows: "“provided that the request‘fcr

PN
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withdrawal shall be made before the acceptance of the

notice given by the Governmen: servant or the intended

date of retirement whichever is earlier", In the absence

of a specific limitation of the kind suggested by Shri
Padmarajeiah we are unable to agree with him that the
notice of withdrawal given by the applicant in the present
ﬁase before the intended date of his retirement was beyond

the time limit prescribed in the provisa.

Se At this stage, it would be useful to rafer to the
judgmenf of the Supreme Court in Gopai Chander Mishta's
case-AIR 1978 SC 694. In that case a Judge of the Allahabad
High Court gave notice by letter déted 75,1977 that he
would resign from his office with effect from 1.80,1977.

He revoked this communication by a subsaquent letter

dated 15.7,1977. The question was whether he could thus
withdraw his earlier nctice of resignation, Under proviso
(a) to Article 217(1) of the Constitution, “a judge may,

by writing. under his hand addressed to the President,
resign his office." There is no need in his case for the
resignation to be accepted by the President. GCnce he sznds
in his resignation, ths resignétion takes effect from the
date mentionad in his letter. It was, therefore, contanded
before the Supreme Court that the Judge having communicated
to the President of India in accordance with Article 217(1)
proviso (a) his intention to resign with effect from
1.8.1677, the resignation was final and irrevocable and

he could not withdraw the same before the date of intended

resignation. The Supreme Court held that "resigning office

necessarily involves relinquishment of the offiece which

16—
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implied cessation or tcrmination of, or cutting a

ssundcr

from the office... "(See para 10 of the Judgment in Balram

Gupta's case parephrasing the judgment in Gopal (

Mishra's case).

of a legal, contractual or constituticnal bar, a

The Court also observed that ij

ihander
7 the absence

notice of

intention to resign from a post from e future specified data

can be withdrawn at any time before it became ef

fective ie.,

before it effects terminztion of the tenure of the office/

-post or emplcyment, “This generezl rule", as exp
their Lordships in Balram Gupta's case at pags 2

report, Mequally applies to Government servante

lained by
368 of the

and con-

stituticnal functionaries", Deriving from the same decision,

we find the follcwing observation in Balram Gupta's case

(AIR 1987 SC 2354) at page 2358: "On the princi§
law the offer to relinquishment could have been
the appellant before the date it became effectiv
(4) of Rule 48-A was nﬁt there”. from this it i
the principle laid down in Gobal Chander Mishra'
thet an intimation to resign or retire from a fu
be withdrawn before such date. To be more speci
drawzl can be made at any time before the re}ati
master and servant is severed ie., before
tarms

resignation actually would take effect in

mation. It is in this background that we should

les of general

withdrawn by
e if sub=rule
s clear that
s case was
ture date can
fic the with-
onship of

the retirement of

of the inti-

read £he

proviso to sub-rule 4 of Rule 4BA and if we do so, only one

conclusion is pessible, ie., that a notice of wvc

retirsment can be withdrawn at any time before {

luntary

he intended

date of retirement irrespective of whether the notice of

retirement Had been accepted or not by the compétent authority

in the meanwhilea.

e
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6. The facts in Balram Gupta's case are in all respects
pari materia with the facts of this case. There the
notice of voluntary retirement was sought to be withdrawn
before the retiresment was to take effect but after ths
notice of retirement had been accepted by the competent
authorify. Referring specifically to Rule 48A of CCS
(Pension) hules, the court observed that till the date

his retirement became effective the appellsnt therein
continued to be a Government emplcyee., There was no
unilateral terminastion of this relationship prior to that
dete. He was, therefore, at liberty and entitled indep-
endently without sub-rule 4 of Rule48A of the Pension rules,
as a Government servant, to withdraw his notice of voluntary
retiremenf. Applying the ruling in Balram Gupta's case

on
we must hold that the application/13.11,1987 was well

A 2
within the time limit prescribed therefor ie.,, thes date of

-his intended retirement, irrespective of whether his earlizr

notice had been acceoted or not in the meanwhile.

7. We now come tc the guestion as to whether the Respon-
dents rightly rejected the reguest of the applicant to
withdraw his notice of voluntaery retiremsnt. No doubt a
notice of voluntary retirement cannot be withdrawn except
with the speéific approval of the competent authority.

This does not mean that Government can reject a rejuest for
withdrawal arbitrarily. In Balram Gupta's case, the
Supreme Court referred toc the prohibition in: cub~-rule 4 of

Rule 48A against making a reguest for withdrawal without

~ - <
'x - Y
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spproval from the competent authority and obgerued that

if the power conferred on the government was
exercised, it would be a salutary rule.
observed further, that "approval, however, is

dixit of the approving authority,

properly.

Their Lordships

not ipse

The approving authority

who has a ststutory authority must act reason@bly and

rationally. The only reason put forward here

is that

the appellant had not indicated his reasons for withdrawa..

This, in our opinion, was sufficiently indi:ated that he

wae prevailed upon by his friends and the appellant had

a second look at the matter", Aoplying this

that in this case the applicant had explzined:’

test we find

that he had

sutmitted the notice of voluntary retirement #arlier under

compelling circumstances and had later decided not to

proceed on voluntary retirement,
observed in Balram Gupta's case "we should not
embargo on people's choice or freedom", It we

if the Respondentc had made arrangements to fi

"In the modern age", as

put an

s not as

11 up the 61

vacancy caused by the applicant's notice of r%tirement and Fal

that compelled them to reject his request for:
As we have wsarlier noticed)the Co;lector of G
merely observed that it would be a good riddan
applicant were allowed tc retira.

In our opin

t
not a proper reason to reject the applicant s

withdrawsl of his notice. Once again we quoﬂ
judgment in Balram Gupta's case: "the court ca

condemn circuitous ways 'to ease out' uncomfor

{
3

withdrawal,
entral Exciss
ce if the

ion this was
request for

e from the
nndt but

table employees,"
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We are, therefore, of the view that the Respondents have
acted arbitrarily in rejecting the applicant's request

for withdrawal of his notice of voluntary retirement.

/

8. We are unable to agree with the sugcestion of

Shri Padmarzjaiah that we should send the matter back to

the competent authority if we hold that the reasgn civen

by him for rejecting the raquest for withdrawal was not

propere. The fact is that the competent authority did

once consider the applicant's request for withdrawal.of

his notice and decided to reject it but in our view, there

was no justificstion for the rejection. There is no point

in sending the matter back to the same authority to
_consider the matter once again. If the authority sticks

to his earlier decision, tﬁe applicant will be obliged

to come back to this Tribunal. ue find no justification

for prolonging the zgony of the applicent and keeping the

possibility of further litigation alive,

9. In the view we have teken of the matter we set
aside the order dested 18,12,1987 of the Resnondents rejec—
ting the applicant's‘request for withdrawal of his notice
of voluntary retirement and direct the Respondents to give
tq?q?gg};cgqup poéting forthwith and in any case not
late;‘;han'l.&.lgse. The order dated 302.13,1987 accepting
the applicant's notice of voluntary retirement and

-
according him permission to retire with effect from 22.12.1587

will also stand cancelled in view of this ordere.
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10. In the resuit we pass the fcllowing ordersi-

(i)

(ii)

(iii)

The order dated 18.12.1987 passed by Respon-

dent 1 rejecting the applicant's request

for withdrawal of his notice for vbluntary
retirement is set aside. Order ofARespon-
dent 1 dated 30.10.1987 accepting |the notice
of voluntary retirement given by the applicant
and permitting him to retire from |service with

effect from 22.12.1987 alsoc stands cancelled.

Respondents will give the applicanﬁ a posting
as easrly as possible and not later than

1,7.1988,

The applicant shall be deemed to have been in
service continuously from 22.12,1887 onwards
with no breek of service and will be entitled
to 21l consequential financial bejpefits.
Arrears of pay and allowances from 22.12,19€7
should be paid to the applicant u%thin three

months from today.

11. The application is allowed. Parties to bear their

own costs.
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