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The Collector of Customs, Bangalore & 2 Ore 

The Deputy Collector of 
Central Excise (p & E) 
Central Revenue Building 
Queens Road 
Bangalore - 560 001 

The Assistant Collector ofCustoms(Preventive) 
Head Quarters Office 
Central Revenue Building 
Queens Road 
Bangalore - 560 001 

Shri fl.S. Padmarajaish 
Central Govt. Stng Counsel 
High Court Building 
Bangalore - 560 001 

pp1i6ant(s) 

Shri M.S. Narasiniha Plurthy 	V/s 

Shri N.S. Narasimha Murthy 
No. M-3 0  C.P.W.D. Quarters 

,- •Vijayanagar 
Bangalore - 560 040 

Dr M.S. Nagaraja 
Advocate 
35 (Above Hotel Swagath) 
1st Main, Gandhinagar 
Bangalore - 560 009 

3. The Collectot of Customs 
Central Revenue Building 
Queens Road 
Bangalore - 560 001 
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Subject .: SENDING COPIES OF ORDER PASSED BY THE_BENCH 

Please find enclosed herewith the copy of 

passed by this Tribunal in the above said applicat±on(s) on 	10-6-88 
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BEFORE THE CENTRAL AD1INISTRATIVE TRIBUNAL 
BANGA LORE BENCH, BANGA LORE 

DATED THIS THE TENTH DAY OF JUNE, 1988 

Present : Hon'ble Justice Shri K.S. Puttaswamy 	... 	Vice—Chairman 

Hon'ble Shri P. Srinivasan 	 11ember(A) 

APPLICATION NO.1088/87(F) 

Sri M.S. Narasjrnha V9urthy, 
No.11-3, C.P.W S D. Quarters, 
Vijayanagar, Bangalore-40. 	 Applicant 

(Dr. M.S.Nagareja .. Advocate) 

- V. 

The Collector of Customs, 
Central Revenue Building, 
Queens Road, Bangalore—l. 

The Deputy Collector of 
Central Excise ( P & E), 
Queens Road, Bangalore. 

The Assistant Collector 
of Custome (Preventive), 
Head Quarters Office, 
Central Revenue Building, 
Queens Road, Bangalore-1. 	 Respondents 

(Shri M.S. Padmarajaiah . Advocate) 

This application came up before this Tribunal for hearing 

on 6th June 1988, Hon'ble Shri P. Srinivasan, ['lember () made 

the following: 

OR D E R 

The applicant who joined service in the Central Excise 

and Customs Department as a Sub—Inspector on 4.7.1958 and 

was promoted as Inspector on 11.11.1971 sought voluntary 

retirement from service in a long letter dated 22/25.9.197 .  

addressed to-the Collector of Customs, bangalore e 	that 

etter, the applicant alleged that he had borrowed a sum of 
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through the-medium of a decoy purchaser. The ~Assistant 

Collector had later disowned responsibility for the 

same -and the applicant was unable to get back the money 

so used to repay the loan amount taken by him. The 

lender had threatened him with legal action and attach- 

ment. "I have taken the legal opinion in this respect", 

he wrote "and I have been suggested to opt for retirement 

now itself so that financier will not have a chance for 

attachment of pension for which the law doesn't permit. 

I was further suggested that I could clear the principal 

to my friend now itself instead of regular retirement. 

He, therefore, requested that he be'grentedretirement 

"as soon as possible so that I can return the borrowed amount 

from retirement benefits to save my face from shame 

which could crop up once the attachment is taken up." 

He also sought permission to sue the A ssitant Collector 

lilt 

and another person for breach of truet in misusing money 

handed over to them and for recovery of the said money 

from them. The Collector of Central Excise, Bangalore, 

who was the competent authority in this regard treated 

this as a notice of voluntary retirement under Rule 48Al) 

of the CCS (Pension) Rules, 1972. The acceptance of the 

said notice by the Collector was conveyed man order 

dated 30.10.1987 issued on his behalf by the Deputy Collector 

(Personnel and Establishment), Central Excise, BangalorEit 

The order narrated that "he (the applicant)is pó'mitted 

to retire from service under Rule 48A(l) of the CCS(Pensiop) 

Rules, 1972, with effect from the afternoon of 2.2.12.1987".. "/ IV 

It 
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According to the applicant, he received this order on 

19,11.1987, fleanwhjle the applicant addressed a letter 

dated 13.11,1987 to the Collector of Customs, Bangalore, 

requesting that his notice of voluntary retirement be 

treated as withdrawn, "I understand", he wrote, "that 

the Deputy Collector of Central Excise and Customs (P 

and E), Bangalore, under her letter No,C No.11/3/113/87 

A.l, dated 30,10.1987 has permitted me to retire from 

service under rule No.48—\(1) of CCS (Pension) Rules, 

1972, with effect from 22.12.1987, on the basis of my 

purported notice of retirement". He went on to say that 

his letter of 22/25.9,1987 had been written in a disturbed 

state of mind"in circumstance tantamount to duress because 

I had been badly let down by the Assistant Collector 

(Prev) Shri Harbinder Bansi", He no longer wanted to go 

on voluntary retirement and so he requested that his 

notice be treated as withdrawn. He also enclosed a petition 

asking for a thorough enquiry into the allegations made by 

him against the said Assistant Collector and requested 

that the sum of Rs.33,000 be reimbursed to him. After some 

delay, the Collector of Central Excise, Bangalore, rejected 

the applicant's request by letter dated 18.12.1987 in these 

words: "your request for withdrawal of notice dated 22.9.1987 

for voluntary retirement cannot be acceded to". In this 

application,the prayer of the applicant is that order dated 
VP 

%4(a 	A  30.10.1987 (Annexure A-5) accepting his notice of voluntary 

) 	retirement and permitting him to retire from 22.12.1987 be 

)/) struck down; and Respondents be directed to accept his reuëst 
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dated 13.11.1987 for withdrawal of his earlier noice of 

voluntary retirement. 

2. 	Or.M.S. Nagaraja, learned counsel appearing for the 

applicant submitted that in the first instance the notice 

dated 22/25.9.1987 given by the applicant was not in 

reality and essence a voluntary action but had been 
the 

given under/Stress of circumstances ie., by the situation 

caused by the betrayel of the trust placed by him in the 

Assistant Collector of Central Excise as a result of which 
a 

he was unable to repay/large sum of money which he had 

borrowed from a friend on the word of the said iAssistant 

Collector. The applicant had sent his letter wiithdrawing 
on 13.11.1987 

the notice of voluntary retirementLbefore the cceptance 

of the notice was communicated to him. While the order 

accepting his notice of voluntary retirement was passed 

on 33.10.1987 it was communicated to him officilly only 

on 19.11.1987, though he came to know of it uncfficial1y 

earlier when he addressed the letter d3ted 13.11.1987. 

In any case, his letter withdrawing the earlier notice of 

voluntary retirement was sent well before the date from 

which his retirement was to be effective, that is, well 

before 22.12.1987. The proviso to Rule 48A(4) requires 

that a request for withdrawal shall be made before the 

intended date of retirement under the said rule. No doubt 

cr 

! 

-- 	 authority. But when he seeks permission to wit'hdraw the 

notice and his request for withdrawal is made before the 

1-1 

a person who had given notice of voluntary retiement to 

tthe apoointing authority is precluded from with rawing 

this notice except with the specific approval of the 
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intended date of his retirement, the appointing authority 

cannot withhold approval to the request unreasonably. The 

authority cannot act arbitrarily and reject the request 

without proper reason. Iloreover, the applicant had explained 

why he was withdrawing his earlier notice. he had stated 

that he had given the notice under conditions of stress and 

so wanted to withdraw it. The appointing authority had 

rejected his requect for withdrawal without assigning any 

'\ k 
reason whatsoever. The applicant ud&teed that his 

request had been rejected only because the authority concerned 

thought that it would be a good riddance if he retired. But, 

that was no reason to reject his reque:t. Dr.Jagaraja relied 

on the decision of the Supreme Court in 8ALRPJI GUPTA V. UNJIUN 

OF INDIA - AIR 1987 SC 2354 as also the earlier decision of 

the Supreme Court in AIR 1978 SC 694 th'JION OF INDIM V. 

I 

GOPAL CHiNDER ISHRA. 

3. 	Shri M.S. Padmarajaiah, learned counsel for the 

IRespondents strongly resisted the contentions of Dr.Nagaraja. 

Drawing our attention to Rule 48A(4) of the CCS (Pension) 

Rules, 1972, Shri Padmarajaiah pointed out that ordinarily 

a notice of voluntary retirement cannot be withdrawn except 
-\ 

with the specific approval of &ie1iauthority. The proviso 

which requires that the request for withdrawal shall be 

made before the intended date of retirement should not be 

read in isolation. What was sought to be withdrawn was 

( 	
the notice of voluntary retirement. Once the notice was 

) 	
accepted it can no longer be said to be pending as a notice 
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to be withdrawn by the Government servant thereafter. 

Therefore, a notice of voluntary retirement canbe with— 

drawn only before it was accepted and not after 6 The 

intended date of retirement was no doubt the outer limit of time 

by which a request for withdrawal should be made, but 

that did not mean that the request could be mad after 

the notice of voluntary retirement had been accpted by 

the competent authority. If the competent authbrity does 

not act on the notice of retirement, then and only then, 

does th 'outer 1ioit of time set by the intended date of 

retirement become operative. 	Drawing an ana]ogy from 
fl\  

the law of contract, Shri Padrnarajaiah submitted that 

an offer remains an offer only till it is accepted and 

once it is accepted it ceases to be an offer and cannot 

be withdrawn.In th.s case, the notice of vluntary 

retirement given by the applicant was accepted by the 

feEpondent 1 by his order dated 30.10.1987 and the 

applicant was aware of it when he wrote the letter dated 

13.11.19a7 seeking to withdraw his earlier notice. 	If 

thofficial communication of acceptance of his notice of 

voluntary retirement was made only on 19.11.1987 it could 

be because the applicant was not available for servicE earlier or 

might have deliberately avoided receiving it earlier. So 

long as the applicant himself knew that his notice of 

voluntary retirement had been accepted, effective communi— 

<11  

\cation had in fact been made to him. It was1ear from 
OD 

)Jthe first sentence of the aaplicant's letter of withdrawal 

-JI
/4f 	dated 13.11.1987 that he was already aware of the acceptance 

of his earlier notice. He was, therefore, prc1uded from 
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withdrawing his earlier notice of voluntary retirement on 

13.11.1987 and the Respondents had rightly rejected his 

request for withdrawal. The Respondents had rejected the 

application for withdrawal on the ground that it would be 

a good riddance if the applicant retired and that was 

sufficient reason for doing so. 	Even if it were not 

considered to be a relevant reason this Tribunal cannot 

straightaway direct the Respondents to accept the applicant's 

request for withdrawal and to take him back to service. 

The most that this Tribunal could do was to direct the 

Respondents to consider the applicant's request for with—

drawal of his earlier notice of voluntary retirement afresh 

and to come to a reasoned decision one way or the other 

thereon. In short, Shri Padmarajaiah's contention was that 

the applicant's application should be dismissed or the 

respondents should be directed to consider the question 

of the applicant's withdrawal of his earlier notice of 

voluntary retirement afresh and pass an orderthereon with 

valid reasons. 

4. 	We have considered the rival contentions carefully. 

The first point at issue is wheth3r the applicant made 

the request for withdrawal of his notice of voluntary 

retirement within the time stipul ted in the proviso to 

Rule 48A(4) of the CCS (Pension) Rules, 1972. On this 

point it would be useful to extract Rule 48A to the 

Sz 
	

extent it is relevant for the purpose of this applica— 

' :d' 	 • l •  

tion. This is how the relevant portion of the rule 
/ 

f reads:— 



"43-A. Retirement on completion of 20 year' 
qualifying service 

(1) At any time after a Government servant has 
completed twenty years' qualifying service, he 
may, by giving notice of not less than three 
months in writing to the appointing authority, 
retire from service. 

(2) The notice of voluntary retirement given 
under sub-rule (1) shall require acceptance by 
the appointing authority: 

Provided that where the appointing authority 
does not refuse to grant the permission for 
retirement before tha expiry of the period spe-
cified in the said notice, the retirement shall 
become effective from the date of expiry of 
the said period. 

Deleted 

(3A) (a) 600 

(b) 

A Government servant who has elected to retire 
under this rule and has given the necessay notice 
to that effect to the appointing authority, shall 
be precluded from withdrawing his notice 6xcept 
with the specific approval of such authority: 

Provided that the request for withdrawal 
shall be made before the intended date of his 
retirsment." 

The proviso to Sub-rule (4) requires that the rquest for 

withdrawal shall be made before the intended date of 

retirement. So far as we can see this is the only limit 

of time prescribed for the purpose, Shri Padmaajaiah 

ould have us read into the proviso something mre than 

the plain words state. If the intention ws that 

jKg- equest for withdrawal should be made before the notice 

dfvcluntary retirement is accepted the proviso itself 1 P- 

have said so. The proviso would the n have read 

somewhat as follows: "provided that the reques1 for 



withdrawal shall be made before the acceptance of the 

notice given by the Government servant or the intended 

date of retirement whichever is earlier". In the absence 

of a specific limitation of the kind suggested by Shri 

Padmarajaiah we are unable to agree with him that the 

notice of withdrawal given by the applicant in the present 

case before the intended date of his retirement was beyond 

the time limit prescribed in the proviso. 

5. 	At this stage, it would be useful to refer to the 

judgment of the Supreme Court in Gopal Chander iishta's 

case MIF 1978 SC 694. In that case a Judge of the Allahabad 

High Court oava notice by letter dated 7..197 that he 

would resign from his office with effect from 1.8.1977. 

He revoked this communication by a subsaquent letter 

dated 15.7.1977. The question was whether he could thus 

withdraw his earlier notice of resignation. Under proviso 

(a) to Article 217(1) of' the Constitution, "a judge may, 

by writing undrr his hand addressed to the President, 

resign his office" There is no need in his case for the 

resignation to be accepted by the President. Once he sends 

in his resignation, the resignation takes effect from the 

date mentioned in his letter. It was, therefore, contended 

before the Surerne Court that the Judge having communicated 

to the President of India in accordance with Artic"Ie 217(1) 

proviso (a) 	his intention to resign with effect from 

4•• 	 1.8.1977 9  the resignation was final and irrevocable and 

J he could not withdraw the same before the date of intended 

resignation. The Supreme Court held that "resigning office 

necessarily involves relinquishment of the office which 
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implied cessation or termination of, or cutting a sundcr 

from the office... "(See pare 10 of the Judgment in Balram 

Gupta's case paraphrasing the judgment in Gopal C ander 

rnishra's case). 	The Court also observed that in the absence 

of a leoal, contractual or constituticnal bar, a hotice of 

intention to resign from a post from a future speified date 

can be withdrawn at any time before it became effiect_i_ve ie., 

before it effects termination of the tenure of the office/ 

post or empicyment. "This general rule", as explained by 

their Lcrdships in Balram Gupta's case at page 2358 of the 

report, "equally applies to Government servants and con-

stitutional functionaries". Deriving from the s me decision, 

we find the follcwing observation in Balram Gupt'S case 

(AIR 1987 SC 2354) at page 2358: "Un the principles of general 

law the offEr to relinquishment could have been withdrawn by 

the appellant before the date it became effective if sub-rule 

(4) of Rule 48-A was not there". From this it i clear that 

the principle laid down in Gopal Chander iishra's case was 

that an intimation to resign or retire from a future date can 

be withdrawn before such date. To be more specilfic the with-

drawal can be made at any time before the re1ti1onship of 

master and servant is severed ie., before the rtirement or 

resignation actually would take effect in terms of the iriti-

mation. It is in this background that we shoull read the 

proviso to sub-rule 4 of Rule 48A and if we do io, only one 

nclusion is possible, ie., that a notice of vluntary' 

UJ  

irament can be withdrawn at any time before the intended 

) 	a of retirement irrespective of whether the notice of 

retirement ad been accepted or 'not by the competent authority 

in the meanwhile. 



The facts in Bairarn Gupta's case are in all respects 

pari rnaterja with the facts of this case. There the 

notice of voluntary retirement was sought to be withdrawn 

before the retirement was to take effect but after the 

notice of retirement had been accepted by the competent 

authority. Referring specifically to Rule 48A of CCS 

(Pension) F.ules, the court observed that till the date 

his retirement became effective the appellant therein 

continued to be a Government employee. There was no 

unilateral termination of this relationship prior to that 

date. He was, therefore, at liberty and entitled indep-

endently without sub-rule 4 of Rule48A of the Pension rules, 

as a Government servant, to withdraw his notice of voluntary 

retirement. Applying the ruling in Balram Gupta's case 
on 

we must hold that the application/13.11.1987 was well 

within the time limit prescribed therefor ie., the date of 

-his intended retirement, irrespective of whether his earlier 

notice had been acceoted or not in the meanwhile. 

We now come to the question as to whether the Respon-

dents rightly rejected the request of the applicant to 

withdraw his notice of voluntary retirement. No doubt a 

notice of voluntary retirement cannot be withdrawn except 

with the specific approval of the competent authority. 

This does not mean that Government can reject a re.uestfr 

withdrawal arbitrarily. In Balrem Gupta's case, the 

Supreme Court referred to the prohibition in sub-rule 4 of 

Rule 48A against making a request for withdrawalwithout 
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approval from the competent authority and observed that 

if the power conferred on the government was çroper1y. 

exercised, it would be a salutary rule. 	Their Lordships 

observed further, that "approval, however, is not jose 

dixit of the approving authority. 	The approving authority 

who has a statutory authority must act reasonably and 

rntionally. 	The only reason put forward here is that 

the appellant had not indicated his reasons fr uithdrawa. 

This, in our opinion, was sufficiently indi:ated that he 

was prevailed upon by his friends and the appellant had 

a second look at the matter". 	op1ying this test we find 

that in this case the applicant had explained that he had 

submitted the notice of voluntary retirement 	arlier under 

compellino circumstances and had later decided not to 

proceed on voluntary retirement. 	"In the rnodrn age", as 

observed in Bairam Gupta's case "we should not put an 

embargo on 	eople's choice or freedom". 	It was not as 

if the Respondents had made arrangements to fill up the 

vacancy caused by the applicant's notice of rtirement and t 

that compelled them to reject his request for withdrawal. 

As we have 	earlier noticed the Collector of Central Excise 

merely observed that it would be a good riddarce if the 

applicant were allowed to ratire. 	In our opinion this was 

not a proper reason toraject the applicant's request for 

withdrawal of his notice. 	Once again 	wequot1 e from the 

judnent in Bairam Gupta's case: "the court cannot but 

'{ \ ondernn circuitous ways 	'to ease out' uncomfortable employees." 
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We are, therefore, of the view that the Respondents have 

acted arbitrarily in rejecting the applicant's request 

for withdrawal of his notice of voluntary retirement. 

We are unable to agree with the suggestion of 

Shri Padmarajaiah that we should send the matter back to 

the competent authority if we hold that the reason oiven 

by him for rejecting the rEquest for withdrawal was not 

proper. 	The fact is that the competent authority did 

once consider the applicant's request for withdrawal of 

his notice and decided to reject it but in our view, there 

was no justification for the rejection. There is no point 

in sending the matter back to the same authority to 

consider the matter once again. If the authority sticks 

to his earlier decision, the applicant will be obliged 

to come back to this Tribunal. We find no justifiotior 

for prolonoing the agony of the applicant and keeping'the' 

possibility of further litigation alive. 

In the view we have taken of the matter we set 

aside the order dated 18.12.1987 of the Respondents rejec- 

ting the applicant's request for withdrawal of his notice 

of voluntary retirement and direct the Respondents to give 

the applicant a posting forthwith and in any case not 

later than 1.7.1988. The order dated 33.13.1967 accepting 

the applicant's notice of voluntary retirement and 

according I'im permission to retire with effect from 22.12.1987 

All also ttand cancelled in view of this order. 
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10. 	In the result we pass the following orders;- 

The order dated 18.12.1987 passed by Respon-

dent 1 rejecting the applicant's request 

for withdrawal of his notice for voluntary 

retirement is set aside. Order of F(espon-

dent 1 dated 30.10.1987 accepting the notice 

of voluntary retirement given by the applicant 

and permitting him to retire from service with 

effect from 22.12.1967 also stands cancelled. 

Respondents will give the applicant a posting 

as early as possible and not later than 

1.7.1988. 

The applicant shall be deemed to have been in 

service continuously from 22.12.1987 onwards 

with no break of service and will be entitled 

to all consequential financial benefits. 

Arrears of pay and allowances from 22.12.1987 

should be paid to the applicant within three 

months from today. 

* ( 
) 11. The applic&tion is allowed. Parties to bear their 

own costs  

- 
VICE cHIP$\kc\ 	IIEI9BER (A)  

TRUE CON 
bs v 

- I.ENT 	0 i ISTRATIVE Tfi3UUL 
	- 

$1MT0NAL BENCH 
$MALOM 



CENTRAL ADMINISTRATI\JE.TRIBUNAL 
BANGALORE BENCH 

.••• 

- 	 Commercial complex(BDA), 
II Floor, Indiranager, 
Bangalore— 560 038. 

.• 	.. 	
Dated: 

To.  
	13 JUN1988 

1. Shri.SanjeevMalhOtra, 	S 	5 M/sMll India Reporter, 
All India Services Law Journal, 	Congressnagar, 
Hakikt Nagarr  flal Robd o 	 Nagpur. 
New Delhi— 110009. 

2.. AdministratiVe 1±ibunal Reporter, 
Post. Box No.1518, 	S 

Delhi— 110 006. 	 • 	.• 

The Editor, 	•. 	 S 	 . 	 . 

Administrative Tribunal Cases, 	. 
C/o,Eastern. BOOk Co., 
341, Lal Bagh, 	 S  
Lucknow— 226 001 

• The Editor, 	. . 	 . 
Administrative Tribunal Law Times, 
5335, Jawahar .Naar, 	 . 
(Kolhapqr Road), 
Delhi— 110 007. 

lam directed to forward herewith a copy of the Under 

mentioned order passed by a Bench of this Tribunal comprising of 

Hon'ble Mr. 	c\cc ic c.. 	A)CV5L Vice—Chairman! 

.ee-r-(-) and -Icn'ble fir. 	 __ Member(A)  

with a requestfor publication of the order in theJournalS. 

Order dated 	 - pissed in A.NoS.tb1 7L) 

j
UT 

faithfully, 

v REGISTRMR(J). 

the 



IN 

, . 1  

—2— 

Copy with enc3osure forwarded for information to: 

1. The Registrar, Central Administrative Tribunal,PrinCipal Bench, 
Faridkot House, Copernicus Marg, New Beihi— 110 001. 

:2. The Registrar, Central Administrative Tribunal, Tamil Nadu Text 
Book Society Building, D 0 P.I0Compunds, 'Niungambakkam, 1adras— 600 006. 

3. The Registrar, Central Administrative Tribunal, C.G,0.Complez, 
234/4 9  AJC Bose Road)  Niam Palace, Calcutta— 700 020. 

The Registrar, Central Administrative Tribunal, •CGO Compler(CBD), 
1st Floo:, Near Kar.on Shawan, New Bombay— 400 614. 

The Registrar, Central Administrative Tribunal, 23—A, Post Bag No. 
013, Thorçi Hill Road 9  Allhabad— 211 001, 

The Registrar, Central Administrative Tribunal, S.C.0.102/1039  
Sector 34—A, hcndigarh0  

The Registrar. Central Administrative Tribunal, Rajgarh EToad, 
Of? Rhilong Road 9  Guwahati— 781 005, 

The Registrar, Central Administrative Tribunal, Kandamkulathil Towers, 
5th & 6th Floor, Opp.Maharaja College, F1.G.Road, Eraku1a4yCochi.n-682001. 

9, The Registrar 2  Lentral. Administrative Tribunal, CARAVS Cthnplex, 
15 Civil Lines, 3abalpur(11P) 

10. The Registrar, Central Administrative Tribunal, 88—A B.11.Enterprises, 
Shri Krishna Nagar, Patna-1, 

Ii. The Registrar, Central Administrative Tribunal, C/o.Rajasthan High Court, 
Jodhpur(Rajathan)o 	• 

12. The Regitar, Central Administrative Tribunal, New insurance Building 
Complex, 5th Floor, Tilak Road, Hyderabad. 

13.. The Registrar, Central Administrative TribtI, Navrangpura, Near 
Sardar Patel Colony,Usmanapura, Ahmedabad. 

14. The.Registrar, Central Administrative Tribunal, flolamundai, Cuttak-
753001G 

Cpy with enclosure also to: 

Court Officer(Court I) 

Court Officer(Court II) 

3iw (B.V.VENKATA REODY) 
DEPUTY REGISThAR(J). 



BEFORE THE CENTRAL ADNINISTRATIVE TRIBUNAL 
BANGA LORE BENCH, BANGA LORE 

DATED THIS THE TENTH DAY OF JUNE, 1988 

Present * Hon'ble Justice Shri K.S. Puttaswamy 

Hon'ble Shri P. Srjnivasan 

APPLICATION NO.1088/87(F) 

Sri M.S. Narasimha flurthy, 
No.11-3, C.P.W.D. Quarters, 
Vijayanagar, Bangalore-40. 

(Dr. M.S.Nagaraja .. Advocate) 

  

S.. 

Vice—Chairman 

llember(A) 

Applicant 

V. 

The Collector of Customs, 
Central Revenue Building, 
Queens Road, Banga].ore-1. 

The Deputy Collector of 
Central Excise ( P & E), 
.Jueens Road, Bangalore. 

The Assistant Collector 
of Custome (Preventive), 
Head Quarters Office, 
Central Revenue Building, 
Queens Road, Bangalore—l. Respondents 

(Shri M.S. Padrnarajaiah . Avocete) 

This application came up before this Tribunal for hearing 

on 6th June 1988. Hon'ble Shri P. Srinivasan, ilember (A) made 

the following: 

ORDER 

The applicant who joined service in the Central Excise 

and Customs Department as a Sub—Inspector on 4.7.1958 and 

was promoted as Inspector on 11.11.1971 sought voluntary 

retirement from service in a long letter dated 22/25.9.1987 

addressed to the Collector of Customs, Eiangalore. In that 

letter, the applicant alleged that he had borrowed a sum of 

Rs.83,000 from a friend of his at the instance of his Assistant 

Collector of Custometo be used to trap a gold smug9ler 



-2— 

through themedium of a decoy purchaser. The Assistant 

Collector had later disowned responsibility fcr the 

same and the applicant was unable to get back the money 

so used to repay the loan amount taken by him. The 

lender had threatened him with legal action and attach- 

ment. "I have taken the legal opinion in thi respect", 

he wrote "and I have been suggested to opt for retirement 

now itself so that financier will not have achance for 

attachment of pension for which the law doesn't permit. 

I was further suggested that I could clear the ! principal 

to my friend now itself instead of regular retirement". 

He, therefore, requested that he be'grented retirement 

"as soon as possible so that I can return the borrowed amount 

from retirement benefits to save my face from shame 

which could crop up once the attachment is taken up." 

He also sought permission to sue the A ssitant Collector 

and another person for breach of trust in misusing Joney 

handed over to them and for recovery of the said money 

from them. The Collector of Central Excise, Bangalore, 

who was the competent authority in this rega'd treated 

this as •a notice of voluntary retirement under Rule 48l) 

of the CCS (Pension) Rules, 1972. The acceptance of the 

said notice by the Collector was conveyed in an order 

dated 30.10.1987 issued on his behalf by the Deputy Collector 

(Personnel and Establishment), Central Exci, Bangalore. 

The order narrated that "he (the applicant) is permitted 

to retire from service under Rule 46A(l) of' the CCS (Pension) 

Rules, 1972, with effect from the afternoon of 22.12.1987" 
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Accodjng to the applicant, he received this order on 

19.11.1987. Meanwhile the applicant addressed a letter 

dated 13.11,1987 to the Collector of Customs, Bangalore, 

requesting that his notice of voluntary retirement be 

treated as withdrawn. "I understand", he wrote, "that 

the Deputy Collector of Central Excise and Customs (P 

and E), Bangalore, under her letter No.0 No.11/3/113/87 

A.l dated 33,13,1987 has permitted me to retire from 

service under rule No./48—.4(l) of CCS (Pension) Rules, 

1972, with effect from 22,12,1987, on the basis of my 

purported notice of retirement". He went on to say that 

his letter of 22/25.9,1987 had been written in a disturbed 

state of mind"in circumstance tantamount to duress because 

I had been badly let down by the Assistant Collector 

(Prev) Shri Harbjnder Bansj", He no longer wanted to go 

on voluntary retirement and so he requested that his 

notice be treated as withdrawn. He also enclosed a petition 

asking for a thorough enquiry into the allegations made by 

him against the said Assistant Collector and requested 

that the sum of FLc.83,J00 be reimbursed to him. After some 

delay, the Collector of Central Excise, Bangalore, rejected 

the applicant's request by letter dated 19.12,1987 in these 

words: "your request for withdrawal of notice dated 22.9.1987 

for voluntary retirement cannot be acceded tott, in this 

application,the prayer of the applicant is that order dated 

30.10.1987 (Annexure A-5) accepting his notice of voluntary 

retirement and permitting him to retire from 22.12,1987 be 

struck down; and Respondents be directed to accept his reuest 
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dated 13.11.1987 for withdrawal of his earlier notice of' 

voluntary retirement. 

2. 	Dr.M.S. Nagaraja, learned counsel appearing for the 

applicant submitted that in the first instance te notice 

dated 22/25.9.1987 given by the applicant was not in 

reality and essence a voluntary action but had been 
the 

given under/Stress of circumstances ie., by the situation 

caused by the betrayel of the trust placed by him in the 

Assistant Collector of Central Excise as a result of which 
a 

he was unabl3 to repay/large sum of money which he had 

borrowed from a friend on the word of the said Assistant 

Collector. The applicant had sent his letter withdrawing 
on 13.11.1987 

the notice of voluntary retirement/before the acceptance 

of the notice was communicated to him. While the order 

accepting his notice of voluntary retirement was passed 

on 30.10.1987 it was communicated to him officia11y only 

on 19.11.1987, though he came to know of it unofficially 

earlier when he addressed the letter dated 13.11.1987. 

In any case, his letter withdrawing the earlier notice of 

voluntary retirement was sent well before the date from 

which his retirement was to be effective, that is, well 

before 22.12.1987. The proviso to Rule 48A(4) requires 

that a request for withdrawal shall be made before the 

intended date of retirement under the said ru1e. No doubt 

a person who had given notice of voluntary retirement to 

the appointing authority is precluded from withdrawing 

his notice except with the specific approval of the 

authority. But when he seeks permission to withdraw the 

notice and his request for withdrawal is made before the 
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intended date of his retirement, the appointing authority 

cannot withhold approval to the request unreasonably. The 

authority cannot act arbitrarily and reject the request 

without proper reason. Iloreover, the applicant had explained 

why he was withdrawing his earlier notice. He had stated 

that he had given the notice under conditions of stress and 

so wanted to withdraw it. The appointing authority had 

rejected his reue:t for withdrawal without assigning any 
\ kA t- 

reason whatsoever. The applicant uw--e4 that his 

request had been rejected only because the authority concerned 

thought that it would be a good riddance if he retired. But, 

that was no reason to reject his reque:-t. Dr.Nagaraja relied 

on the decision of the Supreme Court in BALRAi"i GUPTA V. UNILN 

OF INDIA - AIR 1987 SC 2354 as also the e3rlier decision of 

the Supreme Court in AlP 1978 SC 694 UNION OF INDiA V. 

GOPAL CHIjNDR 1ISHFA. 

3. 	Shri M.S. Padrnarajaiah, learned counsel for the 

Respondents strongly resisted the contentions of Dr.Nagaraja. 

Drawing our attention to Rule 48P1(4) of the CCS (Pension) 

Rules, 1972, Shri Padm.arajaiah pointed out that ordinarily 

a notice of voluntary retirement cannot be withdrawn except 

with the specific approval of *e+,uthority. The proviso 

which requires that the request for withdrawal shall be 

made before the intended date of retirement should not be 

read in isolation. What was sought to be withdrawn was 

the notice of voluntary retirement. tJnce the notice was 

accepted it can no longer be said to be pending as a notice 



to be withdrawn by the Guvernment servant therdafter. 

Therefore, a notice of voluntary retirement can be with- 

drawn only before it was accepted and not after. The 

intended date of retirement was no doubt the outer limit of time 

by which a request for withdrawal should be made, but 

that did not mean that the request could be made after 

the notice of voluntary retirement had been accepted by 

the competent authority. If the competent authority does 

not act on the notice of retirement, then and cn1y then, 

does thouter lim'it of time set by the intended date of 

retirement become operative. 	Drawing an analogy from 

the law of contrect, Shri Padmarajaiah submitted that 

an offer remains an offer only till it is accepted and 

once it is accepted it ceases to be .an offer and cannot 

be withdrawn. In th;s case, the notice of voluntary 

retirement given by the applicant was accepted by the 

ReEpondent 1 by his order dated 30.10.1987 and the 

applicant was aware of it when he wrote the ltter dated 

13.11.1937 seeking to withdraw his earlier notice. 	If 

thoffjcial communication of acceptance of his notice of 

voluntary retirement was made only on 19.11.1987 it could 

be because the applicant was not available for service earlier or 

might have deliberately avoided receiving it ear1ier. So 

long as the applicant himself knew that his notice of 

voluntary retirement had been accepted, effective comrnuni— 

cation had in fact been made to him. It was clear from 

the first sentence of the aoplicants letter of withdrawal 

dated 13.11.1987 that he was already aware of t1he acceptance 

of his earlier notice. He was, therefore, pre1cluded from 
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withdrawing his earlier notice of voluntary retirement on 

13.11.1987 and the Respondents had rightly rejected his 

request for withdrawal. The Respondents had rejected the 

application for withdrawal on the ground that it would be 

a good riddance if the applicant retired and that was 

sufficient reason for doing so. 	Even if it were not 

considered to be a relevant reason this Tribunal cannot 

straightmway direct the Respondents to accept the applicant's 

request for withdrawal and to take him back to service. 

The most that this Tribunal could do was to direct the 

Respondents to consider the applicant's request for with-

drawal of his earlier notice of voluntary retirement afresh 

and to come to a reasoned decision one way or the other 

thereon. In short, Shri Padmarajaiah'S contention was that 

the applicant's application should be dismissed or the 

respondents shouU be directed to consider the question 

of the applicant's withdrawal of his earlier notice of 

voluntary retirement afresh and pass an orderthereon with 

valid reasons. 

4. 	We have considered the rival contentions carefully. 

The first point at issue is wheth3r the applicant made 

the request for withdrawal of his notice of voluntary 

retirement within the time stipuk' ted in the proviso to 

Rule 48A(4) of the CCS (Pension) Rules, 1972. On this 

point it would be useful to extract Rule 48i to the 

extent it is relevant for the purpose of this applica-

tion. This is how the relevant portion of the rule 

reads - 
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"48-A. Retirement on completion of 20 year" 
qualifying service 

(1) At any time after a Government servan it has 
completed twenty years' qualifying service, he 
may, by giving notice of not less than three 
months in writing to the appointing authrity, 
retire from service. 

(2) The notice of voluntary retirement given 
under sub-rule (1) shall require acceptance by 
the aopointinc authority: 

Provided that where the appointing at.ithority 
does not refuse to grant the permission ror 
retirement before the expiry of the period spe-
cified in the said notice, the retirement shall 
become effective from the date of expiry of 
the said period. 	 I  

Deleted 

(3A) (a) •.. 

(b) 

A Government servant who has elected to retire 
under this rule and has given the necessay notice 
to that effect to the appointing authorit', shall 
be pr9cluded from withdrawing his notice xcept 
with the specific approval of such authority: 

Provided that the request for withdrawal 
shall be made before the intended date of his 
reti r8ment." 

The proviso to Sub-rule (4) requires that the rquest for 

withdrawal shall be made before the intended date of 

retirement. So far as we can see this is the only limit 

of time prescribed for the purpose. Shri Padmar18 jaiah 

would have us read into the proviso something moe than 

what the plain words state. If the intention was that 

the request for withdrawal should be made before the notice 

of voluntary retirement is accepted the proviso itself 

would have said so. The proviso would then havej read 

somewhat as follows: "provided that the request for 
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withdrawal shall be made before the acceptance of the 

notice given by the Government servant or the intended 

date of retirement whichever is earlier8'. In the absence 

of a specific limitation of the kind suggested by Shri 

Pacimarajaiah we are unable to agree with him that the 

notice of withdrawal given by the applicant in the present 

case before the intended date of his retirement was beyond 

the time limit prescribed in the proviso. 

5. 	At this stage, it would be useful to refer to the 

judgment of the Supreme Court in Gopal Chander fiishta's 

case AIR 1978 SC 594. In that case a Judge of the Allahabad 

High Court gave notice by letter dated 7.5.197 that he 

would resign from his office with effect from 1.8.1977. 

He revoked this communication by a subsequent letter 

dated 15.7.1977. The question was whether he could thus 

withdraw his earlier notice of resignation. Under proviso 

(a) to Article 217(1) of the Constitution, lia  judge may, 

by writing, under his hand addressed to the President, 

resign his office." There is no need in his case for the 

resignation to be accepted by the President. Once he sends 

in his resignation, the resignation takes effect from the 

date mentioned in his letter. It was, therefore, contended 

before the Supreme Court that the Judge having communicated 

to the President of India in accordance with Article 217(1) 

proviso (a) 	his intention to resign with effect from 

1.8.1977 9  the resignation was final and irrevocable and 

he could not withdraw the same before the date of intended 

resignation. The Supreme Court held that "resigning office 

necessarily involves relinquishment of the office which 
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implied cessation or termination of, or cutting 9ssunder 

from the office... "(See pare 10 of the Judgment in Bairam 

Gupta ts case paraphrasing the judgment in Gopal Chander 

Mishra's care). 	The Court also observed that in the absence 

of a legal, contractual or constitutional bar, a notice of 

intention to resign from a post from a future spcified date 

can be withdrawn at any time before it became ef'ective ie., 

before it effects termination of the tenure of the office/ 

post or emolcyment. "This general rule", as expkained by 

their Lordships in Balram Gupta's case at page 2358 of the 

report, "equally applies to Government servantr and con-

stitutional functionaries". Deriving from the sme decision, 

we find the follcwino observation in Balrarn Gupt's case 

(AIR 1987 SC 2354) at page 2358: "On the principles of general 

law the offer to relinquishment could have been withdrawn by 

the appellant before the date it became effective if sub-rule 

(4) of Rule 48-A was not there". From this it is clear that 

the principle laid down in Gopal Chander r1ishra's case was 

that an intimation to resign or retire from a fJture date can 

be withdrawn before such date. To be more specific the with-

drawal can be made at any time before the relbtionship of 

master and servant is severed ie., before the retirement or 

resignation actually would take effect in terms of the inti-

mation. It is in this background that we shou1c read the 

proviso to sub-rule 4 of Rule 48A and if we do so, only one 

conclusion is possible, ie., that a notice of voluntary 

retirement can be withdrawn at any time before the intended 

date of retirement irrespective of whether the rotice of 

retirement I-Tad been accepted or not by the competent authority 

in the meanwhile. 



The facts in Balram Gupta's case are in all respects 

pari materia with the facts of this case. There the 

notice of voluntary retirement was sought to be withdrawn 

before the retirement was to take effect but after the 

notice of retirement had been accepted by the competent 

authority. Referring specifically to Rule 48A of CCS 

(Pension) Fules, the court observed that till the date 

his retirement became effective the appellGnt therein 

continued to be a Government employee. There was no 

unilateral termination of this relationship prior to that 

date. He was, therefore, at liberty and entitled indep-

endently without sub-rule 4 of Rule48A of the Pension rules, 

as a Government servant, to withdraw his notice of voluntary 

retirement. Applyino the ruling in Bairam Gupta's case 
on 

we must hold that the application/13.11.1987 was well 

within the time limit prescribed therefor ie., the date of 

-his intended retirement, irrespective of whether his earliEr 

notice had been acceoted or not in the meanwhile. 

We now come to the question as to whether the Respon-

dents rightly rejected the request of the applicant to 

withdraw his notice of voluntary retirement. No doubt a 

notice of voluntary retirement cannot be withdrawn except 

with the specific approval of the competent authority. 

This does not mean that Government can reject a re 4uest for 

withdrawal arbitrarily. In Bairam Gupta's case, the 

Supreme Court referred to the prohibition in cub-rule 4 of 

Rule 48A against making a request for withdrawal without 
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approval from the co:petent authority and oberued that 

if the power conferred on the government was properly. 

exercised, it would be a salutary rule. Their Lordships 

observed further, that "approval, however, is not jose 

dixit of the approvino authority. 	The approvino authority 

who has a statutory authority must act reasonably and 

rationally. The only reason put forward here is that 

the appellant had not indicated his reasons for withdrawa. 

This, in our opinion, was sufficiently indi:ated that he 

was prevailed upon by his friends and the appellant had 

a second look at the matter"1  Aoplying this test we find 

that in this case the applicant had expleinedithat he had 

submitted the notice of voluntary retirement 6arlier under 

compe1lino circumstances and had later decided not to 

proceed on voluntary retirement. "In the modern age", as 

observed in Balram Gupta's case "we should not put an 

embargo on eople's choice or freedom". It was not as 

if the Respondents had made arrangements to fll up the 

vacancy caused by the applicant's notice of retirement and 

that compelled them to reject his request forwithdrawal. 

As we have earlier noticedthe Collector of jentral Ex0js8 

merely observed that it would be a good riddarce if the 

applicant were allowed to retire. In our opinion this was 

not a proper reason to reject the applicant 's request for 

withdrawal of his notice. Once again we quote from the 

judgment in Salram Gupta's case: "the court cnnot but 

condemn circuitous ways 'to ease out' uncornfortab].e employees." 
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We are, therefore, of the view that the Respondents have 

acted arbitrarily in rejecting the applicant's request 

for withdrawal of his notice of voluntary retirement. 

B. 	We are unable to agree with the sugoestion of 

Shri Padmarejaiah that we should send the matter back to 

the competent authority if we hold that the reason oiven 

by him for rejecting the rques.t for withdrawal was not 

proper. 	The fact is that the competent authority did 

once consider the applicant's request for withdrawal of 

his notice and decided to reject it but in our view, there 

was no justification for the rejection. There is no point 

in sending the matter back to the same authority to 

consider the matter once again. If the authority sticks 

to his earlier decision, the applicant will be obliged 

to come back to this Tribunal. We find no justification 

for prolonoing the agony of the applicant and keeping the 

possibility of further litigation alive. 

9. 	In the view we have taken of the matter we set 

aside the order dated 18.12.1987 of the Respondents rejec— 

ting the applicant's request for withdrawal of his notice 

of voluntary retirement and direct the Respondents to give 

the applicant .a posting forthwith and in any case not 

later than 1.7.1988. The order dated 30.10,1987 accepting 

the applicant's notice of voluntary retirement and 

according him permission to retire with effect from 22.12.1987 

will also stand cancelled in view of this order. 
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10. 
	In the result we pass the following orders:- 

The order dated 18.12.1987 passed by Respon-

dent 1 rejecting the applicant'S request 

for withdrawal of his notice for v1untary 

retirement is set aside. Order of Respon-

dent 1 dated 30.10.1987 accepting the notice 

of voluntary retirement given by the applicant 

and permitting him to retire from service with 

effect from 22.12.1987 also stands cancelled. 

Respondents will give the applicant1  a posting 

as early as possible and not latei than 

1.7.1988. 

The applicant shall be deemed to have been in 

service continuously from 22.12.1987 onwards 

with no break of service and will. be  entitled 

to all consequential financial benefits. 

Arrears of pay and allowances from 22.12.1987 

should be paid to the applicant within three 

months from today. 

	

11. 	The application is allowed. 	Parties tb bear their 

own costs 0  

VICE CHIFI\C\C S 	IV1Ef93ER (A) ZM YtN 
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