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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH  BANGALORE
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Present ¢ Hon'ble P, Srinivasan ess member (A)

APPLICATION NO,917/87 (F)

S.M, Pattanaik

(Indian Administrative Service)

Karnataka Cadre,

Presently Managing Director,

Karnataka Silk Industries Corporation,

Public Utility Building,

M.G. Road, Bangalore-l, Applicant

(Shri B.R, Hegde ... Advocate)
Ve

The State of Karnataka,
through the Chief Secretary,
Vidhana Soudha,

Bangalore.

Chief Secretary to Government
of Karnataka,
Vidhana Soudha,

Bangalore. Respondents

(Shri S.V. Narasimhan . Advocate)

This application came up for hearing on 31.5.1988 before
this Tribunal, Hon'ble Shri P, Srinivésan, Member (R), made the

following:

0O RDER

Adverse  remarks in the confidential record of a Government

1 A
: / itself., On the other hand, the maintenance of a high standard "

be promoted to the higher echeleons for, apart from the

increasingly important roles they have to play in the’ functioning

[ S
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of the Government, they also serve as an example |for their

Juniors to follow. Primarily it is the function of the
|

officials in Government to judge the compstence o? offiéers
working under them because they are in constant aTd intimate

touch with them in their day-to-day work, This Tgibunal
|

cannot presume to assess ths qualities of a Goverﬁment servant,

|
for, apart from the uncettling effect such interfeFence may

have on the day-to-day running of the administratiLn, it is
|

.o . . l
not qualified to do so. This Tribunal, would, therefore,
’ |
be slow in entertaining applications challenging a#verse

remarks in confidential reports. Broadly speakingq interference

in such matters would be justified where there is 4 legal
|

s e s . . |
infirmity in the manner of recording the remarks or where

|
the remarks are patently perverse, not being based on any

relevant material with the reporting or reviewing officers
. I

to support them or where a clear case of animus or ﬁalafides
I
is established against the person who made the remarks. The

Supreme Court, in R.L. BUTAIL V. UNION OF INDIA, 1970 SLR 926,
ruled that in recording remarks based on a general assessment
of work performed by a Government servant, the repor?ing

|
authority need not refer to specific incidents upon ﬁhich

the assessment is based, "except in cases where as a result

f any specific incidents a censure or a warning is issued

and when such warning is by an order to be kept in thF personal
file of the Government servant"™. This ruling of the éupreme
Court further restricts the scope of interference on Fhe ground
of absence of supporting evidence to cases where a sp?cific

incident is the basis of an adverse remark or recordgble warninge.
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2, The applicant in this applicétion, an IAS officer of the
Karnateka Cadre, is aggrieved with a warning issued to him

. by the Chief Secretary of the Karnataka Government, by a 'demi
official (DO) letter dated 21.8,1986 (Annexure A - page 23 of
the application), in respsct of a specific incident referred
to therein, This was a recordable warning which was directed
to be kept in his confidential character rolls, The applicant
challenged this letter in application No.,1737 of 1986 filed
before this Tribunal which, by order dated 22.4,1987, to which
I was a party, directed the applicant to file an appeal against
the said letter and exhaust the departmental remedies before
coming to this Tribunal., Thereafter, the applicant filed an
appeal but that was rejected on behalf of the Government of
Karnataka by order dated 29,9,1987 (Annexure E pages 38-40
of the application). The applicant challenges the validity
of the warning issued to him and the rejection of his appeal
against the same, More specifically, he wants this Tribunal
to quash the DO letter of the Chief Sscretafy dated 21.8,1986
(Annexure A- page 23) and the order dated 29.3.1987 issued in
the name of the Governor of Karnataka (Annexure £ - pages 38—
40 of the application) rejecting his representation. The

letter of the Chief Secretary, Government of Karnataka, dated

S 9?\ " SCONFIDENTIAL'
™ .

R L VIDHANA SOUDHA

| SR / BANGALORE - 560 001,
—(I’

\'5‘"‘ g y D.0. NO. DPAR 437 SAS 86
Ak L

Migwe 7 CHIEF SECRETARY : DATED 21st Aug. 1986,

My dear Pattanaik,

Subt Permission for allotment of alternative
site in favour of Sri S.M.,Pattanaik and

P&~
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Smt. Subhara Pattanaik,

It has come to the notice of Governm%nt that
you got allotted an alternative site bearing
No.2989/1-A, HAL 11 Stage, in lieu of site
HAL II Stage allotted earlier by the B.D.A

functioning as Commissioner, BDA,

Governm

examined the entire issue and have come to

conclusion from the circumstances of the ¢

the expedition with which the proposal was
that you have taken undus advantage of you

position,

I am, therefore, desired to con

warning to you for this lapse.®

Yours sincerely,
Sd/-

(T.R.,SATISH CHANDRAN

The operative portion of thz second document wh

challenged here namely, the order dated 29,9,19

the appeal of the applicant, reads as follows s=|

" ORDER NOL.DPAR 220 SAS 87 DATED 29,9,1987

No,.4011,
. while
ant_have

the
ase and

processed
r off1c131
vey a

)"

ich is

87 rejecting

1

After considering all aspects of the matter,
Government do not see any merit to raconsider the
decision regarding warning issued to the o*ficer.

The representation dated 4,5.1997 of Shri 5 N.Pattanaik,
IAS, is therefore, rejected,

3. The facts

By order and i
of the Governo

Sd/=-

(A. Ramaswamy)

Under Secy to
1/C OPAR (Serv

wls order is preceded by a preamble in which t

‘Btall to which I presently turn.

giving rise to this application

The applicant joined the Indian Administrative

in 1967 on the basis of a competitive examinati

1966 and was allotted to the Karnataka Cadre.

has been working in the super-time scale of the

P8

h the name
r of Karnataka

Government
ices - I)"

he events

lQadlng to the issue of the warning have been set out in

are these?
Service (IAS)
on held in

from 1982, he

said Service,

——
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He has held several top posts like those of Chairman,
Karnataka State Road Trwiisport Corporation, Member,
Karnataka Appellate Tribunal, Commissioner, Bangalore
Corporation, Commissioner of Bangalore Development
Authority, Chairman,‘Karnataka Silk Industries Corpora-
tiion and is currently working as Chairman, Mysore Sugar
Company, Mandya, an undertaking owned by the State of
Karnataka. UWhen the applicant was working as Commissioner,
Bangalore Municipal Corporation, in December 1982, he

and his wife applied for allotment of a house site to

the Banéalore Development Authority (BDA). He was allotted
site Np.4011 in HAL II Stage measuring 49' x 67' in
December 1982 by BOA, He immediately paid the amount due
on allotment and took possession of the site, 0On 23,8,1€85,
he was trgnsferred to BDAR as Commissioner. The post of
Commissicner is the highest executive post in BOA. uwhile
working in that post, the applicant and his wife made an
application on 4,.12.,1985 for allotment of an alternative
site, It was stated in this application that tgé site
already allotted to him was situated in a marshy arsea 3 ft.
below the road level and was liable to water-logging. The
site was also too small for his purpose and so he and his
wife had not constructed any house on it tillvthen. Though
BDA itself had the power to allot an alternative site, the
} application was addresséd toc the Housing and Urban‘Develop-
ment (HUD), pepartment of the Karmataka Government with the

4]

explanation that such a course was being adopted "as a

measure of abundant caution, since Shri S.M. Pattanaik is

now the Commissioner of BDA",., HUD Department was reqguested

Db ks



-6 =
!
to "kindly dirsct the BDA to allot a bigger! stray site

situated in a better place in HAL II Stagel or in any
other lay-out in lieu of our present site". The Under

Secretary, HUD Department promptly sent a Heply addre-

ssed to the Commissioner, BOA (hot by name) dated
6.12,1585 in which he wrote

"I am directed to state that an alternative
site as requested by Sri S.M. Pattanaik and
Smt. Sbuhra Patnaik in lieu of stray site
No.401l1l, HAL-II Stage, Bangalore, may be
allotted, '

Action taken in the matter may be %ntimated
to Government," ;

The applicant made a note on the margin of|the letter
directing the Secretary, BDA, to "process this paper
and directly put up to the Chairman, BDA, for being
included in the agenda of the Authority meeting. This
file should not be routed through me, since I am the

subject matter of this case." A meeting of the

Governing Body. of the BDA was held on 13,12,1585 at

which the application of the applicant for| ellotment

of alternative site was put up as Agendz Item No, 974,
The Governing Body consisted of 10 non-offlicial members
and 11 senior officers of the Government of Karnataka
including the Secretary, HUD Department, the Chairman,
Water Supply and Sewerage Board, the Chief Architect

to the Government, the Director of Health and Family

Welfare, the Chairman, Karnataka State Electricity

Board, the Vice-Chairman of KSRTC and the.Chairman of

the BOA., The applicant as Commissioner, BDA, was also
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a member, But in the procesdings of the meeting, it was
recorded that he‘did not participate in the discussion.
relating to his application. The Governing Body unaniquusly
decided to allot to the applicant alternative site No;2989
I=~A in HAL II Stage., On receipt of the letter of allotment,
the applicaﬁi duly paid the cost of the site to ths BDA
amounting to Rs,1,00,779 at the rate of Rs.Z200 per metre on
15,1.1986 and took possession of the samé on the same day.
It may be mentioned here that for the original site allotted
to him in December 1982 the total value paid by the applicant

was RS.26,8330

4, After the applicant took possession of the new site
allotted to him, complaints were made in the press by a
former member of the Legislative Council of Karnataka about
the propriety of the acticn. It appears that the matter also
came up for discussion in the legislative Council, On
2441.,1986 the Karnataka Government issued directions that

the proceedings of the BDA allotting an alternative site

to the applicant and his wife be stayed with immediate effect
and until further orders. A complaint against the applicant

in respect of the same transaction was filed with the Lok

Ayukta of Karnataka. Ths allegation was that he had got a

more valuable site in exchange of the old site by misusing
k:his position for his personal gain, and had taken possession
:}f the site by completing the formalities in indecént haste,
4 ;He had miéused his authority to get the adjacent site to one
Jose Alexander by-passing all the rules and regulations

relating to allotment of -alternative stray sites. By a

Pk



detailed order dated 17.7.1986 the Upa Lok Ayukta fully
exonerated the applicant of the charges levelled against
him, The applicant thereupon addressed a letter dated

18.,7.1986 to the Chief Secretary to the Government of

Karnataka aenclosing the order of the Upa Lok Abukta.

Notwithstanding this, the Chief Recretary addressed the

impugned D.C. letter dated 21.8,1986 to the appllicant
extracted earlier in this order. Reference has| already

been made to the appeal filed by the applicant gainst

this letterand its rejection by'the Government iof Karnataka.

Se Shri B.R, Heqgde, learned counsel for the 4pplicant,
submitted that there was no justification for ﬂha
Government of Karnataka to come to the conclusilon that the
applicant had taken undue advantage of his offﬂcial
position and had got himself allotted an alterqative site
and on that basis to issue a recordable warnind to the
applicant for the alleged lapse, Merely_becauge the appli-
cant was the Commissioner of BDA, he was not Arecluded
from seeking an exchange of site from BDA, The Government
of Karnataka had issusd guidelines for allotmeJt of

|

alternative sites by BDA on 26,8,1582, These ' were, as

\1wh ch BDA had inveriably to follow. They were not specific

It was provided in |those

guidelines that allotment of alternative sites |should be

confined to cases where multiple allotment or allotment of

non-existent sites had taken place or in cases [where the

[t a

——

[



allotted site was fully unfit for construction of dwelling
house, The applicent fulfilled the last of thess conditions
because the original site allotted to him was in ; low-
lying area subject to water-logging and filling up the
depression to put up a construction thereon would cost

more than Rs,50,008, for these reasons, it was a site fully
unfit for construction of dwelling house and the applicant
was justified in applying for allotment of alternative site,
The second guideline requires that alternative sites should
be allotted only in new layouts which are being formed by
BOA, meaning thereby, sites yet to be notified for allctment
to the public, The plan for the layout which comprised the
original site allotted to the applicant in 1982 was made in
1975, while the plan covering the layout in which the alter-
native site allotted to the applicant was located was made
in 1985, Clearly therefore the alternative site allotted
to the applicant in 1985 was in a new layout in which allot-
ment of sites were made only in December 1985 onwards. A
certain Joss Alexander was allotted ons site on 3,12,1985

by BJARA and the applicant was allotted site No.2989 I-A on

13,12,1985, Thus the second guideline was also fulfilled.

The applicant could not be accused of expediting the
allotment of alternative site to him because it was not hs as
commissioner of BDA who made the alletment. He observed
the proprieties by applying to the HUD Department of the
Govérnment of Karnataka which surely was not under his ¢1
control. If his applicetion dated 4.12.1585 was iniEy the

Secretary HUD to the Minister and the latter passed order

thereon immediately, the applicant was not responsible for it.

-

N
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The HUD Department had on its own acted expeditiously
and sent a reply to the application made by th? applicant
on 6.,12,1¢85, The applicant cannot be said to|have

influenced the minister who directed that alternative sits

be allotted to the applicant. On receipt of the reply from
HUD Department on 6.12,1985, the applicant hadiacted again
with great propriety, directing the Secretary io process
the péper and put it up directly to the Chairm?n for being
included in the agenda of the mesting of the a&thority.

He had made it clear thet the file should not ée routed
through him since he was’' the subject matter ol the cass.
The Secretary put up the reply of the HUD Depa#tment to the
Chairman who decided to include it in the agenda of the
meeting of the authority to be held on 13.12.1585. This
was a decision of the Chairmezn of the BDA and|not of the
applicant. At the meeting of the authority on}13.l2.1985,
the applicent did not tzke part in the diseussion about his
application for alternative site, Th=z other members compri-
sing very senior officisls of the Gaovernment of Karnataka

and 10 non-official members unanimously decided to allct

the alternative site to the applicént. Truly the applicant

_'ﬁzg;b“jﬁx\cannot be accused of influencing all the members of the
- e N

. e 5N
. - o Ny . . N a
“ \\\Qcéu%horlty, none of whom was working under him ?r was in any

kY

A\ -
. )@é¥3beholden to him, After the alternative site was allotted,

: . . N SN
applicent paid the enhanced cost of the site cofipared to

e

e cost paid by him earlizr for the original|site, He wasqwﬂf“f

he took no part in the decision making process; at all becauss

L G
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he took the care of applying to the Government and after
Qetting the reply of the Government, staying away from
the meeting of the authority which considered his appli-
cation along with the-directions of the Government,
Therefore, even if there was any viclation of any guide-—
line set down by the Government, he could not be held
guilty, The Secretary, HUD Department and the Ninister
of that Department who had directed the BDA to allot to
him an alternative site and the members of tﬁe authority
who were present and unanimously decided to allet the
-alternative site to him were all awar76f the guidelines,
The guestion here was not whether any guideline had been
violated in the allotment of alternative site to the
applicant but whethcr the applicant had misused his
positinn to get the alternative site allctted to him and
to get it done quickly., If the allotment of alternative
site violated any guideline and if it was felt that such
allotment was therafore illegal, Government would have
taken steps to cancel the allotment, but on the other
hand, the stay of the allotmenf ocrdered by the Government
on 24.1,1986 was removed by them on their own initiative
in October 1986. When the applicant acted with the utmost
propriety in keeping himself away from the decision making
process, the letter of the Chief Secretary alleging (1) that
he had got allotted the alternative site and (2) that he
had got the proposal processed expeditiously taking undus
advantage of his official position was not based on any
svidence whatsoevar and therefore the action in conveying

the warning to the applicant was arbitrary and illegal.

T N
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6. Shri S.V., Narasimhan, learned counsel f%r R-1l and 2
sought to refute the contentions urged by Shril Hegde, The

main theme of his argument was that the allotment of alter-

|
native site to the applicant was in gross vio}ation of the
guidelines issued by the Government of Karnataka in its

order dated 26.8.1382, Government had pouwer to issue
|

directions to the BDA and these directions were binding
on the BDA. The guidelines issued by the Government on
26.8.,1982 constituted such directions which @DA was bound
to follow. Shri Narasimhan drew my attention:to guidelines
1 and 2 which according to him had been violated in this

|

case, OGuideline 1 reads thus: }

"allotment of alternative sites should be confined
to the cases where multiple allotment and allot-
ment of non-existent sites have taken place or in
cases where the allotted site is fully unfit for

construction of dwelling house,"

This was not a case of multiple allotment or allotment of
non-axistent site nor waé this a case of a site which was
fuliy unfit for construction of dwelling house. Others
had been allotted sites in the same area and'they had
accepted the allotment, An inspection team had also
reported that a house could be constructed on the site.
Guideline 2 on which Shri Narasimhan laid great stress

reads thus:.

"The BDA should allot alternative sites. only in

the new lay outs which were being formed by it.

For this purpose new lay out means in ?hich the
sites are yet to be notified for allotment to
public,” -

h e

HAL I1 stage was onlylu;ay out and it was in this lay out
that the original site was allotted to the abpllcant. The

alternative site allotted to him was also ln’the same lay

out., The applicant, as Commissioner of BDAI should have

wjgr_/\u

®
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_known that in his case neither of thess guidelines was
applicabls and knowing this he should not have accepted

the allotment. The fact that the site plan in respect.

of the area in which the alternative site was situated

was made in 1985 while the plan covering the site earlier
aliotted to the applicant was made in 1975 does not mean
that the two constituted separate l;y outs. The entire
land comprising the HAL Il Stage had been acquired as a
block in 1959 and the plans for making plots wsere madse in
two stages, one in 1975 and othsr in 1985, The first allote-
ment of a site in the plan prepared in 1985 was made on
2.,12,1985 is., before the applicant even applied for an
alternative site. In other words, when the applicant mads
his application, the sites in the plan made in 1985 had
alreadyAbead notified for allotment to the public and an
allotment had in fact been made, Guidel;?; %E contemplated
that when an alternative site is allotted, the new lay out
in which the alternative site is located should not have..
been notified for allotment of sites, Therefore there was
claar material to show that allotment of alternative site
to the applicant was against guideline 2 and the applicant
as the Chief Executive of BDA should not have accepted the

alternative site,

7 Shri Narasimhan also posed the question whether the
warning issued to the applicant was at all justiciable,

The State Government had assassed the esvents: leading to the
allotment of the alternative site to the applicant and had

come to the conclusion that he had misused his position to

I N
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get the allotment and to expedite the same. H
tion against the warning had also been duly co
rejected, This Tribunal should not reapprise

and come to a different assessment,

8. Dealing further with the indication that
conclusion that the applicant had actually mis
position, Shri Narasimhan drew my attention fi
letter dated 6.12,1985 from the Under Secreta
ment addressed to the Commissioner, BDA (Anne
letter merely conveyed the decision of the Go
an alternative site as requested by Shri S.M.
Smt. Subhra Pattanaik in lieu of stray site 40
Bangalore may be allotted. The assumption her
such allotment should be made in accordence wil
lines laid down by the Government on the subje
for the applicant to ensure that the guideliné
followed. But he failed to do so; In his no
margin addressed to the Secretary, BDAR, the ap
directed that the paper be put up to the Chair
included in the agenda of the Authority meetin
applicant as the Chief Exécutive of the BDA s
directed that the paper mayvba put up to the G
\%ecretary had no cheoice but to do so. He was

fact forcing pace by directing that the Govarm

he should have left it to the Secretary and th

N

is explana-
nsidered and

the svidsnce

led to the

used his
Qst to the

fy HUD Depart-
xure A)e The
vernment that
Pattanaik and
il HAL II stage,

e was that

th the guide=-

cte It was

s were strictly
te on the
plicant had

man for being.
g. When the
pecifically
hairman 'for
mzeting' the
th?feﬁore, in

a1

menté letter

e Chairman to

o

" be included in the agenda of the Authority meeting. Instead, . #"
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decide whether the paper should be put up at the meeting

of the Authority,

9. In shart, Shri Narasimhan contended that there was
enough material for the respondents toc come to the con-
clusion conveyed in the impugned DO ietter of 21.8.1886
(Annexure A) viz., that quidelines for allotment of
alternative sites issued by the Government had been
viclated and the matter had béen expedited in such a way
that the allotment of alternative site was maderwithin
9 days of the date of the application given by the appli=-
‘cant., The Government of Karnataka had réjected the
applicant's representation against the warning issued to
him by its order dated 29.,9,1987, giving cogent and
detailed reasons for doing so. This Tribunal, therefore,

should not interfere with the decision of the Government,

10. .I have given the most anxious thought to the conientions
addressed by both sides, This is a ilseLE.warning wee issusd.
to the applicant as a result of a specific incident and that
warning has been ordered to be kept in the personal file of
the applicant, Respondents have taken the view that the
circumstances of the case and the expedition with which the
proposal was processed showed that the applicant had taken
undue advantage of his official position. That being the

| case, in terms of the judgment of the SupremejCéyrt in R.L. ’
j Butail's case/this Tribunal is reguired to examiAe the evidencgi

on which the conclusion was drawn, 1, therefore, féject the

contention of Shri Narasimhan that this Tribumnal cannot

examine the soundness of the decision of the Respondents to

) {—%~
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issue a warning to applicant. If there is any|evidence
which would support the conclusion, then, of cdurse, it

is not for this Tribunal to go into the adequacy of the

evidence or to appraise it all over again and to substitute

its own judoment, Now what is the specific charge against

the applicant? He is said to have (i) tak=sn undue advantage
of his official position in getting allotted t?e alternative
site and (ii) expediting the whole process. TLe charge
suggests positive action on the part of the applicant in
misusing his official position, What is the evidence for
saying so? As urged by Shri Hegde, there is no law preventing
the Chief Executive of the BDA from asking forjallotment of

an alternative site in exchange for a site already allotted

to hims It may be that because of the position held by him,

he was aware at the time that a2 fresh plan had| been made in

HAL II stage in which he could obtain a site. | But, as the

records show, the applicant chose not to make eny recommen-
dation himself to the governing body of BDA, blst made an
application to the State Government clarifying therein that
he did not desire that BODA should make the allptment since
he was its Chief Executive., In fact, his applhcation to the
Government for allotment of altarnative site should itself

absolve him of any charge of using his position to get an

alternative site allotted, Now, the Under Seqretary, HUD
Department wrote back to BDA promptly on 6412,1985 conveying
the decision of the Government to allot an altlernative site

to him, It is common ground that the applicatiion of the

applicant was put up by the Secretary, HUD Department to the

Mlnlster concerned who directedthat BDA be asQed to accede

e
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to tﬁe applicant's request. There is nothing to show that
this speedy action was a result of any influence exercised

by the applicant on the Secretary HUD Department or on fhe
Minister concerned. It is quite possible that the Secrstary
HUD Department being himself an IAS officer took guick

action on the application made by the applicant, anocther
officer of the same service, But how can this be taken

to mean that the applicant ex=zrcised any influence himself?
There is notﬁing sither to show that the applicant had
exercised influence on the minister concerned to pass order

in his favour guickly. It 1is, therefore, not as if the

mere expedition with which the HUD Department and its minister
acted without any more evidence could lead to only one
conclusion viz. that the applicant had exzrcised any influence
Or pressure, When the letter from the HUO Department was
received in BDA, the applicant made a note in the margin
addressed to the Secretary directing him te put it uo to the
Chairman directly and not to himself because he was an interested
partye. Again, this note, in the absence of any evidence to
the contrary, supports the applicant's case thathe had not

got anything done himself, The reference in the note to

inclusion of the item in the agenda of the Authority meeting

which has been played up by Shri Narasimhan as an attempt to

%xpedite its consideration by the Authority does not impress

me, It is not disputed that every application for alternative

;3
: zﬁazwﬂ ; //élte has to go before the authority, more so when it is

\\*“wifN > §4/ supported by a direction from the Government. Moreovsr, even

if the applicant suggested the item to be included in the
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agenda, the Chairman of BDA who was an officer| superior in
rank to the applicant could have vetoed the sdggestion but

he did not. It was not as if the applicant c%uld order

the Chairman to include a particular matter in the agenda.
The only inference that can be drawn is that the Chairman
acting on his own volition decided to include [the application
for an alternative site by theapplicant in the agenda of the

Authority meeting on 13,12,1985, Here again it is quite

possible that the Chairman knew the applicant}CIOSely as
Commissioner of BDA and, therefore, directed Lha matter to

be included in the agenda but this can hardly;be held

against the applicant. Therefore, on the rscord, the

applicant has taken the utmost care to see thét he was not

in any way associated with the process of decision making

and apart from the record there is nothing to;indicate that

he had actually persuaded or induced or direqted anybod& to

act in his favour, The minutes o% the meeting of the Autherity

held on 13.12.1685 have recorded that the applicant did not

take part in the discussion relating to his application for

an alternative site, It is not disputed that the Authority

consisted of 10 non-officials and 11 senicr dfficials., The
officizls who participated were not subordinéte to the applicant

| :
nor has it been shown by any scrap of eviden%e that they or

any of the non-officials were in any way be%olden to the
applicant.i The decision to allow the alterngtive site to
him was unanimous. 1 am, therefore, unable %o fiﬁd any

evidence to support the conclusion that the gpplicant had

actively used his position to get an alternative site allotted

to hime

DL s
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1l. I now turn to the contenticn that the allotment of

H

analternative site to the applicant was in violation of He.

guidelines issued by the Government. If, as held by me
above, the applicant képt himself away at all stages of
the processing of his aﬁplication, it would sgem idle to
say that he was responsible for the violation of any
quideline on the matter. Be that as it may, it is

alsc difficult to come to a categoricel finding that the
guidelines were viclated in this case. First of all, if
the guidelinses constituted directions issued by the
Government under Section 65 of the BDA Act which BDA was
bound to follow and if, further as contended by Shri Nara-
simhan,they were issued in pursuance of the executive
power of the State Government under Articles 162 and 166
of the Constitution of India and if it was felt that the
ellotment of alternative site in this case violzted those
guidelines, nothing prevented the State Government from
cancelling the allotment which it had the power to do.

The fact that this has not been done is a clear indication
thst the State Government either did not consider the
guidelines as statutory orders to be iﬁvariably followed
in all cases or that the allotment in this case was in \

accordance with the quidelines, Secondly, on a close

! scrutiny of the guidelines I am unahle to come to a view

that there has been a flagrant violstion thersof in this

case, The first guideline so far as it is reievantAfor

~

N

the present case is that allotment of alternative;§%t§i'¢&
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should be made only where the site already all
fully unfit for constructicn of duélling house
applicant had in his application stated that t
allotted to him was at a level 3 ft., below th
was the:efore subject to water logging and bec
he was unable to construct a house thereon, U
site ‘be considered fully unfit for constructic
duelling house? Is it only when no constructi
is possible in spite of any steps being taken
Cbviously, it cannot be so because BDA itself

select an area where no construction is oossib
for the purposz of plotting it out intc house

allotting them, On the other hand, one person
to incur the expenditure of filling up a marsh
raise the site tovroad dlevel to put up a build
another may not be able to afford such expendi
addition to putting up a house of the size re
So far as the latter is concernad the site may
be fully unfit for construction, There cannot
absolute standard prescribed for this purposee.

not be understood here to be interpreting the

but I am only indicating that it is cspable of

interpretations. In this case the applicant p

-
Fter due consideration directed BDA to allot

construction of dwelling house was accepted b
which had issued the guidelines, In these c%

I am unable to say that there was a violationo

S

inability to construct a house and the Governm

Jtted is
« The

qa site

é road, and
ause of this

hen can a

nmof

a
on whatsoever
'by the owner?
would not

le at all

sites and

may be able

% area and

ing and

Lure in

quired by him,

, therefore,

be an

. 1 should
éuidelines
different
leaded his

ent obviously

him an

ternative site., The only inference that can be drawn

is that his claim that the site was fully unfilt for
o

y the Government

rcumstances

f the guideline
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justifying a warning to the applicant. I have perused

the note recorded by the Chief Secrstary on the subject.
He hgs mentioned that between 26,£,1982 and 31.,12,1985,
BDA had given 783 alternative sites all of which violated
the conditions laid down in the Government order. Over .
the years, BDA had been exercising a great deal of
flexibility and discreticn in allowing alternative

sites. The applicant's case was only one such. The
note also states that Government was awzre of the practice
and in many cases had itself given directions. from all
this the only one inference that is possible is that the
Government did not consider the guidelines as inviolable
and so viclation of the guidelines, if any, cannot be held

against any allottee including the applicant,

12, Turning to guideline No,2, here also 1 am unable to
agree that there was a patent viclation of that guideline
in this case so as to justify the issue of a warning to
the applicant. This guideline says that an alternative -
site can be allotted only in a new lay out. What is a new
lay out? Is Shri Narzsimhan right when he says that since
the entire land comprised in the two plans-made in 1975 and
1985 was acquired in one trensaction in 1959, the sites in
the two plans constituted only one lay out or when two
areas in a plot of land acguired in one deed are plotted
out into sites on two different occasions can it be said

that a separate lay out was formed on sach such occasion?

In my view the choice between these two ways of looking

at the guideline is not so obvious as to say that if one

N8



- 22 - L ]

of them were followed the guideline itself is %iolated.

When the governing body of BDA consisting of s%veral non-
officials and several senior officers of the Eovernment
approved of the allotment of the alternative s}te to the
applicant)the presumption has to be that they knew the
guideline and acted in accordance with it. I pave already

'/)

menticned that Covernment itself which issued the-guidelinsg

did not consider them inviolable. Therzfore, Fuen assuming
that the applicant took an active part in the;entire
process leading up to the allotment of alternative site

|

to him, for which there is no evidence at all és already

stated, I am convinced that no categorical statement can

be made against him of having violated quidelihe 1 or 2.

13, In the light of the above discussion I a# convinced
that ther: was no evidence whatsoever on which; the r95pon-v
dents could reach the conclusion which they did when

conveying a recordable warning tc the applicant in the

impugned DG letter>of"the Chief Secretary dated 21.,£.15%6.
The decision of the Upa Lok Ayukte exoneratinq:the applicant
of more or less the same charges fortifies me kh the view I
have taken, Ffor the same reason, I am also unable to uphold
thé decision of the respondents on the represektation of the

applicant against the warning so issued to reject the same by
LY |

%rder dated 29.9.1987 (Annexure E)s I have tﬁerefore, no

esitation in guashing the D0 letter dated 21.£,1986 (Annexure

A) and the order dated 29.9.1987 of the Government rejecting

the applicant's representation. I hereby unsh both of them

! .
and direct the respondents to delete any reference to this

|
warning incorporated in his character roll. The said letter

D
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of warning shall not form part of the confidentiel
dossier of the applicant and should not be tesken into

account for any purpose whateosver,

14, In the result the application is allowed, But
in the circumstances of the case, parties to bear

theilr own costse.

sd]—
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH  BANGALORE

DATED THIS THE EIGHTH DAY OF JUNE, 1988
Present ¢ Hon'ble P, Srinivasan eee member (A)

APPLICATION N0,917/8% (F)

S,M, Pattanaik

(Indian Administrative Service)

Karnataka Cadre,

Presently Managing Director,

Karnataka Silk Industries Corporation,

Public Utility Building, ' '

M¢Gs Road, Bangalore-1, "~ Applicant

(Shri Be.R, Hegde ... Advocate)

Ve
The State of Karnataka,
through the Chief Secretary,
Vidhana Soudha,
Bangalore.
Chief Secretary to Government
of Karnataka,
Vidhana Soudha,
Bangalore, Respondents

(Shri S.V., Narasimhan . Advocate)

This application came up for hearing on 31.5.1988 before
this Tribunal, Hon'ble Shri P, Srinivasan, Member (A), made the

followings:

ORDER

Adverse remarks in the confidential record of a Government
servant veritably constitute writing on the wall for. him. They
’E;uld ruin his caréer, and if undeserved, demoralise the service
itself. On the other hand, the maintenance of a high standard
of efficiency in Government service éemands that only the best

be promoted to the higher echeleons for, apart from the

increasingly important roles they have to play in the’'functiocning

15



-2 -

of the Government, they also serve as an example for their
juniors to follow., Primarily it is the function of the
officials in Government to judge the compstence of offiéers
working under them because they are in constant and intimate
touch with them in their day-to-day work. This Tribunal

cannot presume to assess the qualities of a Government servant,
for, apart from the unsettling effect such interference may
have on the day-to-day running of the administration, it is

not qualified to do so. This Tribunal, would, therefore,

be slow in entertaining applications challenging adverse
remarks in confidential reports. Broadly speaking, interference
in such matters would be justified where there is a legal
infirmity in the manner of recording the remarks or where

the remarks are patently perverse, not being based on any
relevant material with the reporting or reviewing officers

to support them or where a clear casevof animys or malafides

is established against the person who made the remarks. The
Supreme Court, in R.L. BUTAIL V. UNION OF INDIA, 1970 SLR 926,
ruled that in recording remarks based on a general assessment
of work performed by a Government servant, the reporting
authority need not refer to specific incidents upon which

the assessment is based, "except in cases where as a result

of any specific incidents a censure or a warning is issued

and when such warning is by an order to be kept in the personal
file of the Government servant". This ruling of the Supreme
Court further restricts the scope of interference on the ground
of absence of supporting evidsnce to cases where a specific

incident is the basis of an adverse remark  or recordable warning.

Pk
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2, The applicant in this application, an IAS officer of the
Karnataka Cadre, is aggrieved with a warning issued to him

' by the Chief Secretary of the Karnataka Government, by a ‘demi
official (D0) letter dated 21.8.1986 (Annexure A - page 23 of
the application), in respect of a specific incident referred
to therein, This was a recordable warning which was directed
to be kept in his confidential character rolls. The applicant
challenged this letter in application No.1737 of 1986 filed
before this Tribunal which, by order dated 22.4,1987, to which
I was a party, directed the applicant to file an appeal against
the said letter and exhaust the departmental remedies before
coming to this Tribunal, Thereafter, the applicant filed an
appeal but that was rejected on behalf of the Government of
Karnataka by order dated 29.9.,1987 (Annexure E pages 38-40

of the application). The applicani challenges the validity
of the warning issued to him and the rejection of his appeal
against the same, More specifically, he wants this Tribunal
to guash the D00 letter of the Chief Secretafy dated 21.8,1986
(Annexure A- page 23) and the order dated 29.3.1987 issued in
the name of the Governor of Karnataka (Annexure E = pages 38~
40 of the application) rejecting his representation. The
letter of the Chief Secretary, Government of Karnataka, dated

21.8,1986 reads as follows$-

" 'CONFIDENTIAL'

VIDHANA SOUDHA
BANGALORE - 560 001.

D.0. NO., DPAR 437 SAS 86
CHIEF SECRETARY o DATED 21st Aug. 1986,
My dear Pattanaik,

Subt Permission for allotment of alternative
site in favour of Sri S.M,Pattanaik and

e
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Smt. Subhara Pattanaik,

T |

It has come to the notice of Government that
you got allotted an alternative site bearlng
No,2989/1-A, HAL 11 Stage, in lieu of site No,4011,
HAL I1 Stage allotted earlier by the B.D.A.|while
functioning as Commissioner, BDA. Government have
examined the entire issue and have come to the
conclusion from the circumstances of the case and
the expedition with which the proposal was processed
that you have taken undue advantage of your official
position, 1 am, therefore, desired to convey a ’
warning to you for tRis lapse,’ |

Yours sincersely, ;
Sd/- |

(T.R.SATISH CHANDRAN)"
The operative portion of thz second document whilch is
challenged here namely, the order dated 29.9.19%7 rejecting

the appeal of the applicant, reads as follous:-!

" ORDER NOL,OPAR 220 SAS 87 DATED 29.9.1987}

After considering all aspects of the matter,
Government do not see any merit to reconsiéer the
decision regarding warning issued to the o#f1cer.

The representation dated 4,5.1987 of Shri S N.Pattanaik,

IAS, is therefore, rejected.

By order and in the name
of tne Governor of Karnataka

!
Sd/- }‘
(A. Ramaswamy)

Under Secy to Government
1/C DPAR (Serv}ces - 1)

This order is preceded by a preamble in which tke events

leading to the issue of the warning have been set out in
- |
detail to which I presently turn, ;
Coe . , |
3. The facts giving rise to this application are these!

|
The applicant joined the Indian AdministrativeiService (1AS)

in 1967 on the basis of a competitive examinatéon held in
1966 and was allotted to the Karnataka Cadre. fFrom 1982, he

has been working in the super-time scale of thé said Service,

Pho U |
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He has held several top posts like those of Chairman,
Karnataka State Road Transport Corporation, Member,

- Karnataka Appellate Tribunal, Commissioner, Bangalors
Corporation, Commissionsr of Bangalors Development
Authority, Chairman,tKarnataka Silk Industries Corpora-
tiion and is currently sorking as Chairman, Mysore Sugar
Company, Mandya, an undertaking owned by the State of
Karnataka. UWhen the applicant was working as Commissioner,
Bangalore Municipal Corporation, in December 1982, he

and his wife applied for allotment of a house site to

the Bangalore Development Authority (BDA). He was allotted
site No.4011l in HAL II Stage measuring 48' x 67' in
December 1982 by BOA. He immediately paid the amount due
on allotment and took possession of the‘site. On 23,8,1585,
he was transferred to BDA as Commissioner, The post of
Commissioner is the highest executive post in BOA. UWhile
working in that post, the applicant and his wife made an
application on 4,12,1585 for allotment of an alternative
si;e. It wes stated in this application that the site
already allotted to him was situasted in a marshy area 3 ft.
below the road level and was liable to water-logging. The
site was also too small for his purpose and so he and his
wife had not constructed any house on it till then. Though
BDA itself had the power to allct an alternative site, the
application was addresséd to the Housing and Urban‘Developn
ment (HUD), pepartment of the Karnataka Government with the

explanation that such a course was being adopted "

as a
measure of abundant caution, since Shri S.M, Pattanaik is

now the Commissioner of BDA", HUD Department was requested

Ak
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| |
to "kindly direct the BDA to allot a bigger Stray site

situated in a better place in HAL II Stage [or in any

other lay-out in lieu of our present site". | The Under

l
Secretary, HUD Department promptly sent a reply addre=-

ssed to the Commissioner, BDA (hot by name)jdated

i

6.12.1985 in which he wrote

"I am directed to state that an alteLnative

- [ s
site as requested by Sri S.M. Patta?alk and
Smt. Sbuhra Patnaik in lisu of stray site

No.4011, HAL-II Stage, Bangalore, may he
allotted.

Action taken in the metter may be iLtimated
to Government,"

The applicant made a note on the margin othhe letter
directing the Secretary, BDA, to "process ﬁhis paper
and directly put up to the Chairman, BDA, ﬁor being
included in the agenda of the Authority megting. This
file should not EB routed through me, sincT I am the
subject matter of this casz.” A meeting of the
Governing Body. of thé BDA wes held on 13.1%.1985 at
which the applicstion of the applicant for{allotment
of alternative site was put up as Agenda I#am No, B74.
The Governing Body consisted of 10 non-ofﬁicial members
and 11 senior officers of the Government of Karnataka
including the Secretary, HUD Department, %he Chairman,
Water Supply and Sewerage Board, the Chiéf Architect
to the Government, the Director of HealtT and Family
Welfare, the Chairman, Karnataka State Epectricity

Board, the Vice-Chairman of KSRTC and the!Chairman of

the BDA, The applicant as Commissicner, EDA, was also

h e ;
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a member, But in thé proceedings of the meeting, it was
recorded that he did not participate in the discussion‘
relating to his application, The Governing Body unanimously
decided to allot to the applicant alternative site No;298§
I-A in HAL II Stage. On receipt of the letter of allotment,
the applicaﬁi duly paid the cost of the site to the BDA
amounting to fs.1,00,7%9 at the rate of Rs,200 per metre on
15,1,1686 and took possession of the same on the same day.

It may be mentioned here that for the original site allectted
to him in December 1982 the total value paid by the applicant

ldas %026’%3.

4, After the applicant took possession of the nsw site
allotted to him, complaints were made in the press by a
former member of the Legislative Council of Karnataka about
the propriesty of the acticn. It appears that the matter also
came up for discussion in the lLegislative Council, On
24,1,1986 the Karnataka Government issued dirsctions that

the proceedings of the BDA allotting an alternative site

to the applicant and his wife be stayed with immediate effect
and until further orders. A complainf against the applicant
in respect of the same transaction was filed with the Lok
Ayukta of Karnataka. The allegation was that he had got a
more valuable site in exchange of the old site by misusing
his position for his personal gain, and had taken possession
‘of the site by completing the formalities in indecent haste.
He had misused his authority to get the adjacent site to one

Jose Alexander by-passing all the rules and regulations

relating to a2llotment of alternative stray sites, By a

[




detailed order dated 17.7.1986 the Upa Lok AyuktT fully
exonerated the applicant of the charges levelled’against
him, The applicant thereupon addressed a letter{dated ‘
18,7.1986 to the Chief Secretary to the Governmept of
Karnateka enclosing the order of the Upa Lok Aytha.
Notwithstanding this, the Chief 8ecretary addressed the
impugned D.C. letter dated 21.8.1986 to the applicant
extracted earlier in this order. Reference has}already
been made toc the appeal filed by the applicant jgainst

this letterand its rejection by'the Government éf Karnataka.

|
S.  Shri B.R. Hegde, learned counsel for the agplicant,

submitted that there was no justification for ths
Government of Karnataka to come to the conclusi?n that the
applicant had taken undue advantage of his offiéial
position and had got himself allotted an alternative site
and on that basis to issue a recordable warning]to the
applicant for the alleged lapse, Merely becausL the appli-
cant was the Commissioner of BDA, he was not pfecluded
from seeking an exchange of site from BDA. The)Government
of Karnataka had issusd gquidelines for allotment of
alternative sites by BDA on 26.8.1682., These iwere, as
the name itself suggests, only guidelines and nLt arders

which BDA had inveriably to follow. They were not specific

directions to do or not to do something as coqtemplated in
Section 65 of the B.DsAct. It was provided‘injthose
guidelines that allotment of alternative sites 'should be
confined to cases where multiple allotment or dllotment of
non-existent cites had taken place or in cases’where the

[‘ (g;”"—:;“lg/jzl :
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allotted site was fully unfit for construction of dwelling
house, The applicant fulfilled the last of these conditions
because the original site allotted to him was in ; low=-
lying area subject to water-logging and filling up the
depression to put up a construction thereon would cost

more than Rs.50,000. Ffor these reasons, it was a site fully
unfit for construction of dwelling house and the applicant
was justified in applying for allotment of alternative site.
The second guideline requires that alternative sites should
be allotted only in new layouts which are being formed by o
BOA, meaning thereby, sites yet to be notified for allotment
to the public,. ‘The plan for the layocut which comprised the
original site allotted to the applicant in 1982 was made in
1975, while the plan covering the layout in which the alter-
native site allotted to the applicant was located was made

in 1985, Clearly therefore the alternative site allotted

tc the applicant in 1985 was in a new layout in which allot-
ment of sites were made only in December 1985 onwards, A
certain Jose Alexander was allotted ons site on 3,12,1985

by BJA and the applicant was allotted site Np.2989 I-A on
13,12,1985. Thus the second guideline was also fulfilled.
The applicant could not be accused of expediting the
allotment of alternative site to him because it was not he as
Ccommissioner of BDA who made the allctment. He observed

the proprieties by applying toc the HUD Departmenp of the
Gévérnment of Karnataka which surely was not under his ¢1
control, If his applicetion dated 4.12.1985 was pJ:&Ey tﬁe

Secretary HUD to the Minister and the latter'passed order

thereon immediately, the applicant was not responsible for it.

R
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|
|
l
,' ®
l
|

The HUD Department had on its own acted expeditiéusly

and sent a reply to the application made by the Fppllcant
on 6.12.1985, The applicant cannot be said to ﬁave
influenced the minister who directed that alteriative sitsa

be allotted to the applicant. On receipt of theé reply from
l

HUD Department on 6,.,12,1885, the applicant had acted again
|
with great propriety, directing the Secretary to process

' I
the paper and put it up directly to the Chairman for being

included in the agenda of the mseting of the au#hority.

He had made it clear thet the file should not 49 routed
through him since he was’ the subject matter o# the casse,
The Secretary put up the reply of the HUD Depa%tment to the
Chairmen who decided to include it in the agen?a of the
meeting of the authority to be held on 13.12.1F85. This

was a decisicn of the Chairman of the BDA and! not of the
l
applicant. At the meeting of the authcrity on| 13.12,1985,

l

the applicent did not take part in the disausqion about his
.. f

applicetion for alternsative site, Th= other @embers compri-

sing very senior officials of the Government 4f Karnataka

and 10 non-official members unanimously decid%d to allot

the alternative site to the applicant, Truly!the applicant

|
cannot be accused of influencing all the memPers of the

authority, none of whom was working under himJor was in any

!

way beholden to him. After the alternative slite was allotted,
r

the applicznt paid the enhanced cost of the site comﬁared to
!
the cost paid by him earlier for the original csite. He was

in no way responsible for expediting the proqess. In fact,

he took no part in the decision making proceés at all because

jﬁftgc,
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he took the care of applying to the Government and after
éetting the reply of the Government, staying away from
the meeting of the authority which considered his appli-
cation along with the directions of the Govsrnment,
Therefore, even if there was any violation of any guide-
line set down by the Government, he could not be held
guilty. The Secretary, HUD Department and the Minister

of that Department who had directed the BOA to allot to
him an alternative site and the members of the authority
who were present and unanimously decidsd to allet the
alternative site to him were all auar7£f the guidelines,
The guestion here was not whether any guideline had been
violated in the allotment of alternative site to the
applicant but whethcr the applicant had misused his
position to get the alternative site allotted to him and
to get it done quickly., If the allotment of alternative
site violated any guideline and if it was felt that such
allotment was therefore illegal, Government would have
taken steps to cancel the allotment, but on the other
hand, the stay of the allotmen£ ordered by the Government
on 24.1.1986 was removed by them on their own initiative
in October 19686, When the applicant acted with the utmost
propriety in kesping himself away from the decision making
process, the lstter of the Chief Secretary alleging (1) that
he had got allotted the alternative site and (2) that he
had got the proposal processed expeditiously taking undus
advantage of his official position was not based on any
evidence whatsoevar and therefore the action in conveying

the warning to the applicant was arbitrary and illegal.

T N
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agenda, the Chairman of BDA who was an officer superior in
rank to the applicant could have vstoed the suggestion but
he did not. It was not as if thse applicant coJld order

the Chairman to include a particular matter in!the agenda,
The only inference that can be drawn is that the Chairman
acting on his own volition decided to include the application
for an alternativs site by theapplicant in the%agenda of the
Authority meeting on 13,12,.1985., Here agein it is quite
possible that the Chairman knew the applicent élosely as
Commissioner of BDA and, therefore, directed t%e matter to
be included in the agenda but this can hardly Be held
against the applicant. Therefore, on the recdrd, the
applicant has taken the utmost care to see that he was not
in any way associated with the process of decision making
and apart from the record there is nothing to;indicate that
he had actually persuaded or induced or directed anybod} to
act in his favour, The minutes o%_the meetiné of the Authority
held on 13.12,1985 have recorded that the app{icant did not
take part in the discussion relating to his a&plication for
an alternative site, It is not disputed that the Authority
consisted of 10 non-pfficiels and 11 senior G%Ficials. The

officizls who participated were not subordinate to the applicant

\
nor has it been shown by any scrap of evidence that they or

any of the non-officiale were in any way behleen to the
applicant.' The decision to allow the alternakive site to
him was unanimous. I am, therefore, unable to find any

evidence tc support the conclusion that the gpplicant had

actively used his position to get an alternative site allotted

to him,
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1le I now turn to the contention that the allotment of

analternative site to the applicant was in violation of He.

guidelines issued by the Govermnment., If, as held by me
above, the applicant kept himself away at all stages of
the processing of his application, it would seem idl:e to
say that he was responsible for .the violation of any
guideline on the matter. Be that as it may, it is .

also difficult to come to a categorical finding that the
guidelines were violated in this case. First of all, if
the guidelinés consﬁituted directions issued by the
Government under Section 65 of the BDA Act which BDA was
bound to follow and if, further as contended by Shri Nara-
simhan,they were issued in pursuance of the executive
power of the State Government under Articles 162 and 166
of the Constitution of India and if it was felt that the
egllotment of aiternative site in this case violeted those
guidelines, nothing prevented the State Government from
cencelling the allotment which it had the power to do;
The fact that this has not been done is a clear indicaticn
that the State Government either did not consider the
guidelines as statutory orders to be invariably followed
in all cases or that the allotment in this case was in
accordance with the guidelines. Secondly, on a close
scrutiny.of the guidelines I am unable to come to a view
that there has been a flagrant viclation thereof in this
case, The first gquideline so far as it is relevant for

the present case is that allotment of alternative site,

b

M
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|
should be made only where the site already allotted is

fully unfit for construction of dwelling house.! The

|
applicant had in his applicstion stated that the site

allotted to him was at a level 3 ft, below the road and
|

was therefore subject to water logging and beéapse of this
he wae unable to construct e house thereon. Uth can a

site be considered fully unfit for constructioq of a
dwelling house? Is it only when no constructiJn Qhatsoever
is possible in spite of any steps being taken:by the owner?
Cbviously, it cannot be sc because BDA itself JouldAnot
select an area whare no construction is possible at all

for the purposz of plotting it out into house sites and
allotting them. On the other hand, one person/may be able
to incur the expenditure of filling up a marshL area and
raise the sits to‘road level to put up a building and
another may not be able to afford such expendifure in
addition to putting up a house of the size reLuirsd by him.

So far as the latter is concerned the site may|, therefore,

be fully unfit for construction, There cannot be an

absolute standard prescribed for this purpose. 1 should

not be understood here to be interpreting the:guidelines
|

but I am only indicating that it is capable o? different

interpretsticns. In this case the applicant pleaded his

{
inability to construct a house and the Government obviously

after due consideration directed BDA to allot;him an

: f
alternative site. The only inference that can be drawn

I
is that his claim that the site was fully unfit for
construction of dwelling house was accepted by the Government

which had issued the gquidelines, In these circumstances

1 am unable to say that there was a violationﬁf the guideline



justifying a warning to the applicant. I have perused

the note recorded by the Chief Secretary on the subject.
He has mentioned that between 26,8,1982 and 31.12.1985,
BOA had given 783 altérnative sites all of which violated
the conditions laid down in the Government order., Over
the years, BOA had been exercising a great deal of
flexibility and discretion in allowing alternative

sites. The abplicant's case was only one such. The
note also states that Government was aware of the practice
and in many cases had itself given directions. Ffrom all
this the only one inference that is possible is that the
Government did not consider the guidelines as invioclable
and so violation of the guidelinses, if any, cannot be held

against any allottee including the applicant,

12, Turning to oguideline No,2, here also I am unable to
agree that there was a patent violstion of that guideline
in this case so as to justify the issue of a warning to
the applicant. This guideline says that an alternative
site can be allotted only in a new lay out. What is a neuw
lay out? 1Is Shri Nerasimhan right when he says that since
the entire land comprised in the two plans-made in 1975 and
1985 was acquired in one transaction in 1959, the sites in
the two plans constituted only one lay out or when two
areas in a plot of land acguired in one deed are plotted
out into sites on two different occasions can it be said
that a separate lay out was formed on each such occasion?
In my view the choice between these two ways of looking

at the guideline is not so obviocys as to say that if one

T
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' i
of them were followed the guideline itself is violated.

When the governing body of BDA consisting of séveral non-

officials and several senior officers of the QOvernment

approved of the allotment of the alternative s#te to the

applicant,the presumption has to be that they knew the

guideline and acted in accordsnce with it, 1 have already
|

menticned that Government itself which issued ﬁhErguidelineg

‘/)

did not consider them inviolable. Therzfore, sven assuming
that the applicant took an active part in the!entire
process leading up to the allotment of alterna&ive site

to him, for which there is no evidence at all %s already

stated, I am convinced that no categorical statement can

be made against him of having violated guideline 1 or 2,

13. In the light of the above discussion I a% convinced
that ther: was no evidence whatsoever on which}the respon=-
dents could reach the conclusicn which they diF when

conveying a recordable warning to the applicant in the

d 21,8,1886,

|
The decision of the Upa Lok Ayukts excnerating the applicant

impugned DC letter of the Chief Secretary date

of more or less the same charges fortifies me hﬁ the view I
have taken, Ffor the same reason, I am also uﬂable to uphold
thé decision of the respondents on the repres%ntation of the
applicant against the warning so issued to reject the same by

order dated 29,9.1987 (Annexure E). I have tﬁerefore, no

hesitation in quashing the DO letter dated 21.8,1986 (Annexure
| _

A) and the order dated 29.,9.1987 of the Government rejecting
|

the applicant's representation. 1 hereby quash bath of them

and direct the respondents to delste any refefence to this

warning incorporated in his character roll. The said lstter
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of warning shall not form part of the confidentiel
dossier of the applicant and should not be tsken into

account for any purpose whatsoever,

14, In the result the application is allowed, But
in the circumstances of the case, parties to bear

their own costs,
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B.R, Hsgde - ' S.M, Babu

Date ‘ ~ Office Notes
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KSP/PS s 6.1.89

i ORDER

In this pstition, the petitioner |
wants us to punish the respondents in '

application No.917/87 for failure to L
comply with the directions issued by one '
A | of us (Hon'ble Shri P.Srinivasan) sitting
e «-g\f RN as a Single Member Bench disposing of
IR 1\ tred application, o
(,: 3 § Notices wers issusd te the P
22 4 PR Yy oo respondents. »
L 4 3
s o ).‘ : wWhen the matter came up for

hearing, Shri S.M.Babu, learned counsel
for the respondents, intaorms us that
our ardsr has been duly complied with. YV

Shri N.Umapathi fer Shri B.R. Hon
Hegds for the petitioner does not dxaput’«'\

, In view of the above, ws hereby
drop the contempt of ceurt preceedings

. , -1 leaving the parties to bear thsir own cost.
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