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Present
THE HON'BLE MR, JUSTICE K.S.PUTTASUAMY  UICE CHAIRMAN
_ THE HON'BLE MR. L.H.A. REGD - = .. MEMBER(AJ.

_ APPLICATION NO.640 OF 1987. -

"N.u.NanJunath
v . - $/o N,Subba Reo,.
.o ' Ex-Postal Assistent(LSG)
' Head Post Office, o '
Tumkur. .o kpplicant

- e—————y

(By Dr. M,5.Negarajs,Bdv.fr the applicant)

avso-

e, e Ao axes

. 1. The Superintendent of
| N ' Post :Offices,

' Tumkur Oivision,
Tumkur.

. 2. Director of Postal Services(SK)
£ - , o Karnatake Circle; Bangalore,

3. Post ﬂastér General,
Karnataks Cncleg
Bangezlore,

ON“NN'PA; \4..The Nember(Per=6nnel)
PV T Q,\\ Postal Services Board

Yl el \\1 NEW DELHI, | . Respondents.
2 Vi ;.
'; ST \) “(by Shti M.5.Podmersjeish, ‘Sr.Stending Counsel for
p ‘kgéi’Wr"ﬂ;Z _ ; 3/“ Centrel Government for respondents) N
L \ N, iy - ; is day.
oo A\\fQ%~NL;{J //¢ _ )ﬂpplication coming.on for hearing th;smdav,
; . : 1 n’?’ft-ﬁ.’jf " LU | /

N Hon' ble M, Lo H.ﬁ Rpgo, Nember(A), made the follou1ng.
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‘vSelaction Gr:

The ahp

ORDER

licant assgils herein,the orders

passed on 17<7-1986(Ann.G), by Respondent(R) 2,

s the Disciplinary Authority('DA-R2'

rehoving him

affirmed by R3,es the Pppellate Autho

short) on 7-1

been mistyped as Ann.'N' in the appii

upheld by R3Jon 9-4-1987(Ann.J), in hi

es the Revisi
prays that th

him consequer

2, The

the viste of

The epplicant

as Clerk on

3, Whi]
(sPm, for shg

to 14=-11-198"

initiated againsf him and & charge-sh
on him on 10~1h1§éa,under Rule 14 of
"Civil Services (Classification, Contr
Rules 1965 (I965.Rules, for short), by

of the following 3 articles of charge

from service,uith immedis:

)jese orders be set sside,

ltial benefit.

the case, in its desired

/

»de in 1979,

.e he was working as -Sub-
rt), Kyathasandra, betue

5, @ departmentsl enquiry,

v

P

for short ),

ate effect,‘
rity( YAA? fof
0-1986 (Ann.H,-uhich séems to have
:atioﬁ) and

s capacity

on Ruthority (RA, for short), end

aranting

following salient features delineste
perspective,
entered service in the Postal Depasrtment

|5=-8=1855 and was prbmoted to the Lover

Postmaster:

en 29-7-1983

(DE) was

eet was served
the Centrel -.

ol and Appeal)

R=1,in respect

s,éypported




- by a statement of imputations of misconduct:

T T
MNIETA N
’,- TO/ - ~ - /L
~ ¢ - \, <
Q’T; F f ('; \\ /"
L R
Pid e ) g ;
ot ;é )
{as Carv ey )~/
. R/ 4
N\ &t Y
N _
AP

+

"Article I

That the said Sri N.S.Manjunsth

while functioning as Sub=Postmaster,

Kyathasandrs during the period from

29-7-1983 to 14-11-1983: .

i) furnished lisbilities in respect

of Money Orders in the S,0.Daily
- accounts which do not sgree wauh

the lisbility a2s noted in the S,0,
Pccount and MO register to retain
excess cash in his Office-cash
and Stamp balances on several dates
(detailed in the annexure II of
this memo) during the period from
Rugust, 1983 to 14-10-1983.

ii) retzined cesh in his office cash
" and stamp balances in excess of

the authorised maximum cash beala-
nce of his office without justi-
fied lisbilities on several dates
(detailed in the annexure II of
the memo) during the period from
September,1983 to 19-10-1983.

Thus, Sri N.S.Manjunsth violasted the
requirement of rule 677(B) read with

" explanetion under it and note below Rule

676 of the P & T Manual, Volume VI, Part-
111,

Article 11

That the said €ri N,S5.0.: unath while
functioning es Sub-Postmesicr, Kyathasandra
S0 during the period from 29-7-1983 to
14-11-1983, failed to write the sub office
account of Kysthasandre SC for the period
from 17-9-1983 to 19-10-1983 and thus viola-
ted the requirement of rule 658 A and C
resd with rule 673 of the P&T Manual, Vol.VI
Part I1I,

T Article 111

‘That the seid Sri N.S.Manjunzth while
functioningin the sforesaid capacity during
the aforessid period kent - <um of Rs,5289-98

(Rupees Five thousand two hundred eighty nine/

98 paise only) short ir i": cesh and sktamp

“%) ' - balance

a—

1
!
f
!
|
|
i

o
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. bsllence of Kysthassndre S0 an
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20-10-1983 and thereby violated

th

P & T FHB Volume I read uith
ruld 658(A) of the P&T Manusl,
Vol,vl, Part 1I1."

g requirement of rule 103

i

of

4, The gbove cherge~sheet wes served on

10-1-1984,0n
murthy, Super
sioh, Tumkur,

5 Prosecution

to the charge*éheet, he had shoun his

therein.

5. In h
the Vigilance
rivasamurthy
either from t
Div&sion,be a

short), in the

. the only treai

who could be
in this case.
he may appoin
tendent of Po
office of R-3
on 23-2-1584,

Also on the s

‘narayanarao,

Officer ('PO!

the applicant, by Shri H.,V
intendent of Post Offices

Uitnessee (PWs), furnishe

is Letter dsted 18-1-1984
Officer, in the Office of
had suggested,fhat an exp
e Circle Office or from
Jpointed asﬁhe Inquiry Of
DE,to be held against th
ved official svsilable in
abpoinied as I.,0., heppene
Thereon, R=3 directed o
t one Shri K,N.Murthy Rao
:t Offices(Comp) / 'ASPD!
ss 1,0, Puresuant theret
the said Shri K.N.Murthy
sme date, he eppointed on
ASPO, Tumkur Division, ss

for short).

&

——

,Sreenivasa-

: Tumkur Divi-

in his role as DA; In the list of

d at Ann. 1V

name, at S.No.(5),

,addressed to
R=3, Shri Sree-

erienced officer

any neighbouring

ficer ('10' for

e appiicant, as

his Bivision,

d to be a‘Uitness

n 1-2-1984, that

, Ascistant Superin-
for short/ in the
o, R=1 éppointed

Rao as the 1.0.

e Shri &,Shankara-

the Presenting

6.The




‘6. The appiicant did not submit any
written stetement of defence, in reply to the

charge sheet served on him, on 10-1-1984,

7. This cese seems to have héd a
chequered history since then, the relevent

details of which sre as follows, Shri K.N,

'\Murthy Rao, the 1,0.,0n completion of the DE,

submitted his report to R=1 on 26-5-1984,hold=
ing,that all the 3 articles of charges,stood

proved agsinst the applicant.

8. The applicant submitted e written "brief"
to the 1.0, on 20-5-1984,as a supplement to his

uritten statement of defence,stating inter alia,

that Shri Srinivasemurthy, SPO, Tumkur, in his
capacity as DA,appointed the I,0. as well as the
P.0. of his own choice &nd tﬁat'he was examined
as » PU on 21-4=1984, in the course of_tﬁe oral
enquiry,hasving been listed as such,in Ann.IV tﬁ the
charge~sheet, He'éIIEQed theréin,that the staﬁu-
tary provisions.of Rule 14(17) of the 1965 Rules,
were given a go=~by,in thé course of the DE, Besides,
he complesined,that the DA had aGted as 2 witness against
him. Thereby he pointed out,that the principles |
of natural justice vere violated and he wes denied

reasonable opportunity,to substantiate his defence.

9, Shri Sreenivasamurthy,in his cepacity ss

' Dp, ie seen to have taken cognisance of the above,

L o

/ .
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. 2

by stating in his Order dated 12/13-6~1984(Ann.8),

that he was mot accepting the Induiry| Report dated

26~5-1984, a¢ the applicant uvas denied the opportunity

under Rule 14 ofthe 1965 Rules, to examine himself

and therefore¢ under the pouere vested in him under

Rule 15(1) ibid, he wes remitting the| case back to

the 1.0, to
sllouing the

submit his I

10. Pu
the 1.0, sub
enumerating
(which emong
and the DA)
instructions

the DE,

1. In
8/13~-8-1984,
in his role
Report to hi
cited therei

further cour

12, Th
B-1) informe

eions of Rul

h\quiry Report theresfter,

mitted his report to the

the objections raised by

the mesnuhile, on 2 refe
received from R=3 in thi
as Df, is seen to have ce

m along with the pertiner

n, soliciting instruction

ereon,.R-Z by her letter

o

/

hold enquiry further, from the stage of

applicant; to examine himeelf and to

rsuant to the asbove order deted 12/13-6-1984

DA, on 7-7-1984,

the applicent

other thinge, were against both the I.0.
shen the DE wess resumed znd sought further

from the DA, in regard to continuance of

renée dated

s regard, R-1
nt the Inguiry
it documents

s, ats to the

ce of ection, to be taken in the matter.

dated 2=4-1985(&nn.

d the DA, that complisnce with the provi-

e 14(17) of the 1365 Rules, was mandatory

and




énd failure to do so,would result in denisl of
reacsonable opportunity to the applicent;to defend
his case, She therefore remitted the case to-the
I.0.,with direction;to conduc£ the DE de novo ,
from the stage of compliance,with the provisions

of Rule 14(17) ibid end to submit the Inguiry.

Report afresh. thereafter, expeditiously,

13. In complisnce with the above direction
of R-2, the 1.0, submitted a report to the former,

stating inter alia, that the applicent did not

participate in the DE,proposed to be‘held gg'gggg

as above.on 11-4=1985,0n the plea,that it was not

.in accordance with the prescribed procedure and

that in these circumstances, he had‘no other slterna-
tive as I.0.,than to treat the proceedings as closed
and conclgde the DE, A copy of the‘Daily Order Sheet.
No.7 dated 11-4-1985,uas tent to R-2,along with this

report,for perussl and further necessary action.

14, Thereon,R-Z ie seen to have assumed the
role of DP and issued a shou casuse notice to the

applicant,on 17=6=1985(Ann.C). For clarity of

\%“?TF.- r

T reference, we have designsted her as 'DA-R2'., In
- /,\\ :
PRI RE A -
~ l{ ‘;;. . ?) .’\ /’}\

. { ‘»‘ '..K \ <

i \

he s2id shou-cause notice,she furnished the appli-
<dgn£ with a copy of the Inquiry Report dated 26-5-1984,
eﬂong with the de novo proceedings referred to above,

d

She stated therein,thst on careful consideration, she

* had accepted the szid Inguiry Report and wes in agreement

W

e e ety - A



uith the findifgs therein. Through the
show csuse not ‘
‘to the applics
Inquiry Reportif he so desired,uithin

period stipulated therein.

15. The
thereto,fn ne-R2,on 18-9-1985,alleging
following defe
Viqg,that the disciplinary action propos

him as a result, be dropped.

(i) That Shri H.V.Sreenivasamurt

- (i1)

{iii)

(iv)

could not act as DA,as he had

4

above

ice, che provided an opportunity

nt,to represent against the said.

the

epplicent submitted & reply

the

cts in the DE and therefore pray-

~-ed against

made certain allegations against

him,in his Memo dated 10-=1-=1

084

and |had cited himself as a prose-

cution witness on behalf of

That. he nominated persons of

the DA.

‘his

choice,as, I.0. and P,0. anc thus

/ov
arrggated/himeelf, the role o

f both

s Jlidge es well as Prosecutor,which

wa

s| impermissible in law.

That both the DA and the 1.0, ignored
the| provisions of Rule 14(17) of the
1965 Rules, and thereby,denied him,

his| legitimate right of defence..

That the above defects were |pointed

outl to the 1.0.. in his uritten 'brief’
dstled 20-5-1984. but no heed |was given

to

the same,

(v)
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(v) Thet the DR,did not accept the Inauiry
Report dsted 26-5-1984 ofthe I.0. on
account of noh-compliance with the pro-
visions of Rule 14(17)'igig and had
remitted the cese back to the I.U. for
further inquiry.

(vi) That there wes no provision in the
1965 Rules, in regard to para 14(v)
supra and therefore,the directions
given by the DB ,for a further inquiry,was
ultra vires of the 1965 Rules,

(vii) That on conclusion of the DE,by the

I1.0.,uhen he submitted his report to
the DA,on 26-5~1984, he had closed his
mind,on the issues referred to him for
inquiry and consequent ly,conduct of any
further inquiry by him and submission of
s report thereafter,wou JZ;onstitute a

- | judicious function but would only be an

empty formelity.

~(viii)R2 had thereon, on 2-4-1985,ordered a
de novo inguiry, for which there wae no

provision in the 1965 Rules.

(ix) The earlier DA had not acceptec the
Inquiry Report dated 26-5-1984, while
the subsequent DA=R2,had zcceptec the

¢g¢@ayg. ' sgme ,which was violative of the prin-
- T, . : . .

ONHN3794}3§\ ciples of natural justice,
AN

(x) The 1,0, had not functioned i-~-ncon-
dently and judiciously, but wse tutored
by the DR and other superior authorities.

g%

e

145, Thereon,




)

. and in pertic

s a witness,

- 26=11-1385, &

16, The
(Ann.D),is'se
served on the
remitted the
nue to its lo

by her earlie

- 10 '-
reon, R=2 by her\Memo dat
e¢n to have cancelled the

¢ase back again to the I,

r Letter dated 2-4-1985.

. :

ed 6=11-1985

!

show cause notice

applicent by her, on 17-6-1985, and

0., to conti--

jical end, the de novo inquiry,ordered

17. On the same date viz., 6-11-1985(Fnn.E), she

informed the
Inquiry Repor
therefore ins

sions oF Rule

provide an op
his case and

Inguiry Repor

I.0. thet he had not submitted a fresh
t,as direcfed by her on 2-4-1985 and
tructed him,to comnly hith the provi-
14 of the 1965 Rules, meticulously,
slar, Rule 14(17) ibid, sﬁ as to
portunity to the applicant,to present
thereafter, submit his "updated"(!)

t, within the period specified. She

reiterated in this communication, that in this

7
background,iqél the show cause notice

on 17-6-1985,

cancelled separstely.

18. In

submitted a2 ¢
Qo that

statfﬁg/the a

to him by thg

to the applicent,uas beir

issued by her

g treated as

compliance,uith_the above, the 1.0.
erse report to DA-RZ,cn 26=-11-1985,
pplicant declined to exaﬁine himeelf
as alsolto ansuer the questions‘puf

former, for reasons best knouwn to

him, when the DE was commenced de novo again on

clgded thebir

's scheduled and therefdrt

iquiry apparently ex part:

i

—

s he had con—

2. He submitted

the
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the formal Inquiry Report on 1-1-1986,to DA-R2,
along uwith the pertinent documents, holding that
2ll ‘the 3 articles of charges,stood proved against

the applicant,

19. Thereupon, DA-R2 served e shou ceuse
notice on 25-2-1986(Ann.F) on the applicent,

narrating the background to holding the DE de novo,

and furniching a copy of the fresh Inquiry Report

dated1=1-1986 and called for his representation
if any to the show csuse notice,within the period

specified,

20, The applicant submitted a reply to the
above shou cause notice on 27-4-1986 to DA=R2,
steting,that the reply sent by him with refererce
to her esrlier shou cause notice,dated 17-6-1985,
zs also the submissions made by him to the I.0.
on 26-11-1985, be treated as a2 psrt and parcel
of his reply,to the second show cause notice
served on him, by DA-RZ,on 22=4=1986, The 57r£iceﬁt
more or less reiterated the points urged by him
earlier and pleaded,that the disciplinary proceed-

}nltlated
ings; qﬁpmﬂ'agalnst him be dropped.

.. Thereon, by her Memo dated 17-7-1386

§K (Ann.G), DF=-R2 imposed on.the appllcawt the

d

e
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22. The applicant preferred an appesl

thereon, on 10-8-1986, to R3,
dated 7-10<1986(Ann,H), effirmed as
punishment‘
sccount the long Iéngth of service
by tHe applicant,sanctioned on huma
grounds,
to the extent of 2/3ré of "his pensi
that he hag retiréd from service.,
ing excerpt of the above Memo of th

relevant to the questions urged in

cation:

Compassionate fllowance to

1]

O 0 U’m<+¥4m ®n 000D -

M H O~ 0 WA

M O e O ct O

vho by

imposed by the DA,

.. The long period that'h
yr .the finalisation of th
linary case against the &
learly proves the fact th
isciplinary suthority was
jlar about giving more th
sle opportunity to the ap
sery stage to disprove th
2velled against him. Inst
rying to ergue his case 0
tantive issues the appell
sen concerned more about
=ed technical irregulariti
ed and wents to get the a
n the basies of presumed t
rregularities,

5. The appellant furt
ed that he had put in mor
1 years of service and th
rders removing him from s
ere issued when he was ho
n the end, he made 2 pray
hould be allowed to compl
emaining 4% yeers of serv
uperannuation, From the
ervice of the appellant i
hat he had come up for acg
n a number of occasione,

ppellant had been put in

M

e

his Memo

AR, the
3

but taking into

ren dered
nitsrian
him, only
on deeming
The follow-
e PR, is

this appli-

as tasken’
e disci-
ppellent
at the
parti=-

an reason=
pellant at
e charges
ead of
nthe eub-
ant has
the suppo=
es commit-
dvantage
echnicel

her plea-

e than

at the
ervice
spitalised.
er thet he
ete the
ice for
record of

t is seen
verce notice
particularly

n regard to the integrity and it
annot be said any means t

hat the
sincere

‘service
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service on prime fecie, There is
no reason for modifying the punish-
ment given by the Directorbf Postal
Services, South Karnataka Region,

6., However, keseping in vieuw that
the appellant had put in more than
30 years of service snd a2lso the fect
that he would not be eble to get any
other job =t this stage, I, B,Pera-
brahmam, Postmaster Genersl, Karnstaka
Circle, Bangalore-=560 001 hereby ORDER
that compascionate sllowance only in
respect of pension not excceding 2/3rd
of the pension had he been retired from -
! service be grented to the appellant.
purely on humanitarisn grounds, Compa-
ssionate sllowance may not be given for
the gratuity,” -

23, The applicant pursued the matter by way
of a revision petition to R=4, who rejected the séne,

by hie Order dated 9-4-1987(Ann.J),under Rule 29 of

the 1985 Rules.

24, Rgarieved,the applicent has come before

ue, through his present €¥pplicetion.

25, The recspondents heve filed their reply,

resisting the application.

26, Opening his attecks'Treﬂ.&.Négaraja,
learned Counsel for the applicent, submitted that

the recpondente had not made cut a cast=iron case

v ¥

st

ﬂquihtf ggainst his client, 2s there were many chinks in

is,,f»*fow\

AT ‘the evidence adduced against him in the DE, Besides,

(pE ubmitted, the DE was beset with many an_infirmity,.

jich had resulted in trevesty of justice to the

xﬁ . 27.He



- 27. He alleged; that the 1.0, Shri K.N,
Murthy Rzo, wes bissed agsinet his client, on
account [of which, he had requested thencompe~
teht authority,to appoint another of ficer in
his plade, but this was not given heed to.
Consenitgntly, he submiited, that|the inquiry
conducted by Shri quthy Rao ageinst his
client, |was fatal to him ana therefore,

illegal,

28, In order to fortify thie conten-
tion, he relied on the ryling of| the Suﬁreme
Court im AIR 1976 S.C. 2701 (S.PARTHASARTHY v.
STATE- Of ANDHRA PRADESH), that the inquiry
conductéd by 2 biased officer vitiates tHe‘
order passed therein and that the order of
'punishmant, on the basis of such| inquiry was

illegal), invalid and inoperative.

200, He 2lso0- sought to derive support
from thi observation of the Supreme Court,
in AIR 1986 S.C. 2045 (R.S.NAYAK =-ve.- A.R.
ANTULAY]| & ANOTHER), that 2 Judge who is biased

against| e litigant, cennot render justice to

o

- . ’ooo'oo"s

him,




30. Shri M.S.Padmarsjsish, leszrned Central

Government Senior Standing Counseliappearing for

the respondents, tountered the allegation of bzas, -'ff;

on the score, that st no t1me the epplicant had
'made e complaint to the competent,euthorlty,agalnét'
the 1.0., by way of bies petition,in'the course of_
the DE and therefore, the question o%'bias-now |

~urged by Dr.Nagéraja%uas clearly en afterthought,

31, We have exémined the pubmission of either
éideQ’on the question of slleged biess of the I.0.
| aoelnst the applicant. Dr. Nagafaja could no£
adduca any supportlng ev1dence, to shou, that the
1.0, bore animus towards his client or was preju-
‘diciel touards him, so ess to render the discipli-
_nary proceedings detr1menta1 to hiS 1nterest. We
-notice,thet the DA (sri Sreenivasa murthy) hed i
not on his own, appointed Sri K.M.Murthy Rao, as
JI.Uf in this case, but“on.the cont:ary,by'nis
letter dated 18-1-1984,sddressed to the Vigilance
bfficer,in the office\of R-3, had requested,that |
an.experienced officer, gither from the Circle
Office or'From'anyfoF the neighbouring Postal -

/ﬁ‘\NlﬁTPA/,

Q)\ Divisions, be epp01nted as the I, D., as the only

tralned officisl iho wss svailable in his Division
for th1= purpose, could not perfarm thlS role
;;/}Lelng-a.materlal witness' in this case. . Thereon,fn

g R-3 had sdvised DA, on 1-2-1964; that he mey appoint

A% WA= /
. ' . ﬁg g ' L .one

— .

B RO

s e o




el

Mofficial® b

his office,ed 1.0, The DA appointed

- 16 -

‘one Sri K,M.Murthy Rzo, ASPO (Comp), from

5ri KM,

Murthy Reo ag 1.0, eccordingly, on the instruc-

tions of R=3{ It is thus epperent, t

I.0, ves from o Postal Division,other

het the

then in

which the applicant was serving and wgs not

appointed by

of R-3, Therg¢ is. thuc no proof whatso

that the 1.0{ had either "personsl" or

bias ,against

32, Even if Mofficiasl" bias is
to the 1.0, merely becsuse he happene
subordinate o the DR, it would not i

lead to presymption of bias and vitie

disciplinary

Delhi, 196 (BHAGAT RAM v, UNION OF IN

- 33, Li
(RAM NARESH ;|
the mere f=zc

inferior t=o

nary pfoceed

34, We
apové decici
Delhi and £l

epplicant wa

‘the DR on his oun, but o

the applicant.,

n the advice -
ever to show, .

"official®

imbutéd
d'to be

psd’Facto'

proceedings,as laid doun

ceuise, in AIR 1967 Allah
/. STATE OF UP), it was h
t ,that the status of fhe'
izt of the DA,uould not
ias and‘thereby,render th

ings illegsal,

are in respectful agreem
hre of the High Courts of.

lzhebad, In the instant.

¥

= not directly subordinat

o

—

te the
in SLR 1966
DIA).

abad 384
eld, that
1.0, uas
constitute

e discipli-

ent with the
Judicature,
cése, the

e to the 1,0,

° as




o=t

as he uas from s Postal Division, other than
where ,the epplicant uas serving st the rele-

vant time,

35. In the light of the sbove facts end

Teasoning, the contention of bias,againsf the

1.0., urged by Dr.Nagaraja,sholds no water
end the two rulings invoked by him in the above
cases, do not come to his sid. We therefore

reject this contention of Dr, Nagarsja.

36. The next ground of a£tack bny::Negapéja
ués,thét'Sri Sreenivéseﬁdrtﬁ};u §PO, Tumkur DBivi-
sion,'cauid nof.have acted as DE;,since he was @
material présecution-uitness and has.cited es such,

as P.W.5 in PAn.IV to the charge-sheet. In this

‘connection, he invited our sttentidn to Rules 12(1)

and (2) of the 1965 Rules, which read as urndef:

'n12(1) The President mey impose any
of the penalties specified in
Rule 11 on any Goverpment
servant,

(2) Without prejudice to the pre-
 visions of sub-rule(1), but
subject to the provisigs of
sub-rule(4), any of the penal-
ties specified in Rule 11 may
be imposed on — B

(2) a member of & Central Civil
Service other than the
General Centresl Service, by
the appointing suthority or
the suthority specified in
the schedule in this behalf
or by eny other suthority
empoweregd in this behalf by
a general or special order
of the President;

-7




37. He then referred to the i
’issued by the Director General, .Pos
- graphg in his Memo dasted 27"1-1965,
the apﬁointment of an gd hog DA, by
tial Order)under the‘ﬁrovisians of

where the gompetent authority, wes d

functioninp

duced belqu:

"(ii)

Civil Post included in
ral Central Service, b
authority specified in
behal f by & general or
order of the President
no such order has been
the appointing suthori
- authority specified in
dule in this behalf,”

-

as DA.' These instructi

When the competent auth
unable to function as t
plinary suthority.— In
where the prescribed ep
or disciplinary authori
uneble to function as t
nary suthority in respe
official, on account of
personally concerned wi
charges -or being & mate
ness in support of the
the proper course for t
rity is to refer such &
Government in the norme
for nomination of an ag
plinsry authority.by a
Order under the provisi
12(2) of C.C.S.(C.C.E,)

. -

!

() a persen appointed to o Centrel

the Gene-
y the "
this
gecisl
or,where
made, by
ty or the
the Sche-

nstructions

ts dedj-
 in regard to
a Presiden=-
Rule 12(2) ibid,
isabled from

ons are repro-

ority is

he disci-

2 case
pointing

ty is '

he discipli-
ct of an
his being
th the

riel uit-
charges,

het sutho-
cese to

1 mannet
hoc disci-
Presidential
ons of Rule
RUleS,19650"

38, |In the asbove context, Dr.Negaraje

sedulously argued, that as Sri Sreenivasemurthy

] . . a
was persorally concerned,uith the ¢

P!

[

herges framed

sinst

<

[{sg]




egeinst his. client he ues 8 "meterial uitness“f'-
-in respect of ell the charges franed egainst tbey'
epplicant,es was evident From-the factbthet he
was cited as P.Q.S in an;IU,to the charge-sheet,
-and therefore, there was a serious ihpediﬁent
. to his role as D;A;‘ The right course in these
| circumstsnces, for ‘the competent authority;'he
urged, was to. refer the matter to Government For
“nomination of an ad hoc DR, by a Presidentisl
Order,under the provisions of Rule 12(2) ibid.
"// " This not having. been done; Or. Negaraje asserted,
that the drsc1p11nary proceedlngs held against
his cllent, vere vitiated and therefore illegal.
In this connectlon, he referred to the dicta of
" the Supreme Court in AIR 1986 SC 180(OLGA TELLIS
~vs.- BOMBAY MUNICIPAL CORPORATION & ORS.) that
eppeerence of injustice,uss es_eood ee denial of
justice snd that justice should not only be done,
but also be seee to be done, | |
J .
39, Relying on the decision of the Supreme _
Court in AIR 1958 5,C.86 (STATE OF UTTAR PRADESH
vé. MOHAMMAD NOOH), Dr.Nagsreja submitted,that in
that case, the Deputy Superinteﬁdent of Police,who

-f‘!"—b) . )
”’“Mewcrg?ékb had conducted ‘the Departmental Enquiry,against o

- f\\ Police ﬁensteble hed himsel f given testimony in
"that case and that Hwe Supreme Court had ruled, |
'J// that thls vas grievous violation-of natural justice.

ﬁ%» Coee '1_:The"

S
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Tha Suprehm Court'fufther‘obseryed,
= act of‘the Deputy Superintendent of
f.in having'his oun teétimony fecorde
caée, induhitably evidenced a state
{uhich clearly,discloéed,considerabi
against tregonstable, which was égai
_ciél propriety and foir play.

40, Or.Nagesraje also relied o

that the

Police

d in the

of mind

e bias

nst judi-

n the

decision of the Supfeme Court in AIR 1984

1356 (ARJUN CHAUBEY vs. UNION C
AND OTHERS), where it ﬁbserved,thet
ciplesof natural justice were viola
éase, where
superior,of éharQE‘of mis-conduct if

~to him,afts

) F INDIA

the prin-

ted in that
» an employee was dismissed by his
1,rélation

'r considering himself, the explana="

tion tendered by the employee and therefore

the order pgassed in that enquiry,uwas

41, Countering the above =roug

DOr.Nagerajg, Shri Padmarajaish stres
the sforesgid Memo dated 27-1-1985 f

Director Genersl of Posts and Telegr

ét‘best, a |guideline and could not

~ the statuto

he ssserted, the said Rule would apg

stahces, wh '

nd not otheruise.
__J%

/

act as'DA &

ry effect of Rule 12(2) i

ere only ons official uas

illegsal,

nent of

éed,-that
rom the

sph, was '

wllify

bid. Besides,

ly tofcifcuﬁ-
sveilable to

42.57i




. the case,

4;42.;SriAPadmarajaiaﬁ refbtédfthaggdntén-

~tion ovar.Nagéréja,thét Shri Sreenivgsamurthy

vas @ "material witness" in this case and there-"

fore, disablédvfrom acting as DA in that case.
He explained, that it was the ASPb'in charge of
‘Kyathasandra Sub-Post Office, who hed sctuelly
investigsted into the matter, particuleriy thét
relating'to'substantial shortage of cash:ana :
stamp balance on 20-10-1983, in the said Sub-
Post Office. Shri Sreenivasemirthy had visited
the Sub-Post OffiCe‘at Kyathasandra, only theré4
after and ue;ifiéd the facts. .Iﬁ tbesé circum=
stancés, Sri Padmarajaiah streséed,;tﬁéf'by no
meané could it be inferred,that Sri Sreenivasa-
‘murthy, who ected as DA initially in ‘this case,
wes a "meterial Qitness",to tﬁe chérges ffemed
ageinst the epplicant and thefefore prejudicéd.'
the csse of thewapplicent in the DE. At best,
he ssid, he ués only & "formel witness" and
hergly discharged his'legitimate functicr, <
supervising authority in this case. Besicdes,
he submitted; that Sri Sreenivasamuryhy uas not
"personally concerned" with the“chargés framed

against the apﬁlicant,'but these charges were -

‘q framed on'thévbasis of the report of the ASDD‘I/c

15 of Tumkur Postal Sub=-Division, cited as Pu-1 in

U, | ~ 43.The

-—

T, - -
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'43.

Sri Padmata;aiah submitted was as

The moot questlon theref

are,

to uho

sctually vas the "materisl u1tness" in th1s

episode.,

ASPO 1/c,

detected 1he =hortage of caeh and
lerities in Kyathasandra Bub-Post

carried oyt the 1nvestlgat10n, was

"material
‘the fact,
- been arri
QOIBly re
Sri Sreen
ses" he s
Rssistant$
Sri Sreen
there ues
maintaine

‘applicant

44,
if any, i
took over
certein o
notice,on
the 1.0,
from the

provision

pn 2-4-1985(Ann.B-1), for

kccordlng to him, Sr; Se

TumkUr Sub=-Divieion, -who

pi£ness“. This was also
he argued that a dec151
%ed st in the DE in quest
iylng on the’ eyldence of
ivasamurthy. The other ™

bid, vere PUs 2 and 3, wh

5 in Kyathasandra Sub=Pos
Lﬁ;samurthy not belng a
no legal bar on_hlm, Sri
i, to issue 2 chargéfshée

k3

and act as DR,

n this regard, venishéd,
the role of Disciplinary
ther defects #w¥® in the

Z.» I . )
accoungof which, she remi

stage ‘of c0mp11ance PP re

3

=

of Rule 14(1) of the 19

|

. ‘ )

Nevertheless, he arg%ed;

shappa(PU-1)

had First
nther,lrregp-

Of fice and

the principal
evident from

on could have
106,'Qithout
P.W,5 i.e.,
sterial witnes-

o Qere Postal

t foice.rThus, -
"msterial uitnesgﬁ
PadmarajaiaH

t against the

thaty,infirmity

|luhen R-2 herself

Buthority, When
DE;camé to her
tted the casglto
de'hdvo.enqdiry,'
qu1red under the

65 Rules.
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‘f AS Dr NagaraJa endeevoured to counter the
4
above conten+1on of Shr1 Padmerejeiah, relylng

on the dlcta of the Supreme Court 1n AIR 1976 S C.
1899 (R. NISRA s, UNIDN oF INDIA), that an order

Uthh was once void cannot be. Velldated

46. We have cerefully exemlned the r1va1

.content1ons on - the question of Sr1 Sreenlvese-

murthy, the 1n1t181 DA, being & "matérial witness"

An this cese end its concomitant effect, on the

legality df .the disciplinary proceedinng The'

evidence on record apd the pleedlngs¢by both

"51des before us, do not dlsclose, that Sr1 Sreeni-

/

vasamurthy uss "personally ;ntereeted" in this
cese, so @s to taint the disciplinary proceedings

with any illegality as alleged.

47, The facts reveal, that the irregula-.

rity end mis-conduct on the pert.of the epplicant

mthh assume particular grevzty, on account of
malversatlon of public funds, uwas flrst detected
by Sri K Seshapps, ASPO 1/c, Tumkur Sub-01v151on,
PU=1 in thlS case, and that it was his report,

Uthh was the Foundatlon for 1n1t1at10n of the

-DE agalnst the appllcant.

"49 As to the rellance placed by Dr Nagarega

the 1nstructions 1ssued by the Difecfor General,

b e




v» Posta and T
dated 27-1‘
'btment of an
Shri Sreehi
initielly,
ibeing invol
case, the r
/3.R.RAGHUP

. PRADESH & O
‘controversy
.cétégorical

guidelines

legraphs, Nem Delhi, in
1965 (vida para 37 above)

ad hoc DA, on_the premls

uas d1sabled to perform t
ved as o "materlal witnes
ecent dec181on in (1988)4
ATHY & ORS., vs, STATE»GF(
RS/, is apposife, uhichvs
_at rest, ° The Supreme Ca
ly obeerved thereln, that

1ssued by the State Gover

' §!‘}¢

'hiéﬁﬂemd"
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e;that |
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his role,
s™ in this
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ANDHRA -
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urt,
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50.Dr, Nagareja next contended,that R2 having
| directed the I.0.,by her Letter dated 2-4-1985
(Ann.8=1) to hold the DE de novo,z;iould have
 ensured that the dlsc1plinery proceedlngs held —
until then uere sll annulled and that the DE
‘was 1n1tlated wholly gb initio as if the earlier
proceedlngs dld'ﬂot exist, lBUt,<thls was not

dohe hevcompleined but the DE uaé continued-
mid-stream,as a hybrid proceedlng, uhlch detrected'
from coherence and cogency and thus resulted 1n_ S
=erious inguﬁtlce to his client, He also' | |

dthe

stres sed that R=2 should have 155ued/order of
app01ntment of the 1.0, and DA aneu(after she took

over the role as DA-R2), ennulling the earl1er orders

‘oﬁ appointment.of I.G. passed by Sh:; greenlvaSemurfhy
as the initial DA, but this Qas not done, - He al#o
urged,that the P.0. too,should heve been likewise
6hanged. Dieciplinery proceedings cerried out‘

in this maﬁner, he contended, were unféir.end illegal
and therefore, he urged that it would be travesty |
of justice,to hold his client gu11ty on the basis

of thece 1llegel proceedlngs.

51. Shri Podmarsjsish counteréd'the abové plead-
vng on the scare, that-R- 2 had exp11c1t1y dlrected S
the 1 0. by her aforesaid Letter dated 2-4-1935 f
(Ann.B~ 1) to contlnue the DE from the stage the
applicant uves denled the opportunlty to substantlate

vﬂt B his

.




Rk T

"the same, by

‘no requirem

his defence
of Rule 14(
thus:

"Rule

Oin_accordance uith the p

rovisions

17) of the 1965 Rules,uhich reed.

14(17). The evidence on b

of th
be pr

e Government servent shal
nduced. - The Government g

ehalf.
1 then
ervant

may exsmine himself in his own behelf

if he
duced
then

so prefers, The witnesse
by the CGzvernment servan
be examined and shall be

s pro-
t shall
lisble -

to crjoss-examination, re~exasmination

and examination by the .Inquiring Autho-=
rity jaccording to the provisiaons appli-
cable to the witnesses for the discipli-

nary

5205hri Pa
gave this o

cate his in

sccount of

authority",

dmarajsish averred,that t

pportunity to the applice
nocence, but he failed ta
adopting a recusant atti

which,the 1.0, had no oth

he 1.0,
nt,to vindi-
aveil of -
tgde#; on

er slternative,

than to_éowclude the DE,ex garfe.» There was

nothing ill
emphaéised,

of vitistiz

appointment
issue a fre

R
to WeEedy i

proceedings

53. We ha

on the aboyv

egal on the part of the 1
in continuing the DE fra
r, ¢ directed by R=2 anc

ent in law for R=2,to cen

of Shri KN.Murthy Rao 2

0., he _

m £he stage
there was

cel the initial

s I.0. and

sh order of appointment of 1.,0. and

nvalidete that part of the diéciplinary

;,wherein there was no inf

ve given due thought to t

e qUestidn, by both sides

U

P il

[~

irmity.

he plesdings

« The following

‘rulings
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rulings seem apprdpriata in this'régard:.
S4.In AIR 1962 Rssam 17 (K.C.SHARMA vs,
C - . STATE OF ASSAM), the High Court obsepvéd that

. the DA uwho is not the 1,0., while considering

the report of the latter,may for the reasons

to be recorded in uriting,mé$'ramit'the cese - =

to the 1.0, for further inquiry. This is pre= -
" cisely uhat DA-R2 did in this case, by her
- o Letter dated 2-4-1985(Ann.B=1). |

~ 55.The dicts of the Court in AIR»19637Nénibur,
28(L.I. SINGH v. L;G.SINGH) lends support t&'this
'vieu when it observed, théi such furthef inquiry
may be ordered uhere the DA is of the oplnlon,
that there has been some error or 1rregular1ty
in the course of the DE or the inquiry report
suffers from the lacuna of not probing adequateiy

into certain aspects.

56. We deferentially concur with the dicta
- . in the abdvé”two ceces, uhich clearly bear on

"the case beFore us, as DR-R2 pr901sely complled

Ulth the requlrement accordlng to the above dicts,

. by her -Letter dated 2 4= 1985(Ann.8-1)

57. The Supreme Court in AIR 1971 sC 2213[K R.

I . ' E e
. o ﬂ) . GerLlu
.

—




. DA=R2 could

defect had drept into the DE or some

vitnesses were not examined or for s

rezson,
fortifies t
aforesaid L
OE, de novo,
therefore f

Dr,Nagaraje

de nova righ

fying the e
‘The cohfent
and P.0, sh
directing 1
merit in thi
there was n
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duelt at le
(pars 35 =zb

the 1,0,

58.0r,Ng
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hie inquiry

virtually h

into the ms

held de nov

Thie decision of the Suprem
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he action taken by DA-RQd
¢tter dated 2-4-13985,t0 i
"rom the stage/of its vit
ind no merit in the conte

,that the DE ought to hav

arlier disciplinary proce
ion of Dr,Nagareja,that b

huld have been changed by

s context, spert from thé
b evidence to show,that t
t the applicant. We have

noth ,on the question of 2

hve. ) urged by Dr,Nageraj

gareja also strenuously =2
0. had concluded the DE 2
report, his role es I,D.

e became functus officio

tter. He also alleged,th

e

4

nitiatimof the DE de nov

important
ome other

e Court

in her
nitiate the
iation, We
ntion of

e been held

't from the very beginning,by nulli-

edings in toto.
oth the I.0.
R=2,while

0 hasalso no
fact, that
hey nurtured
earlier
lléged bies

a2 2gainst

rgued ,that
nd submitted
ended end

and therefore,

not heve directed him to enquire further

af the DE uwsas

o tuice to rectify the defects,uhich he
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seid,was contrary to fhe provisions of

Rule 15 of the 1965 Rules, The respondents

thereby, had plpyed e fraud on.the rules, he submi@ted.

We find this argﬁment,tortuous and insne,in

the context of what we have explained in fhe l
foregoing, in the light of the three fulings

cited in support (paras54 to 57 sbove).

59.0r,.Negaraja next assayed,to highlight
the other infirmities and defects,in regard to the
procedére‘of conducting the DE, He slleged, that
the 1.0, acted both as 8 Judge as well es a
Prosecutor,in conducting the DE,by putting lead-
ing questims to his client, The facts speak for

themselves-res ipsa loquitur, he assserted. In

particular, He referred to Queﬁétioqs_S to 11
put to him,by tne I.0. on 21-4-1984, uhich he
said, uwere fevealing,as to the dual role pleyed
“y him as Judge snd Prosecutor, which wass violative
of the statutory rules and therefore,rendereé the
disciplinéry proceedings illeéal. /In order to
- buttress this contention, he relied on the ruling
“NECfA\\\s\oF the High Court of Judicature, Karnatake, in
’ \LJR (1987) 9 REPORTS(KAR) /[ C.NAGARAJA BHAT v.

. 5
i \ -
“ X 3% ANARA BANK & ORS.7/, The learned’ Jud ges remarked
[$) LY
RN ;3}})3‘n that case,thet the manner in uhich the I.0.
LY \ / N
A ./gff # conducted the DE,bympurwxamlnlng defence witnesses

*&Q . ) Qnd

~ ) R .. a—




Lo
-

. - referred to
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LI

{

leeding questions to Pis

5lestebli"

c‘shed that the 1.0, was biascd‘as hetacted both

‘as prosecutgr snd Judge,ln reccrdlng

evidence
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conduct of the DE as pointed out .by him, the
' : S

respondents had no legsl suthority to nunish
his client,in an invslid DE}"In this cqnfé;i,
it is apnropriatg to refer to the following
raetioc of fhe Supreme Court in AIR 1557 SC 882
(UNION OF INDIA v. T.R.VARMA): -

"The Evidente Act has no applica-
tion to enquiries conducted by
tribunels, even though they may ,
be judicial in cherscter. The law
requires that such Tribunels should .

, . observe rules of natursal Justice
in the conduct of the enquiry and
if they do so, their decision is

‘not lisble to be impeached on the
ground that -the procedure followed
was not in accordance that, uhich
obtains.in a Court of Law. Stetifig
it broadly and without intending it
to be exhaustive it may be observed
that- rules of natursl justice re-
quire that s party should have the
opportunity of adducing 211 rele-
vant evidence on which he relies,
“that the-evidencs of,the opponent

.. should be taken in: ;ﬁ?hls .présence,
and thet he should be glven the
opportunity of croscs—examining the

‘witnesses examined by that party, and
that no materisls should be relied
on sgainst him without his being
given an opportunity of explaining
them, If these rules are satisfied,

' the enquiry .is not open to attack
on the groundthat the profedure .

" 1aid douwn in the Evidence Act for
taking evidence was not str1ct1y
folloued "o

\ - N : . ‘..
; '—Vleued 8s a whole, in the lxght oF the dicta

notice, that Dr.NagaraJa is merely drau1ng a"

lcng bow in his contention that ﬂ:e I.B..acted

"_/\

of . the SUpreme Court in T.R. UARNA's Case, ve o

-

. ‘, . | V% B . -. both ) _' -
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fboth as a proéecutor as well as»a‘judge,by’
putting leéding qﬁestions tczhim; We hotice,'
that in tha dlsc1p11nary proceedlngs held
fagainst thé applicant,the rules of natural
justice uerevduiy observed,; in that the applicant
uas affehded reasonable opportunity,of adduciné
~a11 reIBVanf evidence,on.uhich hé.relied; that
the evidence'of the proéecution witnesssyas
recprd'e_d in his presence and he was allowed to
cross-examine thesg-gitnesses and that no material
uas relied on agaiﬁsﬁ-him withoﬁt giving him an
opportunliy to rebut the same., We are thué satis~
fled,that substantisl justice has been rendered
in the bE~h;1d_against h:‘uﬁo However, it needs

to be realised,that to eipect s perfect system

of justice (emph351s added),bas ed on rules of

léu;is no/more rational than to hope to balance
soap-bubblles on hat-pins! We, the:efdre, for
the reasonsAaFo?éstated, do not fjﬁd any sub=
stance in| the coﬁtenfion of Dr.Nagarajé,thaf the
disciplinfery prpceediﬁgs held'agéinstlhis clieng
vere vitiéted,bebaﬁsevthe 1.0, a;fed both as a
prosecutor as well as o jﬂQQe_and therefore
-rejécf»the'same.r ‘
. 62.Ue notlce that both in the wrltten pleadlngs.
as well 45 in the course of heerlng, the maln thrust

N

of the applicant has been‘cn thB allEged procedural

. e »6? o j B 1rregular1tles
£t




.
i,
2

on the varidus contentions urged by Dr. Nagaraja.

-~

‘irregulerities in holding the DE, end the

attempt if eny,to say the least hes been |

. feeble and lukeuarm of vindicat1n921nnocence

on the besis of concrete ev1dence9aga1nst the
three cherges framed against him, |

63.Earlier, ue have dueit'uith'at.length,

in regard to the elleged procedural inflrmities'

in holdlng the DE and have given cogent reasons

regectrng the same,
64.\e now turn to.the'question of guilt of

the appllcant,ln regard to the charges framed

__agalnst hlm. We do so, bearing in m1nd the

jurisdiction, power and authorlty of thls Trlbunal,

which is primesrily concerned u1thA3ud1c1al revieu

of the decisions of Government and other euthorir

ties, While exemining the verious contentions

orged specially,in'the sphere oF appreciation of

, evidence. ‘A finding based on 'no evidence'

1]

whlch is regarded as an error of law, env18ages'

,1n itself, 8 conc1u=1on, Uthh would not have"
sver been reached by a person of sanxty and
rreason, on the ba51s of the ev1dence on record
.It needs’ to be clearly borne 1n mind, that this

Trlbunal, cannot reapprec1ate ev1dence, if any;:
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9

as 8 Cour{ of hbpéal'and errive et| a conclu~

sfon, different from het of the ultimate,
L 6ompetent, fact-Findlng authorlty, under the
~ Ryules, I} is also not supposed,to supplant its )
N A

vieus, on| those of the said suthority, ss being

more_reaéanable. The distinction |betueen judi=

cial revijeu and'appéal,'have been |duelt upon at

length, in S.K.SRINIVASAN v. THE DIRECTOR GENERAL

Esk & OTHERS (Applicetion No.1653 af 198§) decided

by this Tribunel on 30-1-1982%,

65.Ue nbtice,that the ﬂmeé charges framed

against the applicant are based bredominantly_

~

| The'gravamen of the
RS

;—fdn documentary evidence,
i did not

charges is, that the app;icant*%mg

Ve

make enty

M0 Regiet

reqularly

-retained

in exces$.

‘uith no I
and that
.'balanCe

on 20-10
:cularly -

by,us.in
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-1983 to the tune of Rs.S

éfhéiﬁhéntj'éoouments of

, correctly and faithful
cash in his office,as al
of the maxihum authoris

elation whatsoever to th

Ln the Sub-Post Affice of
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the applicant has hlmsalf in his defence stete-'

: ment racorded on 21-4 1984, admltted that cesh

balance uas retained by him,onvmany occesions in

excess of the maiimum limit euthofised,qp the -

‘pretext of meeting lisbilities,on account of Nﬂd;-

amounts required to be disbursed, This has been
negatived by Shri K.S,Subbarao, Postel Assistant,
Kyathassndra (P.U.Z); ss-he has deposed, that sll
Nstreceived for payment on the date in.quqstlon;-
were cleared on that very day, leading ﬁoiﬁfér;f"
that entries in the MO reglster,uere not falthfully
made by the appllcant 'The applicsnt has not
rebutted this deposition of PW-2, on account of“
which, and in the face of his ouwn admlesipn, he
a;cgpts the.guilt; -

A o N
' 67. The applicant hes sgquerely admitted Charge-1I,

in his eforesaid.defence statement dsted 21-4-1984."
The pertinent Sub~Office Accounts Register (Ex.P-22)

itgelf reveals, that the zpplicant had failed to make |
entrles in this reglster dally,from 17-9-1983 to \\\
18-10-1983 1.9., for 8s long & period as over o
month. The sboue reglster speaks for itself and
cannot come to the rescue of the applxcant in

:espect 0F~¢h18 charge.

o rwiee

68, Lastly;/ue'came to Charge-III, which ih fact,
ig the gravest of all the three charges Framed agalnst
the appllcant as it relates to a- substantxal shortfall

/
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‘to the tune of Rs.5289-58,in respect of cesh -

end stemp bslance,on 20-10-1983, [The epplicent is

“ seen to have sdmitted in his sforesaid defence |

_ ststement,dsted 21-4-1984, thet this shortage

detected on 17-10-1983. .If that be the case;

(]

RE
the applicent has not explalned?as to why he could
ﬁot report promptly to his 1mmed1ete euperlor

about this chortage,to facilitate |[speedy remedial
action, Betueen 17-10-1983 and 20-10-1983 there

ues 8 yet a working day on 19-10—1983 Yet the

applicant mysteriously choSe to conceal this
suﬁstantial shortaée,in pUblic:ﬁunds,frbm his
immediate superior,-_His,explanationfﬁhat‘hr did so,
in order tervoid”unpleasantnegs in his office

and that he was tryihg to make goad the IOSS'in

' the mesnuwhile,to say the least, is puerile,

specislly in the context of the fdct,that the
eoplicant grossly feiled to dieplay‘the utmqsr.
integrity,in his quotidian stétutory‘duty,of
mainfeining the"pertinent regiefers end accounts,
faithfully and metlculously and off. retelnzng at the

end of the daxﬁ amounts, both in cash and also 1n

‘the shape of stamp balance ulthxn the authorised

limits, in relatlon to the 119b111ties required
to be-discharged_and_ln checking;tth balance
amount scrdpulodsiy,evgryAday.;]ﬁeyhaverbgqn;fj"

'.Qgg_,f

- -




son o am———

-37. = >\ )

!

informed thst the‘applicent hes eveg made -

good the loss pertly,to the.extent.of Rs.2700/~.

\

: 69.1t is e well-known maxim,thet what is

proved by record, ought not to be denied - qudd

per recbrdum grdbat?hh non debit esse negatum.

‘Also the uell known maxim,that gross. negllgence
pert1culaﬂ§ in matters relating to public funds,
is a fault and gross fault in this regerd,is a

fraud = magna culpa dolus est,'maghalnegligéntia

culps est, tends to lend the chsracter of malver-
sation of publlc funds, by the applicat,in the
circumstances aforementloned, in respect of the

charges framed against him, If there was eny

o genuine impedlment to thse spplicent in exerc151ng
the’desired vigilance and contralover public funds
entrusted to his came, Such“as treqpass'by the
neighbours.thrqugh tge premises of his Subrpost
Office aS‘glleged, nothing prevehteg him from
getting it removed firmly,at once,rfailing which,

to report the mstter promptly,to his immediate

"y supf%ior,fbr appropriate action. The fact that

the appllcant feiled to do so,0nly, leads to
shouw,that the explenation proferred by him is

-meke~believe and.fgtuous.

70Jbough R=2 could have with ‘due eare and

.‘1

prudence ensured that the DE proceaded smoothly '

h and on right lines by. guarding against.dncogstgncy

- ,..\ - - o -
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of the-applicant, without however

.to counter the same._ Thls om1551o
Ty uas v1olat1ve of the pr1n01ple= of

.':LHe relied on the ru11ng of the Sup

w38 -

end indecisiveness, es are apperent in this

case, We csnnot conclude therefrom,that the

-, DE held against the applicant]uas not veracious,

épecially,uhen the quilt of the applicant is

urit lé;gééprimarily on documentary evidence,

which is irrefregsble. '~ In this contexi, ue

find no substance in the contention of Dr.Nsgersja,

that DA=-R2,accepted the .Inquiry Repott dated -

1-1-1986 blindly, even though it ues virtuslly .

a replice of the earlier Inquiry Report,submitted

by the 1.0, on 26-5-1984,uhich was

not agreed to,

by her. We have examined the Inquiry Report

=meitted by the I, U. on 1~ A= 1986.~

We find,that

it is not a mere copy of the earlier report as

alleged,by Dr.Nagzraja.

71.1In referring to Memo dated 7~10~1386

of removal from service imposecd by

“(ARn.H) of R=3, affirming as AP, the punishment

R=2 as DA-R2,

on 17=7-1986(Ann.G), Dr.Negaraja submitted,thst

the AA haditakeh extraneous Pactors into account

relevant. material before his clien

- namely, the alleged past sdverse service record

'jlacing the

L to énab1e<him"

N he contended

peme Courtnin

' '.AIR 1954 st 506(THE STATE OF (SORE v, K.MANCHE GOWDA) - ¢

naturel Justlce.

Seaapnl e




to bolster this contention., The Suprems
Court held in that case,thet if the punishment
proposed to be imposed on the delinquent =

Government servent is mainly baséd(emphasis

added),on his previous service record, the

second notice to be issued to him,must disclose
the same snd that if this is done, the punishing
suthority cen take that second notice,into
account,though the seme was not thes subject matter

of the charge at the first stage.

72. chri Padmerejaieh,countered the .sbove
contention of Dr.Nsgaraje,on the score, that
in the case before us, the punishment Qes not
enhanced but on the contrery,its severity wes
minimised‘by the RA,by grenting the applicant
comﬁassionate allouvance,not exceeding 2/3rds
of his pension,under Rule 41 of the Central
Civil Services(Pension) Rules, 1972, teking
into account,his length of service of over 50 yesars.
MANCHE GOUDA's, case, relied upon by Dr.Nsgersje,
he sgid, did not'apply to the present case, 8s
it related to a circumstance, where the punish-—
ment imposed By4the DA,came to be enhancéd by

the higher authority.

734le have cerefully perused the Order dated
7-10-1986(Ann.H),paséed by RS,as~ﬁA. The dicta

U S

i
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‘ment imposed is based msinly(empha

@xhex'the past adverse service recg

- penalty proposed:

- 40 -

a

of the Supreme Court in MANCHE GOWDA's case

essentislly governs s case,vhere t

on the previous service record.of

disclosed to the epplicent. In the

sole and the uoole criterion,on uwh
affirmed the puniehmeot on the app
imposed by DA=R2, But, this punish
uider\gamut of other\evidence,eddu
Besides, the PA elieviated the pur
ing him compeesionete allowance;as
Furthermore, Article 311(2) of the
coms to be ..'ame.ndedv by Parlisment on
under, which dispensed with the re

notice,to-be given to the'delinque

AN

"No such person as aforesaic
be dismissed or removed or

in rank except after an in

which hé& has been informedT
-charges against him and giv
reasonable opportunity of b
heard Anc respect 'of those ¢

E Prov1ded thet uhere it
: ,pqsed after such enquiry, . tc
. upon: him any such penalty,’
3penelty may be imposed on %
of the evidence edduced dur
'inquxry and it shall not be
‘to glve such. person any opp
of making representation on

-penalty proposed n

he punish-
sis edded)

the applicant,

instant csse,

rd was not the

ich the A
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ment t2s hased

ced in the DE.
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Constitution,
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SR ' o 74, Taking all the sbove feciors into

eccount, we are of the vieu,thatAﬂwe dicte
in MANCHE GbUDA’s cese is nat on ail Fours
applicable to the case before us. and therefore,

é
ve negatlve the above contention of Dr Nagarega._'

75-FinalLy,‘Dr.Nagaraja appealed Fof sympathy
in imposing punishmen£ on his client, ih.ease he
dia not succeed on merit,in getting him uholly‘
‘exonerated of the cherges framed egainst him,'ﬁe
asserted,thaf the‘gunishment oFermoﬁeI,From’
service with immediate effect,imposed on his
client,ues far too d;sgroportionate,to‘tﬁe‘
‘grevity of his guilt if any. He alleged,that
ihe respondents had not examinee the piovisions
~ of Rules 27(2)(3) of the 1965 Rules, dispassione-
- . _ . tely and wlth realism, before imposing the extreme
N : " with
punlshment,of remov;ng from serulceélmmedlate.
effect. He earnestly pleaded,that the Tribunal
considet the matter, by tempering justicetmith

mercy.
- : ' ' . <

76.\We have given our most anxious considera~

tion to this last SubmissiOnvof-Dr.Naga;ajé. We

3 '53(‘%’." ’:" R

:ere of the con51dered v1eu that R-S as RA hes

been more than sympethetlc in 1mp091ng the'

AT R ‘record, which is none too satlsfectory. Ue notlce -

punlshment on_ the appllcat, desplte his past servzce C
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'thét the spplicant has a‘séries df:aduersé
enfries in his pest servide-record,‘some’bf uhiqh,:
pertaining to the years 1370 end 1975,aré'ofagravé'
nature, ‘He bas heid guilﬁy of3pécula£ing~fhnds
gf @ Society in 1970 and the présént:instanqe of
" melversation of ‘public funds appéars_tOJbeenwcfudéscence
" of that syndrome. tNeQertheless, we flind, that the
AA has been gracious énough,iﬁ mbderéting the puni=
-shment , thoough grant of compassioné;e.allouance as
.above. We Flnd no merlt therefore,ln the conten-
tion of Dr.NagaraJa that the respondents‘have_impo-
sed the punlshment,u1thout-due con51deration of the
provisions of’RuleS 27(2) end (3) ibid, and afe
satisfied,that.iﬁ the circumstances, the punishment
meted\i§—CQﬁBign. | o
_ 77, We have heard this case at lencth on-tuo.
days namely, on 10 and 11~ 11 1988, and have duly
‘noticed all the contentions urged-befqre us-by
‘both sides., o

78.In the result, we find,thst the spplication

is bereft of merit and we dismiss the same accord-
! ’ Lo '

..ingiy, vith no order hnuever,as'to.ccstgk . f”"l -
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