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CENTRAL ADMINISTRATIVE TRIBUNAL: BANGALORE 

DATED THIS THE 27TH DAY OF APRIL,1988. 

PRESENT: 

Hon'ble Mr.Justice K.S.Puttaswamy, 	 .. Vice-Chairman. 

And: 

Hon' ble Mr. P. Srinivasan, 
	 Member(A). 

APPLICATION NUMBER 462 OF 1987. 

B. S. G.K. Settty. 
(By Sri S.K.Srinivasan,AdvOCate) 

V. 

The Secretary, 
Department of Telecommunications, 
New Delhi. (By Sri M.S.Padmarajaiah, SCGSC) 

Applicant. 

Respondent. 

Justice K. S. Put taswamy, Vice-Chairman. 

OR D E R 

This is an application made by the applicant under Section 19 

of the Administrative Tribunals Act,1985 ('the Act'). 

2. On the recommendations of the Cadre Review Authority for 

Cadre Review of Indian Telecommunication Service Group-A Officers 

of the Department of Telecommunications (CRA), Government in exercise 

of its executive powers, in its order No.6-17/85-TE.I dated 26/28th 

November,1985 (Annexure-D) sanctioned the creation and upgradation 

of various posts of the Department as indicated in that order. That 

-. 	order to the extent which is material for this case reads thus: 

Senior General Managers (Rs.2500-2750 with Special Pa 

of Rs.250/- per month). 

Three (3) posts of General Manager of the Metro 

. ) 'T1ephones Districts in Bombay, Delhi and Calcutta and 
" )41/, post of Director of Telecom. Research Centre which 

:re at present carried in SAG Level-I or II 
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(Rs.2250-2500/2500-2750) will hence forth be in SAG Level-

I (Rs.2500-2750) with Special Pay of Rs.250/- per month. 

The posts of G.Ms will be redesignated as Senior General 

Managers. 

This part sanctioned a special pay of Rs.250-00 per month for those 

holding the posts detailed therein. In pursuance of this order those 

who were holding the posts or posted against them appear to have 

drawn a special pay of Rs.250-00 per month. 

From 28-11-1985 to 30-9-1986 the applicant was working as 

the, Deputr Director General (DDG) in the office of the Secretary 

to Government, Department of Telecommunications, New Delhi. On 

30-9-1986 he has retired from service on attaining superannuation. 

In the general revision of pay scales granted to all civil 

servants of the Union of India, the pay of the applicant had been 

fixed as on 1-1-1986 in the appropriate scale and he had been allowed 

the retiral benefits on that basis from 1-10-1986. 

Whn in service and thereafter, the applicant claimed that 

he should ihave been posted against any of the posts carrying the 

special pa' of Rs.250-00 and consequent benefits in the revision 

of his pay from 1-1-1986 and retirement should be extended to him. 

In its ofice Memorandum No.315-24/85-STG-III dated 15-1-1987 

Annexure-C) Government had rejected the same. Hence, this 

1ictionreiterating his very claim made before Government. 

'7 
. 	I 

bJ heIri 
'I 	 C-. 

' 

7~7 ' 

7. In its reply, the respondent had urged that the application 

s barred b.y time. On merits the respondent had urged that the 

This application was originally filed on 13-3-1987 before 

:ipál Bench as 0.A.No.330 of 1987 and on an application made 

applicant, it has been transferred to this Bench and is 

d as Application No.462 of 1987. 

a plicant who had not performed the duties of any of the posts to 
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which speical pay was attached, was not entitled for the same and 

that his non-posting against any one of those posts when in service 

was within its powers, legal and justified. 

Sri S.K.Srinivasan, learned Advocate had appeared for the 

applicant. Sri M.S.Padmarajaiah, learned Senior Central Government 

Standing Counsel had appeared for the respondent. 

Sri Srinivasan had contended that the posts to which special 

pay of Rs.250-00 was sanctioned by Government were promotional posts 

and the applicant, being senior to some of the officers posted against 

them, must now be deemed to have been posted against any one of them 

and all the consequential and financial benefits flowing from the 

same, extended to him. In support of his contention, Sri Srinivasan 

has strongly relied on the ruling of this Tribunal in R.KAPUR v. 

UNION OF INDIA AND ANOTHER (ATR 1986 CAT 31) and the rulings, of the 

Supreme Court which have explained the new dimension of Article 14 

of the Constitution, namely arbitrariness was the very antithesis 

of rule of law enshrined in Article 14 of the Constitution. 

Sri Padmarajaiah refuting the contention of Sri Srinivasan 

had sought to support the action of Government. 

The claim of the applicant for special pay and consequential 

benefits was rejected by Government on 5-1-1987 and this application 

was made before the Principal Bench on 13-3-1987 which is within 

a year of the order of Government. Hence, this application is in 

./ 
time. We see no merit in the vague and general objection of,  the -.--' 

in   .ç\ndent to the contrary. We, therefore, reject th same. 

On special pay of Rs.250-0O. sanctioned by Government in 

dated 28-11-1985, the CRA recommended thus: 

4. Higher Grades (Rs.3000!- fixed, SAG level-I plus 

,pecia1 Pay of Rs.250-00 p.m) 
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.l. The Telecommunications Board comprises one 

Chairman (Rs.3500/- p.m.) and five Members (Rs.30(9- fixed). 

The post of Chairman is filled up under the Central Staffing 

Scheme. Out of the five posts of Members, four are cadre 

posts of the Indian Telecommunication Service. The Cadre 

Controlling Authority has not proposed any change in this 

regard. 

4.2. The cadre controlling authority has pointed out 

that at present only four posts are available in the grade 

of Rs.3,000-00 fixed to the cadre officers against a total 

strength of nearly 2400 Group 'A' posts. Therefore, in 

order: to improve career prospects •of the Service, the 

strength of higher grade posts needs to be increased. 

It has further pointed out that in each of the three 

Metrpolitan Districts of Bombay, Delhi and Calcutta, there 

are at least 3 more SAG officers apart from the General 

Manager. In these proposals, 2 more SAG posts for Bombay, 

2 more for Delhi and 1 for Calcutta have been proposed. 

Hence, each G.M in the three Metro Districts will be 

controlling at least 4 SAG level officers. In order to 

ensure effective supervision and control, the General 

Manager's post should be in a higher grade.' Similarly 

the Director of the Telecom Research Centre is supervising 

the work of 5 Additionnal Directors in SAG. Hence, this 

post should also be in a higher grade. It has been proposed 

by the cadre authority that the above four posts should 

be oerated in SAG level-I (Rs.2500-2750) and allowed a 

special pay of Rs.250-00 per month. 

4.3. At present, the Metro Districts of Bombay, Delhi 

and Calcutta have 5,4 and 4 posts in SAG (including the 

post, of General Manager). 	In this 'brief', we are 

recommending the strengthening of these Districts by 

reating one more post of Additional GM in SAG in each 

these three Districts. Thus, each will have at least 

jyour Additional General Managers in SAG whose work is , 

equired to be superivsed and controlled by the concerned 

General Manager.. Functionally, therefore, there is adequate 

justification for upgrading these 3 posts from SAG 

(Rs.2250-2500/2500-2750) to SAG level (Rs.2500-2750) plus, 

a special pay of Rs.250-00 p.m. Similarly there isadquate 
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justification for upgrading the post of Director, TRC from 

SAG to SAG level-I plus a special, pay of Rs.250-00 p.m. 

Creation of these four special pay posts will marginally 

improve the promotion prospects of officers working in 

SAG level posts. Such posts have been created in other 

Central Services like IRS (Income Tax), IRS (Customs & 

Central Excise) IDAS etc. 

The CRA summed up its recommendations on this thus: 

8.Summarv of Recommendations & Threshold An4ysis. 

8.1 Consequent to the recommendations made in this 

'Brief', the existing proposed and recommended strength 

of the Indian Telecommunication Service is given in Table 

IV : - 

T A B L E - lv 

The existing, proposed and recommended cadre structure 
of the Indian Telecommunication Service Group-A 

Si. 
No. Grade/Designation 

Existing Proposed 
strength strength 
ason 	bythe 
1-1-1984 C.C.A. 

Recommended 
by DP& T 

1. Higher Grade 

Member (Rs.3000/-fixed) 	4 	4 	4 

Senior, General Manager 
(Rs.2500-2750 + Spl.Pay 
of Rs.25000p.m. 	 - 	4 	 4 

xx 	 xx 	 xx. 

8.3 Threshold profiles as on 1-1-1985 in 

respect of the service based on the existing, proposed 

and recommended structure are given in Table VI below:- 
S 

T A B L E -VI 

Threshold analysis of the Indian Telecommunication Service 
Group' A' 

Number of years for promotion to the grade 

trade 	Existing Proposed 	Recommended' 

AG level-lI 	22 	20 	 21 

JAG 	 . 9 	 9 	 9 

8.4 To sum up, following recommendations are placed 

before the Cadre Review' Committee for favour of. conside- 

ration: 	 - 
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1) Upgradation of the 3 posts of G.M. for the Metro Dis-

tricts of Bombay, Delhi, Calcutta and the post of 

Director, Telecom Research Centre from SAG (Rs.2250-

2500/2500-2750) to SAG level I (Rs.2500-2750) plus 

special pay of Rs.250-00 p.m. 

Accepting these recommendations, Government issued its order on 

28-11-1985. 

13. The CRA in its recOmmendations or Government in its order, 

had not defined the term 'special pay'. But, the concept of 'special 

pay.' or,  that term are not an unknown concept or term evolved for 

the first time by the CRA or by Government on 28-11-1985. 

14) Rule 9(25) of the Fundamental Rules ('FR') which are in 

om 1.4-1922 and are statutory defines that term thus: force fi1  

(25) Special Pay means an addition, of the nature 
of I pay, to the emoluments of a post or of a Government 
sexvant, granted 1n consideration of- 

(a) the specially arduous nature of the duties; or 
(b), a specific addition to the work or responsibility, 

and includes non-practising allowance granted to 
doctors in lieu of private practice. 

Under this provision, special pay is an additional pay granted to 

an incumbent of a post which involves specially arduous nature of 

duties or a specific addition to the work or responsibility, and 

includes practising allowance granted to doctors in lieu of private 

practice. 

15. When the CRA recommended for grant of special pay to holders 

certain posts and Government accepted and sanctioned the same 

Lts order dated 28-11-1985 both of them, without an iota of doubt, 

used that term only as defined in Rule 9(25) .FR and had not given 

contmplated any other meaning to that term at all. I have, 

no hesitation in holding that the CRA and Government had 

sanctioned 'special pay' only for the purposes and object of FR 9(25) 

S 

and no other. 	From this it necessarily follows that what 'is 
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adumbarated in this Rule must be decisive in deciding the question. 

In deciding the scope and ambit of Rule 9(25) Rule 5A FR 

which confers power on Government to relax the operation of any of 

the Rules in individual cases has no application at all. Rule 5A 

does. not control Rule 9(25) of the Rules. 

In para 4 of its recommendations, the CRA had expressed 

that the posts to which special pay, was attached, had to be treated 

as promotional posts. The CRA in its final recommendations or 

Government in its order do not expressly say so. But, notwithstanding 

of what is stated by the CRA, we cannot treat the posts to which 

'special pay' is attached as promotional posts or that one posted 

against them as promoted from a lower post to a higher post. 

Undoubtedly an officer posted to a post with 'special pay', gets 

certain additional benefits. But, by reason of that only, it is 

not possible to hold that they are promotional posts. 

18.Before considering the cases relied on by counsel forthe 

applicant, it is ap.t to recall the pregnant observations of Chinnappa 

Reddy,J. in AMAR NATH OM PRAKASH AND OTHERS v. STATE OF PUNJAB AND 

OTHERS (AIR 1985 SC 218) on the law of precedents. On precedents 

and applying the ratio decidendi of a decided case, the learned Judge 

warned thus: 

ll. There is one other significant sentence. in 
Sreenivasa Genêràl Traders v. State of A.? (supra) with 
which we must express our agreement. It was said., "with 
utmost respect, these observations of the learned judge 
are not to be read as Euclid's theorems, nor as provisions 

' 	
of the statute. These observations must be read in the 

\ - 	context in which they appear'. We consider it proper to 

' ( 	J 	., say, as we have already said in other cases, that judgments 
'\of courts are not to be construed as Statutes. To interpret 

,i words, phrases and provisions of a statute, it may become 
'Y necessary for judges to embark into lengthy, discussions 

,,) J but the discussion is meant to explain and .not to define. 
/ Judges interpret statutes, they do not interpret judgments. 

t. 

	

	 They interpret words of statutes; their words are not to 
be interpreted as statutes. In London Graving Dock Co.Ltd. 
v. Horton, 1951 AC 737 at p.761 Lord Mac Dermot observed: 



"The matter cannot of course be settled merely by 
treating the ip sissima verba of Willes,J. as though they 
were part of an Act of Parliament and applying the rules 
of interpretation appropriate thereto. This is not to 
detréct from the great weight to be given to the language 
actually used by that most distinguished judge". In, Home 
Office v. Dorset Yacht Co. (1970)2 All ER 294, Lordr Reid 
said "Lord Atkin's speech...... is not to be treated as 
if it was a statutory definition. It will require 
qualification in new circumstances". Megarry,J. in (1971) 
1 WLR 1062 observed: "One must not, of course, construe 
even: a reserved judgment of even Russell, L.J., as if it 
were: an Act of Parliament". And, in Herrington v. British 
Railways Board (1972)2 WLR 537 Lord Morris said: 

"There is always peril in treating the words of a 
speech or judgment as though they are words in a legislative 
enactment and it is to be remembered that judicial 
utteances are made in the setting of the facts of a 
partIcular case". 

Also see the passage under the caption "Judgments must be read in 

the light of the facts of the cases in which they are delivered" 

on pp.42 to 45 in "Precedents in English Law" by Rupert Cross (III 

Edition). Bearing the above, 7.1 will now examine the cases relied 

on for the applicant. 

19-1. In PADMANABHAN AND OTHERS v. DIRECTOR OF PUBLIC INSTRUCTION 

AND OTHERS (AIR 1981 SC 64) the Supreme Court was dealing with the 

legality of posting of Padmanabhan and others from the posts of 

Assistant Educational Officers (AEOs) to the posts of High School 

Assistants (HSAs) in the State of Kerala. 

1-2. While Padmanabhan and others, who were the appellants 

maintained that the posts of AEOs which they were holding, were higher 

and promotional posts and their postings as HSAs were in truth 

ryersions, the State of Kerala maintained that the posts of AEOs 

aLci\ HSAs were equivalent posts and were inter-changable and, 

z1 
lcl*ref ore, there were no reversions to lower posts. The Kerala •High 

L)J,JI 
)Co,4t accepted the case of the State of Kerala and dismissed the 

it petitions filed by Padmanabhan and others. 

19-3. On appeals, the Supreme Court ecamining the nature of 
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the duties and powers of AEOs and HSAsand all the. statutory and 

other provisions bearing thereto, disagreeing with the Kerala High 

Court ruled that the posts of AEOs carrying a special pay of Rs.50/-

per month wereJomotionalPoStS and _all0}Lecl their appeals. In 

reaching its conclusions, the Supreme Court relied on Rule 12(31) 

of the Kerala Service Rules (KS Rules) which defined the special 

pay thus: 

12. (31) Special Pay means an addition of the nature of pay 
to the emoluments of a post or of an officer granted inconsideration 
of the following: 

Where a post would call for a higher scale of pay in view 
of the additional and/or higher responsibilities attached 
to it; or 

Where the nature of work is specially arduous; or 

Where an officer has to attend to work in addition to normal 
duties attached to his post. 

Clause (a) of this rule provides for reckoning the higher scale of 

pay attached to the post as also special pay under Rule 12(31) of 

the KS Rules. On this, the Court also distinguished the earlier 

ruling of the Court in P.G.JOSHI v. DIRECTOR GENERAL, POSTS AND TELE-

GRAPHS, NEW DELHI [(1975) 4 SCC (L & S) 330: (1975) 2 SCR. 1151 which 

interpreted Rule 9(25) FR. 

19.4. The fact situations and the Rules that came up for consi-

deration and more so the questions that arose for determination in 

Padmanabhan's case are entirely different to the fact situations, 

the Rules and the questions that arise for determination in the pre-

sent case. Every one of the observations riiade in Padmanabhan'.S case 

i

J 

be read in the context of the fact situations, the Rules that 

me up for consideration. I am of the view that the principles 

unciated in Padmanabhan'S • case are distinguishable and do not 

ar on the precise point that arises for our determination in this 

se. On the other hand, the principles enunciated in Joshi's case 
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which has not been departed in Padmanabhan's case governs the ques-

tion. 

in Kapur's case this Tribunal was dealing with the transfer 

of Kapur from the post of Director General (Special Investigation) 

and Director of Inspection, New Delhi which carried a special pay 

of Rs.250-60 p.m. to the post of the Director of Inspection (P and 

P), New Delhi, which did not carry any special pay. The transfer 

was assailed by Kapur on the ground that the same had been done as 

a measure of punishment. In sustaining that case, this Tribunal 

also relied on the fact that the later post to which he had been 

transferred and posted did not carry a special pay of Rs.250-00 which 

the former carried. But, that is not the position in the present 

case. InKapur's case, the Tribunal had not held that the post carry-

ing a special pay was a promotional post and a senior officer was 

entitled to be posted as of right and if not so posted, the senior 

officer mkst be deemed to have been posted to that post as of right 

as urged by the applicant. The observations of the Bench on 'special 

pay' should only be read as made in the context of deciding whether 

the transfer was as a measure of punishment or not and as not support-

ing the very broad proposition urged for the applicant. I am there-

fore, of: the view that the ratio in Kapur's case does not really 

bear on the point. 

On the true meaning of the term 'special pay' defined in 

LRule 9(25) FR, only a person who has been posted and had actually 

7 to I I P £ 

/ 	 4'<rked shouldering additional responsibilities was entitled for 

cmecial pay' 	The entitlement for special pay arises only when 

son had been posted to a post which carries a special pay and 

J,-thIt person had actually discharged the additional duties of that 

/ 
and not otherwise. An nfficer who is not posted and had not 

worked for whatever reason that be, whether he is a senior or junior, 
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cannot claim 'special pay' if he had not been posted and had not 

actually discharged the onerous duties of that post. 

On facts, there is no dispute that from 28-11-1985 to 
S 

30-9-1986 on which day the applicant retired from service, he had 

not been posted to any of the posts which carried a special pay of 

Rs.250-00 p.m. and had not discharged the duties of any one of those 

posts. If that is so, then the claim of the applicant for the same 

Cannot be upheld. 

As to who should be posted to man a post which carries a 

special pay is primarily for the appointing authority to examine 

and decide. In my view courts and Tribunals which are illequipped 

to decide on the same should not trench on the same, except in excep-

tional cases on well settled grounds only. The fact that a person 

posted against a post carrying a special pay derives some advantageous 

immediately as also on his retirement, does not in any way alter 

the character of the post or the power of the appointing authority 

to post a person against such a post. For whatever reason that be, 

the applicant was not posted to any one of the posts carrying'special 

pay' till he retired from service. In these circumstances, the only 

inference to be drawn is that the appointing authority did not find 

it proper to post the applicant to man any'of the posts which carried 

a special pay. From this also, I cannot uphold the claim of the 

applciant. 

- -- 	
24. In my view, the claim of the applicant either directly or 

does not attract the vice of arbitrariness to invoke the 
Ile 

( 	 n' 	dimension of Article 14 of the Constitution. I see no merit 

pi1this contention of the applicant. 

25. I have so far examined the merits and found against the 

9'applicant. As noticed earlier, Government accorded its sanction 
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to grant special pay on 28-11-1985. From that date to 22-9-198 

on which day only he made his very first written representation, 

the applicant did not claim for posting him to any of the posts which 

carried a, special pay and was content to work 'as DDG which did nat 

carry any special pay. The time available for Government was so 

short to examine and post the applicant to any one of the posts and 

it is now idle to contend that notwithstanding the same, he should 

be deemed to have been so posted and the benefits attached to the 

same notiónally extended to him. In my view, these facts themselves 

justify me to decline to interfere, even if there is any merit in 

the claim' of the applicant. 

I have carefully read the dissenting opinion proposed to 

be deliv4red by the Hon'ble Sri P.Srinivasan, Member(A). For the 

very reasons stated in my opinion, I regret my inability to subscribe 

to his view that a post to which a 'special pay' is attached is a 

promotional post. But, if that view of Sri P.Srinivasan is held 

to be correct view, then I concur with his other view that the case 

of the ap1icant requires to be considered by Government as directed 

by him in his opinion. 

Before parting with this case, I deem it proper to observe 

that to remove heart burns and needless claims, it is desirable for 

Government to evolve a criteria for posting officers to posts carrying 

a special pay urgently, publish the same and scrupulously follow 

the same. Such a course is • in the interest of sound public adminis-

tration and the public servants also. I do hope and trust Government 

1 earnestly examine this and evolve the criteria. 

'As all the grounds urged for the applicant fail, this appli-

is liable to be dismissed. I, therefore, dismiss this applica- 

9X
n- But, in the circumstances of the case, I direct the parties 	' 

to bear their own costs 	 - 	 - 

VICE-CHAiRMA (1 
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Shri P. Srinivasan, Member (A) 

ORDER 

I have had the benefit of reading the judgment or draft 

prepared by the Hon'ble Vice-Chairman in this case. With 

utmost respBct, for reasons to be stated presently, :i am 

obliged to disagree with the conclusions reached by him. 

2. 	The applicant, who retired as Deputy Director General, 

Department of Telecommunications, a post in the Senior 

AdministratileGrad9 ('SAG'for short) in the scale of 

Rs.2,500-2750 belonging to the Indian Telecom Service Group A 

(uSA) complains that he was wrongly denied promotion to a 

post in the grade of Rs.21500-2,750 plus Special Pay of Rs.250/-

per month ('Special Pay Post' for short), when four such posts 

were created in September 1985, though persons Junior to him 

in SAG were so promoted. 

The main question for determination in this application 

is whether the aforesaid Special Pay Posts created in September 

	

- 	1985 were higher than those in SAG without Special Pay, so that 

appointment to one of the Special Pay posts constituted a pro-

motion to officers in SAG without Special Pay. If the answer - 

' 
( 	. 	

i&. in the affirmative, then the applicant who was holding a 

'pot in SAG in September, 1985 was surely entitled to be 

for promotion to one of the Special Pay Posts in 

with his seniority in SAG and if found fit to' be 

-" 	promoted to one of them when they were first filled in. 

The approach of the learned Vice-Chairman to 	 - 
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to the problem is also the same. But, he has recorded a 

finding that the aforesaid Special Pay Posts were not higher 

than the posts in SAG and that therefore, appointment to one 

of the Special Pay Posts did not constitute a promotion of an 

Officer in 4AG. On that finding, he has further held that it 

was upto the authorities concerned to decide who should man 
Pay 

the Speciai/Posts and not for this Tribunal to determine such 

appointment$* On the other hand, as I will attempt to.show in 

the following paragraphs, I am of the view that the Special Pay 

posts in question were indeed higher and promotional posts 

and as such, the applicant was entitled to be considered for 

promotion to one of them on the basis of his seniority and 

to be so promoted if found fit when his juniors in SAG were 

promoted to those posts. On the view I am taking, it would be 

begging the question to say that since the applicant did not 

actually hold one of the Speci8l Pay Posts prior to his 

retirement, he cannot be given the benefit of Special Pay while 

in service and consequential additional retirement benefits 

such as pension, gratuity etc., on his retirement. If, in fact, 

he was wrongly kept out of one of the Special Pay Posts while in 

service and was thereby denied the financial benefits flowing 

therefrom, it would not-be right to say by a circular process 
-- -..- 
/T 	 of reasoning that because he did not in fact hoidsuch a post 

	

V 	i.'y 

	

f "/ 	 he is not entitled to the financial benefits attached to them 

2 	 z either during his 5ervice or after retirement. I now proceed 

to hive the reasons which have led me to the view that I have 

indicated above. 	

.....4 

ME 
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4. Thà Special Pay Postai'n question, were created in 

September 91985 9  as a result of the cadre review 'undertaken 

by Government in respect of the lISA to which the applicant 

belonged. On the basis of the recommendations of the III Pay 

Commission accepted by the Central Government, review of cadre 

prospects once every 3 years was to be undertaken and proposals 

for creation of posts 8ubmitted for the approval of the Central 

Government to relieve stagnation with adequate functional justi—

fication. The Note submitted to the Cabinet along with the 

proposals of the Cadre Review Committee for the ITS—A, one of 

which was to create 4 posts in the grade of Rs.2,500-2,750 plus 

Special Pay of Rs.250 per month may be r.a.e.ad usefu h1s 

connection: 

"The career advancement prospects of these 

officers"  

the Note says, referring to officers of the ITS—P 

"have been somewhat bleak for the last 

few years. There has been stagnation 

especially at Senior Administrative 

Grade level for periods considered too 

long •..,.. and timely corrective action 

is deemed neceésary to boost the morale 

of the officers ,......... 

The recommendations of the Third Pay 

Commission accepted by the Central Govern-

ment provide, in such situations, for a 

review of the cadre prospects once every 

three years and the Depart7nents concerned 

haveto put.foriard proposals for creation 

of posts in various cadres keeping in view 

the functional needs of the organisation 

and the promotional prospects of the offi—

cers for consideration by the Cabinet." 

The Note for the Cabinet then goes on to set out the proposals 

of the Cadre Review Committee. The proposal with which we are 



"Uggradatign of 3 posts of General, Manager..... 

from SAG (2250-2500/2500-2750) to SAG level—I 

(2500-2750) plus special pay of Rs.250/— per 

month and their upgradation as Senior General 

Manager" 

(Emphasis supplied) 

5. The proposals contained in a "Brief" prepared 

in the Department of Personnel and Training for the Cadre 

Review Committee which i,ede the aforesaid proposal,include 

the following: 

"TABLE—I 

51 	 Existing Propo— Varia— 
N Grade/Designation 	 Strength sed 	tion 
0. 	

as on 	streng— (+ or -) 
1-1-1984. 	th. 	( 4 - 3) 

1 	 2 	 3 	4 

Higher Grades: 

Plember(Rs.3030 fixed) 	 4 	 4 	 Nil 

Senior General Manager 
(Rs.2530-2750+Spl.Pay 	

- 	4 	+4 
Rs. 250/—p.m. ) 

Senior Administrative 
Grade 

it will be seen that the newly created posts in the grade of 

,Rls*2 9 500-2 t750 plus Special Pay are placed separately in Higher 

' Gijades above SAG. 

6.. The "Brief" goes on to explain that in order to "improve 

1areer prospects of the Service, the strength of higher grade posts 

needs to be increased." The General Manager at Bombay, Delhi and 

Calcutta, it 	pointed out, would be controlling 4 SAG level 

officers (2250-2500/2500-2750) and similarly, the Director of 

.6 



the Telecom Research Centre, was supervising 5.Additional 

Directors in SAG. It was proposed, therefore, that these 

four posts "be operated on SAG level-l(Ra.2,500-2,750) and 

allowed a special pay of Rs.250/- p.m 	in this way, it would 

appear that the. newly created posts with Special Pay of Rs.250/-

per month, were contemplated as higher posts above the SAG of 

Rs.2250-2500/2500-2750, ehd the holders of these higher posts 

would actually control persons working in SAG. The creation of 

these posts with special pay, it was said, would "marginally 

improve the promotion of officers working in SAG level posts" 

similar posts having already been created in other Central - 

Services. This also indicates that the Special Pay posts were 

regarded as promotional avenues for officers in SAG. 

7. In R.KAPUR v. UNION OF INDIA AND ANOTHER (A,T.R. 1986 - 

C.A.T. 31), though in a different context, the Principal Bench 

addressed itself specifically to the question whether the post of 

Director General in the scele of Rs.2,500-21750 with a Special - 

Pay of Rá.250/- p.m. also created as a result of a cadre review 

in the Incometax Department was a higher post than one in the SAG 

(Rs,2500-..2750) without Special Pay. There also 5 Directors of 

Inspection in the SAG, as in this case, were placed under the 

Director General. On these facts, the Principal Bench speaking 

through Justice 1adhava Reddy,Chairman, held that, ".....it is 

clear that the post of Director General is a superior post to 
41 	 -..' 
Q. 	'that ofa Director of Inspection. ...." 	In my opinioh, this 

view squarely applies to the facts of the present case so far as 

position of the Special Pay Posts and the SAG Posts in ITS-A 

are concerned. 	7 
- 

J Jc__ 



B. It is also significant to note that when the 

Special Pay Posts were initially sanctioned in this case, 

they were given a separate designation as Senior General 

Manager, though this designation was later dropped. That 

also indicates that the special pay posts were higher posts 

meant to provide promotional avenues to officers working 

in SAG Rs.2250-2500/2500-2750 in ITS—A. 

9, That the intention of Government in creating the 

special pay posts was to give promotional avenues, albeit 

marginally, for officers in the SAG of R5.2250-2500/2500-

2750 is further reinforced by the fact that the Fourth Pay 

Commission recommended a higher scale of pay for these posts, 

viz., Rs.7300-7600 as compared to posts without special pay 

which were placed in the scale of Rs.5900-6700 and these 

recommendations were accepted by the Government and became 

effective from 1-1-1986 before the applicant retired from 

service. 

10. It would not seem to be correct to go merely 

by the definition of Special Pay in FR-9(25) for resolving 

the dispute in this case, ignoring the circumstances in whibh 

\ the special pay posts were brought into existence.tr.,=4e—e&se. 

c \Th8 Fundamental Rules themselves provide for relaxation of the 

jseid Rules in suitable cases by the Government (See: FR 5—A). 

jEssentially special pay as defined in FR-9(25) is meant to 
cover situations where a person continues in the same post but 

is called upon to perform more arduous duties or to shoulder 

additional responsibilities. The facts discussed earlier show 

........ 



-. 	. 	
. 	 ii... 

that,  the speciol.2pay2postg with,Whiáhweare:hero concerned, were. 

i\ 	

.1 	 ..• 	. 	 . 

in ?ect, .de4.ntto be higher posts, the holders of, which were 

epectedto supervise and control the work of-SAG officials with-

out special pay. There ìé nong preventing Coverment in the 

exercise of Its executive power from attaching special pay to 

posts in situations not strictly covered by the provisions of 

FR 9(25). After all, FR 9(25) only provides a definition of the 

expression "Special Pay" as used in the Fundamental Rules and that 
I 

:too ..'un1ess there be something repugnant in the subject or context", 

it does not confer power on the Government tocreate Special Pay 

Posts, much less limit such power to the situations set out therein. 

Clearly the context in which the Speial Pay Posts were created in 

the present case indicates that the special pay attached to those 

posts would not fall within the definition of FR 9(25). 

/ 

11. 	In P.C. 305141 v. DIRECTOR GENERAL, POSTS AND TELEGRAPHS,. 

NEW DELHI (1975) SCC (L&S) 330, decided by the Supreme Court, the 

situation as obtaining in this case viz., (1) the posts with special 

pay having been created as a result of cadre review, the primary 

object of which was to relieve stagnation in the service and to 

suogest creation of posts for providing promotional avenues; 

(2) the functional justification for creation of the special pay 

posts being that the holders of those posts would supervise and 

control the work of officers in SAG without special pay; (3) the 

special pay posts being assigned a higher scale of pay with effect 

from 1.1.1986 compared to posts in SAG without special pay; and 

(4) the special pay posts being placed under "Higher C rades" 

àbove SAG -in the proposal submitted to the cabinet and being 	- 
Ile 

ally desionated as Senior General Managers when sanctioned vJi-e- 
( 	 t1 

f TO& 'es&ns in.. SAG .be4i- called just General Managers did not exi.st. 

0jthe other hand, in Joshi's case, the posts carrying special py 

not higher posts and the special pay had been sanctioned 

specifically in terms of FR 9(25) (a) (see para 11 of judgment at 

pthra 333 of the report). the judgment in Joshi's case has, there-

fore in my view., no application to the present case 
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For the reasons stated above, I hold thet the 

Special Pay Posts were higher posts to which officers in 

SAG were to be promoted. That being so, the applicant 

was clearly entitled to beansidered for such promotion 

when his admitted juniors viz., Fl/s Satyapal, U.D.N.Rao 

and S.G.Watas and others were so considered and pro—

moted. 

I, therefore, direct the respondents to consider 

thd case of the applicant for promotion to kkx one of 

the Special Pay Posts from the date his juniors were 

promoted and if found fit, give the applicant the benefit 

of Special Pay of Rs.250/— per month from such date and of 

tt revised scale of Rs.7300-7600 applicable to those posts 

from 1-1-1986 till the date of his retirement and all 

consequential retirement benefits flowing therefrom. I 

do not wish to lay down - it is not the function of this 

Tribunal to d0 so - the criteria to be applied for such 

promotion, which is entirely upto the respondents depend—

ing on the requirements of the service and the nature of 

the special pay posts in question. 

N1, TPA  

In the result, I allow the application. Parties 
r 

-to bear their own costs. 
z ( 

) 

SaL- 
-' 	- 	 (P.sRINIvsAN) 

FlEFlBER() 

kms 
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ORDER BY THE BENCH 

In this case the applicant has claimed for the benefit. of special 

pay, revision of his time scale of pay from 1-1-1986 and for conse-

quential reliefs. 

2. On an examination of the claim of the applicant, the Hbn'ble 

Vice-Chairman has held that the post to which 'special pay' was 

attached was not a promotional post and his claim for special pay 

and revision of pay scales was not well founded. But, the Hon'ble 

Sri P.Srinivasan, Member(A). in his differing opinion has held that 

the post to which special pay s was attached was a promotional post 

and that his case'requires to be examined by Government on that basis. 

On the differing opinions expressed by the Members of the 

Bench, the point of difference that arises for determination is 

'whether the post to which a special pay of Rs.250=00 p.m. sanctioned. 

by Government was a promotional post or not? 

In exercise of the powers conferred by Section 26 ..of the 

AdmInistrative Tribunals Act,1985 ('the Act'), we refer the above 

poInt of difference to the Hon'ble Chairman tohear the said point 

either by himself or refer the same to such other member/members 

as may be decided by him under Section 26 of the Act, 

We direct the Registrar to submit a copy of this reference 

along with our differing opinions to the Hon'ble Chairman for his 

orders under Section 26 of the Act. 

6. Call on 23-5-1988 to await the orders of the Hon'ble.Chairman. 
4 	

..-... 

VICE-CHAIRMAN. ) vjrUE COPI 

g~ 
I 

BANGAL0E 

Sal- 
MEMBER(A) 	... 
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CENLAMINIST ATIVE5TRIBUWL 
BANGALORE BEt'CH 	 : 

BAIGALORE. 

APPLICATION NUWER 462/1987. Date of Decision:23-8-1988 

'I 
	 Shri B.S.G.K. Setty. 	.... 	Applicant. 

Vs. 

The Secretary, 	 ... 	Respondent. 
Department of Telecommunications, 
New Delhi. 

CORAM: 

Hon'ble Mr. Justice K.Madhava Reddy, Chairman. 

For the applicant 	... 	Shri S.K.Srinivasar,Advocate. 

For the respondent ... 	Shri M.S.Padmarajaiah, SCG. 

The applicant is a Telecommunication Engineer 

was recruited for appointment to Telegraph Engineering 

Service Group 'A' now redesignated as Indian 

Telecommunication Service (for short 'ITS'). He was 

posted as the Deputy Director General (DDG) from 

28.11.1985 to 30.9.1986 in the office of the Secretary 

to Government, Department of Telecommunications, New 

Delhi. That is a post in Senior Administrative Grade, 

Level-I (SAG Level-I) carrying a pay scale of 

R.25002750. On the recommendations of the Cadre 

Review Authority, the Government in exercise of its 

executive powers sanctioned the creation and upgradation 

of various posts in the Department of Telecommunications 

by its order dated 26/28.11.1985 (Annexure 'D'). 

Under this order inter alia 3 posts of General 

Manager of the Metro Telephone Districts in Bombay, 



special pay of Rs.250/— per month. The posts of 

General Managers were to be redesignated as Senior 

General Managers. Accordingly special pay of Rs.250/—

was allowed to those that were holding the aforesaid 

4 posts. Although the applicant as DDG was holding 
/ 

the SAG Level—I post in the scale of Rs.2500-2750, 

he was not awarded the special pay of Rs.250/—. Nor 

was he considered forappointment to the post of General 

Manager of the Metro Telephone Districts in Bombay, 

Delhi and Calcutta and to the post of Director, 

Telecom. Research Centre which carried a special pay 

of Rs.250/— per month. In the general revision of 

pay scales, the Fourth Pay Commission recommended a 

higher scale of pay for the above mentioned posts 

carrying a special pay of.  Rs.250/— per month. Thus 

while the oosts in the scale of Rs.2500-2750 without 

7' 
special pay were recommended a scale of Rs.5900-6700, 

: vt 	 -_ :• 

the posts in the scale of R.2500-2750 with special 

pay of Rs.20L— were recommended a scale of Rs.7300-

7600. These recommendations were accepted by the 

Government of India and became effective from 1.1.1986 

Before the applicant retired from service, he was 



pay. His representations that he should have been 

posted against any of the posts carrying a special 

pay of Rs.250/— and awarded consequent benefits in 

the revision of his pay from 1.1.1986 was not acceded 

to. He retired from service on attaining the age of 

superannuation on the Afternoon of 30.9.1986. His 

further representation to revise his pay and accord 

him the retirement benefits on that basis from 

1.0.1986 also having been rejected by the Government 

in its Office Memorandum dated 15.1.1987 (Annexure 'C'), 

the applicant has moved this Tribunal. 

While one of the Members of the Bench, 

K.S. Puttaswamy J, Vice-Chairman, even while expressing 

his "inability to subscribe to the view that a post 

to which a 'special pay' is attached is a promotional 

post" observed that "if that view of Sri P.Srinivasan 

is held to be correct view, then I concur with his 

other view that. the case of the applicant requires to 

be considered by Government as directed by him in 

his opinion". However, in the view he had taken 

opined that the application be dismissed. 

Shri P.SrinivaSan, Member (A), however, took 

the view that "the Special Pay posts were higher 

nrf to which officers in SAG were to be promoted. 



viz., S/Sh.Satya Pal, U.D.N. Rao and S.G. Watwe.and 

others were so considered and promoted". }e accordingly 

directed: 

" the respondents to consider the case of 

the applicant for promotion to one of the 
Special Pay Posts from the date his juniors 

were promoted and if found fit, give the 

applicant the benefit of Special Pay of 
Rs.250/- per month from such date and of 
the revised scale of Rs.7300-7600 applicable 

to those posts from 1.1.1986 till the date 
of his retirement and all consequential 

retirement benefits flowing therefrom". 

Before the Government of India, Ministry of Communications 

(Telecom. Board) made the order dated 6 Novernber,1985 
28 

(Annexure 'D'), the 3 posts of,  General Managers of the 

Metro Telephone Districts in Bombay, Delhi and Calcutta 

and the post of Director of Telecom. Research Centre 

in the Department of TelecOmmunications were in the 

SAG Level-I or Level-Il (Rs.2250-2500/ Rs.2500-2750). 

From that date onwards they were put in SAG Level-I 
, - 	 - 

.( 

-\1n the scale of Rs.2500-2750. So much so, prior to 
( 

)he issuance of that order either Level-I SAG Off iceis  

P. Level-Il SAG Off icers were posted as G.Ms of 
t 

Metro Telephone Districts Bombay, Delhi and Calcutta and 

the Director of Telecom. Research Centre. But thereafter 

they were required to be manned only by SAG Level-I 

officers in the scale of Rs.2500-270 with a special 



'•• 

- 	
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pay of Rs.250/— per month. The posts of G.Ms were also 

'initially redesignated as Sr. G.Ms. Only such SAG 

Level—I officers who were posted against the above 

referred four posts would get the special pay of 

Rs.250/— per month and not all SAG Level—I officers. 

The background in which these orders were 

issued would convincingly establish that they were 

created as posts of .Higher level than that of other 

SAG Level—I posts and were also intended to be by way 

of promotion. These posts were created in September, 

1985 as a result of the cadre review undertaken by the 

Government in respect of ITS Group 'A' officers on the 

basis of the recommendations of the Third Pay Commission 

accepted by the Central Government. 

The Note submitted to the Cabinet along 

with the proposals of the Cadre Review Committee 

referred to in detail in the order of the learned 

Member (A) shows that these four posts in the grade of 

Rs.2500-2750 plus special pay of Rs.250/— per month 

were created for."the career advancement prospects 

of these officers". It was observed in that Note 

that the prospects of these officers: 

"have been somewhat bleak for the last 

few years. There has been stagnation 

especially at Senior Administrative 

Grade level for periods considered too 

long....., the Departments concerned 



Having regard to that,the proposal made was as follows: 

"Upgradation of 3 posts of General Manager... 

from SAG (2250-2500/2500-2750) to SAG 

Level-I (2500-2750) plus special pay of 

Rs.250/- per month and their upgradation 

as Senior General Manager". 

In the Brief prepared by the. Department of Personnel for,  

the Cadre Review Committee in 'Table I' are the 

particulars of the posts in the existing scales. The 

posts are grouped into "higher grades"and "Senior 

Administrative Grade". All the special pay posts under 

consideration were shown under the Higher Grade. The 

Senior Administrative Grade Level-I posts and Level-Il 

posts not carrying any special pay were not under 

Higher Grade Posts. That itself may not be clinching; 

but that would certainly indicate that these posts 

are superior to Sr.Administrative Grade Level-I posts 

not carrying special pay. Justifying the cretLon 

of these 4 special pay posts, it was stated that the 

General Managers at Bombay. Delhi and Calcutta. would 

be controlling 4 SAG Level Officers (Rs.2250-2500/ 

2500-2750) and the Director, Telecom. Research Centre 

would be supervising 5 Additional Directors of SAG level. 

The holders of these higher posts would be actually 



were created in other Central Services 

These posts carried not only higher emoluments 

but higher duties and responsibilities. They were in 

actual control of more than one officer of SAG Level-Il 

Level-Il, they were also initially designated as 

Sr.G.Ms. Though this designation was later dropped. 

The SAG Level-I posts carrying. a special pay are 

thus posts in a higher grade created to relieve stagnation 

and open 	promotional avenuesfor SAG Level-I officers. 

They get not only higher emoluments by way of special pay, 
but 

/as aconsequence of the revision of pay scales. pursuant 

to the Fourth Pay Corrmission recommendations w.e.f. 

1.I.1986, they also get a higher scale of pay than the 

other SAG Level-I officers holding posts without special 

pay. In such circumstances, appointment to such 

posts cannot be made without any regard to rank in the 

Seniority List and without regard to his suitabLlity or 

merit. It cannot certainly be made upon the fortuitous 

circumstance of a person being posted on the date when 

these orders were issued either as General Managers of 

Metro Telephone Districts in Bombay, Delhi and Calcutta 

or of Director of Telecom. Research Centrepostings to such 
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higher grade posts must be based on some intelligible 

C). 

criteria. In the absence of any Rule,these posts should 

be manned on the basis of seniority—cum—fitness. Or 

by framing a Rule and making it a selection post to be 

tilled in on the basis of seniority—cum— merit. Irrespect— 

ive 	of whether these posts are promotional posts or 

upgraded posts, in my view, they cannot be manned by 

juniors ignoring the claims of the seniors without any 

assessment of the fitness of the seniors. If seniority is 

to be ignored, at least fitness, of all persons holding 

SAG Level—I posts should have been considered and senior 

appointed if found fit. If selection criteria was to be 

applied, such a Rule should have been made. Appointments 

to such posts carrying higher emoluments and created 

for increasing the promotional avenues cannot be made 

arbitrarily ignoring the claims of all persons entitled 

to be considered for the posts. Nor can the appointnnt 

thereto be made dependent on the fortuitous circumstance 

of a particular officer holding that post on which date 

\'these posts were declared as posts carrying special pay. 

j 

i)Ien duties and responsibilities are higher and special 

'r 
j
,ipay is granted to such persons, such posts must undoubtedly 

0 	
. 

be treated as posts higher than SAG Level—I posts without 

special pay. 

Though in a somewhat different context, a 

Bench of this Tribunal to which"I was a party in 
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carrying a special pay of Rs.250/- was holding a post 

superior to that of Director of Inspection (P&P) which 

post did not,  carry any special pay held that having 

regard to duties and responsibilities enumerated and 

attached to the post of Director General. (Spl.Investigation) 

and having regard to the special pay attached to the said 

post, 'it was clearly a post superior to that of Director 

of Inspection observed: 

"It is precisely because of these 
additional duties and responsibilities 

that this post is created as a special 

pay post. It does not need a deeper 

scrutiny to find that the post of 
Director General (Spl.Inv.) is a post 

higher to the post of Director Inspection 

I, therefore, hold that even they are not posts to which 

appointments could be made by promotion, they are certainly. 

superior posts. Apart from carrying.higher monetary 

benefits by way of special pay, they are posts with 
P 

superior administrative functions. Persons holding these 
. 	 . 	 . 	 ' 

posts have controlling authority and exercise supervisory 

powers over the SAG Level-I officers. They have more 
.2 

1ç. fr 
/ 	onerous duties and responsibilities. They are thus 

- - 	 - _ - 

1. 	' ATR 1986 CAT 31". 
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fuflcttonally superior-to other.  SAG'Leve1-I officers* 

The additional monetary benefit of special pay enjoyed 

by such officers would also result in higher retirement 

benefits7  In fact, in the revision of pay scales ordered 

on the recomméndatiorEof the Fourth Pay Commission, it 

-I 

has made a vast difference in the pay sca.es  and 

consequential retirement benefits. While the scale of 

Rs.2500-2750 without special pay allowed to SAG Level-I 

Officers is revised to Rs.5900-67000  the same scale of pay 

with special pay of Rs.250/- allowed to these "upgraded" 

posts, which the applicant claims was revised to 

Rs.7300-7600. That has consequently resulted in higher 

retirement benefits. Hence irrespective of whether 

appointment to these posts are made by way of promotion 

or merely by way of upgradation, the appointments cannot 

be made to depend upon the fortuitous circumstance of 

a particular officer being posted on the date when 

special pay was allowed to persons holding these posts-. 

It should be on some rational basis. In the absence of 

ny valid statutory rule, as observed above, the 

pointments should have been made on the basis of 

niority-cum-fitness. Admittedly, there was no rule 

governing appointment to these special pay posts. A 

post such as this is a coveted one for all officers in 

SAG Level-I. -They cannot be deprived of their right 

to be considered for appointment to these posts. In 



any event, Juniors cannot be ppdinted without eonsi4ering 

all those who are sentois to them. Otherwise any such 

&pothtnent would be arbitrary and violative of Art kies 

14 and 16 of the Constitution. 

In C .C. PADYNABHAN AND OTHERS Vs • D]BECTOR 
• 

OF PUBLIC INSTRT..CT IONS AND OTHS (2), the Supreme Court 

was dealing with a similar question. By a letter 

dated May 19,1977 the Kerala State Government directed 

that an Assistant Educational Officer (AEO) should be 

transferred back as a High School Assistant (HSA) after• 

six years of service. In that context the Supreme 

Court firstly laid down that having regard to the special 

pay granted in lieu of a higher scale of pay consistent 

with the higher responsibilities which are entailed in 

the performance of the functions of an AEO, held that 

the post of AEO is a grade higher than that of an HSA. 

The Supreme Court also considered the alternative 

submission that even if it is not a post of a higher grade 

to which appointments are made by promotion, transfer 

could not be made without any rational criterIa and 

held: 

tif the post of an A.E.O. i. not: 

regarded as higher-to that ô( an H.S.A. 

either categorywise or gradewise, the 

impugned reversions are still hit by 
Article 14 of the Constitution of India. 

2. 	1981 5CC (LaS) 439 = 1980 Supp SCC 668. 
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* 	 In this connection two important factors 

have to be taken note of. The first is • 

that the post of. an  A.E.G. carries a 

special pay of Rs.Oper month, and, 

therefore, ensures for its Incumbents 

higher emoluments than are available to 

an N.S.A. The second is that.- the special 

pay is counted towards pension as is made 

out from a reading of Rules 12(23) and' 
62 of the Kérala Service Rules. According 

to Rule 12(23) special pay.is  part of 'pay' 

while Rule 62 states inter alia that 

emoluments which are reckoned for pension 

include pay as defined in Rule 12(23). The 

tp 

post of an A.E.G. thus carries with it not 

only benefits enjoyable by the incumbent so 

long as he holds the post but also such as are 

available to him after retirement. The 

substantial improvements in the benefits 

which an H.S.A. thus enjoys after his 

posting as an A.E.O. constitute a compelling 

circumstance which would necessitate the 

formulation of rational criteria to be 

followed in transferring an H.S.A. as 

an A.E.O. and vice versa so that mere 

caprice does not deprive an A.E.O. of the 

benefits enjoyed by him. The direction 

contained in the letter dated May 19,1977. 

that an A.E.G. should be transferred back 

as an H.S.A. after Six years of service 

as A.E.O. is wholly arbitrary and not based 

on any principle. It is, therefore, 

violative of Article 14 and we hold it to 

be so." 

Though the respondents'reliance is placed 

n the decision of the Supreme Court in P.G. JOSHI AND 

Or-ERS Vs. THE DIRECTCR GENERAL, POSTS AND TELEGRHS, 

NEW DELHI AND OTHERS (3), the Supreme Court itself 	/ 

3. 	1975 scc (L&s) 330. 
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in C 'C---. i Padmanabhan's case referred to P.C. Joshi'5 

case and pointed out the distinction in para 19 thereof 
I 

as under: 

"The special pay of Rs.'30, in tfrat case 

(Joshi's case), it may thus be. seen, was 

something quite different from the special 

pay in the instant case (Padmanabhan's case) 

which, as we have already found, was granted 

in lieu of a higher scale of pay consistent 

with the higher responsibilities which are 

entailed in the performance of his functions 

by an A.E.O........ the case cited (Joshi's 
. 	. 	case) is thus fully distinguishable. and 

. 	 . 	 is of no assistance, to the case propounded 

on behalf of the State Government". 

Keeping in view the dicta laid down by the Supreme 

Court, if we examine the nature of the posts in question 

and the background and circumstances in which they were 

created it is clear that they are posts superior to 

SAG Level—I posts. As is clear from the Cadre Review 

Committee's recommendations and the Note submitted 

to the Cabinet this special pay post of SAG Level—I was 

intended to be a promotiorl post. These posts were 

sanctioned to relieve stagnation. I,?was.alsoenvi—

sa.g:ed.th .tpersons appointed to these posts were required 

to discharge more onerous duties and responsibilities 

and vested with functions of controlling 'and supervising 

the working of 3 or 4 SAG Level—I officers within their 

jurisdiction. They are certainly posts in a higher 

grade not merely upgraded posts in the same scale of 

pay. Appointment to such posts must be guided by a 

rational criteria and every person eligible has a right 



 

on the definition of 'Special Pay' entailed in F.R. 9(25),. 

This definition reads as follows: 

n()Special Pay means an addition, of the 

nature of pay, to the emoluments of a post 

or of a Government servant, granted in 

consideration of - 

the specially arduous nature of the 

duties; or 

a specific addition to the work or 
responsibility, and includes non-. 

practising allowance granted to 
doctors in lieu of private practice." 

Ordinarily a definition by itself is not the source 

of power. Moreover, all definitions including the 

definition of 'Special Pay' in Rule 9(25) of the 

Fundamental Rules must give way to the subject and 

context. In fact, the definition clause itself begins 

with the words "unless there be something repugnant in 

It 

the subject or context". These posts were allowed the 

special pay and simultaneously they were placed In 

higher grade. Though ultimately it was not actually 

escribed as promotion, it was certainly intended to 

elieve stagnation. Althoughthe definition of 'Special 

Pay' in FR 9(25) is not identical to the definition of 

'Special Pay' in RUle 12 (31) of the Kerala Service 

Rules (whic,h was considered in C.C. Padmánabhan's case 

extracted in Justice Puttaswapiy's judgment) still 



0 
criteria laid down for determining whether a post is 

in 'a higher grade or is a superior post, laid down by 

the Supreme Court in Padmanabhan's case squarely apply 

to the posts with which we are concerned in thiscase. 

Applying the said criteria, the 4 posts to' 

which special pay is allowed must be held to be posts 

higher to that of SAG Level-I posts. I may observe 

that while no one has a right to be appointed to a 

post, every public servant has a right to be considered 

for appointment to the higher post, or a post carrying 

higher emoluments. More so, where such emoluments are 

' 	
by way of special pay and special pay is allowed for 

posts created to relieve stagnation and open avenues 

of promotion and are vested with controlling and 

supervisory functions over off icers..hithertO to the 

same level. 	 - 

Having given my very careful thought, 

I find myself in entire agreement with - the view ,  
am- 

expressed by Shri P.SrintvaSafl, Member (A) an.dLunable 

to concur. with the conclusions arrived at by Shri. 

Justice Puttaswarny, Vice-Chairman for the reasons 

hereinbeforezeCOrded. I also agree with the opinion 

't

Iq 

' 	 of Shrip.SriniVaSafl that a direction be issued 
Z 

to the respondents to consider the case of the 

applicant for promotion to one of the Special Pay 

- ' posts from the date his juniors were promoted and if 
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found fit, give the applicaht the benefit ofspecial 

pay of Rs.250/— per month from that date and of the 

revised scale of Rs.7300-7600 applicable to those posts 

from 1.1.1986 till the date of his retirement and also 

all consequential retirement benefits flowing therefrom. 

I am, therefore, of the opinion that Application 

No.462/87 should be allowed with no order as to 

costs. 

This case may now be posted before the 

/ Division Bench for disposing of Application No.462/87 

in accordance with the majority opinion. 

set 
(K.7ady)'  

Chairman. 
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CENTRAL ADMINISTRATIVE TRIBUNAL BANGAIiOkE 

DATED THIS THE 7TH DAY OF SEPTENEER,1988 

'1'RESENT 

Hon'b1'Mr Justice K S Puttaswamy, 	 Vice-Chairman 

And 

Hon'ble Mr.P.Srinivasan, 	
V 	

•• Member(A).. 

	

V 	 APPLICATION NUMBER 462 OF 1987 

V 	
B.S.G.K.Setty, 	 V  
S/o B.Siddananjappa Setty, 

V 	
Aged 58 years 	 V 

V 	No.5/1 M.S.Flats, Shahiahan Road, 
NEW DELHI-110 Oil. 	 .. Applicant. 	V  

V 	V 	 (By Dr. M.S.Nagaraja,Advocate). 	
V 	

V V 

	

V 

V 	 V. 

V 	
The Secretary, 	 V 

V 	 .Department of Telecommunications, 	 - 	 V 

Sanchar Bhawan, 20 Ashoka Road, 	 V 

V 	
V 	 New Delhi-hO 001. 

• 	

V V 	 V 	Respondent. 
V 	

(By Sri M.S.Padmarajaiah,SCGSC.) 	 - 

This application having come up for hearing this day, Hon'ble 

V 	Vice-Chairman made the following: V 	

V 

V 

	

	 ORDER 	V 	 V 

In this case the applicant has claimed for the benefit of special 

pay, revision of his time scale of pay from 1-1-1986 and for conse- 
V 

V V 

	

— 	
V 

quential reliefs. 
V 	

V 

2. On an examination of the claim of the apphicant, the Hon'ble 

V 	Vice-Chairman 
V  was has 	held 	that 	the 	post 	to 	which 	'special V pay' 

V attached 	was not a promotional post 	and his claim for special 
V  pay 	V 

V  vision of pay scales was not well founded. 	But, 	the Hon'ble 

Srinivasan, 	Member(A) 	in his differing opinion has held that 

jo st to which special pay was attached was a promotionallpost 

at his case requires to be examined by Government on that basis. 

V 	 V 

VV V 

V 	

• 	 V 	 V 

V. V V V V• V•• 	V 	
VVVVVV 
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On this difference of opinion the case was posted before the Hon'ble 

Ch irinan, who by his opinion reidered on. 23-8-1988 'has concurred 

wi h the opinion.of Sri P.Srinivasañ. 

3. We have perused the,opinions rendered by all the three members 

heard the counsel again. 
( 

4.' In conformity with the majority, opinion, we direct the respon-

den to consider the case of the applicant for promotion to one of 

the Special' Pay posts from the date 	his juniors were promoted 

and if 'found fit, give the applicant the benefit of Special Pay of 

Rs. 50/- per month from such date and of the revised scale of Rs.7300-

-76 0 applicable to those posts from 1-1-1986 till the date of his 

retlrement and all consequential retiiement' benefits flowing there-

froth. 

5. Application is allowed. But, in the circumstances of the 

case we direct the parties to bear their own costs. 

 

Sd 
VICE-CHAIR  

TRUE COPY. 

'ScJ 
. 	-. 	 T'1 l" 	- 

MEMBER (A) 

BANGAL0 



, 	 CENTRAL ADIIINISTRA TIVE TRIBUNAL 
8ANCALORE BENCH 

Commercial Complex (BOA) 
Indiranagar 
Bangalore - 560 03 

CONTEMPT 
PETITION (CIVIL 

)aMISOM NO () 

IN APPLICATION NO. 
ht.p. NC (s) 

Dated s 
3 1 JAN 199 

41 - 	_j89 
462/87(r) 

_1 

pl1cant(r 	
Respondent  (8) 

Shri 8.S.G.K. Setty 	 V/a 	The Secretary, Dept of Telecom, New DelhI 
To 

1, Shri 8.S.G.K,, Satty 
No. 558, 9th 'A' Main 
Indirnagar let Stag. 
Bangalore • 560 038 

2. Shri S.K. Srinivasan 
Adate 
No. 10, 7th Temple Road 
15th Cross, Mall.swaram 
Bangalore - 560 003 

3, The Secretary,  
Department of Telecommunications 
Sanchar Bhaven 
20, Aehüka Road 
New Delhi 110 001 

4. Shri M.S. Psdmara3aiah 
Central Govt. Stng Cotnsel 
Nigh Court Build ing 
Bangalore - 560 001 

Subject : SENDING COP IES OF ORDER PASSED BY THE BENCH 

Please find enclosed herewith a copy of ORDER//)c**OOW 
C.P.(Civil) No. 

passed by this Tribunal in the above said x)c 	25..1..90 

End g As above 	 (JUDIcIAL) 



WORE THE CENTRAL ADMNISTRAT1VE TRIBUNAL 
SANCALORE BENCH: BAtCAL0RE 

DATED THIS THE 25TH 3ANUARY, 1990 

Present, Hon'ble Shri P. Srinivasen 
.•• 	Member(A) 

Hon'ble Shri. D.Surya Racy 	•. 	ember(3) 

CaITEPPT Or COURT PETIfl' N 0.41/89 

Shri B.S.C.K.Se 
No.558, 9th 'A' Main, 
Ifldiranagar let Stage 
BAN IAL OR ('-5600038. 

PStitiOnEr 

(Shri. S.K.5rjnjvç Advocate) 
ve 

Shri Satyapal, 
Secretary, 
Department of Telecommunications.  
Sanchar Shavan, 
20, Ashoka Road, NEW DELHI-11080l 	... 	Respondent 

(Shri M.S.Padmarajajah, Advocate) 

This petitjn havino come up for ?earing before this 

Tribunal today, Hon'ble Shri P.Srjnjvasan, Member 
(A), made the 

followings 	- 

•ORDER 
/ 

*•\ 	 In this Contempt at Court petition, thepetitioner ...I ( 	 , p 	/ 
I 	81iges that the respondents In application No.46

2 /87(F) have * 	
h tJIimp1emented the order dated 7-9-1985 by which the said 

J1ication was disposed of by a Bench of this Tribunal. 4 	
4 

2. 
Shri M.S. Padmarajajah, counsel for the respondents  

Statse that his clients have complied with the said judgement 

and that there is no case for contempt against them. 

3e 	
Shri S.X.Srinjva5an, Counsel for the petitioner, 

very fairly and rightly, in our opinion, conrirms this and 
ti 

 RUE copy 	prays that the proceed f2. or contempt may be dropped. 

4. 	
In View or the above, the notice issued to the 

respondents is diSChargEd and the Contempt Of Court petition 

dismissed. Parties to bear their own costs. 

AL ADMINISTRATIVE TRIUNA 	 - 
BANGALORE 	(P.SRThUVASA.f) 	

-(D.SURYA RAO) IlEflB[R(A) 



(ii) 

\ALALO1 

CENTRAL ADMINISTRATIVE TRIBUNAL, 
BANGALORE BENCH. 

P11. of Aollo 462/87(P) 

To 

2nd FLOOR, 
BOA COMMERCIAL COMPLEX, 
INDIRANAGAR, 
BANGALORE-560 038. 

Dated 12th dattiftro  1990 

H6n'b1. ShDI R.81zzsubramanif3, 
mbe (a) 

Central Rdatnlztrativ, Tribunol, 
I4ydsrabad a=ho  
mo V*surancs Gulidings Cp1*z, 
6th Flwts  TUck (cd 
Ud. 

Subject • CP CRflE 	p462/8? - 

Sir, 

As d.alied otmr tc4ephcne, I am eandthg trsulth a copy 
each of crd5rs det3d 2704-88, 23.0348 and 07.0..88 in A.No 462/87 
8.S.G.K.Setty tJarsu3 Secretary, Coptto  of Tobsoemunications, 
e.i1s Dolhig  far information. 

Tc*njyithThll. 

& 	 • 	
/ 

((vcATE9H PTIL) 
flEGISTRR 

End. C 

'r::'•- 
-- 



CENTRAL ADMINISTRATIVE TRIBUNAL: BANCALORE 

DATED THIS THE 27TH DAY OF APRIL,1988. 

PRESENT: 

Hon'ble Mr.Justice K.S.Puttaswamy, 	 •• Vice-Chairman. 

And: 

Hon'ble Mr.P.Srinivasan, 	 .. Member(A). 

APPLICATION NUMBER 462 OF 1987. 

B.S.G.K.Settty. 	 . 	 .. Applicant. 

(By Sri S.K.Srinivasan,Advocate) 

V. 

The Secretary, 
Department of Telecommunications, 
New Delhi. 	

Respondent 
(By Sri M.S.Padmarajaiah, SCGSC) 

Justice K. S. Put taswamy, Vice-Chairman. 

ORDER 

This is an application made by the applicant, under Section 19 

of the Administrative Tribunals Act,1985 ('the Act'). 

2. On the recommendations of the Cadre Review Authority for 

Cadre Review of Indian Telecommunication ServIce Group-A Officers 

of the Department of Telecommunications (CRA), Government in exercise 

of its executive powers, in Its order No.6-17/85-TE.I dated 26/28th 

1985 (Annexure-D) sanctioned the creation and upgradation 

' f v41'posts of the Department as indicated in that order. That 

.order t tiL extent which is material for this case reads thus: 

General Managers (Rs.2500-2750 with Special Pay 

of Rs.250/- per month). 

Three (3) posts of General Manager of the Metro 

Telephones Districts in Bombay, Delhi and Calcutta and 

the post of Director of Telecom. Research Centre whIch 	. 

are at present carried in SAG Level-I or II "' 

51 
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Wa 

(Rs2250-2500/2500-2750) will hence forth be in SAG Level-

I (Rs.2500-2750) with Special Pay of Rs.2501- per month. 

The posts of G.Ms will be redesignated as Senior General 

Managers. 

is part sanctioned a special pay of Rs.250-00 per month for those 

ding the posts detailed therein. In pursuance of this order those 

who were holding the posts or posted against them appear to have 

drawn a special pay of Rs.250-00 per month. 

From 28-11-1985 to 30-9-1986 the applicant was working as 

Deputy Director General (DX) in 'the office of the Secretary 

Government, Department of Telecommunications, New Delhi. On 

-1986 he has retired from service on attaining superannuation. 

In the general revision of pay scales granted to all civil 

srvants of the Union of India, the pay of the applicant had been 

fixed as on 1-1-1986 in the appropriate scale and he had been allowed 

the retiral benefits on that basis from 1-10-1986. 

When in service and thereafter, the applicant claimed that 

should have been posted against any of the posts carrying the 

pay of Rs.250-00 and consequent benefits in the revision 

his pay from 1-1-1986 and retirement should be extended to him. 

its office Memorandum No.315-24/85-STG-III dated 15-1-1987 

exure-C) Government had rejected the same. Hence, this 

application reiterating his very claim made before Government. 

This application was originally hled on 13-3-1987 before 

I 	t'pcipal Bench as 0.A.No.330 of 1987 and on an application made 

by 	the )applicant, it has been transferred to this Bench and Is 
)t-JI 

as Application No.462 of 1987. 

\ 	 j 
7. In its reply, the respondent had urged that the application 

barred by time. On merits the respondent had urged that the 

applicant who had not performed the duties of any of the posts to 
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which spelcal pay was attached, was not entitled for the same and 

that his non-posting against aiy one of €hde posts when in service 

was within its powers, legal and justified.. 

8. Sri S.K.Srinjvasan, learned Advocate had appeared for the 

applicant. Sri M.S.Padmarajaiah, learned Senior Central Government 

Standing Counsel had appeared for the respondent. 

Sri Srinivasan had contended that the posts to which special 

pay of Rs.250-00 was sanctioned by Government were promotional posts 

and the applicant, being senior to some of the officers posted against 

them, must now be deemed to have been posted against any one of them 

and all the consequential and financial benefits flowing from the 

same, extended to him. In support of his contention, Sri Srinivasan 

has strongly relied on the ruling of this Tribunal in R.KAPUR v. 

UNION OF INDIA AND ANOTHER (ATR 1986 CAT 31) and the rulings of the 

Supreme Court which have explained the new dimension of Article 14 

of the Constitution, namely arbitrariness was the very antithesis 

of rule of law enshrined in Article 14 of the Constitution. 

Sri Padmarajalah refuting the contention of Sri Srinivasan 

had sought to support the action of Government. 

The claim of the applicant for special pay and consequential 

benefits was rejected by Government on 5-1-1987 and this application 

was made before the Principal Bench on 13-3-1987 which is within 

ear of the order of Government. Hence, this application is in 

We see no merit in the vague and general objection of the - 

res) 	t to the contrary. We, therefore, reject the same. 

0 	 4 On special pay of Rs.250-00 sanctioned by Government in 

dated 28-11-1985, the CRA recommended thus: 

4. Higher Grades (Rs.3000/- fixed, SAG level-I plus 

Special Pay of Rs.250-00 p.m) 
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4.1. The Telecommunications Board comprises one 

Chairman (Rs.3500/- p.m.) and five Members (Rs.30O'- fixed). 

The post of Chairman is filled up under the Central Staffing 

Scheme. Out of the five posts of Members, four are cadre 

posts of the Indian Telecommunication Service. The Cadre 

Controlling Authority has not proposed any change in this 

regard. 

42. The cadre controlling authority has pointed out 

that at present only four posts are available in the grade 

of Rs.3,000-00 fixed to the cadre officers against a total 

strength of nearly 2400 Group 'A' posts. Therefore, in 

order to improve career prospects of the Service, the 

strength of higher grade posts needs to be increased. 

It has further pointed out that in each of the three 

Metropolitan Districts of Bombay, Delhi and Calcutta, there 

are at least 3 more SAG officers apart from the General 

Manager. In these proposals, 2 more SAG posts for Bombay, 

2 more for Delhi and 1 for Calcutta have been proposed. 

Hence, each G.M in the three Metro Districts will be 

controlling at least 4 SAG level officers. In order to 

ensure effective supervision and control, the General 

Manager's post should be in a higher grade. Similarly 

the Director of the Telecom Research Centre is supervising 

the work of .5 Additionnal Directors in SAG. Hence, this 

post should also be in a higher grade. It has been proposed 

by the cadre authority that the above four posts should 

be operated in SAG level-I (Rs.2500-2750) and allowed a 

special pay of Rs.250-00 per month. 

4.3. At present, the Metro Districts of Bombay, Delhi 

and Calcutta have 5,4 and 4 posts in SAG (including the 

st of General Manager). In this 'brief', we are 

m 	

i':

mending the strengthening of these Districts/ by- 
1 

jing one more post of Additional GM in SAG i each 
II 

fhese three Districts. Thus, each will have at! least 

lo 	Additional General. Managers in SAG whose wórkis 

uired to be superivsed and controlled by the concn'éd 

General Manager. Functionally, therefore, there is adeqüte'. 

justification for upgrading -these 3 posts from SAG 

(Rs.2250-2500/2500-2750) to SAG level (Rs.2500-2750) plus 

a special pay of Rs.250-00 p.m. Similarly there is adequate 



justification for upgrading the post of Director, TRC from 

SAG to SAG level-I plus a special pay of Rs.250-00 p.m. 

Creation of these four special pay posts will marginally 

improve the promotion prospects of officers working in 

SAG level posts. Such posts have been created in other 

Central Services like IRS (Income Tax), IRS (Customs & 

Central Excise) IDAS etc. 

The CRA summed up its recommendations on this thus: 

8.Summary of Recommendations & Threshold Analysis. 

8.1 Consequent to the recommendations made in this 

'Brief', the existing proposed and recommended strength 

of the Indian Telecommunication Service is given. In Table 

IV: - 

T A B L E - lv 

The existing, proposed and recommended cadre structure 
of the Indian Telecommunication Service Group-A 

Si. 	 Existing Proposed Recommended 
0Grade/DesIgnatIon 	strength strength by DP& T 

ason 	bythe 
1-1-1984 C.C.A. 

------------------------------------------------------ 

1. Higher Grade 

Member (Rs.3000/-fjxed) 	4 	4 	4 

Senior General Manager 
(Rs.2500-2750 + Spl.Pay 
of Rs.250=00pm. 	 - 	4 	4 

xx 	 XX 	 XX 

------------------------------------------------------- 

8.3 Threshold profiles as on 1-1-1985 in 

respect of the service based on the existing, proposed 

and recommended structure are given in Table VI below:- - 

T A B L E -VI 

Threshold analysis of the Indian Telecommunication Service 

8.4 To sum up, following recommendations are placed 

before the Cadre Review Committee for favour of conside- 

ration: 	 - 
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1) Upgradation of the 3 posts of G.M. for the Metro Dis-

tricts of Bombay, Delhi, Calcutta and the post of 

Director, Telecom Research Centre from SAG (Rs.2250-

2500/2500-2750) to SAG level I (Rs.2500-2750) plus 

special pay of Rs.250-00 p.m. 

Accepting these recommendations, Government issued its order on 

28-11-1985. 

13. The CRA in its recommendations or Government in its order, 

had not defined the term 'special pay'. But, the concept of 'special 

pay' or that term are not an unknown concept or term evoled for 

the first time by the CRA or by Government on 28-11-1985. 

14) Rule 9(25) of the Fundamental Rules ('FR') which are in 

force from 1-1-1922 and are statutory defines that term thus: 

(25) Special Pay means an addition, of the nature 
of pay, to the emoluments of a post or of a Government 
servant, granted in consideration of- 

the specially arduous nature of the duties; or 
a specific addition to the work or responsibility, 
and includes non-practising allowance granted to 
doctors in lieu of private practice. 	 -. 

Under this provision, special pay is an additional pay granted to 

.an incumbent of a post which involves specially arduous nature of 

duties or a specific addition to the work or responsibility, and 

includes practising allowance granted to doctors in lieu of private 

practice. 

15. When the CRA recommended for grant of special pay to holders 

erta 

order dated 28-11-1985 both of them, without an iota of dOubt, 

)ad))d that term only as defined in Rule 9(25) FR and had not given 

temp1ated any other meaning to that term át ail. I have, 

re, no hesitation in holding that the CRA and Government had • 
-I 

sanctioned 'special pay' only for the purposes and object of:7-9(25)9 

and no other. From this it necessarily follows that whatis 

posts and Government accepted and sanctioned the same 
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adumbarated in this Rule must be decisive in deciding the question. 

In deciding the scope and ambit of Rule 9(25) Rule 5A FR 

which confers power on Government to relax the operation of any of 

the Rules in individual cases has no application at all. Rule 5A 

does, not control Rule 9(25) of the Rules. 

In para 4 of its recommendations, the CRA had expressed 

that the posts to which special pay, was attached, had to be treated 

as promotional posts. The CRA in its final recommendations or 

Government in its order do not expressly say so. But, notwithstanding 

of what is stated by the CRA, we cannot treat the posts to which 

'special pay' is attached as promotional posts or that one posted 

against them as promoted from a lower post to a higher post. 

Undoubtedly an officer posted to a post with 'special pay', gets 

certain additional benefits. But, by reason of that only, it is 

not possible to hold that they are promotional posts. 

18.Before considering the cases relied on by counsel for the 

applicant, it is apt to recall the pregnant observations of Chinnappa 

Reddy,J. in ANAR NATH OM PRAKASH AND OTHERS v. STATE OF PUNJAB AND 

OTHERS (AIR 1985 SC 218) on the law of precedents. On precedents 

and applying the ratio decidendi of a decided case, the learned Judge 

warned thus: 

11. There is one other significant sentence. in 

hh

eenivasa General Traders v. State of A.P (supra) with 
we must express our agreement. It was said, "with 
respect, these observations of the learned judge 

ot to be. read as Euclid's theorems, nor as provisions 
e statute. These observations must be read in the 

cict in which they appear". We consider it proper to 
yiJas we have already said in other cases, that judgments 

6fourts are not to be construed as Statutes. To interpret 
'ds, phrases and provisions of a statute, it may become 
cessary for judges to embark into lengthy discussions 

but the discussion is meant to explain and not po define. 
Judges interpret statutes, they do not interpret judgments. 
They interpret words of statutes; their words are not to 
be interpreted as statutes. In London Graving Dock Co.Ltd. 
v. Horton, .1951 AC 737 at p.761 Lord Mac Dermot observed: 



"The matter cannot of course be settled merely by 
treating the ip sissima verba of Willes,J. as though they 
were part of an Act of Parliament and applying the rules 
of interpretation appropriate thereto. This is not to 
detract from the great weight to be given to the language 
actually used by that most distinguished judge". In Home 
Office v. Dorset Yacht Co. (1970)2 All ER 294, Lord Reid 
said "Lord Atkin's speech...... is not to be treated as 
if it was a statutory definition. It will require 
qualification in new circumstances". Megarry,J. in (1971) 
1 WLR 1062 observed: "One must not, of course, construe 
even a reserved judgment of even Russell, L.J., as if it 
were an Act of Parliament". And, in Herrington v. British 
Railways Board (1972)2 WLR 537 Lord Morris said: 

"There is always peril in treating the words of a 
speech of judgment as though they are words in a legislative 
enactment and it is to be remembered that judicial 
utterances are made in the setting of the facts of a 
particular case". 

Also see the passage under the caption "Judgments must be read in 

e light of the facts of the cases In which they are delivered" 

pp.42 to 45 in "Precedents in English Law" by Rupert Cross (III 

ition). Bearing the above, ij. will now examine the cases relied 

for the applicant. 

19-1. In PADMANABHAN AND OTHERS v 	DIRECTOR OF PUBLIC INSTRUCTION 

OTHERS (AIR 1981 SC 64) the Supreme Court was dealing with the 

legality of posting of Padmanabhan and others from the posts of 

istant Educational Officers (AEOs) to the posts of kfigh School 

istants (HSAs) in the State of Kerala. 

1-2. While Padmanabhan and others, who were the appellants 

tamed that the posts of AEOs which they were holding, were higher 

promotional posts and their postings as HSAs were in truth 

versions, the State of Kerala maintained that the posts of AEOs 
S. 

d HSAs were equivalent posts and were inter-cIangble and, 

erefore, there were no reversions to lower posts. The•'Kerala High 

urt accepted the case of the State of Kerala and.  drnissed the, 	7 

it petitions filed by Padmanabhan and others. 

19-3. On appeals, the Supreme Court ecamining the nature of 
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the duties and powers of AEOs and HSAs and all the-statutory and 

other provisions bearing thereto, disagreeing with the Kerala High 

Court ruled that the posts of AEOs carrying a special pay of Rs.50/- 

per month were promotional posts and allowed their appeals. In 

reaching its conclusions, the Supreme Court relied on Rule 12(31) 

of the Kerala Service Rules (KS Rules) which defined the special 

pay thus: 

12. (31) Special Pay means an addition of the nature of pay 
to the emoluments of a post or of an officer granted in consideration 
of the following: 

Where a post would call for a higher scale of pay in view 
of the additional and/or higher responsibilities attached 
to it; or 

Where the nature of work is specially arduous; or 

Where an officer has to attend to work in addition to normal 
duties attached to his post. 

Clause (a) of this rule provides for reckoning the higher scale of 

pay attached to the post as also special pay under Rule 12(31) of 

the KS Rules. On this, the Court also distinguished the earlier 

ruling of the Court in P.G.JOSHI v. DIRECTOR GENERAL, POSTS AND TELE-

GRAPHS, NEW DELHI [(1975) 4 SCC (L & S) 330: (1975)  2 SCR 1151 which 

interpreted Rule 9(25) FR. 

19.4. The fact situations and the Rules that came up for consi- 

ièzbation and more so the questions that arose for determination in 
STR4 	 - 

PaIibhan's case are entirely different to the fact situations, 
..( 	• 	\ 2\ 

the ue' and the questions that arise for determination in the pre- 

( 
sent )asftl. Every one of the observations made in Padmanabhan's case 

mu 	
1• 

read in the context of the fact situations, the: Rules that 

up for consideration. 	 of the view that the principles 

enunciated in Padmanabhan's case are distinguishable and do not, 

bear on the precise point that arises for our determination in this. 

case. On the other hand, the principles enunciated in Joshi's case 

I 
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has not been departed in Padmanabhan's case governs the ques- 

20. In Kapur's case this Tribunal was dealing with the transfer 

oi Kapur from the post of Director General (Special Investigation) 

and Director of Inspection, New Delhi which carried a special pay 

Rs.250-00 p.m. to the post of the Director of Inspection (P and 

P, New Delhi, which'did not carry any special pay. The transfer 

was assailed by Kapur on the ground that the same had been done as 

a measure of punishment. In sustaining that case, this Tribunal 

relied on the fact that the later post to which he had been 

;ferred and posted did not carry a special pay of Rs.250-00 which 

former carried. But, that is not the position in the present 

In Kapur's case, the Tribunal had not held that the post carry-

g a special pay was a promotional post and a senior officer was 

titled to be posted as of right and if not so posted, the senior 

ficer must be deemed to have been posted to that post as of right 

urged by the applicant. The observations of the Bench on 'special 

y' should only be read as made in the context of deciding whether 

transfer was as a measure of punishment or not and as not support-

ihg the very broad proposition urged for the applicant. i am, there-

f?rel of the view that the ratio in Kapur's case does not really 

bear on the point. 

21. On the true meaning of the term 'special pay' defined in 

25) FR, only a person who has been posted and had actually 

workS 

	

	houldering additional responsibilities was entitled for 

pa'. The entitlement for special pay arises only when y  

J

I 
4r n had been posted to a post which carries a special pay and 

person had actually discharged the additional duties of that 

pbst and not otherwise. An officer who is not posted and had not 

worked for whatever reason that be, whether he is a senior or junior, 
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cannot claim 'special pay' if he had not been posted and had not 

actually discharged the onerous duties of that post. 

On facts, there is no dispute that from 28-11-1985 to 

30-9-1986 on which day the applicant retired from service, he had 

not been posted to any of the posts which carried a special pay of 

Rs.250-00 p.m. and had not discharged the duties of any one of those 

posts. If that is so, then the claim of the applicant for the same 

cannot be upheld. 

As to who should be posted to man a post which carries a 

special pay is primarily for the appointing authority to examine 

and decide. In my view courts and Tribunals which are illequipped 

to decide on the same should not trench on the same, except in excep-

tional cases on well settled grounds only. The fact that a person 

posted against a post carrying a special pay derives some advantageous 

immediately as also on his retirement, does not In any way alter 

the character of the post or the power of the appointing authority 

to post a person against such a post. For whatever reason that be, 

the applicant was not posted to any oneof the posts carrying 'special 

pay' till he retired from service. In these circumstances, the only 

inference to be drawn is that the appointing authority did not find 

roper to post the applicant to man any'of the posts which carried 

al pay. From this also, I cannot uphold the claim of the 

pp 
LU 

zziq ),Z 	In my view, the claim of the applicant either directly or 

ctly does not attract the vice of arbitrariness to7fin'oke the 

new dimension of Article 14 of the Constitution. I see no merit 

in this contention of the applicant. 

25. I have so far examined the merits and found against the 

applicant. As noticed earlier, Government accorded Its sanction 	

L 
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grant special pay on 28-11-1985. From that date to 22-9-1986 

( 

SANO 

which day only he made his very first written representation, 

applicant did not claim for posting him to any of the posts which 

ned a special pay and was content to work as DOG which did not 

ry any special pay. The time available for Government was so 

to examine and post the applicant to any one of the posts and 

is now idle to contend that notwithstanding the same, he should 

deemed to have been so posted and the benefits attached to the 

e notiónally extended to him. In my view, these facts themselves 

tify me to decline to interfere, even if there is any merit in 

claim of the applicant. 

I have carefully read the dissenting opinion proposed to 

delivered by the Hon'ble Sri P.Srinivasan, Member(A). For the 

y reasons stated in my opinion, I regret my inability to subscribe 

his view that a post to which a 'special pay' is attached is a 

ional post. But, if that view of Sri P.Srinivasan is held 

be correct view, then I concur with his other view that the case 

the applicant requires to be considered by Government as directed 

him in his opinion. 

Before parting with this case, I deem it proper to observe 

it to remove heart burns and needless claims, it is desirable for 

rernment to evolve a criteria for posting officers to posts caryiñg 

special pay urgently, publish the same and scrupulously 'follow 

e. Such a course is in the interest of sound 	afdminis- 

nd the public servants also. I do hope and trustr.nent 

stly examine this and evolve the criteria. 	 .• 

As all the grounds urged for the applicant fail, this appli-

is liable to be dismissed. I, therefore, dismiss this applica-

n. But, in the circumstances of the case, I direct the parties 

bear their own costs. 	 Jln 

VICE-CHAIRMAf.( 
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Shri P. Srinivasan, Member (A) 

ORDER 

I have had the benefit of reading the judgment wr draft 

prepared by the Hon'ble Vice—Chairman in this case. With 

titmost respect, for reasons to be stated presently, I em 

obliged to disagree with the conclusions reached by him. 

The applicant, who retired as Deputy Director General, 

Department of Telecommunications, a post in the Senior 

AdministratiVeGrade ('SAG'for short) in the scaia of 

Rs.2,500-2750 belonging to the Indian Telecom Service Group A 

(ITSA) càmplains that he was wrongly denied promotion to a 

post in the grade of Rs.29500-21750 plus Special Pay of Rs.250/—

per month ('Special Pay Post' for short), when four such posts 

were created in September 19859  though persons Junior to him 

in SAG were so promoted. 

The main question for determination in this application 

is whether the aforesaid Special Pay Posts created in September 

1985 were higher than those in SAG without Special Pay, so that 

IVE T
41 

pointment to one of the Special Pay posts constituted a pro— 

c?P;_ 
-.I'ot n to officers in SAG without Special Pay. If the answer 

'1• 
( jt the affirmative, then the applicant who was holding a 

pat a SAG in September, 1985 was surely entitled to 
CC 

to idered for promotion to one of the Special Pay Pe/tsin 

accordance with his seniority in SAG and if found fitjto'be 

promoted to one of them when they were first filled in.. 

The approach of the learned Vice—Chairman to 



to the problem is also the same. But, he has recorded a 

finding that the aforesaid Special Pay Posts were not higher 

than the posts in SAG and that therefore, appointment to one 

of the Special Pay Posts did not constitute a promotion of an 

officer in JAG. On that finding, he has further held that it 

was upto the authorities concerned to decide who should man 
Pay 

the Speciai/Posts and not for this Tribunal to determine such 

appointmentS. On the other hand, as I will attempt to show in 

the following paragraphs, I am of the view that the Special Pay 

posts in question were indeed higher and promotional posts 

and as such, the applicant was entitled to be considered for 

promotion to one of them on the basis of his seniority and 

to be so promoted If found fit when his juniors in SAG  were 

promoted to those posts. On the view I am taking, it would be 

begging the question to say that since the applicant did not 

actually hold one of the Special Pay Posts prior to his 

retirement, he cannot be given the benefit of Special Pay while 

in service and consequential additional retirement benefits 

such as pension, gratuity etc., on his retirerrent. If, in fact, 

he was wrongly kpt out of one of the Special Pay Posts while in 

service and was thereby denied the financial benefits flowing 

therefrom, it would not be right to say by a circular priesp 

)reaning that because he did not in fact holdsuchaost 

t entitled to the financial benefits attached t&them 

c4c 

 '-, 
uring his Service or after retirement. I now proeed 

the reasons which have led me to the view that I have 

above. 
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4. The Special Pay Post9 in question, were created in 

September,1985, as a result of the cadre review undertaken 

by Government in respect of the ITSA to which the applicant 

belonged. On the basis of the recommendations of the III Pay 

Commission accepted by the Central Government, review of cadre 

prospects once every 3 years was to be undertaken and proposals 

for creation of posts submitted for the approval of the Central 

Government to relieve stagnation with adequate functional justi-

fication, The Note submitted to the Cabinet along with the 

proposals of the Cadre Review Committee for the ITS-A, one of 

which was to create 4 posts in the grade of Rs.29500-2,750 plus 

Special Pay of Rs.250 per month may be rvX4fzed usefullYLin this 

connection: 

"The career advancement prospects of these 

officers" 

the Note says, referring to officers of the ITS-A: 

"have been somewhat bleak for the last 

few years. There has been stagnation 

especially at Senior Administrative 

Grade level for periods considered tbo 

long ...... and timely corrective action 

is deemed necessary to boost the moral& 

of the officers .......... 

The recommendations of the Third Pay 

IVE 	 Commission accepted by the Central Govern- 

ment provide, in such situations, for a 

review of the cadre prospects once every 
Iz three years and the Deparents concerned 

/ 
have -to put fortàard proposals for creation 

of posts in various cadres keeping in view 

the functional needs of the organisation 

and the promotional prospects of the offi-

cars for consideration by the Cabinet." 

The Note for the Cabinet then goes on to set out the proposals. 

of the Cadre Review Committee. The proposal with which we 

.....5 



concerned, reads as follows: 

"pgradatiofl of 3 posts of General. Manager..... 

from SAG (2250-2500/2500-2750) to SAG level-I 

(2500-2750) plus special pay of Rs.250/7- per 

month and their upgradation as Senior General 

Manager" 

(Emphasis supplied) 

5. The proposals contained in a "Brief" prepared 

in the Department of Personnel and Training for the Cadre 

Review Committee which ae the aforesaid proposal,include 

the following: 

"TABLE-I 

Si 	
Existing Propo- Vane- 

N Grade/Designation 	 Strength sed 	tion 
0. 	 as on 	streng- (+ or -) 

1-1-1984. 	th. 	( 4 - 3) 
-=--.= 

2 	 3  

Higher Grades: 

Ilember(Rs.3000 fixed) 	4 	4 	Nil 

Senior General Manager 
(As. 2500-2750+Spl.Pay 	

- 	 ••4 	+4 
As. 250/-p.m. ) 

Senior administrative 
Grade 

(Rs.2250-2500/2500- 	 83 	136 	+53 " 
2750). 

=-=-=-=-=---=-=-=-=--=-=-=--=-=-=.-=---=-=-=- =-=-=-=-=-=--=-=- 

It will be seen that the newly created posts in the grade of 

Rs.2,500-2,750 plus Special Pay are placed separately in Higher .  

above SAG. 
< r' 

\'\\6. The'nief" goes on to explain that in order to "improve 

t: 	ceizjJrosects of the Service, the strength of higher grade posts 

be increased." The General Manager at Bombay, Delhi and 

QE 	tta, it was pointed out, would be controlling 4 SAG level 

R. 

officers (2250-2500/2500-2750) and 

1. ko~ >—V, 

similarly, the Director of 

........ 
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the Telecom Research Centre, was supervising 5 Additional 

Directors in SAG. It was proposed, therefore, that these 

four posts "be operated on SAG level-I(Rs.2,500-2,750) and 

allowed a special pay of Rs.250/- p.m 	In this way, it would 

appear that the newly created posts with Special Pay of Rs.250/-. 

per month, were contemplated as higher posts above the SAG of 

Rs.2250-2500/2500-27509  and the holders of these higher posts 

would actually control persons working in SAG. The creation of 

these posts with special pay, it was said, would "maiginally 

improve the promotion of officers working in SAG level posts" 

similar posts having already been created in other Central - 

Services. This also indicates that the Special Pay posts were 

regarded as promotional avenues for officers in SAG. 

7. In R.KAPUR v. UNION OF INDIA AND ANOTHER (A.T,R. 1986 - 

C.A.T. 31), though in a different context, the Principal Bench 

addressed itself specifically to the question whether the post of 

Director General in the scale of Rs.29500-29750 with a Special - 

Pay of Rs.250/- p.m. also created as a result of a cadre r2view 

in the Incometax Department was a higher post than one in the SAG 

(Rs.2500-2750) without Special Pay. There also 5 Directors of 

in the SAG, as in this case, were placed under the 

NY3a tor General. On these facts, the Principal Bench speaking 

( \tgh Justice Madhava Reddy,Chairman, held that, ".....it is 

that the post of Director General is a superio/po'€ to 

at of a Director of Inspection. ... 	In my opiicrj, this "  

view squarely applies to the facts of the present case so far as 

the position of the Special Pay Posts and the SAG Posts inITS-A'/ 

are concerned. 

.....7 
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B. It is also significant to note that when the 

Special Pay Posts were initially sanctioned in this case, 

they were given a separate designation as Senjg General 

1anager, though this designation was later dropped. That 

also indicates that the special pay posts were higher posts 

meant to provide promotional avenues to officers working 

in S1G Rs.2250-2500/25002750 in ITS—A. 

That the intention of Government in creating the 

special pay posts was to give promotional avenues, albeit 

marginally, for officers in the SAG of Rs,2250-2500/2500-

2750 is further reinforced by the fact that the Fourth Pay 

Commission recommended a higher scale of pay for these posts, 

viz., Rs.7300-7600 as compared to posts without special pay 

which were placed in the scale of Rs.5900-6700 and these 

recommendations were accepted by the Government and became 

effective from 1-1-1986 before the applicant retired from 

service. 

It would not seem to be correct to go merely 

by the definition of Special Pay in FR-9(25) for resolving 

the dispute in this case, ignoring the circumstances .in whith 
01 

the special pay posts were brought into existence.iRthe—e&Se. 

e Fundamental Rules themselves provide for relaxation of the 

d Rules in suitable cases by the Government (See: FR 5—A). 

entially special pay as defined in FR-9(25) is meant to 

er situations where a person continues in the same post but 

is called upon to perform more arduous duties or to shoulder 

additional responsibilities. The facts discussed earlier show 
eI 	

•. . . . . . . 8 
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that the special pay posts with which we are here concerned, were 

in fact, d.esitudto be higher posts, the holders of which were 

expected to supervise and control the work of- SAG officials with—

out special pay. There is no 
k. 
 ng preventing Government in the 

exercise of its executive power from attaching special pay to 

posts in situations not strictly covered by the provisions of 

FR 9(25). After all, FR 9(25) only provides a definition of the 

expression "Special Pay" as used in the Fundamental Rules and that 

too 'unless there be something repugnant in the subject or context", 

it does not confer power on the Government to create Special Pay 

Posts, much less limit such power to the situations set Out therein. 

Clearly the context in which the Speia1 Pay Posts were crested in 

the present case indicates that the special pay attached to those 

posts would not fall within the definition of FR 9(25). 

11. 	In P.C. JOSHI v. DIRECTOR GENERAL, POSTS AND TELEGRAPHS, 

NEW DELHI (1975) 5CC (L&S) 330, decided by the Supreme Court, the 

situation as obtaining in this case viz., 	(1) the posts with special 

pay having been created as a result of cadre review, the primary 

object of which was to relieve stagnation in the service and to 

suogest creation of posts for providing promotional avenues; 

(2) the functional justifiction for creation of the special pay 

posts being thqt the holders of those posts would supervise and 

control the work of officers in SAG without special pay; (3) the 

special pay posts being assigned a higher scale of pay with effect 

RA from 1.1.1986 compared to posts in SAG without special pay; and 

p 	1 
' 	- (4) the special pay posts being placed under "Higher C rades" 

above SAG in the proposal submitted to the cabinet and being 

rn 	. initially designated as Senior General managers when sanctioned )  w..Le_- 
11 	WtM 

) persona in SAG 4e4i 	celled just General managers did not exist. 

ic On the other hand, in Joshi'm case, the posts carrying special pay 

were not higher posts 	and the special pay had been aanctioned 

spmciflcelly in terms of FR 9(25) (a) (see pare 11 of judgment at 

pare 333 of the report). 	The judgment in Joshi's case has, therm— 

fore in my view, no application to the preeant case. 

11 
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For the reasons stated above, I hold that the 

Special Pay Posts were hiqher posts to which officers in 

SAG were to be promoted. That being so, the applicant 

was clearly entitled to bensidered for such promotion 

when his admitted juniors viz., P/s Satyapal, U.D.N.Rao 

and S.G.Watwas and others were so considered and pro- 

moted. 

I, therefore, direct the respondents to consider 

the case of the applicant for promotion to ON one of 

the Special Pay Posts from the date his juniors were 

promoted and if found fit, give the applicant the benefit 

of Special Pay of Rs.250/— per month from such date and of 

tte revised scale of Rs,7300-7600 applicamle to those posts 

from 1-1-1986 till the date of his retirement and all 

consequential retirement benefits flowinG therefrom. I 

do not wish to lay down - it is not the function of this 

Tribunal to do so - the criteria to be applied for such 

promotion, which is entirely upto the respondents depend—

inq on the requirements of the service and the nature of 

the special pay posts in question. 

cRA11i 
14. In the result, I allow the application. Parties 

c\ 	_•'',•\\ 
1' 	 to bear their own costs, 

___ 	 ____ 	 • p 

ILI 
 

	

- 	- 
(P.SRINIVASAN)' 

	

\. NG 	 MEMBER(A) 

kms 
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ORDER BY THE BENCH 

In this case the applicant has claimed for the benefit of special 

pay, revision of his time scale of pay from 1-1-1986 and for conse- 

quential reliefs. 	 - 

2. On an examination of the claim of the applicant, the Hbn'ble 

Vice-Chairman has held that the post to which 'special pay' was 

attached was not a promotional post and his. claim for special pay 

and revision of pay scales was not well founded. But, the Hon'ble 

Sri P.Srinivasan, Member(A) in his differing opinionhas held that 

the post to which special pay was attached was a promotional post 

and that his case'requires to be examined by Government on that basis. 

On the differing opinions expressed by the Members of the 

Bench, the point of difference that arises for determination is 

'whether the post to which a special pay of Rs.250=00 p.m. sanctioned 

by Government was a promotional post or not? 

In exercise of the powers conferred by Section 26 of the 

Administrative Tribunals Act,l985 ('the Act'), we refer the above 

point of difference to the Hon'ble Chairman to hear the .said point 

her by himself or refer the same to such other member/members 

be decided by him under Section 26 of the Act. 

) r 	We direct the Registrar to submit a copy of this reference 

Zo 
a)n with our differing opinions to the Hon'ble Chairman for his 

rsunder Section 26 of the Act. 

6 	Call on 23-5 1988 to await the orders of the Hon'ble

. 

 Chairman 

' TRUE COPY 	 Sc 	 541---- 

. 	

MEMBER(A) 

EN'rRAL AOM'S7L [.IVE ThI8UNA 	 . 
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CENTRAL ADMINISTRATIVE TRIBUNAL: BANGALORE 

DATED THIS THE 27TH DAY OF APRIL,1988. 

PRESENT: 

Hon'ble Mr.Justice K.S.Puttaswamy, 	 .. Vice-Chairman. 

And: 

Hon'ble Mr.P.Srinivasan, 	 .. Member(A). 

APPLICATION NUMBER 462 OF 1987. 

B.S.G.K.Settty. 	 .. Applicant. 

(By Sri S.K.Srinivasan,Advocate) 

V. 

The Secretary, 
Department of Telecommunications, 
New Delhi. 	

Respondent 
(By Sri M.S.Padmarajaiah, SCGSC) 

Justice K.5. Puttaswamy, Vice-Chairman. 

ORDER 

This is an application made by the applicant under Section 19 

of the Administrative Tribunals Act,1985 ('the Act'). 

2. On the recommendations of the Cadre Review Authority for 

Cadre Review of Indian Telecommunication Service Group-A Officers 

IçRiLofjhe Department of Telecommunications (CRA), Government in exercise 

( ( 	
off texecutive powers, in its order No.6-17/85-TE.I dated '26/28th 

.' 	'k.Nove\ie} 1985 (Annexure-D) sanctioned the creation and urradation 

ofvaus posts of the Department as indicated in that order. That to  

the extent which is material for this case reads thus: 

Senior General Managers (Rs.2500-2750 with Special Pay 

of Rs.250/- per month). 

Three (3) posts of General Manager of the Metro 

Telephones Districts in Bombay, Delhi and Calcutta and 

the post of Director of Telecom. Research Centre which 

are at present carried in SAG Level-I or II 
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R A 

(c 

(Rs.2250-2500/2500-2750) will hence forth be in SAG Level-

I (Rs.2500-2750) with Special Pay of Rs.2501- per month. 

The posts of G.Ms will be redesignated as Senior General 

Managers. 

s part sanctioned a special pay of Rs.250-00 per month for those 

holding the posts detailed therein. In pursuance of this order those 

who were holding the posts or posted against them appear to have 

drawn a special pay of Rs.250-00 per month. 

From 28-11-1985 to 30-9-1986 the applicant was working as 

the Deputy Director General (DDG) in 'the office of the Secretary 

Government, Department of Telecommunications, New Delhi. On 

-1986 he has retired from service on attaining superannuation. 

In the general revision of pay scales granted to all civil 

ts of the Union of India, the pay of the applicant had been 

ixed as on 1-1-1986 in the appropriate scale and he had been allowed 

retiral benefits on that basis from 1-10-1986. 

When in service and thereafter, the applicant claimed that 

should have been posted against any of the posts carrying the 

:ial pay of Rs.250-00 and consequent benefits in the revision 

his pay from 1-1-1986 and retirement should be extended to him. 

ts office Memorandum No.315-24/85-STC-III dated 15-1-1987 

) Government had rejected the same. Hence, this 

tion reiterating his very claim made before Government. 

76. This application was originally tiled on 13-3-1987 before 

Principal Bench as 0.A.No.330 of 1987 and on an application made 

the applicant, it has been transferred to this Bench and is 

istered as Application No.462 of 1987. 

7. In its reply, the respondent had urged that the application 

barred by time. On merits the respondent had urged that the 

licant who had not performed the duties of any of the posts to 
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which epelcal pay was attached, was not entitled for the same and 

that his non-posting against any one of those posts when in service 

was within its powers, legal and justified.. 

Sri S.K.Srinjyasan, learned Advocate had appeared for the 

applicant. Sri M.S.Padmarajaiah, learned Senior Central Government 

Standing Counsel had appeared for the respondent. 

Sri Srinivasan had contended that the posts to which special 

pay of Rs.250-00 was sanctioned by Government were promotional posts 

and the applicant, being senior to some of the officers posted against 

them, must now be deemed to have been posted against any one of them 

and all the consequential and financial benefits flowing from the 

same, extended to him. In support of his contention, Sri Srinivasan 

has strongly relied on the ruling of this Tribunal in R.KAPUR v. 

UNION OF INDIA AND ANOTHER (ATR 1986 CAT 31) and the rulings of the 

Supreme Court which have explained the new dimension of Article 14 

of the Constitution, namely arbitrariness was the very antithesis 

of rule of law enshrined in Article 14 of the Constitution. 

Sri Padmarajaiah refuting the contention of Sri Srinivasan 

had sought to support the action of Government. 

The claim of the applicant for special pay and consequential 

was rejected by Government on 5-1-1987 and this application 
/ 

was%abefore the Principal Bench on 13-3-1987 which is within 

d&r of the order of Government. Hence, this application Is in 

n7 We see no merit in the vague and general objection of the 

' jpondent to the contrary. We, therefore, reject the same. 

On special pay of Rs.250-00 sanctioned by Government in 

Its order dated 28-11-1985, the CRA recommended thus: 

4. Higher Grades (Rs.3000/- fixed, SAG level-I plus 

Special Pay of Rs.250-00 p.m) 
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41. The-  Telecommunications Board comprises one 

Chairman (Rs.3500/- p.m.) and five Members (Rs.300'- fixed). 

The post of Chairman is filled up under the Central Staffing 

Scheme. Out of the five posts of Members1  four are cadre 

posts of the Indian Telecommunication Service. The Cadre 

Controlling Authority has not proposed any change in this 

regard. 

4.2. The cadre controlling authority has pointed out 

that at present only four posts are available in the grade 

of Rs.3,000-00 fixed to the cadre officers against a total 

strength of nearly 2400 Group 'A' posts. Therefore, in 

order to improve career prospects of the Service, the 

strength of higher grade posts needs to be increased. 

It has further pointed out that in each of the three 

Metropolitan Districts of Bombay, Delhi and Calcutta, there 

are at least 3 more SAG officers apart from the General 

Manager. In these proposals, 2 more SAG posts for Bombay, 

2 more for Delhi and 1 for Calcutta have been proposed. 

Hence, each G.M in the three Metro Districts will be 

controlling at least 4 SAG level officers. In order to 

ensure effective supervision and control, the General 

Manager's post should be in a higher grade. Similarly 

the Director of the Telecom Research Centre is supervising 

the work of 5 Additionnal Directors in SAG. Hence, this 

post should also be in a higher grade. It has been proposed 

by the cadre authority that the above four posts should 

be operated in SAG level-I (Rs.2500-2750) and allowed a 

ecial pay of Rs.250-00 per month. 

\ 	4.3. At present, the Metro Districts of Bombay, Delhi 

)an 4i 
Calcutta have 5,4 and 4 posts in SAG (including; tthe 

of General Manager). In this 'brief', ware.'.: 

'cominending the strengthening of these District by. 

creating one more post of Additional GM in SAG in each 

of these three Districts. Thus, each will have at least 

four Additional General. Managers in SAG whose work is 

required to be superivsed and controlled by the concerned 

General Manager.. Functionally, therefore, there is adequate 

justification for upgrading these 3 posts from SAG 

(Rs.2250-2500/2500-2750) to SAG level (Rs.2500-2750) plus 
a special pay of Rs.250-00 p.m. Similarly there is adequate 
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Justification for upgrading the post of Director, TRC from 

SAC to SAC level-I plus a special pay of Rs.250-00 p.m. 

Creation of these four special pay posts will marginally 

improve the promotion prospects of officers working in 

SAG level posts. Such posts have been created in other 

Central Services like IRS (Income Tax), IRS (Customs & 

Central Excise) IDAS etc. 

The CRA summed up Its recommendations on this thus: 

8.Summary of Recoimnendatlons & Threshold Analysis. 

8.1 Consequent to the recommendations made in this 

'Brief', the existing proposed and recommended strength 

of the Indian Telecommunication Service is given. in Table 

IV: - 

T A B L E - lv 

The existing, proposed and recommended cadre structure 
of the Indian Telecommunication Service Group-A 

Si. 
No. Grade/Designation 

Existing Proposed 
strength strength 
as on 	by the 
1-1-1984 C.C.A. 

Recommended 
by DP& T 

1. Higher Grade 

Member (Rs. 3000/-fixed) 

Senior General Manager 
(Rs.2500-2750 + Spl.Pay 
of Rs.250=00p.m. 

xx 

4 4 4 

- 4 4 

xx xx 

8.3 Threshold profiles as on 1-1-1985 in 

respect of the service based on the existing. oronosed 

'k 
cr 

.1 	A 

V •, / ._, 	, 

recommended structure are given in Table VI below:-

T A B L E -VI 

shold analysis of the Indian Telecommunication Service 
Group'A' 

Number of years for promotion to the grade 

r' raoe Ix1st1ng k'roposed Recommended 
SAC level-Il 22 20 - 	21 
JAG 9 9 9 

8.4 To sum up, following recommendations are placed 

before the Cadre Review Committee for favour of conside-

ration: 
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1) Upgradation of the 3 posts of G.M. for the Metro Dis-

tricts of Bombay, Delhi, Calcutta and the post of 

Director, Telecom Research Centre from SAC (Rs.2250-

2500/2500-2750) to SAG level I (Rs.2500-2750) plus 

special pay of Rs.250-00 p.m. 

Accepting these recommendations, Government issued its order on 

28-11-1985. 

13. The CRA in its recommendations or Government in its order, 

had not defined the term 'special pay'. But, the concept of 'special 

pay' or that term are not an unknown concept or term evolved for 

the first time by the CRA or by Government on 28-11-1985. 

14) Rule 9(25) of the Fundamental Rules ('FR') which are in 

force from 1-1-1922 and are statutory defines that term thus: 

(25) Special Pay means an addition, of the nature 
of pay, to the emoluments of a post or of a Government 
servant, granted in consideration of- 

the specially arduous nature of the duties; or 
a specific addition to the work or responsibility, 
and includes non-practising allowance granted to 
doctors in lieu of private practice. 	 - 

Under this provision, special pay is an additional pay granted to 

an.. Incumbent of a post which involves specially arduous nature of 

duties or a specific addition to the work or responsibility, and 

s practising allowance granted to doctors in lieu of private 

prtfce. 

]J5. When the CRA recommended for grant of special pay to holders 

o*<'ertain posts and Government accepted and sanctioned the same 

in its order dated 28-11-1985 both of them, without an iota of doubt, 

had used that term only as defined in Rule 9(25) FR and had not given 

or contemplated any other meaning to that term at all. I have, 

therefore, no hesitation in holding that the CRA and Government had 

sanctioned 'special pay' only for the purposes and object of FR 9(25) 

and no other. From this it necessarily follows that what is 
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adumbarated in this Rule must be decisive in deciding the question. 

In deciding the scope and ambit of Rule 9(25) Rule 5A FR 

which confers power on Government to relax the operation of any of 

the Rules in individual cases has no application at all. Rule 5A 

does. not control Rule 9(25) of the Rules. 

In para 4 of its recommendations, the CRA had expressed 

that the posts to which special pay, was attached, had to be treated 

as promotional posts. The CRA in its final recommendations or 

Government in its order do not expressly say so. But, notwithstanding 

of what is stated by the CRA, we cannot treat the posts to which 

'special pay' is attached as promotional posts or that one posted 

against them as promoted from a lower post to a higher post. 

Undoubtedly an officer posted to a post with 'special pay', gets 

certain additional benefits. But, by reason of that only, it is 

not possible to hold that they are promotional posts. 

18.Before considering the cases relied on by counsel for the 

applicant, it is apt to recall the pregnant observations of Chinnappa 

Reddy,J. in ANAR NATE OM PRAKASH AND OTHERS v. STATE OF PUNJAB AND 

OTHERS (AIR 1985 SC 218) on the law of precedents. On precedents 

and applying the ratio decidendI of a decided case, the learned Judge 

thus: 

\ 	11. There is one other significant sentence. in 
4enivasa General Traders v. State of A.P (supra) with 
ch we must express our agreement. It was said, "with 

u,nost respect, these observations of the learned judge 
dfe not to be. read as Euclid's theorems, nor as provisions 
of the statute. These observations must be read in the 
context in which they appear". We consider it proper to 
say, as we have already said in other cases, that judgments 
of courts are not to be construed as Statutes. To interpret 
words, phrases and provisions of a statute, it may become 
necessary for judges to embark into lengthy discussions 
but the discussion is meant to explain and not Xo define. 
Judges interpret statutes, they do not interpret judgments. 
They interpret words of statutes; their words are not to 
be interpreted as statutes. In London Graving-'Dock Co.Ltd. 
v. Horton, 1951 AC 737 at p.761 Lord Mac Dermot observed: 
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"The matter cannot of course be settled merely by 
treating the ip sissima verba of Wllles,J. as though they 
were part of an Act of Parliament and applying the rules 
of interpretation appropriate thereto. This is not to 
detract from the great weight to be given to the language 
actually used by that most distinguished judge". In Home 
Office v. Dorset Yacht Co. (1970)2 All ER 294, Lord Reid 
said "Lord Atkin's speech...... is not to be treated as 
if it was a statutory definition. It will require 
qualification in new circumstances". Megarry,J. in (1971) 
1 WLR 1062 observed: "One must not, of course, construe 
even a reserved judgment of even Russell, L.J., as if it 
were an Act of Parliament". And, in Herrington v. British 
Railways Board (1972)2 WLR 537 Lord Morris said: 

"There is always peril in treating the words of a 
speech of judgment as though they are words in a legislative 
enactment and it is to be remembered that judicial 
utterances are made in the setting of the facts of a 
particular case". 

Uso see the passage under the caption "Judgments must be read in 

e light of the facts of the cases in which they are delivered" 

pp.42 to 45 in "Precedents in English Law" by Rupert Cross (III 

ition). Bearing the above, ij,  will now examine the cases relied 

for the applicant. 

19-1. In PADMANABHAN AND OTHERS v. DIRECTOR OF PUBLIC INSTRUCTION 

OTHERS (AIR 1981 SC 64) the Supreme Court was dealing with the 

ty of posting of Padmanabhan and others from the posts of 

istant Educational Officers (AEOs) to the posts of High School 

istants (HSAs) in the State of Kerala. 

§-2. While Padmanabhan and others, who were the appellants 

that the posts of AEOs which they were holding, were higher 

posts and their postings as HSAs were in truth 

the State of Kerala maintained that the posts of AEOs 

HSAs were equivalent posts and were inter-changable and, 

therefore, there were no reversions to lower posts. The Kerala High 

Court accepted the case of the State of Kerala and dismissed the 

writ petitions filed by Padmanabhan and others. 

19-3. On appeals, the Supreme Court ecamining the nature of 
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the duties and powers of AEOs and HSAs and all the- statutory and 

other provisions bearing thereto, disagreeing with the Kerala High 

Court ruled that the posts of AEOs carrying a special pay of Rs.50/- 

per month were promotional posts and allowed their appeals. In 

reaching its conclusions, the Supreme Court relied on Rule 12(31) 

of the Kerala Service Rules (KS Rules) which defined the special 

pay thus: 

12. (31) Special Pay means an addition of the nature of pay 
to the emoluments of a post or of an officer granted in consideration 
of the following: 

Where a post would call for a higher scale of pay in view 
of the additional and/or higher responsibilities attached 
to it; or 

Where the nature of work is specially arduous; or 

Where an officer has to attend to work in addition to normal 
duties attached to his post. 

Clause (a) of this rule provides for reckoning the higher scale of 

pay attached to the post as also special pay under Rule 12(31) of 

the KS Rules. On this, the Court also distinguished the earlier 

ruling of the Court in P.G.JOSHI v. DIRECTOR GENERAL, POSTS AND TELE-

GRAPHS, NEW DELHI [(1975) 4 SCC (L & S) 330: (1975)  2 SCR 115] which 

interpreted Rule 9(25) FR. 

19.4. The fact situations and the Rules that came up for consi.-

and more so the questions that arose for determination in 

han's case are entirely different to the fact i/situations, 

is and the questions that arise for determination £n the pre- 

1/ 	 ik 
se. Every one of the observations made in Padmanabhan's case.. 

be read in the context of the fact situations, the'Rules that 

came up for consideration. 	__ of the view that the princip1es 

enunciated in Padmanabhan's case are distinguishable and do not 

bear on the precise point that arises for our determination in this 

case. On the other hand, the principles enunciated in Joshi's case 
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has not been departed in Padmanabhan's case governs the ques- 

tl.on. 

20. In Kapur's case this Tribunal was dealing with the transfer 

Kapur from the post of Director General (Special Investigation) 

d Director of Inspection, New Delhi which carried a special pay 

Rs.250-00 p.m. to the post of the Director of Inspection (P and 

New Delhi, which did not carry any special pay. The transfer 

s assailed by Kapur on the ground that the same had been done as 

measure of punishment. In sustaining that case, this Tribunal 

so relied on the fact that the later post to which he had been 

ansferred and posted did not carry a special pay of Rs.250-00 which 

e former carried. But, that is not the position in the present 

se. In Kapur's case, the Tribunal had not held that the post carry-

g a special pay was a promotional post and a senior officer. was 

titled to be posted as of right and if not so posted, the senior 

ficer must be deemed to have been posted to that post as of right 

urged by the applicant. The observations of the Bench on 'special 

y' should only be read as made in the context of deciding whether 

transfer was as a measure of punishment or not and as not support-

the very broad proposition urged for the applicant. i am there-

,of the view that the ratio in Kapur's case does not really 

the point. 

the true meaning of the term 'special pay' defined in 

FR, only a person who has been posted and had actually 

Vcia'l 

houldering additional responsibilities was entitled for 

pay'. The entitlement for special pay arises only when 

person had been posted to a post which carries a special pay and 

t person had actually discharged the additional duties of that 

t and not otherwise. An officer who is not posted and had not 

ked for whatever reason that be, whether he is a senior or junior, 
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- cannot claim 'special pay' if he had not been posted and had not 

actually discharged the onerous duties of that post. 

On facts, there is no dispute that from 28-11-1985 to 

30-9-1986 on which day the applicant retired from 'service, he had 

not been posted to any of the posts which carried a special pay of 

Rs.250-00 p.m. and had not discharged the duties of any one of those 

posts. If that is so, then the claim of the applicant for the same 

cannot be upheld. 

As to who should be posted to man a post which carries a 

special pay is primarily for the appointing authority to examine 

and decide. In my view courts and Tribunals which are illequipped 

to decide on the same should not trench on the same, except in excep-

tional cases on well settled grounds only. The fact that a person 

posted against a post carrying a special pay derives some advantageous 

immediately as also on his retirement, does not in any way alter 

the character of 'the post or the power of the appointing authority 

to post a person against such a post. For whatever reason that be, 

the applicant was not .posted to any one of the posts carrying 'special 

till he retired ftom service. In these circumstances, the only 

f 	 rie nce to be drawn is that the appointing authority did not find 

er to post the applicant to man any 'of the posts which carried 

pay. From this also, I cannot uphold the claim of the 

24. In my view, the claim of the applicant either directly or 

Indirectly does not attract the vice of arbitrariness to invoke the 

new dimension of Article 14 of the Constitution. I see no merit 

in this contention of the applicant. 

25. I have so far examined the merits and found against the 

applicant. As noticed earlier, Government accorded its sanction 
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grant special pay on 28-11-1985. From that date to 22-9-1986 

which day only he made his very first written representation, 

applicant did not claim for posting him to any of the posts which 

ned a special pay and was content to work as DDG which did not 

any special pay. The time available for Government was so 

t to examine and post the applicant to any one of the posts and 

is now idle to contend that notwithstanding the same, he should 

deemed 'to have been so posted and the benefits attached to the 

notiónally extended to him. In my view, these facts themselves 

ify me to decline to interfere, even if there is any merit in 

claim of the applicant. 

26. I have carefully read the dissenting opinion proposed to 

delivered by the Hon'ble Sri P.Srinivasan, Member(A). For the 

y reasons stated in my opinion, I regret my Inability to subscribe 

his view that a post to which a 'special pay' is attached is a 

omotional 	post. But, if that view of Sri 	P.Srinivasan is held 

be correct view, then I concur with. his other view that the case 

f the applicant requires to be considered by Government as directed 

y him in his-opinion. 

Before parting with this case, I deem it proper t 9  observe 

5 
''-' b,a to remove heart burns and needless claims, it is desirable for 

-f, 
( 	Go\rInent to evolve a criteria for posting officers to posts thrryIng 

CC  

5, II 
e al pay urgently, publish the same and scrupulously follow 

. H1 
\) e 	e. Such a course is in the interest of sound public adminis- 	.# 

8\NG 

	

	tion and the public servants also. I do hope and trust Government 

ill earnestly examine this and evolve the criteria. 

As all the grounds urged for the applicant fail, this appli-

tion is liable to be dismissed. I, therefore, dismiss this applica-

tion. But, in the circnmstances of the case, I direct the parties 

to bear their own costs. 	
J'p 

VICF1-CHAIRMAf4. !& 
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Shri P. Srinivasan, Member (A) 

ORDER 

I have had the benefit of reading the judgment or draft 

prepared by the Hon'ble tlice-Chairman in this case. With 

Utmost respect, for reasons to be stated presently, I am 

obliged to disagree with the conclusions reached by him. 

The applicant, who retired as Deputy Director General, 

Department of Telecommunications, a post in the Senior 

AdministratiUer8de ('SAG'for short) in the scale of 

Rs.2,500-2750 belonging to the Indian Telecom Service Group A 

(lISA) complains that he was wrongly denied promotion to a 

post in the grade of Rs.29500-29750 plus Special Pay of Rs.250/-

per month ('Special Pay Post' for short), when four such posts 

were created in September 19859  though persons Junior to him 

in SAG were so promoted. 

The main question for determinatiori in this application 

is whether the aforesaid Special Pay Posts created in September 

--Lz:-..., 1985 were higher than those in SAG without Special Pay, so that 

. 
.-' ppointment to one of the Special Pay posts constituted a pro- 

( 	. 	\notIon to officers in SAG without Special Pay. If the answer 
. 

f-ijs ij the affirmative, then the applicant who was holding a 
) Ji 

in SAG in September, 1985 was surely entitled to be 

r .;/considered for promotion to one of the Special Pay Posts in 

accordance with his seniority in SAG and if found fit to be 

promoted to one of them when they were first filled in. 

The approach of the learned Vice-Chairman to 



to the problem is also the same. But, he has recorded a 

finding that the aforesaid Special Pay Posts were not higher 

than the posts in SAG and that therefore, appointment to one 

of the Special Pay Posts did not constitute a promotion of an 

officer in AG. On that finding, he has further held that it 

was upto the authorities concerned to decide who should man 
Pay 

the SpeciaJPosts and not for this Tribunal to determine such 

appointmentS. On the other hand, as I will attempt to show in 

the following paragraphs, I am of the view that the Special Pay 

posts in question were indeed higher and promotional posts 

and as such, the applicant was entitled to be considered for 

promotion to one of them on the basis of his seniority and 

to be so promoted if found fit when his juniors in SAG were 

promoted to those posts. On the view I am taking, it would be 

begging the question to say that since the applicant did not 

actually hold one of the Special Pay Posts prior to his 

retirement, he cannot be given the benefit of Special Pay while 

in service and consequential additional retirement benefits 

as pension, gratuity etc., on his retirement. If, in fact, 

s wrongly kpt out of one of the Special Pay Posts while in 

and was thereby denied the financial benefits flowing 

from, it would not be right to say by a circular process 

soning that because he did not in fact hold such a post 

he is not entitled to the financial benefits attached to them 

either during his Service or after retirement. I now proceed 

to give the reasons which have led me to the view that I have 

indicated above. 

1. 	 .....4 
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4. The Special Pay Posts in question, were created in 

September,1985, as a result of the cadre review undertaken 

by Government in respect of the ITSA to which the applicant 

belonged. On the basis of the recommendations of the III Pay 

Commission accepted by the Central Government, review of cadre 

prospects once every 3 years was to be undertaken and proposals 

for creation of posts submitted for the approval of the Central 

Government to relieve stagnation with adequate functional justi-

fication. The Note submitted to the Cabinet along with the 

proposals of the Cadre Review Committee for the ITS-A, one of 

which was to create 4 posts in the grade of Rs.29500-29750 plus 

Special Pay of Rs.250 per month may be .se.ad usefullyn this 

connection: 

"The career advancement prospects of these 

officers" 

the Note says, referring to officers of the ITS-A: 

"have been somewhat bleak for the last 

few years. 	There has been stagnation 

especially at Senior Administrative 

Gi,ade level for 	periods considered too 

long ...... and timely corrective action 

is deemed necessary to boost the morale 

-I-- 	 -S. 	/ 
of 	the officers .......... 

r-, 
"\ recommendations of the Third Pay The 

)F IlCommission accepted by the Central Govern- 

JJ ment provide, in such situations, for a 

review of the cadre prospects once every 

three years and 	the Departhents concerned 

have to put for1ard proposals for creation 

of posts in various cadres keeping in view 

the functional needs of 	the organisation 

and the promotional prospects of the offi- 

cers forconsideration by the Cabinet." 

The Note for the Cabinet then goes on to set out the proposals 

of the Cadre Review Committee. The proposal with which we are 

. .. . .5 



concerned, reads as foliowsi 

"Upgradatipfl of 3 posts of General. Manager..... 

from SAG (2250-2500/2500-2750) to SAG level—I 

(2500-2750) plus special pay of Rs.250/7 per 

month and their upgradation as Senior General 

Manager" 

(Emphasis supplied) 

The proposals contained in a "Brief" prepared 

in the Department of Personnel and Training for the Cadre 

Review Committee which oe6e the aforesaid proposal,include 

the following: 

"TABLE—I 

Si 	
Existing Propo— Varia— 

N Grade/Designation 	 Strength sed 	tion 
0. 	 as on 	streng— (+ or -) 

1-1-1984. 	th. 	( 4 - 3) 
- -=-=-=-=-=-=-=-=--=-=-=-=-=-=-=-=-==-=-=-=-=-=---------.=-= 
1 	 2 	 3 	4 	 5 

1. Higher Crades: 

rlember(Rs.3030 fixed) 

Senior General Manager 
(Rs.2500-2750+Spl.Pay 
Rs. 250/—p.m. ) 

4 	4 	Nil 

- 	4 	+4 

Senior Administrative 
Grade 

R 2250-2500/2500— 

1 2750). 
83 	136 	+53" 

=-=-=-=-=-=- 

will be seen that the newly created posts in the grade of 

Rs.2,500-29 750 plus Special Pay are placed separately in Higher 

Grades above SAG. 

The'rief" goes on to explain that in order to "improve 

Career prospects of the Service, the strength of higher grade posts 

needs to be increased." The General Manager at Bombay, Delhi and 

Calcutta, it was pointed out, would be controlling 4 SAG level 

officers (2250-2500/2500-2750) and similarly, the Director of 

I _____-7 	 .... . . . .6 
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the Telecom Research Centre, was supervising 5 Additional 

Directors in SAG. It was proposed, therefore, that these 

four posts "be operated on SAG level-I(Rs.2,500-2,750) and 

allowed a special pay of Rs.250/- p.m 	In this way, it would 

appear that the newly created posts with Special Pay of Rs.250/-

per month, were contemplated as higher posts above the SAG of 

Rs.2250-2500/2500-2750, ahd the holders of these higher posts 

would actually control persons working in SAG. The creation of 

these posts with special pay, it was said, would "ma±ginally 

improve the promotion of officers working in SAG level posts" 

similar posts having already been created in other Central - 

Services. This also indicates that the Special Pay posts were 

regarded as promotional avenues for officers in SAG, 

7, In R.KAPIJR v. UNION OF INDIA AND ANOTI1R (A.T.R. 1986 - 

C.A.T. 31), though in a different context, the Principal Bench 

addressed itself specifically to the question whether the post of 

Director General in the scale of Rs,29 500-29750 with a Special - 

Pay of Rs.250/- p.m. also created as a result of a cadre review 

in the Incometex Department was a higher post than one in the SAG 

without Special Pay. There also 5 Directors of 

-. 	,,Iispection in the SAG, as in this case, were placed under the 

' 	 •' 
'D4i\ector General, On these facts, the Principal Bench speaking 

nzrc"  khi!ugh Justice riadhava Reddy,Chairman, held that, "....it is 

% 	 1/ear that the post of Director General is a superior post to 

that of a Director of Inspection. •,,," 	In my opinion, this 

view squarely applies to the facts of the present case so far as 

the position of the Special Pay Posts and the SAG Posts in ITS-A 

are concerned. 

I 



8 It is also significant to note that when the 

Special Pay Posts were initially sanctioned in this case, 

they were given a separate designation as Senior General 

flanager, though this designation was later dropped. That 

also indicetes that the special pay posts were higher posts 

meant to provide promotional avenues to officers working 

in SAG Rs.2250-2500/25002750 in ITS—A. 

9. That the intention of Government in creating the 

special pay posts ws to give promotional avenues, albeit 

marginally, for officers in the SAG of Rs.2250..2500/2500-

2750 is further reinforced by the fact that the Fourth Pay 

Commission recommended a higher scale of pay for these posts, 

viz., Rs.7300-7600 as compared to posts without special pay 

which were placed in the scale of Rs.5900-6700 and these 

recommendations were accepted by the Government and became 

effective from 1-1-186 before the applicant retired from 

service. 

10. It would not seem to be correct to go merely 

by the definition of Special Pay in FR-9(25) for resolving 

the dispute in this case, ignoring the circumstances in whibh 

the special pay posts were brought into existence..1ct=e—C85e. 

the Fundamental Rules themselves provide for relaxation of the 

said Rules in suitable cases by the Government (See: FR 5—A). 

Essentially special pay as defined in FR-9(25) is meant to 

cover situations where a person continues in the same post but 

is called upon to perform more arduous duties or to shoulder 

additional responsibilities. The facts discussed earlier show 
e. 	 __>2L__' 	

•..... . . 8 

-I 
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that the special pay posts with which we are here concerned, were 

in fact, ee 	tdto be higher posts, the holders of which were 

expected to supervise and control the work of- SAG officials with—

out special pay. There is no 
k. 
 ng preventing Government in the 

exercise of its executive power from attaching special pay to 

posts in situations not strictly covered by the provisions of 

FR 9(25). After all, FR 9(25) only provides a definition of the 

expression "Special Pay" as used in the Fundamental Rules and that 

too wnless there be something repugnant in the subject or Context", 

it does not confer power on the Government to create Special Pay 

Posts, muci less limit such power to the situations set out therein. 

Clearly the context in which the Speial Pay Posts were created in 

the present case Indicates that the special pay attached to those 

posts would not fell within the definition of FR 9(25). 

11. 	In P.G. JOSHI v. DIRECTOR GENERAL, POSTS AND TELEGRAPHS, 

NEW DELHI (1975) SCC (L&S) 330, decided by the Supreme Court, the 

situation as obtaining in this case viz., 	(1) the posts with special 

pay having been created as a result of cadre review, the primary 

object of which was to relieve stagnation in the service and to 

suogest creation of posts for providing promotional avenues; 

(2) the functional justification for creation of the special pay 

posts being that the holders of those posts would superv18e and 

control the work of officers in SAG without special pay; (3) the 

special pay posts being sssigned a higher scale of pay with effect 

-.. 	1 from 1.1.1986 compared to posts in SAG without special pay; and 

(4) the special pay posts being placed under "Higher G redas" 

above SAG in the proposal submitted to the cabinet and being 

46  

3 initially desi:.nated as Senior General managers when esnctioned 	wUe.- 

persons in SAG 4e4R 	called just General managers did not exist. 

On the other hand, in Joshi's case, the posts cerrying special pay 

were not higher posts 	and the special pay had been sanctioned 

specifically in terms of FR 9(25) (a) (see pars 11 of judgment at 

pare 333 of the report). 	The judgment in Joshi's case has, there— 

fore in my view, no application to the present case. 
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12. For the reasons stated above, I hold that the 

Special Pay Posts were hiç•her posts to which officers in 

SAS were to be promoted. That being so, the applicant 

was clearly entitled to bea:rnsidered for such promotion 

when his admitted juniors viz., f1/s Satyapal, U,D,N.Rao 

and S.G.uiatwas and others were so considered and pro— 

moted. 	 - 

F 

I, therefore, direct the respondents to consider 

the case of the applicant for promotion to khm one of 

the Special Pay Posts from the date his juniors were 

promoted and if found fit, give the applicant the benefit 

of Special Pay of Rs,250/— per month from such date and of 

tle revised scale of Rs.7300-7600 applicanle to those posts 

from 1-1-1986 till the date of his retirement and all 

consequential retirement benefits flowinq therefrom. I 

do not wish to lay down — it is not the function of this 

Tribunal to do so — the criteria to be applied for such 

promotion, which is entirely upto the respondents depend—

inq on the requirements of the service and the nature of 

he special pay posts in question. 

In the result, I allow the application. Parties 

to bear their own costs. 

p - 

sc&.. 
(P.SRI NIVRSAN)' 

MENBER(A) 

a 

kms 
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ORDER BY THE BENCH 

In this case the applicant has claimed for the benefit of special 

I 

	

	 pay, revision of his time scale of pay from 1-1-1986 and for conse- 

quential reliefs. 

2. On an examination of the claim of the applicant, the Hbn'ble 

Vice-Chairman has held that the post to which 'special pay' was 

attached was not a promotional post and his claim for special pay 

and revision of pay scales was not well founded. But, the Hon'ble 

Sri P.Srinjvasan, Member(A) in his differing opinion has held that 

the post to which special pay was attached was a promotional post 

and that his case 'requires to be examined by Government on that basis. 

On the differing opinions expressed by the Members of the 

Bench, the point of difference that arises for determination is 

'whether the post to which a special pay of Rs.250=00 p.m. sanctioned 

by Government was a promotional post or not? 

In exercise of the powers conferred by Section 26 of the 

Administrative Tribunals Act,1985 ('the Act'), we refer the above 

t of difference to the Hon'ble Chairman to hear the said point 

by himself or refer the same to such other member/members 

E) be decided by him under Section 26 of the Act. 

'. 	 5. We direct the Registrar to submit a copy of this reference 

along with our differing opinions to the Hon'ble Chairman for his 

orders under Section 26 of the Act. 

6. Call on 23-5-1988 to await the orders of the Hon'ble.Chairman. 

TRUECOPY 	 S4l- 
VICE-CHAIRMAN. 	 MEMBER(A) 

CENTRAL ADIST 
Anmo::. BENCH 

RALE 

we 

¶, 


