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CENTRAL ADMINISTRATIVE TRIBUNAL: BANGALORE

DATED THIS THE 27TH DAY OF APRIL,1988.

PRESENT:

Hon'ble Mr.Justice K.S.Puttaswamy, .. Vice-Chairman.

And:

Hon'ble Mr.P.Srinivasan, .. Member(A).

APPLICATION NUMBER 462 OF 1987.

.. Applicant.

B.S.G.K.Settty.
' (By Sri S.K.Srinivasan,Advocate)

v.
The Secretary,
Department of Telecommunications, R .
i ' . t.
New Delhi. (By Sri M.S.Padmarajaiah, SCGSC) esponden

Justice K.S.Puttaswamy, Vice-Chairman.

ORDER

This is an application made by the applicant under Section 19

of the Administrative Tribunals Act,1985 ('the Act').

2. On the recommendations of the Cadre Review Authority for
Cadre Review of Indian Telecommunication Service Group-A Officers

of the Department of Telecommunications (CRA), Government in exercise

of its executive powers, in its order No.6-17/85-TE.I dated 26/28th

November,1985 (Annexure-D) sanctioned the creation and upgradation

of various posts of the Department as indicated in that order. That

.. . order to the extent which is material for this case reads thus:

e ——— .

TRA ¥ ™\
STR/ T\\B\iSenior General Manapers (Rs.2500-2750 with Special Pay
’:_Q\ of Rs.250/- per month).

'3
1 Three (3) posts of General Manager of the Metro

‘elephones Districts in Bombay, Delhi and Calcutta and

S

Research Centre which

7 he post of Director of Telecom.
. <
.re at present  carried in SAG Level-I or II
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(Rs.2250-2500/2500-2750) will hence forth be in SAG Level- - f
I (Rs.2500-2750) with Special Pay of Rs.250/- per month.

The posts of G.Ms will be redesignated as Senior General
Managers, '

Th1s part sanctioned a spec1al pay of Rs.250-00 per month for those

holding the posts detailed therein. In pursuance of this order those

who were holding the posts or posted against them appear to have

“drawn a sﬁecial pay of Rs.250-00 per month;

3. F%om 28-11-1985 to 30-9-1986 the applicant was working as
the Deput& Director General (DDG) in the office of the Secretary
to Government, Department of Telecommunications, New Delhi. = On

30-9-1986 he has retired from service on attaining superannuation.

4. Iﬁ the general revision of pay scales granted to all civil

| ‘ ‘
servants qf the Union of India, the pay of the applicant had been

fixed as on 1-1-1986 in the appropriate scale and he had been allowed
the retiral benefits on that basis from 1-10-1986.
|

5. When in service and thereafter, the applicant claimed that

l

he should have been posted against any of the posts carrying the
special pay of Rs.250-00 and consequent benefits in the revision
. | ’

f his payifrqm 1-1-1986 and retirement should be extended to him.

i

In its office Memorandum No.315-24/85-STG-III dated 15-1-1987

Annexure-C) Government had ' rejectéd the same. Hence, this

L. . . . -
. - pplicétion%relteratlng his very claim made before Government.

In its reply, the respondent had urged that the application

was barred by time. On merits the respondent had urged that the

! applicant who had not performed the duties of any of the ﬁosts to
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which speical pay was attached, was not entitled for the same and
that his non-posting against any one of those posts when in service

was within its powers, legal and justified.

8. Sri S.K.Srinivasan, learned Advocate had appeared for the
applicant. Sri M.S.Padmarajaiah, learned Senior Central Government

Standing Counsel had appeared for the respondent.

9. Sri Srinivasan had contended that the'posts to which special
pay of Rs.250-00 was sanctioned by Go?ernment were promotional posts
and the applicant, being senior to some of the officers posted against
them, must now be deemed to have been posﬁeé'against any one ;f them

and all the consequential and financial benefits flowing from the

same, extended to him. 1In support of his contention, Sri Srinivasan

has strongly relied on the ruling of this Tribunal in R.KAPUR v,

UNION OF INDIA AND ANOTHER (ATR 1986 CAT 31) and the rulings. of the
Supreme Court which have explained the new dimension of Article 14
of the Constitution, namely arbitrariness was the very antithesis

of rule of law enshrined in Article 14 of the Cons;itution.

10. Sri Padmarajaiah refuting the contention of Sri Srinivasan

had sought to support the action of Government.

11. The claim of the.applicant for special pay and consequential
benefits was rejected by Government on 5-1-1987 and this application
was made before the Principal Bench on 13-3-1987 which is within

. . \
a year of the order of Government. Hence, this application is in

s .
\\Q&%me We see no merit in the vague and general obJectlon of the

x@é ndent to the contrary We, therefore, reject the same.

2. On special pay of Rs.250-00. sanctioned byv'CQQernment- in

rder dated 28-11-1985, the CRA recommended thus:

4. Higher Grades (Rs.3000/- fixed, SAG level-I plus
Special Pay of Rs.250-00 p.m) '
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4.1. The Telecommunications Board - comprises = one
Chairnan (Rs.3500/- p.m.) and five Members (Rs.300¢- fixed).
The post of Chairman is filled up under the Central Stafflng
Scheme. Out of the five posts of Members, four are cadre
posts of the Indian Telecommunication Service. The Cadre
Controlllng Authority has not proposed any change in this

regard

4.2. The cadre controlling authorlty has p01nted out
that!at present only four posts are available in the grade
ova%.3,000—OO fixed to the cadre officers against a total
strenith of nearly 2400 Group 'A' posts. Therefore, in:
order to improve career prospects of the Service, the
strength of higher grade posts needs to be 1ncreased
It has further pointed out that in each of the three
Meterolltan Districts of Bombay, Delhi and Calcutta, there
are at least 3 more SAG officers apart from the General
Manager. In these proposals, 2 more SAG posts for 'Bombay,
2 more for Delhi and 1 for Calcutta have been proposed.
Hence, each G.M in the three Metro Districts will be
contqolllng at least 4 SAG level officers. In order to .
: ensure effective supervision and control, the General
Manager s post should be in a higher grade. Similarly
the Dlrector of the Telecom Research Centre is supervising
the work of 5 Additionnal Directors in SAG. Hence, this
post‘should also be in a higher grade. It has been proposed
by tbe, cadre authority that the above four posts should
be o%erated in SAG 1level-I (Rs.2500-2750) and allowed a
specﬁal pay of Rs.250-00 per month,

!A.S. At present, the Metro Districts of Bombay, Delhi
and Calcutta have 5,4 and 4 posts in SAG (including the
post of General Manager). In this 'brief', we are
recommending the strengthening of these Districts by

|
reating one more post of Additional GM in SAG in each

four Additional General Managers in SAG whose work is

. equlred to be superlvsed and controlled by the concerned"
General Manager. Functlonally, therefore, there is adequate
Justlflcatlon for upgrading these 3 posts from SAG -
(Rs. 2250—2500/2500—2750) to SAG level; (Rs.2500- 2750) plus:7
a special pay of Rs.250-00 p. m. Slmllarly there is adequate;

these three Districts. Thus, each w111 have at least E .
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justification for upgrading the .post of Director, TRC from
SAG to SAG level-I plus a -special pay of Rs.250-00 p.m.
Creation of these four special pay posts will marginally

improve the promotion prospects of officers working in

 SAG level posts. Such posts have been created in other

Central Services like IRS (Income Tax), IRS (Customs &
Central Excise) IDAS etc.

The CRA summed up its recommendations on this thus:

8.Summary of Recommendations & Threshold Ana1y51s.

8.1 Consequent to the recommendatlons made in this
'Brief', the existing proposed and recommended strength
of the Indian Telecommunication Service is given in Table
Iv:- )

TABLE-1V

The existing, proposed and recommended cadre structure
of the Indian Telecommunication Service Group-A

S1. Existing Proposed Recommended
No. Grade/De51gnat10n strength strength by DP& T
.as on - by the

1-1-1984 C.C.A.

1. Higher Grade
Member (Rs.3000/-fixed) 4 4 4

Senior General Manager
(Rs.2500-2750 + Spl. Pay :
of Rs. 250—00p m. . - 4 4

XX XX XX -

8.3 Threshold profiles as on 1-1-1985 in
respect of the service based on the existing, proposed

and recommended structure are given in Table VI below:-

TABLE-VI

_Threshold analysis of the Indian Telecommunication Service

Group'A'
Number of years for promotion to theAgrade
Existing Proposed Recommended
AG level-I1I 22 20 21

9 2 9

8.4 To sum up, following recommendations are placed
before the Cadre Review Committee for favour of -conside-

ration:
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i) | Upgradatlon of the 3 posts of G.M. for the Metro Dis-
" tricts of Bombay, Delhi, Calcutta and . the post of
Director, Telecom Research Centre from SAG (Rs.2250—
52500/2500—2750) to SAG level I (Rs.2500—2750)v’p1us
special pay of Rs.250-00 p.m.

Accepting these recommendations, Government issued its order on
28-11-1985.

lBJ The CRA in its recommendations or Government in its order,
had notidefined the term 'special pay'. But, the concept of 'special

pay' or that term are not an unknown concept or term evolved for

 the first time by the CRA or by Government on 28-11-1985.

14) Rule 9(25) of the Fundamental Rules ('FR') which are in
force from 1-1-1922 and are statutory defines that term thus:
(25) Special Pay means an addition, of the nature

of | pay, to the emoluments of a post or of a Government
servant, granted in’ consideration of-

(a) the specially arduous nature of the duties; or
(b) a specific addition to the work or responsibility,
and includes non-practising allowance granted to
doctors in lieu of private practice.
Under this provision; special pay is an additional pay granted to
an incumbent of a post which involves specially arduous nature of
‘duties or a specific addition to the work or responsibility, and

includeé practising allowance granted to doctors in lieu of private

practice.

15. When the CRA recommended for grant of special pay to holders

- 5 o certain ‘posts and Government accepted and sanctioned the same
A"

N\ 1n\ ts order dated 28-11-1985 both of them, without an iota of doubt,

vzl

hﬁdfused that term only as defined in Rule 9(25) FR and had not ‘given

contempldted any other meaning to that term at all I have,
therefore, no hesitation in holding that the CRA and Government had
'sanctloned 'special pay' only for the purposes and object of FR 9(25)

and no other. From this it necessarily follows that what is

2 N
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adumbarated in this Rule must be decisive in deciding the question.

16. In deciding the scope and ambit of Rule 9(25) Rule 5A FR
which confers power on Government to relax the operation of any of
the Rules in individual cases has no application at all. Rule 5A

does. not control Rule 9(25) of the Rules.

17. In para 4 of its recommendations, the CRA had expressed
_that_the posts to which speéial pay, was attached, had to be treated
as promotional posts. The CRA in its final recommendations or
Government in its orde( do not'expressly say so. But, notwithsfanding
ofvwhat is stated by the CRA, we cannot treat the posts to which
'special pay' is attached as promotional posts or.thaf one éosted
against‘ them as promoted from a lower post to a higher post.
Undoubtedly an officer posted to a post with 'special pay', gets
certain‘ additional benefits. But, by reason of that vanly, it is'-

not possible to hold that they are promotional posts.

18.Before considering the cases relied on by counsel for  the
applicant, if is apt to recall the pregnant obseérvations of Chinnappa
Réddy J. in AMAR NATH OM PRAKASH AND OTHERS v. STATE OF PUNJAB AND
OTHERS (AIR 1985 SC 218) on the law of precedents. On precedents -

and applylng the ratio decidendi of a decided case, the learned Judge

warned thus:

11, There is one other significant sentence. in
Sreenivasa General Traders v. State of A.P (supra) with
which we must express our agreement. It was said, 'with
utmost respect, these observations of the learned judge
‘are not to be read as Euclid's theorems, nor as provisions
of the statute. These observatlons must be read in the
.. context in which they appear''. We consider it proper to
*,say, as we have already said in other cases, that judgments -
*of courts are not to be construed as Statutes. To interpret
‘words, phrases and provisions of a statute, it may become
necessary for judges to embark into lengthy discussions
but the discussion is meant to explain and(not to define.
Judges 1nterpret statutes, they do not interpret judgments.
They interpret words of statutes; their words are not to
be interpreted as statutes. In London Graving Dock Co.Ltd.
v. Horton, 1951 AC 737 at p.761 Lord Mac Dermot observed:
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"The matter cannot of course be settled merely by
treating the ip sissima verba of Willes,J. as though they
were part of an Act of Parliament and applying the rules
of interpretation appropriate thereto. This is not to
detract from the great weight to be given to the language
actually used by that most distinguished judge". In Home
Office v. Dorset Yacht Co. (1970)2 All ER 294, Lord Reid
said! "Lord Atkin's speech...... is not to be treated as
It will

if it ‘was a statutory def1n1t10n require
quallflcatlon in new circumstances" Megarry,J. in (1971)
1 WLR 1062 observed: "One must not, of course, construe

even: a reserved judgment of even Russell, L.J., as if it
were an Act of Parliament". And, in Herrington v. British
Railways Board (1972)2 WLR 537 Lord Morris said:

"There is always peril in treating the words of a
speech or judgment as though they are words in a legislative
enac?ment and it is to be remembered that judicial
utterances are made in  the  setting of the facts of a
particular case'".

Also see the passagerunder the caption '"Judgments mﬁst be read in
the 1ighé of the facts of the cases in which they are delivered"
on pp.421to 45 in "Precedents in English Law" by Rupert Cross (III
'T- will now examine the cases relied

. Edition). Bearing the above,

on for the applicant.

19—1 In PADMANABHAN AND OTHERS v. DIRECTOR OF PUBLIC INSTRUCTION
AND OTHE%S (AIR 1981 SC 64) the Supreme Court was deallng with the
legallty lof posting of Padmanabhan and others from the posts of
A351stant$ Educational Officers (AEOs) to the posts of High School

Assistants (HSAs) in the State of Kerala.

While Padmanebhan and others, who were the appellants

1-2.

malntalned that the posts of AEOs which they were holding, were higher

... | and promotlonal posts and their postlngs as HSAs were in truth

N
‘ *rever51ons, the State of Kerala maintained that the posts of AEOs
andﬂ‘r HSAs were equivalent posts and were inter-changable and,
\.2 %
§h@refore, there were no reversions to lower posts. The_Kerala-High

Jx
)Co; t accepted the case of the State of Kerala and dlsmlssed the

rit petitions filed by Padmanabhan and others.

i

19—3, On appeals, the Supreme Court examining the§ nature of

A
Yo
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the duties and pbwerslof-AEOs and HSAs -and allltheistatutory and
oﬁﬁer ﬁrovisiohs bearing thereto, disagreeing with.the Kerala High'
_Court ruled that the posts of AEOs carrying a special pay of Rs.50/-
per month w their appeals. In
reaching its conclusions, the Supreme Court relied on Rule 12(31)
of the Kerala Service Rules (KS Rules) which defined: the special
pay thus:
12. (31) Special Pay means an addition of the naturevof pay

to the emoluments of a post or of an officer granted in_conSideration
of the following: »

(a) Where a post would call for a higher scale of pay in view
: of the additional and/or higher responsibilities attached
to it; or
(b) Where the nature of work is specially arduous; or
(e) Where an officer has to attend to work in addition to normal

- duties attached to his post.

Clause (a) of this rule provides for reckoning the higher scale of

- pay attached to the post as also special pay under Rule 12(31) of
the KS Rules. On this, the Court also distinguished the earlier

ruling of the Court in P.G.JOSHI v. DIRECTOR GENERAL, POSTS AND TELE-

GRAPHS, NEW DELHI [(1975) 4 SCC (L & S) 330: (1975) 2 SCR. 115] which

iﬁterpretedvRuie 9(25) FR.

19.4. The fact situations and the Rules that came up for consi-
deration and more so‘the questions that arose‘for determinatio? in
Padmanabhan's case are entirely different to the fact situations,
thé Rules and tlie questions that arise for determinatibn in the pre-

,;;Tﬂﬁéﬁ“é\\ sent case. Every one of the observations made in Padmanabhan's case

yust be read in the context of the fact situations, .the Rules that

me up for consideration. I am of the view that the principles

hunciated in Padmanabhan's - case are distinguishable and do not
bear on the precise point that arises for our determination in this

. case. On the other hand, the principles enunciated in Joshi's case

7
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which has not been departed in Padmanabhan's case governs the ques-

tibn,

20. in Kapur's case this Tribunal was dealing with the transfer
of Kapuréfrom the post of Director General (Special Investigation)
and Direétor of Inspection, New Delhi which carried a special pay
of-Rs.ZSOLOO p.m. to the post of the Director of Inspection (P and
P), New Pelhi, which did not carry any special pay. Thg transfer
was assaiﬁed by Kapur on the ground that the same had been done as
a measuré of punishment. In sustaining that case, this Tribunal
also_relﬂed:on the fact that the later post to which he had been

_transferrgd and posted did not carry a special pay of Rs.250-00 which
the former carried. But, that is not the position in the present
case. In‘Kapur s case, the Tribunal had not held that the post carry—A

|

1ng a sp?c1a1 pay was a promotional post and a senior officer was

entitled |to be posted as of right and if not so posted, the senior
officer must be deemed to have been posted to that post as of right
as ufged by the applicant. The observatiohs of the Bench on 'special
pay' should dnly be read as made in the context of deciding whether
the transfer was as a measure of punishment or not and as not support-
ing the very broad proposition urged for the applicant. T am; there-
fore, of:the view that the ratio in Kapur's case does hot really

bear on the point.

21. On the true meaning of the term 'special pay' defined in

e T Rule 9(25) FR, only a person who has been posted and had actually

' _' ‘\\N\CTPL\ 7\‘\\\ ‘
- ARNX . 4 st s e . )
WO, ‘,,A‘ wotked shouldering additional responsibilities was entitled . for

The entitlement for special pay *arisesi only when

i

) £ 1
g,@’be son : had been posted to a post which carries a spec1al pay and

J;«..z
Jthg person had actually discharged the addltlonal dutles of that

)wapost’and not otherwise. An officer who is not posted and had not
worked for whatever reason that bé, whether he is a senior or junior,

- 5

A& P
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cannot claim 'special pay' if he had not been posted and had not

actually discharged the onercus duties of that post.

22. On facts, there is no dispute that from 28-11-1985 to
30-9-1986 on which day the applicant retired from service, he had
not been posted to any of the posts which carried a special pay of
Rs.250-00 p.m. and had not discharged the duties of any one of those
posts. If that is so, then the claim of the applicant for the same

cannot be upheld.

23. As to who should be posted to man a post which carries a
special pay is primarily for the appointing authority to examine
and decide. In my view courts and Tribunals which are illequipped
to decide on the same should not trench on the same, except in excep-
tional cases on well settled grounds only. The fact that a person
posted against a post carrying a special pay derives some advantageous
immediately as also on his retirement, doés not in any way alter

" the character of the post or the power of the appointing authority

to post a person against such a post. For whatever reason that be,

T e —

the applicant was not posted to any one of the posts carrying 'special |
pay' till he retired from service. In these circumstances, the only
inference to be drawn is that the appointing authority did not find
it proper to post the applicant to man any of the posts which carried
a special pay. From this also, I cannot uphold the claim of the

applciant.

24, In my viéw, the claim of the applicant either directly or

2 (GTRAT . s . |
; "QS“EIEf;’;;\\gndirectly does not attract the vice of arbitrariness to invoke the
Q7 NG g ) .

dimension of Article 14 of the Constitution. I see no merit

25. I have so far examined the merits and found against the

applicant. As noticed earlier, Government accorded its sanction
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to grant ‘special pay on 28-11-1985. °From that date to 22—9-198% .

on whlch day only he made his very first written representatlon,
the.appliéant did not claim for posting h1m to any of the posts which
cartied’afspecial pay and was content to work as DDG‘whith did not
carry any special pay. The time available for Government was so
short toiexahine and post the applicant'to'any one of the posts and
it is now idle to contend that notwithstanding the'sahe,'he should
be deemed to have been so posted'ahd the benefits attached to the
éamevnotiénally extended to him. In my view, these facts themselves

justify me to decline to interfere, even if there is any merit in

the claim of the applicant.

26. F have carefully read the dissenting opinion proposed to
be dellvéred by the Hon' ble Sri P. Sr1n1vasan, Member(A). For the
very reas?ns stated in my opinion, I regret my inability to subscribe
to his view that a post to which a 'special pay' is attached is a-
promotionél post. But, if that view of Sri P.Srinivasan is. held
to be_cotrect view, then I concur with his other view thét the case
“of tﬁe aﬁplicant requires to be considered by Government as directed
by him in?his opinion,

27. Before parting with this tase, I deem it proper to observe
that to remove heart burns and needless claims, it is desirable for.
Government to evolve a criteria for posting officers to posts carrying
a speciai pay urgently, publish the same and scrupulouély follow
 the éame$ Such a course is in the interest of sound public adminis-

tration and the public servants also. . I do hope and trust Government

311 earnestly examine this and evolve the criteria.

% 28. As all the grounds urged for the applicant fail, this’appli-
ifon is liable to be dismissed. I, therefote, dismiss this applica-
But, in the circumstances of the case, I direct the-parties

PUNPINDE

" to bear their own costs. : e fscit

4
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gpogt in SAG in September, 1985 was surely entitled to be -

=13 -
Shri P. Srinivasan, Member (A) ‘

- ORDER

"

A
I have had the benefit of reading the judgment er draft
prepared by the Hon'ble Vice=Chairman in this case, With
Jtmost respect, for reasons to be stated presently, I am

obliged to disagree with the conclusions -reached by him,

2. The applicant, who retired as Deputy Birector General,
Department of Telecommunications, a post in the Senior
Administrative(irade ('SAG'for short) in the scale of
Rs.2,500-2750 belonging to the Indian Telecom Service Group A
(1TSA) complains that he was wrongly denied promotion to e
post in the grade of Rs.2,500-2,750 plus Special Pay of Rs.250/-
per month ('Special Pay Post! for short), when four such posts
were created in September 1985, though persons Junior to him

in SAG were so promoted.

3. The main question for determination in this application
is whether the aforesaid Special Pay Posts created in September
1985 were higher than those in.SAG withoet Special Pay, so that
appointment to one of the‘Special Pay posts constituted a pro-

motion to officers in SAG without Special Pay, If the answer

N\

-

) ~
@T'aﬁth)no‘51dered for promotion to aone of the Special Pay Posts in

Aecordance with his seniority in SAG and if found fit- to be
promoted to one of them when they were first filled in.

The approach of the learned Vice-Chairman to

Py
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to the problem is also the same. But, he has recorded a
?inding that the aforesaid Special Pay Poéts were'not higher

than ‘the posts in SAG and that therefore, appointmant to one

.of bhe Special Pay Posts did not constitute a promotion of an A i
off;cer in SAG On that Pinding, he has further held that it
was upto the authorlties concerned to decide who should man
'thevSpec1:i}Posts and not for this Tr1buna1 to determine such
appdintments. On the other hand, as I will attempt tonshow in
tha;Following paragraphs, I am of the view that the Spécialvpay

posﬁs in question were indeed_highér and promotional posts

and{as such, the applicant was entitled to be considered for
pronotion to one of them on the basis of his seniority and
to be so promoted if found fit when his juniors in SAG were
prondtad to those poéts. On the view I am taking,'it would be
begging the question to say that since the applicant did not
‘actually hold one of the Special Pay Posts p:ior to his
ret%rement, he cannot be given tna benefit of Special Pay while
in service and consequential additional retirement benafits
A gucn as pension; gratuity etc., on his retirement. If, in fact,
he was wrongly képt out of one of the Special Pay Posts while in
serv1ce and was thereby denied the financial benefits! Flomlng ‘
the%efrom, it would not -be right to say by a>c1rcularkprocess
>§ﬁh ~ of %easoning that because he did not in fact hold.such a post
“Eﬂ he ?s not entitled to the financial benefits attached%to tnem
} eitne:_during his Servicg or after retirement, I‘nnm:proceed

':to bive the reasons qhich have led me to the viéw that I have

indicated above, ‘S !;v:///;jav7/

.....4




which was to creats 4 posts in the grade of Rs.2,500-2,750 plus

4, The Speéiai Pay Posts in question, were created in
/
September, 985, as a result of the cadre review: undertaken

by Government in respect of the ITSA to which the applicant

'belonged. On the basis of the recommendatiohs of the III Pay

Commission accepted by the Central Governmant, review of cadre

4

ﬁrospects once every 3 years was to be undertaken and proposals
for creation of posts éubmitted for the approval of‘the Central
Government to relieve stagnation with adequate functional justi-
fication, Ihe Note submitted to the Cabinet along with the

proposals of the Cadre Review Committee for the ITS=A, one of

\(}
Special Pay of Rs.250 per month may be refesrad usefullnyn this

connections

"The career advancsment ptdspécts of these
officers"

the Note says, referring to officers of the ITS=As’

"have been somewhat bleak Fof the last
few years. There has been stagnation
especially at Senior‘ﬁdmidistrative
Grade level for periods considered too
1ong ceceee and timely corrective actibn
is deemed necessary to boost the moralé&

of the officers eececececee

.The recommendations of the Third Pay
Commission accepted by the Central Govern=-
ment prou1de, in such situations, for a
review of the cadre prospects once every

| threge years and the Departments concerned o
have "to put.forward proposalé for creation
of posts in various cadres keeping in vieuw
the functional needs of the organisatibn‘
and the promotional prospeéts of the offi-

cers for consideration by the Cabinet.”

-

The Note for the Cabinet then.QOes on to set out the proposals

of the Cadre Review Committee. The proposal with which we are

4




concerned, reads as follows:

"Upgradatign of 3 posts of\Genefaljménager.Q... i

from SAG (2250-2500/2500~2750) to SAG level-I . "
(2500-2750) plus specisl pay of Rs.250/= per ‘

month and their upgradation as Senior General

Manager"
(Emphasis supplied)
5. The proposals contained in & "Brief" prepared
in the Department of Personnel and Training for the Cadre
oHokd
Review Committee which mede the aforesaid proposal,include

the followings

"TABLE=I
51 Existing Pfopo- Varia-
No. Grade/Designation Strength  sed tion
* as on streng- (+ or =)
| 1-1-1984.  th, (4-3)
I T = R S
== S = = = e e S
1. Higher Grades:
Member(Rs, 3000 fixed) 4 4 Nil
Senior General Manager
. (Rs,.2500~2750+5p1,Pay - 4 +4
Rs.250/-p.m.) ;
2, :Senior Administrative ‘ ?
. Grade
(Rs,2250-2500/2500- cz n
2750). 83 136 +53
:§%§E§§@:t will be seen that the newly created posts in the grade of
LN '
N
» \\.;yﬁ§.2,500-2,750 plus Special Pay are placed separately in Higher
3 f \‘- '
} “Grades ahove SAG, ’
) ) Z i3 _ ,
~ ~ 7 . : -
. 'at#?JLréj 6. The "Brief" goes on to explain that in order to "improve
\»h L i;?y//Earéer prospects of the Service, the strength of highér grade posts
“1\;\'»..“_ —— __,—“'J" N
ey needs to be increased," The General Manager at Bombay, Delhi and

;

: Calcutta, it g¢e pointed out, would be controlling 4 SAG level

of ficers (2250-2500/2500~-2750) and similarly, the Director of

\{ &\”//617 | : .,..f‘..a - :
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- ,éé -
the Telecom Ressarch Centré, was supervising S,A&ditioﬁal
Diréctors in‘SAG. It was proposed, therefqra, thaﬁ thase
four posts "be operated on SAG 13ve1-I(Rs.é,500—2,750).and

allowed a special pay of Rs.250/- p.m:‘

In this way, it would
ap;éar that the newly created posts with Special Péy'of Rs.ZSO/-
per month, were coqtemplatad as higher postsvabove the SAG of
Rs.2250—2500/2500~2750, ahd the holders_of these higher posts
would actually contrdl persons working in SAG, - The creation of
these posts with special pay, it was said, would "marginally
improve the promotion of officers working in SAG level posts®
similar posts having alreaﬁy been created in other Centrsl -~

Services., This also indicaetes that the Special Pay posts were

regarded as promotional avenues for officers in SAG,

7. In R.KAPUR v, UNION OF INDIA AND ANOTHER (A.T.R. 1986 -
‘C.A.T. 31), though in a different context, the Principal Bench
addressed itself'specifica;ly to the guestion whether the post of
Director General in the sczle of Rs.2,500—2,750 with a Special -
Pay of Ré.250/- p.m. slso created as a fesult of a cadre revieuw
in'the‘Incometax Depértment was a higher post than one in the SAG
(Rs,2500-2750) without Special Pay, There also 5 Directors of
Inspection in the SAG, as in this case, were pladed under the
Director General, On these facts, the Principal Bench speaking'

through Justice Madhava Reddy,Chairman, held that, ".....it is

/;uSTRffVQgQ\\\‘c;ear that the post of Director General is & superior post to
r
TN

((\¢that of a Director of Inspection. sees" In my opinion, this
2
X ﬁiview squarely applies to the facts of the present case so far as

the position of the Special Pay Posts and the SAG Posts in-ITS-A

zre concerned, -




8. It is also significant to note that when the

Special Pay Posts were initially san0£ioned_in this case,'
they were given a separate designation as Senior Geheréi
Mgnager, though this designation was later dropped. That
also indicetes that the special pay posts were higher posts
meant to provide promotional avenues to officers working

in SAG Rs.2250-2500/2500-2750 in ITS-A,

9, That the intention of GDVernment in creating the
special pay posts was to give promotional avenues, albeit
marginally, for officers in the SAG of Rs.2250-2500/2500~
2750 is further reinforced by the fact that tﬁa Fourth Pay
Commission recommended a higher scale of pay for these posts,
viz,, Rs,7300~76C0 as compared to posts without special pay
thch were placed in the scale of Rs.SQUD—G?DD and these
recommendations were accepted by the Government and became
effective from 1-1-1986 before the applicant retired from

service,

10, It would not seem to bé correct_to go merely
ﬁy the definition of Special Pay in FR-Q(ZS) for resolving
the dispute in this tase, ignoring the circumstances in whibh
the sgpecial bay‘posts were brought into existence;iacéhée—ease,
-.ﬁThe Fundamental Rulss themselves provide for relaxation of the
: < !Qs\id Rules in suitable cases by the Government (See: FR 5-A).
vEssentially special pay as defined in FR=9(25) is meantvto

cover situations where a person continues in the same post but

is called upon to perform more arduous duties or to shoulder

additional responsibilities, The facts discussec esrlier show

S




R ,, L L 'oi‘““ TTm e e e - o
. thet-the speciel pay posts with which we:sre here concerned, uere

- _ in_cht,;;‘ 31 to be h;ghg: posts, the holders oﬁ‘wbich were - . . I}
. : 'Glﬁpbeétadito supervise “aﬁd;c‘ontrol the work of -SAG officials withe = 4;

out special pay. There 1é’ho$§ng preventing Goveghmant in the

exercise of 1bsvéxecut1ve power from attaching épecial pay’fo

" posts in situations not strictly covered by the provisions_ﬁf
FR 9(25);‘ After all, FR 9(25)_on1y provides a deéinition'gf the
expre§sion'"5pecial Pa}" as used in the Fundamental_hules and that

/ .

'}tbérzuﬁless‘there be something repugnant in the subject or context",
it does not confer power on the Government to create Special Pey.
Posts, much less limit such power to the situations sétlout therein,
Clearly the context in which the Special Pay-Posts were created in
the pressnt case indiéates that the special pay attached to those

posts would not fall within the definition of FR 9(25),

/

11.' In P.G. JOSHI v, DIRECTOR GENERAL, POSTS AND TELEGRAPHS,

ﬁew DELHI (1975) SCC (L&S) 330, decided by the Supreme Court, the
'situation as obtaining in this case viz,., (1) the posts Wwith special
pay having been created as a result of cadre review, the primary
object of which was to relieve stagnatioﬁ iq the service and to
suggest creation of posts for providing promotional aVenugs;

(é) the functional justification for creation of the special pay

posts being that the holders of those posts would sdpervise and

‘control the work of officers in SAG without special pay; (3) the
special pay posts being assigned a higher scale of pay with effect
from 1.1,1986 compared to posts in SAG without specisl pay; and

(4) the special pay posts being placed under "Higher G rades"

. TRATiﬁxabove SAG .in the proposal submitted to the cabinet and being R tj
7 WSTRA T, P - s

\\\\:\_ e L 3, . . ' )
@}/"" . “nitially designated as Senior General Managers when sanctioned uﬁlie,-

<N

- I\ ¥ were .
”ﬁ§§ ﬁegsﬁns in SAG being called just Genmeral Managers did not exist.
-3 . > .

2

e

: i :
iﬁgzﬁsﬁfgkxtﬁe other hand, in Joshi's case, the posts carrying special pay.
~— /,ﬁ@we e not higher posts and the special pay had been sanctioned
specifically in terms of FR 9(25) (a) (see para 11 of judgment at

para 333 of ths report). The judgment in Joshi's case has, there-

fore in my visw, no application to the present case. ”
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12, For the reasons stated above, I hold that the

' Spabial Pay Posts were hicher posts to which officers: in

SAG were to be promoted, That being so, tﬁevépplicant
was clearly entitled to becuhsidered for‘vsuch prombfion
when his admitted juniofs viz.y M/s Satyapal, U.D.N.Rao
an& S,G,latwas and others were so considered and pré-

moted,

13, I, theréfére, direct the respdﬁdents to consider
th% case of the applicant for‘ promotion to Xke orme of
tha;Speciai Pay Posts from the déte his juniors were
promoted and if found fit, give the apﬁlicant fhe benefit.
of Special Pay of Rs,250/= per month from such date and of
th;revised scale of fs,7300-7600 applicable to thoée posts
from 1-1-1986 till the dste of his retirement and all
consequential re-irement benefits flowing therefrom, 1

do not wish to lay down - it is not the function of this

"Tribunal to do so - the criteria to be applied for such

promotion, which is entirely upto the respondents depend-
ing on the requirements of the service and the natﬁre af

the special pay posts in question,

14, In the result, I allow the application. Parties

sd|- e
" (P.SRINIVASAN)”
MEMBER(A)

kms$
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ORDER BY THE BENCH =~

4

In this case the apblicant hés claimed for the'ﬁénefit-of special _"

pay, revision of his time scale of pay from 1-1-1986 and for.bbnse-

quential reliefs. -

2, On an examination of the claim of the applicant,-the Hon'ble

ViCe—Chaifman has held that the post to which ‘'special pay' was -

attached was nqt.a ﬁromotional post and his claim for special pay
and revision of pay scales was not well founded. ,But, the Hon'ble

Sri P.Srinivasan, Member(A). in his differing opinion has held that

{Q

 the post to which special pay was attached waé,a promotioﬁal post

and that his case.requires to be examined by Government on that basis.

3. On the differing opinions expressed by the Members of - the
Bench, - the point of difference that arises for determination is
'whether the post to which a special pay of Rs.250=00 p.m. sanctioned

by Government was a promotional post or not?

4, In exercise of the powers conferred by Section 26 of the

Administrative Tribunals Act,1985 ('"the Act'), we refer the above

point of difference to the Hon'ble Chairman to hear the.said'point,

either by himself or refer the same to such other member/members

as may be decided by him under Section 26 of the Act.

S. We direct the Registrar to submit a copy of this reference

along with our differing opinions to the Hon'ble Chairman for his

orders under Section 26 of the Act.
6. Call on 23-5-1988 to await the orders of the Hon'bleAChairman;

A LY

VICE-CHATRMAN. g_«)\%’ N Y " MEMBER(A)
' TRUE COP ’ '

BANGALORE :

sd\ - sd|- -
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GENTRAL ADMINISTRATIVE TRIBUNAL T
© BANGALORE BENCH S
-BANGALORE..

.~ APPLICATION NUVBER 462/1987. Date of Decision:23-8-1988 |

Shri B.S.G.K. Setty. ... Applicant.
| Vs, :
The Secretary, eve Respondent.
. Department of Telecommunicstions,
* New Delhi.
CORAM:

Hon'ble Mr. Justice K.,Madhava Reddy, Chairman.
For the applicant ... Shri S.K.Srinivasaﬁ, Advocate.

For the respondent ... Shri M.S.Fadmarajaish, SCGXC.

The applicant is & TeLecbmmuhication Eﬁgineer :
was re;ruited for'appointment to Telegraeph Engineering
Service Group 'A' now redesignated as Indién.
Telecommunicatioﬁ Sefvice (for short 'ITS?'). He was
posted aé the Deputy Director General (DDG) from
28,11.1985% to 30.9.1986 in‘the office of the Secreta;y
to Government, Debartmeﬁt of Telecommunications, New
Delhi. That is a post in Senior Adﬁinistiative Grede,
Level-I (SAG Level-I) carrying a pay scale of
Rsf2500-2750. On the recommendations of the Cadre
Review Authoritf, the Governméht in exercise of its

executive powers sanctioned the creation and upgradation

RYSUIE

o e s e <m Ao At A tvas sen e e AR P s &

of various posts in the Department of Telecommunications

by its order dated 26/28.11.1985 (Annexure 'D').
Under this order inter alia 3 postsfof_General

Manager of the Metro Telephone Districts in Bombay,




PN

 Delht and Calcutta and the post of Director of @
Telecom. Research Centre which were then carried in .
SAG Level-I or Level-II (Rs 2250-2500/2500-2750) were - |
hence-forth put in a SAG Level-I (Rs.2500-2750) w1th
spec1a1 pay of Rs.250/- per month, The posts of
General Managers were to be redesignated as Senior
General Managers. AAccordingly special pay of Rs.250/-
was allowed to those that were holding the aforesaid
4 posts. Although the applicant as DDG was holding
‘the SAG Level-I post in the scvale/ of Rs.2500-2750,
ne was not awarded the special pay of Rs.250/-. Nor
was he considered for a ppointment to the post of General
Manager of the Metro Telephone Districts in Bombay,
Delhi and Calcutta and to the post of Director,
Telecom. Research Centre which carried a special pay
of‘Rs.250/- per month. Inlthe general revision of
pay scales, the Fourth Pay Commission recommended a
higher scale of pay for the above ment ioned posts
}carrying a special pay of Rs.250/~ per month. Thus

while the posts in the scale of Rs.2500-2750 w1thout

R spec1al pay were recommended a scale of Rs.5900-6700,

w
yhe posts in the scale of Rs.2500-2750 with Sp90181
i

/ payﬁof RS +250/~ were recommended a scale of Rs.7300-

7600. These recommendations were accepted by the

Government of India and became effective from 1.1.1986°

Before the applicant retired from service, he was

B e s, 1o A




'-denied the higher scale of Rs.7300~7600. Some of'the posts

g'carrying Special pay were manned by juniors to the
applicant and were allowed this higher scale of

pay.- His representations that he should have been
posted against'any of the posts'carryiné a special
pay of Rs«250/~ and awar?ed;conseéuent behefits iﬁ
the revision of his pay from 1.1.1986 was not acceded
to. He retired from service on attaining the age of
superannhation on the Afternoon of 30.9.1986. _His
further representstion to revise his pay and aecord
him the retirement benefits/on that basis from

1.0.1986 also having been rejected by the Government

in its Office Memorandum dated 15.1.1987 (Annexure 'cY),

the applicant has moved this Tribunal.

While one of the Members of the Bench,'

K.S. Puttaswamy J, Vice-Chairman, even while expressing

his "inability to subscribe to the view that a post
to which a *special pay' is attached is a-promotional
post® observed that mif thet view of Sri P.Srinivasan
is held to be correct view, rhen I concur with his
other view that the cese of the applicant requires to
be considered by Government es directed by him in
his opinion". However, in the view he had tsken
opined that the application be dismissed,

Shri P.Srinivasan, Member (A), however,‘took
‘the view that "the Special Fay posts were higﬁer

rmete +a which officers in SAG were to be promoted,

- Sam e oot R WHATP o s = B V€L



'f'l'ha* being S0, the applicant was clearly entitled to‘e

: considered for such promotion when his admitted juniors
viz., S/Sh.satya Pal, U.D.N. Rao and_S.G. Watwewand
others were so‘consideréd and promoted"; ﬁé acéoréingly
directe&:

" the respondents to consider the case of
the applicant for promotion to one of the
Special Pay Fosts from the date his juniors
were promoted and if found fit, give the

~ applicant the benefit of Special Pay of
Rs.250/- per month from such date and of
the revised scale of Rs.7300-7600 applicable
to those posts from 1.1.1986 till the date
of his retirement and all consequential
retirement benefits flowing therefrom".

Béfore the Government of Iﬁdia, Ministry of Communications
(Telecom. Board) mede the order dated %g Novembér,l985
(Annexure 'D'), fhe 3 posts of General Managers of the
ﬂefro Telephone Districtg in Bombay, Delﬁi and Calcutta
and the post of Director of Telecom. Research Cehtre

in the Department of‘Telecoﬁmunications werg'in the

SAG Level-I or Level-II (Rs,2250-2500/ Rs.2500-2750).
Prém that date onwards they were put in SAGVLevel—I

&‘\%n the scale of Rs. 2500-2750. So much so, prior to

x %he issuance of that order either Level-I SAG Officers
f O Level-II SAG Officers were posted as G.Ms. of

Netro Telephone Districts Bombay, Delhl and Calcutta and

the Director of Telecom. Research Centre. " But thereafter
they were required to be manned only by SAG Level-I

officers in the scale of Rs§2500-2léb with a special




' ??Y' o_f 'R$ 4250/~ per_-\méﬁt'h. _ﬂ "I‘h‘épqst"sf‘qf GMswere -vél:‘s'of_' ,

" ‘initially redesignated as Sr. G,Ms,~f0n1y‘such SAG

Level-I officers who were posted against the above
referred four posts would get the specialvpaﬁ of
33.250/— per monfh‘and not all SAG Lévéi-l of ficers',

' The‘background in which these orders were
issued Qould convincingly establish that they'ﬁere
created as posts of Higher level than that of other
SAG Level;I posts and were also.intended to be bylﬁay
of promotion. These posts were'gfeated in September,.
1985 as & result of the cadre review undertaken by the
Government in respect of ITS Group 'A' officers on the
basis of the recommendations of the Thira Pay Commission

accepted by the Central Government.

The Note submitted t§ the Cabinet §long
with the proposals of the Cadré Review Committee
referred to in detail in the order of the learned
Member (A) shows that these four posts in the grade of
Rs .2500-2750 plus special pay of Rs.250/- per month
were created for "the career advancement prospects .
of these officers®, It was observed in that Note
that fhe prospects of these officers:

;

nhave been somewhat bleak for the last
few years. There has been stagnation
especially at Senior Administrative
Grade level for periods considered too
long..,... the Departments concerned




,.

: ‘have to put forwardl propos ls for creati@
of posts in. various cadres. keeping in view

the functional needs of the onggnxsation

and the g:gmgziggal gro spects of - the offlcers
- (emphasis supplled)

for consideration by the Cabinet",

Having regard to thét,the proposal made was as follows:

ﬁ'

"Uggradatlon of 3 posts of General Manager...
from SAG (2250-2500/2500-2750) to SAG

Level-I (2500-2750) plus spec1a1 pay of
Rs.250/- per month and their upgradatlon

as Senior General Nanager"

In the Brief prepared by the Department of Personnel for:

the Cadre Review Committee in 'Table I' are the

parficulars of the posts in the existing scales. The

posts are grouped into "higher grades"and "Senior

Administrative Grade®., = All the special pay posts under

consideration were shown under the Higher Grade. The

Senior Administrative Grade Level-I posts and Level-II .

posts not carrying any speciél pay were not under

Higher Grade Posts. That itself may not be clinching;

' but that would certainly indicate that these posts

are superior to Sr.Administrative Grade Level-I posts

not carrying special pay. Justifying the creation

of these 4 Spe01a1 pay posts, it was stated that the

General Managers at Bombay, Delhi and Calcutta would

be controlling 4 SAG Level Officers (Rs.2250-2500/

2500-~2750) and the Director, Telecom. Research Centre

would be supervising 5 Additional Directors of SAG level,

The holders of.thése higher posts would be acthally

e A
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'~,controlling persons working 1n SAG Level—I posts also.
jThese posts ware categorically created to “marginally -
‘imprcve the promotion of offrcers working in SAG level

posts®. They were created in ITS as similar posts

/as a consequence of the revision of pay scales,pursuant

were created in other Central-Services

2 These posrs carried not.only higher emoluments
bct higher duties and-responsibilities. They were in
actual control of more than one officer of SAG Level-1/ (
Level-II, they were also initially‘designated a s
Sr.G.Ms. Though this designation was later dropped.
The - SAG Level-I posts carrying a special pay are
thus costs in a higher grade created to relieve stagnaticn'
and open promotional avenues for SAG Level-I officers;
They get not only higher emoluments by way of special pay,
but ‘
to the Fourth Pay Commission recommendations w.e.f, |
1.1.1986, tﬁey also get a higher scale of.pay than'the

, _ , . . i
other SAG Level-I officers holding posts without special |

pay. In such circumstancea, appointment to such

posts cannot be made without any regard to rank in the

Seniority List and without regard to his suitability or
merit. It cannot certainly be made upon the fortu1tous
circumstance of a person belng posted on.tbe date when

these orders'were issued either as General Managers of

Metro Telephone Districts in Bombay, Delhi and Calcutta

or of Director of Telecom. Research Centrefpostings to such
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:higher grade posts must be based on. some intelligibl:' _ ‘i
crlteria. In the absence of any Rule. these posts should é
be maqnsd on the basis of seniority-cum-fitness. Or
by framing a Ru}e and making it o selscfion psst to be i
filled in on tﬁé basis of seniorit}-sum- merit. Irrespect=_
ive of whsther tﬁese bosts are promotional posts or -
upgraded posts, in my view, théy cannot be @anded by
juniors ignoring the claims of the seniors without any

’assessment of the fitness of the seniors. If seniority is

to be ignored, at least fitness of all persons holding
SAG Level-I posts should have been considered and senior
appointed if found fit. If selection criteria was to be

applied, such a Rule should have been made. Appointments

to such posts carrying higher emoluments and created
for increasing the promotional avsoues cannot be made
arbitrarily ignoring the claims of all persons entitled
to be considered for the posts. Nor can the appointment

thereto be made dependent on the fortuitous circumstance.

Vﬂgr “.-. of a particular officer holding that post on which date

/’,J;\

special pay.

Though in a somewhat different context; a

Bench of this Tribunal to which'I was a party in



 R.KAPIR Vsi UNION OF INDIA AND OTHER (1) dealing with =~ |

......
. o

the question whéthér é'persbn_hoiding the post of bireétbf,}a
General (Specisal Invéstigation) and'Director'of Insbectioq

cérrying a special pay of Rs.2$0/— was.holding a post

- superior to that of Director of Inspection (PéP) which

post did not carry any special pay held that having
regard to duties and responsibilities_enUmeréted'and

af;ached to the post of Director,General.(Spl.InVestigation)§

] ’ i
and having regard to the special pay attached to the said |

post, it was clearly a post superior to that of Director
of Inspection observed:

"It is precisely because of these
additional duties and responsibilities
that this post is created as a special
pay post. It does not need a deeper
scrutiny to find that the post of
Director General (Spl.Inv.) is a post
higher to the post of Director Inspection
(P&P) ."

I, therefore, hold that even they are not bosts to which
appointments cou{d be made by-proﬁotion, they are certainly
superior posts. Apart from carrying,ﬁigher monetéry
benefits by way of:special pay, they are posts with

superior administrative functions. Persons holding these

‘ﬁﬂ? posts have controlling authority and exercise supervisory

/| powers over the SAG Level-I officers. They have more

onerous duties and responsibilities. They are thus

1. " ATR 1986 CAT 31%




_— '~f_ii'nctionally superior to other.,SAG‘.L.evel—I'offi.-c-ers’

Thé édditional monetary benéfit of séeﬁial pay enjoyed
by'sﬁch officers would also result in ﬁigher retirement' R
benefits, In fact, in the ;evision'of pay scéles ordered é
. on the recommendationsof the Fourth Pay Commissioh, it

. ,‘ .
has made a vast difference in the pay scales and

consequential retirement benefits. While the scale of §

Rs;2500-2750 without special pay allowed to SAG Level-I

Officers is revised to Rs.5900-6700, the same scale of pay
with special pay of Rs.250/; allowed to these "upgraded"
posts, which the applicant claims was revised to
Rs.7300-7600. That has cgnsequently fésultea in higher

retirement benefits. Hence irrespective of whether

appointment t6 these posts are made by way of promotion

or merely by way of upgradation, the‘appointments cannot
be made to depend upon fhé fortuitous circumstance of

a particular officer being posted on the date when .é
special pay was allowed to persons holding these posts,

I{ should be on some rational basis. In the absence of

;‘any valid statutory rule, as observed above, the
topointments shouid have been made on the basis of
eniority-cum~-fitness., Admittedly, there was no.:ule
‘:gma:g;y«, governing appointment to these special pay posis. A
post such as this is a coveted one for all officers in
AG Level-I. They cannot be deprived of their right

to be considered for appointment to these posts. In




are seniors;to”them.; Otherwise any such

- - A

a11 those who

tppointment would be arbltrary and vxolative of Articles

14 and 16 of the Constitution.

In C.C. PADMANABHAN 'AND OTHERS Vs. DIRECTOR
- .

~

OF PUBLIC INSTRUCTIONS AND om.éRs (2),the Supreme Court .
was dealing with a similar question. By a letter |
dated May 19,1977 the Kerala State Government dlrected
that an Assistant Educatlonal Of ficer (AEO) should be
transferred back as a High School Assistant (HSA) after:
six_year§ of service. In that context the Supreme

Court firstly lafd_down that having regaid‘to the specicl
pay granted in lieu of a higher scale of pay consistent
with the hig’her responsibilities which are entailed in
the perfofmance of the functions of an AEO, held that
the\pos;t of AEO is a grade higher than that of an HSA.
The Supreme Court also considered the elternative
submission that even if‘it is not é post of a higher grade
to which appointments are made by promotion; transfor
could not be mado without any rational‘criteréo‘and
held: - N n h '

»if the post of an A.E.O. ié.nqoa-
regarded as higher to that of an H.S.A.
J either categorywise or'gradeﬁise,uthe
impugned reversions are still hit by
~ Article 14 of the Constitution of Indis.

2. l 1981 SCC (L&S) 439 = 1980 Supp SCC 668.
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. ‘”}n this‘connection two important factors
have to be taken note of., The first is- .
that ‘the’ post of an A.E.o. ‘carries a' o
special pay of Rs.50 per month, and, '
'therefore. ensures for its incumbents

higher emoluments than are available to !
an H.S.A. The second is that™ the special ' :
pay is counted towards pension as is made
out from a reading of Rules 12(23) and’

L 62 of the Kérala Service Rules. According ‘
to Rule 12(23) special pay is part of ‘pay’
while Rule 62 states inter alia that
emoluments which are reckoned for pension
include pay as defined in Rule 12(23). The

post of an A.E.O. thus carries with it not
only benefits enjoyasble by the incumbent so .
long as he holds the post but also such as are
available to him after retirement. The
subsiantial improvements in the benefits 3
which an H.S.A. thus enjoys after his
posting as an A.E.O. constitute a compelling
circumstance which would necessitate the
formulation of rational criteria to be i
followed in transferring an H.S.A. as i
an A.E.O. and vice versa so that mere
caprice does not deprive an A.E.O. of the
benefits enjoyediby him. The direction
contained in the letter dated May 19,1977
that an A.E.QO. should be transferred back
as an H.S.A. after six years of service
as A.E.O., is wholly arbitrsry and not based '
on any principle. It is, therefore, . . 3
violative of Article 14 and we hold it to
be so."

Y

Though the respondents® reliance 1is placed

]
|
'
i
!

on the decision of the Supreme Court in P.G. JOSHI AND

OTHERS Vs. THE DIRECTCR GENERAL, POSTS AND TELEGRAVHS,

NEW DELHI AND OTHERS (3), the Supreme Court jitself

3. 1975 scc (L8&S) 330.
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e s T Co Padmanabhen's case referred te P. G. Joshi"

A T Y case and pointed out the distinction in para 19 thereof‘ ,

as under.'”y'”’

1
!

" "The specisl pay of Rs.30 in that case
(Joshits .case), it may thus be seen, was
something quite different from the special
pay in the instant case (Fadmanabhan's case) !
which, as we have already found, was granted

. in lieu of a higher scale of pay consistent
‘with the higher responSLbilities which are
entailed in the performance of his functions
by an AE.Qe¢eeee... the case cited (Joshit's
case) is thus fully distinguishable.and
is of no assistance to the case propounded
.on behalf of the State Government",

R o, S St o Py - SO S s | e

Keeping in view the dicta laid down by the Supreme

Court, if we examine the nature of the posts in question

and the background and circumstances in which they were
created it is clear that they are posts superior to

SAG Level-I posts. As is clear from the Cadre Review

Committee(s_recommendatione and the Note submitted. é
to the'Cabinet this special pay post of SAG Level-I was
intended to be a promotionﬂ_bost. These'posts were .
sanctioned to relieve stagnation. Itgwas:aleoienti-

- saged thatpersons appointed to these posts were required

to discharge more onerous dutiee and responsibilities

and vested.witﬁ functions of controlling and supervising;_
the working of 3 or 4 SAG Levei-I officers within their
-jurisdictioﬁ. ‘They are certainly'posts in a higher

grade not merely upgraded posts in the same scale of

pay. Appointment te such posts must be guided by a

rational criteria and every person eligible has s right

s
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- to”BewoOnsidered“before an appo;ntmeht-ie.made‘io{7-

»

these posts.

Much reliance was placed by the respondents

on the definition of 'Special Pay!' entailed in F.R. 9(25).

This definition reads as follows:

"(Zs)special Pay means an addition,»of the
nature of pay, to the emoluments of a post
- or of a Government servant, granted in
consideration of = |

(a) the specially arduous nature of the
duties; or

(b)  a specific addition to the work or
responsibility, and includes non- .
practising allowance granted to

‘doctors in lieu of private practice.®

Ordinarily a definition by itself is not the source
of power. Moreover, all definitions including the

definition of 'Special Pay' in Rule 9(25) of the

Fundamental Rules must give Way to the subject and

context. In fact, the definition clause itself begins
with the words "unless there be something fepugnant in
the subject or context®. These posts were allowed the

special pay and simultaneously they were placed. in

e, B = - Y

Pt e | ‘

gg/ eQY‘hmr°é <k“xhlgher grade, Though ultimately it was not actually

A , )

fe N ‘(,\ 3
I \\ff$escr1bed as promotion, it was certalnly intended to
ot ‘ );»E
ﬁ s a7y 'A}b fFelieve stagnatlon. ~ Although the deflnxtion of 'Special
Y T :727%- I~ ,

oA /&

\a_? ?-euﬁﬁ/////Pay' in FR 9(25) is not ldentlcal to the deflnltlon of

\\e& By ;72’(‘;;,;’4@““! “
' 'Special Pay' in Rule 12 (31) of the Kerala Service

Rules (which was con51dered in C.C. Padmanabhan's case'

extracted in Justice Puttaswamy S Judgment) stlll tqf (
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criteria laid down for determiniﬁg'whéther a post is -

in ‘@ higher grade or is a superior post, laid ddwh.by“

the Supreme Conrt in Padmanabhant's case squérely apply

to the posts with which we are cénceinéd in this,case. |

Applying the said criteria; the 4 posts tor
which special pay is allowed ﬁust be held to be posts
higher to that of SAG Level-I posts. 'i may observe
that while no one has é right to bé apﬁointed to &

post, every public servant has a right-to be considered

‘fbr appointment to the higher post or a post carrying

higher emoluments. More so, where such emoluments are
by way of special pay and special pay is allowed for

posts created to relieve stagnation and open avenues

of promotion and are vested with controlling and

- supervisory functions. over officeré.hitherto to;the

same level’s

| Having given my very careful thbuéﬁt, )
I find myself in entire agreement with the vieﬁ*‘
expressed by Shri P.Srinivésan, Membef (A)~éanﬂaéblev
to concuf.hifﬁfthgfconclusions arrived at by Shri
Juétice Puftaswamy, Vice-Chairman for tﬂe réasons
hereinbéfore recordeds I also agree Wiﬁh the opinion
of Shri'P.Sriﬁivasan that a direction be.issued
td the respondentis to consider the caselof the

applicent for promotion to one pf the Special Pay

posts from the dete his juniors weré_promdted and if




' found fit, give the applicaht the benefit of Special
pay of Rs.250/- per month from that date and | of the
revised scale of Rs.7300-7600 applicable to those posts
from 1.1.1986 till the date of his retirement and also
all consequential retirement benefits floﬁihg theréfrom.
I am, theréfore, of the opinion that Application
‘No.462/87 should be allowed with no order as to

costs.
This case may now be posted before the
Division Bench for disposing of ApplicationiNo.462/87'

in accordance with the majority opinion.

..... sdl- - -
(K.mﬁﬁ@dy) 2.3.8 £F |
3 %

Chairman.
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DATED THIS THE 7TH DAY OF SEPTEMBER 1988

*PRESENT . - ' S f‘;

3

Hon ble’Mr Justlce K S Puttaswamy, ‘ _ .. Vice-Chairman.
R And | )
\. S Hon'ble Mr.P.Srinivasan, ' : ".. Member(A).

APPLICATION NUMBER 462 OF 1987

B.S.G.K.Setty, o ' »
S/o B.Siddananjappa Setty,
Aged 58 years.

0 . No.5/1 M.S.Flats, Shahjahan Road, ’
‘ - NEW DELHI-110 011. _ .. Applicant.
"(By Dr. M.S.Nagaraja,Advocate)
V. ‘
The Secretary,
-Department of Telecommunications,
Sanchar Bhawan, 20 Ashoka Road, = , o : -t
New Délhi-110 OO1. =~ o ~ ... Respondent.

(By Sri M.S.Padmarajaiah,SCGSC)

This abplication having'coﬁe up for hearing this daf, Hon'ble
Vice—Chairmén made the.following: . ' ' '
ORDER
In this ﬁase'the applicént has claimed for thg;benéfi? ofﬂépecig;'
pay, revifion of his time scale of pay from 1-1-1986 and for cqnsé— -

quential reliefs.

2. On an examination of the claim of the applicant, the Hon'ble

Vice-Chairman has held that the post to which ‘speciai _pay" was

: et attached was not a promotlonal post and his claim for special - pay

-~

vision of pay scales was not well founded. But, the Hon'ble

Srinivasan, Member(A) in his differing opinioﬁ has  held that




On|this difference of opinion the case was posted beforé the Hon'ble

 Chairman, who by | his opinion rendered on. 23'-4-8‘41'9‘8.8_-"'-haé vicog'nvt.:,u'rréd
with the opinion.of Sri P.Srini\'/asaﬁ.‘

3. We have perused the‘opinions: rendered by all the three members

and heard the counsel again.

4. In conformity with the majority opinion, we direct the respon-

dent to consider the case of the applicant for promotion to -one pfv
the| Special Pay -posts‘ from the date &£ his juniors were promoted
and| if :found fit, rgive the abpiicant the benefit of Special Péy of
Rs.250/- per month from such date and of th'e‘ revised scale of Rs.7300-

~-7600 applicable to those posts from 1-1-1986 till the date of his

retirement and all consequential retirement benefits flowing there-

from.

5. Application is allowed. But, in the circumstances of the

case, we direct the parties to bear their own costs.
) c—— A .

s Sal- Cosd). | e
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CENTRAL ADMINISTRA TIVE TRIBUNAL
BANGALORE BENCH

*************%*
Commercial Complex (BDA)
Indiranagar .
Bangalore - 550 038
Dated g 2 ¢
| e 131 JAN 1990
CONTEMPT : ,
PETITION (CIVIL) . -
ARREIGNRESN NO (%) 41 / 89,
IN APPLICATION NO., 462/87(F)
W.P. NO (S) /
Ppplicant (90 : Respondent (s)
Shri B.S.G.K. Setty ~V/s  The Secretary, Dspt of Telacom, New Delhi

To

1« Shri 8,5.G.K. Setty
No. 558, Sth 'A' Main
Indiranagar Ist Stage
Bangalore = 560 038

2, Shri S.K. Srinivesan
Advocate
No. 10, 7th Temple Road
15th Cross, Malleswaram
B8angalore - 560 003

3. The Secratery
Department of Telscommunications
Sanchar Bhavan
20, Ashoka Road
New Dslhi -« 110 001

4, Shri M,S, Padmerajaiah B . '
Central Govt. Stng Counsel : -
Migh Court Bullding
Bengalore -~ 560 001

Subject s SENDING COP IES OF ORDER PASSED BY THE BENCH

Please find emclosed herswith a copy cf 0RDER/§¢0&VNRR¥KRKK!XXX¥
C.Pe (Ci\lil) No.
passed by this Tribunal in the above’ saidﬁ&nm&ux&khxxﬁuk on _ 25-1-90

' DEPUTY REGISTRAR
Encl ¢ As abow . (JupiciaL)



. BLFORE THE CENTRAL ADMIN ISTRATIVE TRIBUNAL
BANGALDRE BENCH : BANGALORE

'_‘ DATED THIS THE 25TH JANUARY, 1990
Present y Hon'ble Shri P, Srinivasan ese Member(A)
Hon'ble Shri B.Surya Reo cee Member(J)
CONTEMPT OF COURT PETITION NO.41/89
Shri B.S5.G.K, Setty,
Nc.558, 9th 4! Flain
Indiranagar Ist Stage
BANGALORE~5600038, Petitioner
(Shri S«K.Srinivasan, Advocate)
ve,
Shri Satyapal,
Secretary,
Department of Telecommunications,
Sanchar Bhavan,
20, Ashoka Road, NEuw OELHI=-110001. vee Respondent
(shri M.S.Padmarajaiah, Rdvocate)
Thie petition having come Up for Rearing before this
Tribunal taday, Hon'ble Shri P.Srinivasan, Member (R), made the
following
/e’i’-’?q\ : ORDER
“‘N'S"!”'}\) '
Ve ¢°,~’“:£;'\<?g':g In this Contempt or Caurt petition, the petitioner
o o~ 4 i 4 PAY \Q
r v . 4‘; 7 3 )
AQ."(!' ‘ly / Na lléges that the respondents in applicatlon No.462/87(F) have
o srind Ye
i | IES
Bt i % Hinplemented the order dated 7-9-1988 by which the eaid
5 s mﬁa i
\ . , 11catzon was dieposed of by a Bawch of this Tribunal,

D, Vs AL 4
\&ﬁ,—;\;?;/ . Shri m,s, Padmarajaiah, counsel for the respondents

states that hig clients have complied with the said judgement
and that there is no case for contempt against them,
3. Shri S.K.Srinivagan, Counsel for the petitioner,
very raifly and rightly, in our opinion, contirms this and
- Mo
. rays that the proceec@or contempt may be dro ed,
TRUE COPY P P °pP

4, ' In view or the above, the notice issued to the

respondents is discharged and the Contempt ot Court petition

dismissed, Parties to bear their awn costs.
‘%’UTY REGISTRAR (JDL)

~ AL ADMINISTRATIVE TRIZUNAK Yy . 7'
BANGALORE = (P.SRIN IVASAN ) - (D.SURYA RAD)
MEMBER(A) MEMBER(J)
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CENTRAL ADMINISTRATIVE TRIBUNAL, 2nd FLOOR,
BANGALORE BENCH. _ BDA COMMERCIAL COMPLEX,
INDIRANAGAR,
BANGALORE-560 038.

Fils of A.lo 462/87(F) Dated 12th Octoder, 1990
To

Hon'bls Shei R,8alasubramanicn,
Member (A) :

Central Administrative Tribunol,
Hydszabed Gench,

v Insurance Cuildings Complex,
6th Flocr, Vilak Rood,
Hydsgabad,

Subjsct ¢ COPY OF ORDERS I A.ND 462/87 = FORUARDING QF

Sir,

fs dsoired guar tolsphone, I &n esnding herewith & topy
sach of crdsrs dated 27e04=88, 23=08=89 and 07=05=88 in A.fo 462/67 -
BsSeGeKeSstty Varsus Sscrstery, Osptt, of Tolecommunications,
ksuv Oslhi, for &nformation, :

< .. Yours fe 11ye
' i . . X \ O
| "/Mm:mrzsli’i nzarfu)%y
’ QEGISTR R




CENTRAL ADMINISTRATIVE TRIBUNAL: BANGALORE

DATEDVTHIS THE 27TH DAY OF APRIL,1988,

PRESENT:
“Hon'ble Mr.Justice K.S.Puttaswamy, .. Vice~-Chairman.
And:
Hon'ble Mr.P.Srinivasan, .. Member(A).
APPLICATION NUMBER 462 OF 1987.

B.S.G.K.Settty. ’ .. Applicant.
: (By Sri S.K.Srinivasan,Advocate)

V.

The Secretary, :
Department of Telecommunications,

New Delhi. (By Sri M.S.Padmarajaiah, SCGSC) -+ Respondent.

Justice K.S.Puttaswamy, Vice-Chairman.
ORDER

This is an application made by the applicant under Section 19

of the Administrative Tribunals Act,1985 ('the Act').

2. On the recommendations of the Cadre Review Authority for
Cadre Review of Indian Telecommunication Service Group-A Officers
of the Department of Telecommunications (CRA), Government in exercise

of its executive powers, in its order No.6-17/85-TE.I dated 26/28th

N
i .
:8? v;\'p osts of the Department as indicated in that order. That
ot qusy p p

extent which is material for this case reads thus:
General Managers (Ré‘2500-2750 with Special Pay -

of Rs,250/- per month). ﬁ ,

Three (3) posts of General Manager of the 3ﬁefro
Telephones Districts in Bombay, Delhi and Calcutta \and
the post of Director of Telecom. Research Centre which\

N

are at present <carried in SAG Level-I or II ™~~~
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(Rs.2250-2500/2500-2750) will hence forth be in SAG Level-

I (Rs.2500-2750) with Special Pay of Rs.250/- per month.

The posts of G.Ms will be redesignated as Senior General
Managers.

This part sanctioned a special pay of Rs.250-00 per month for those
holding the posts detailed therein. In pursuance of this order those

who were holding the posts or posted against them appear to have

drawn a special pay of Rs.250-00 per month.

3., From 28-11-1985 to 30-9-1986 the applicant was working as
the Deputy Director General (DDG) in ‘the office of the Secretary
to Government, Department of Telecommunications, New Delhi. On

30-9-1986 he has retired from service on attaining superannuation.

4, In the general revision of pay scales granted to all civil
servants of the Union of India, the pay of the applicant had been
fixed as on 1-1-1986 in the appropriate scale and he had been allowed

the retiral benefits on that basis from 1-10-1986.

5. When.in service and thereafter, the applicant claiﬁed Athat
he should have i)een posted against any of the posts carrying the
special pay of Rs.250-00 and consequent benefits in the revision
of his pay from 1-1-1986 and retirement should be extended to him.
In its office Memorandum No.315—24/85-STG—III~. dated 15-1-1987

(Annexure-C) Government had rejectéd the same, Hence, ‘this

alpplication reiterating his very claim made before Government.

~N S

al R tm\'aé Nincipal Bench as 0.A.No.330 of 1987 and on an application made
b \ € ‘ ’
, by ‘Yhel|lapplicant, it has been transferred to this Bench and is

—:q’?’-{q ~

#stefed as Application No.462 of 1987,

7. In its reply, the respondent had urged that the application
as barred by time. On merits the respondent had urged that the

applicant who had not performed the duties of any of the posts to




T

which speical pay was attached, was not entitled for the same and
that his non-posting agaiﬁst'aﬂy one of those posts when in service

was within its powers, legal and justified..

8. Sri S.K.Srinivasan, learned Advocate had appeared for the
applicant. Sri M.S.Padmarajaiah, learned Senior Central Government

Standing Counsel had appeared for the respondent.

9. Sri Srinivasan had contended that the posts to which special
pay of Rs.250-00 was sanctioned by Government‘were promotional posts
and the applicant, beiﬁg senior to some of the officers posted against
them, must now be deemed to have been posted against any one of them
and all the consequential and financial benefits flowing from the
same, extended to him. In supporﬁ of his contention, Sri Srinivasan
has.strongly‘relied on the ruiing of this Tribunal in R.KAPUR v.
UNION OF INDIA AND ANOTHER (ATR 1986 CAT 31) and the rulings of the
Supreme Court{which have explained the new dimension of Article 14
of the Constitution, namely érbitrariness‘ Qas_ the very antithesis

of rule of law enshrined in Article 14 of the Constitution.

10. Sri Padmarajaiah refuting the contention of Sri Srinivasan

had sought to support the action of Government.

11. The claim of the applicant for speéial péy and'consequential
benefits was rejected by Government on 5-1-1987 and this application
was made before the Principal Bench on 13-3-1987 which is within
ear of the order of Government. Hence, this appiication is ih
We see no merit in the vague and general objection of the

t to the contrary. We, therefore, reject the same.

On spesial pay of Rs.250-00 sanctioned by Government in

er dated 28-11—1985 the CRA recommended thus:

4. Higher Grades (Rs.3000/- fixed, SAG level-I plus
Special Pay of Rs.250-00 p.m)




..l’-

4,1, The Telecommunications Board comprises one
Chairman (Rs.3500/- p.m.) and five Members (Rs.300f- fixed).
The post of Chairman is filled up under the Central Staff'ing
Scheme; _Out of the fivé posts of Members, four are cadre
posts of the Indian Telecommunication Service. The Cad}e
Controlling Authority has not proposed any change in this

regard.,

4,2, The cadre controlling authority has pointed out
that at present only four posts are available in the grade
of Rs.3,000-00 fixed to the cadre officers against a total
strength of nearly 2400 Group 'A' posts. Therefore, in
order to improve career prospects of the Service, the
strength of higher grade posts needs to be increased.
It has further pointed out that in each of the three
Metropolitan Districts of Bombay, Delhi and Calcutta, there
are at least 3 more SAG officers apart from the General
Manager. In these proposals, 2 more SAG posts forlBombay,
2 more for Delhi and 1 for Calcutta have been proposed.
Hence, each G.M in the three Metro Districts will be
controlling at least 4 SAG level officers. In order to
ensure effective supervision and control, the General
Manager's post should be in a higher grade. Similarly
the Director of the Telecom Research Centre is supervising

the work of 5 Addltlonnal Directors in SAG.  Hence, this
| post should also be in a higher grade. It has been proposed
by the cadre authority that the above four posts should
be operated in SAG level-I (Rs.2500-2750) and allowed a
special pny of Rs.250-00 per month.

4.3. At present, the Metro Districts of Bombay, Delhi
and Calcutta have 5,4 and 4 posts in SAG (including the
iﬁ?gbost of General Manager). In this 'brief', we are
~

N @9 mmending the strengthening of these Distrlcts/'by-

ese three Districts. Thus, each will have aé 1east
]
Additional General . Managers 1n SAG whose work " is

uired to be superivsed and controlled by the concsrnéd

General Manager. Functionally, therefore, there is adequéte(ftf>'

justification for upgrading these 3 posts from SAG -
(Rs.2250-2500/2500-2750) to SAG 1level (Rs.2500-2750) plus
a special pay of Rs.250-00 p.m., Similarly there is adequate
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justification for upgrading the post of Director, TRC from
SAG to SAG level-I plus a special pay of Rs.250-00 p.m.
Creation of these four special pay posts will marginally
- improve the promotion prospects of officers working in
SAG level posts. Such posts have been created in other

Central Services 1like IRS (Income Tax), IRS (Customs &
Central Excise) IDAS etc.

The CRA summed up its recommendations on this thus:

8.Summary of Recommendations & Threshold Analysis.

8.1 Consequent to the recommendations madé in this
'Brief', the existing proposed and recommended strength
of the Indian Telecommunication Service is given. in Table
IV:-

TABLE-1v

The existing, proposed and recommended cadre structure
of the Indian Telecommunication Service Group-A

S1. . Existing Proposed Recommended
No.Grade/Designation strength strength by DP& T
. as on by the

1-1-1984 C.C.A.

1. Higher Grade
Member (Rs.3000/-fixed) 4 4 4

Senior General Manager
(Rs.2500-2750 + Spl.Pay
of Rs,.250=00p.m. - 4 4

XX . XX Xx

8.3  Threshold profiles as on 1-1-1985 in
respect of the service based on the existing, proposed

- and recommended structure are given in Table VI below:-

TABLE-VI
Threshold analysis of the Indian Telecommunication Serv1ce
-Group'A' : i

Number of years for promotion to the géade
Existing Proposed Recommended ; S
el-II 22 20 21 N
9 9 9 )
e

8.4 To sum up, following recommendations are placed
before the Cadre Review Committee for favour of conside-

ration:
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i) Upgradation of the 3 posts of G.M. for the Metro Dis-
tricts of Bombay, Delhi,
Director, Telecom Research Centre from SAG (Rs.2250-
2500/2500-2750) to SAG 1level I (Rs.2500-2750) plus
special pay of Rs.250-00 p.m.

Calcutta and the post of

Accepting these recommendations, Government issued its order on

28-11-1985.

+ 13. The CRA in its recommendations or Government in its order,

had not defined the term 'special pay'. But, the concept of 'special
pay' or that term are not an unknown concept or term evolved for

the first time by the CRA or by Government on 28-11-1985.

14) Rule 9(25) of the Fundamental Rules ('FR') which are in
force from 1-1-1922 and are statutory defines that term thus:
(25) Special Pay means an addition, of the nature

of pay, to the emoluments of a post or of a Government
servant, granted in consideration of-

(a) the specially arduous nature of the duties; or
(b) a specific addition to the work or responsibility,
and includes non-practising allowance granted to
doctors in lieu of private practice. -
'Under this provision, special pay is an additional pay granted to
.an incumbent of a post which involves specially arduous nature of

duties or a specific addition to the work or responsibility, and

includes practising allowance granted to doctors in lieu of private

. practice,

15. When the CRA recommended for grant of special pay to holders

order dated 28-11-1985 both of them, without an iota of doubt,

e . :
Y had%qﬁ d that term only as defined in Rule 9(25) FR and had not given
e ~ P .~ )
ey o/ 7
6%;’t. templated any other meaning to that term at qul. I have,

! H

' vio- :
“efore, no hesitation in holding that the CRA and- Government had .
. ) . .. p .
"sanctioned 'special pay' only for the purposes and object onﬁR79(Z§)59¥f

and no other. From this it necessarily follows that what™is
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adumbarated in this Rule must be decisive in deciding the question.

16. In deciding the scope and ambit of Rule 9(25) Rule 5A FR
which confers power on Government to relax the operation of any of
the Rules in individual cases has no application at all. Rule 5A

does. not control Rule 9(25) of the Rules.

17. In para 4 of its recommendations, the CRA had expressed
that the posts to which speéial pay, was attached, had to be treated
as promotional posts. The CRA in its final recommendations or

Government in its order do not expressly say so. But, notwithstanding

of 'what is stafed by the CRA, we cannot treat t}}e posts to which
'special pay' is attached as promotional posts or that‘ one posted
againstA them as promoted from a lower post to a higher post.
Undoubtedly an off\icer posted to a post with 'special pay', gets
certain additional benefits. But, by reason of tilat 6n1y, it is

not possible to hold thét they are promotional posts.

18.Before considering the cases relied on by counsel for the
applicant, it-: is apt to recall the pregnant observations of Chinnappa
Reddy,J. in AMAR NATH OM PRAKASH AND OTHERS v. STATE OF PUNJAB AND
OTHERS (AIR 1985 SC 218) on the 1aw»of prgcedents.v On precedents

and applying the ratio decidendi of a decided case, the learned Judge

warned thus:

S, 11. There is one other significant sentence. in -
_ _\\N‘STRAT/p eenivasa General Traders v. State of A.P (supra) with
% 1:

G TN ch we must express our agreement. It was said, '"with

J’ (f \u’:t;}n t respect, these observations of the learned judge
& 4 : r%ot to be read as Euclid's theorems, nor as provisions
k’( “tile statute. These observations must be read in the
3 ‘2»(‘ 35 cgrﬂ:t’ in which they appear'. We consider it proper to
C 2 k] m’”ﬁ'sayas we have already said in other cases, that judgments

ffourts are not to be construed as Statutes. To interpret
wiffds, phrases and provisions of a statute, it may become
fiecessary for judges to embark into lengthy discussions
" but the discussion is meant to explain and not to define.
Judges interpret statutes, they do not interpret judgments.
They interpret words of statutes; their words are not to
be interpreted as statutes. In London Graving Dock Co.Ltd.
v. Horton, 1951 AC 737 at p.761 Lord Mac Dermot observed:
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"The matter cannot of course be settled merely by
treating the ip sissima verba of Willes,J. as though they
were part of an Act of Parliament and applying the rules
of interpretation appropriate thereto. This 1is not to
detract from the great weight to be given to the language
actually used by that most distinguished judge". In Home
Office v. Dorset Yacht Co. (1970)2 All ER 294, Lord Reid
said "Lord Atkin's speech...... 1s not to be treated as
if it was a statutory definition. It will require
qualification in new circumstances". Megarry,J. in (1971)
1 WLR 1062 observed: '"One must not, of course, construe
even a reserved judgment of even Russell, L.J., as if it
were an Act of Parliament". And, in Herrington v. British
Railways Board (1972)2 WLR 537 Lord Morris said:

"There is always peril in treating the words of a
speech or judgment as though they are words in a legislative
enactment and it is to be remembered that judicial
utterances are made in the setting of the facts of a
particular case'".

! .
Also see the passage under the caption "Judgments must be read in
the light of the facts of the cases in which they are delivered"
on pp.42 to 45 in "Precedents in English Law" by Rupert Cross (III

Edition). Bearing the above, I: will now examine the cases relied

on for the applicant.

18-1. In PADMANABHAN AND OTHERS v. DIRECTOR OF PUBLIC INSTRUCTION
AND OTHERS (AIR 1981 SC 64) the Suprene Court was 'dealing with the
legality of posting of Padmanabhan and others from the posts of
Assistant Educational Officers (AEOs) to the posts of High School

Assistants (HSAs) in the State of Kerala.

1§-2. While Padmanabhan and others, who were the appellants
maintained that the posts of AEOs which they were holding, were higher
and promotional posts and their postings as HSAs were in truth

reversions, the State of Kerala maintained that the p;)sts of AEOs

£
and HSAs were equivalent posts and were inter—changable and,

n; el
therefore, there were no reversions to lower posts. The Kerala High

N\
Court accepted the case of the State of Kerala and di‘-qnli'seed. the,

writ petitions filed by Padmanabhan and others. _ e

19-3. On appeals, the Supreme Court examining the nature of
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the duties and powers of AEOé and HSAs and all the;statutory and

other provisiohs bearing thereto, disagréeing with the Kerala ﬁigh
Court ruled that the posts of AEOs carrying a special pay of Rs.50/-

per month were promotional p§sts and allowed their appeals. In
reaching its conclusions, the Supreme Court relied on Rule 12(31).
of the Kerala Service Rules (KS Rules) which defined the special |
pay thus: -
12, (31) Special Pay means an addition of the nature of pay

to the emoluments of a post or of an officer granted in consideration
of the following: o

(a) Where a post would call for a higher scale of pay in view
of the additional and/or higher responsibilities attached :
to it; or _ _
(b) Where the nature of work is specially arduous; or ‘
(¢) Where an officer has to attend to work in addition to normal !

duties attached to his post.

Clause (a) of this rule provides for reckoning the higher scale of
pay attached to the post as also sbecial pay under Rule 12(31) of
the KS Rules. On this, the Court also distinguished the earlier ,
ruling of fhe Court in P.G.JOSHI v. DIRECTOR GENERAL, POSTS AND TELE- g
GRAPHS, NEW DELHI [(1975) 4 scc. (L & S) 330: (1975) 2 SCR 115] which

interpreted Rule 9(25) FR. . -

19.4. The fact situations and the Rules that came up for consi-

, o
“up for consideration. T am - of the view that thé principles

enunciated in Padmanabhan's case are distinguishable and do not _ =«

Py o /“Af
bear on the precise point that arises for our determination im this .=

et

case. On the other hand, the principles enunciated in Joshi's case
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which has not been departed in Padmanabhan's case governs the ques-
tion.

20; In Kapur's case this Tribunal was dealing with the transfer
of Kapur from the post of Director General (Special Investigation)
and Director of Inspection, New Delhi which carried a special pay
of Rs.250-00 p.m. to the post of the Director of Inspection (P and
P), New Delhi, which did not carry any special pay. Thg transfer
was assailed by Kapur on the ground that the same had been done as
a| measure of punishment. In sustaining that case, this Tribunal
also relied on the fact that the lafer post to which he had been
transferred and posted did not carry a special pay of Rs.250-00 which
the former carried. But, that is not the position in the present
case. In Kapur's case, the Tribunal had not held that the post carry-v

ing a special pay was a promotional post and a senior officer. was

entitled to. be posted as of rigﬁt and if not so posted, the senior
officer must be deemed to have.been posted to that post as of right
as u;ged by the applicant. The observations of the Bench on 'special
pay' should only be read as made in the confext of deciding whether
the transfer was as a measure of punishment or not and as not support-
ing the very broad probosition urged for the applicant. 7T gm, there-

fore, of the view that the ratio in Kapur's case does not really

bear on the point.

,Zfiffsi .21, On the true meaning of the term 'special pay' dgfined in
/\(:“‘Rq.iié;} 25) FR, only a person.who has been posted and had actually
‘ :z‘wa;kég; houldéring additional responsibilities was enfitled for
gﬁ;'ﬁ%‘; pay'. The entitlement for special pay arises only when

fJig&r n had been posted to a post which carries a special pay and
person had actually discharged the additional duties of that
post and not otherwise. An officer who is not posted and had not

‘warked for whatever reason that be, whether he is é senior or junior,
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cannot claim 'special pay' if he had not been posted and had not

actually discharged the onerous duties of that post.

22. On facts, there is no dispute that from 28-11-1985 to
30-9-1986 on which day the applicant retired from service, he had
not been posted to any of the posts which carried a special pay of
Rs.250-00 p.m. and had not discharged the duties of any one of those
poéts. If that is so, then the claim of the applicant for the same

cannot be upheld.

23. As to who should be posted to man a post whi;h carries a

" special pay is primarily for the appointing authority to examine
and decide. In my view courts and Tribunals which are illequipped
to decide on the same should not trench on the séme, except in excep-
tional cases on well settled grounds only. The fact that a person
posted against a post carrying a special pay derives some advantageous
immediately as also on his retirement, does not in any way alter
the character of the post or the power of the appointing authority
to poét a person against such a post. For whatever reason that be,
the applicant was not posted to any one_of the posts carrying 'séecial
pay' till he retired from service. In these circumstances, the only

| inference to be drawn is that the appointing authority did not find

roper to post the applicant to man any of the posts which carried

ial pay. From this also, I cannot uphold the claim of the

In my view, the claim of the applicant either directly or

ctly does not attract the vice of arbitrariness tg?&nwoke the
M

1

in this contention of the applicant.

25. I have so far examined the merits and found against the

- applicant. As noticed earlier, .Government accorded its sanction

oot
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to grant special pay on 28-11-1985. From that date to 22-9-1986

on which day only he made his very first written representation,

(nd

he applicant did not claim for posting him to any of the posts which
carried a special pay and was content to work ‘as DDG which did not
carry any special pay. The time available for Government was so
short to examine and post the applicant to any one of the posts and
it is now idle to contend fhat notwithstanding the same,'he should
be deemed to have been so posted and the benefits attached to the
same notiénally extended to him. In my view, these facts themselves
ustify me to decline to interfere, even if there is any merit in

the claim of the applicant.

26. I have carefully read the dissenting opinion proposed to

be delivered by the Hon'ble Sri P.Srinivasan, Member(A). For the

'very reasons stated in my opinion, I regret my inability to subscribe

to his view that a post to which a 'special pay' is attached is a
promotional post. But, if that view of Sri P.Srinivasan is held

to be correct view, then I concur with his other view that the case

(o]

f the applicant requires to be considered by Government as directed

by him in his opinion.

27. Before parting with this case, I deem it pfoper to observe
that to remove heart burns and needless claims, it is desirable fo;

Government to evolve a criteria for posting officers to posts carrying -

. L
a special pay urgently, publish the same and scrupulously /follow
. - :f

tion. But, in the circumstances of the case, I direct the parties

P

to bear their own costs.

VICE—CHA}RM_Aﬂ;’ ( ]q8%

e. Such a course is in the interest of sound publif4a3minis— 14
\5\ - A‘. . JERET IR a{
b\
nd the public servants also. I do hope and trust ébﬁghnment .
- ' " O -
N v

men e e mm—————
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Shri P, Srinivasan, Member (n)

ORDER

w
1 have had the benefit of reasding the judgment er draft

prepared by the Hon'ble Vice-Chairman in this case. With

utmost respect, for reasons to be stated presently, I em

obliged to disagree with the conclusions reached by him,

2. The applicant, who retired as Deputy Director General,
Department of Telecqmmunications, a post in the Senior
AdministrativeGrade ('SAG'§or short) in the scale of

Rse 2 4 500=2750 belonging to the Indian Telecom Service Group A
(I1TSA) complains that he was wrongly denied promotion to a
post in the grade of Rs,2,500-2,750 plus Special Pay of Rse 250/~
per month (*Special Pay Post' for short), when four such posts
wera cfeated in September 1985, though persons Junior to him

in SAG were so promoted.

3 ‘The main question for determination in this application
is whether the aforesaid Special Pay Posts created in September

1985 were higher than those in SAG without Special Pay, so that

_ﬁyisb - - ﬁbt n to officers in SAG without Special Pay, If the answer .
éif -.\ %A the affirmative, then thes applicant who was holding a

C ot 1, ’<ﬁ£}

2N Jst n SAG in September, 1985 was suraly entitled to be’”

' »

accordance with his seniority in SAG and if found fitﬁfo*be

promoted to one of them when they were first filled in..

The approach of the learned Vice-Chairman to K L

AN
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to the problem is also the same. But, he has recorded a

finding that the aforesaid Special Pay Posts were not higher

than the posts in SAG and that therefore, appointment to ons
of the Special Pay Posts did not constitute a promotion of an
officer in SAG., On that finding, he has further held that it
was upto the authorities concerned to decide who should man
the Spec1:i7posts and not for this Tribunal to determine such
appointment$. On the other hand, as I will attempt to show in

the following paragraphs, I am of the view that the Special Pay

posts in question were indeed higher and promotional posts

and as such, the applicant was entitled to be considered for

promotion to one of them on the basis of his seniority and

to be so promoted if found fit when his juniors in SAG were
promoted to those posts. On the view I am taking, it would be
begging the question to say that since the applicant did not
actually hold one of the Special Pay Pgsts prior to his
retirement, he cannot be given the benefit of Special Pay while
in service and Consequegtial addifional retirement benefits
such as pension, gratuity etc., on his retirement., If, in fact,
he was wrongly képt out of one of the Spascial Pay Pgsts while in

service and was thereby denied the financial benefits flowinﬁﬂ

T
!"‘3

therefrom, it would not be right to say by a circular prgéeééf

wagﬁm:j:. reasoning that because he did not in fact hold. such a post

e Y -
@\5 H v
not entitled to the financial benefits attached tiéthem ol
ii ) O @*
elaQer uring his Gervice or after retirement, I now proceed E?NN azcﬁf

v

,&;ﬂ’“’

...0.4
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4, The Special Pay Posts in question, were created in
September,1985, as a result of the cadre review undertaken
by Government in resﬁect of the ITSA to which the applicant
belonged. On the basis of the recommendations of the III Pay
Commission accepted by the Central Government, review of cadre
ﬁrospects once every 3 ysars was to be undertaken and proposals
for creation of posts éubmitted for the approval of the Central
Government to relieve stagnation with adequate functional justi-
fication, fhe Note submitted to the Cabinet along with the
propoéals of the Cadre Review Committee for the ITS=A, one of

which was to create 4 posts in the grade of Rs.2,500-2,750 plus
: w
Special Pay of Rs.250 per month may be refesped usefullnyn this

connections

"The career advancement prospécts of these

officers"

the Note says, refefring to officers of the ITS-As

_ "have been somewhat bleak for the last
few years. There has been stagnation
especially at Senior Administrative
Grade level for periods considered too
long eeeeee and timely corrective action
is.deemed necessary to boost the moralé

of the Officars XXX YY) g

.The recommendations of the Third Pay
Commission accepted by the Central Govern-’
ment provide, in such situations, for a
review of the cadre prospects once every
three years and the Departments concerned
have ‘to put forward proposals for creation .
of posts in various cedres keeping in view ,§§

the functional needs of the organisation ¥

and the promotional prospects of the offi- w v

cers for consideration by the Cabinet,”

The Note for the Cabinet then goes on to seﬁ'out the proposals;”

'~

DL

o

of the Cadre Review Committee, The proposal with which we are™"

R
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concerned, reads as follows?

flUpgradation of 3 posts of Gensral Managereesees
from SAG (2250-2500/2500-2750) to SAG level-I
(2500-2750) plus special pay of Rs.250/- per
month and their upgradation as Senior Gensral
Manager"
" (Emphasis supplied)
S. The proposals contained in & "Brief" prepared
in the Department of Personnel and Training for the Cadre
okl
Review Committee which @ede the aforesaid proposel, includa

the following:

"TABLE=]
1 Existing Propo- Varia~-
N Grade/Designation Strength  sed tion
O as on streng- (+ or =)
1-1-1984,  th. (4-23)
j—: = = "'-: "2——=—= — == . ‘3 _—':.——-4 e s
1, Higher Gradeg:
Member(Rs,3000 fixed) 4 4 Nil
Senior General Manager
(Rs.2500—2750+$p1.Pay - 4 +4
Rs.250/=p.m.)
2. Senior Administrativs
Grads
(Rs, 2250-2500/2500~ ‘
L ] + 1]
2750). 83 136 53

TR T T e T AT et e e T e~ — L — — e — -

It will be seen that the neuwly created posts in the grade of

Rs.2,500-2,750 plus Special Pay are placed sepsrately in Higher.

M;g

s @s above SAG,
NN
%

N % \\ 6. The Brief" goes on to explain that in order to "improve

Ny e
Caﬁ?g prospects of the Service, the strength of higher grade posts
s/j0 be increased. "  The General Manager at Bombay, Delhi and
gﬁa tta, it was pointed out, would be controlling 4 SAG level

officers (2250-2500/2500—2750) and similarly, the Director of




the Telecom Research Centre, was supervising 5 Additional
Directors in SAG, It was proposed, thersfore, that these

four posts "be operated on SAG level-I(Rs,2,500-2,750) and
allowed a special pay of Rs,250/- p.m:‘ In this way, it would
appear that the newly created posts with Special Pay of Rs.250/-
per month, were contemplated as higher posts above the SAG of
Rs.2250—2500/2500—2750, and the holders_of these highsr posts
would actually control persons working in SAG, The creation of
these posts with special pay, it was said, would "marginally
improve the promotion of officers working in SAG level posts"
similar posts having already been created in other Central -

Services. This also indicates that the Special Pay posts were

regarded as promotional avenuss for officers in SAG,

7. In R.KAPUR v, UNION OF INDIA AND ANOTHER (A.T.R. 1986 -
AT, 31), though in a different context, the Principal Bench
addressed itself'specifically to the question whether the post'of
Director General in the scale of Rs.2,500-2,750 with a Special =
Pay of Rs.250/- p.m. also created as a result of a cadre review
in the Incometax Depértment was a higher post than oﬁe in the SAG

(Rs.2500-2750) without Special Pay, There also 5 Directors of

view squarely applies to the facts of the present case so far as

..‘.r

the position of the Special Pay Posts and the SAG Posts 1n\IT5-A

%w.ﬁm"’

are concerned,

p&/ ) e
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8. It is also significant to note that when the e
Special Pay Posts were initially ganctioned in this case,
they were given a separate designation as Senipr General
Manager, though this designation was later dropped. That

also indicates that the special pay posts were higher posts

meant to provide promotional avenues to of ficers working

in SAG Rs,2250-2500/2500-2750 in ITS-A,

9., That the intention of Government in creating the
special pay posts was to give promotional evenues,.albeit
marginally, for officers in the SAG of Rs.2250-2500/2500-
2750 is further reinforced by the fact that the Fourth Pay

Commission recommended a highsr scale of pay for these posts,

viz., Rs.7300-76C0 as compared to posts without special pay

which were placed in the scale of Rs.5900-6700 and these
recommendations were accepted by the Government and became

effective from 1-1-1986 before the applicent retired from -

service,

10, It would not seem to be correct to go merely
by the definition of Special Pay in FR-9(25) for resolving

the dispute in this case, ignoring the circumstances/iﬁ'wﬁibh
T ~

.fﬁfigjﬁ the special pay posts were brought into existence, in=this—ecase,
')
\ ﬁ:: he Fundamental Rules themselves provide for relaxation of the

id Rules in suitable cases by the Government (See: FR 5-R).
entially special pay as defined in FR-9(25) is meant to - aﬁ . -

over situations where a person continues in the same post but

- is called upon to perform more arduous duties or to shoulder

additional responsibilities, The facts discussed earlier show
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that the special pay posts with which we are here concerned, were
™ dasigeed '
in fact, desi to be hioher posts, the holders of which were
expected to suparvlse and control the work of SAG officials with—
out special pay. There is noqzng preventing Eovernment in the
exercise of its executive powsr from attaching special pay to
posts in situations not strictly covered by the provisions of
FR 9(25), After all, FR 9(25) only provides a definition of the
expression "Special Pa}" as used in the Fundamsntal Rules and that
too{ﬁunless‘there be something repugnant in the subject or context”,
it does not confer power on the Government to create Speciel Pay
Posts, much less limit such power to the situations sétvnut therein.
Clearly the context in which the Special Pay Posts wers crested in
the present case indiéatas that the special pey attached to those

posts would not fall within the definition of FR 9(25).

’

1. In P.G. JOSHI v, DIRECTOR GENERAL, POSTS AND TELEGRAPHS,

NEW DELHI (1975) sScC (L&S) 330, decided by the Suprems Court, the

‘situation as obtaining in this case viz., (1) the posts with specisl

pay having been created as a result of cadre review, the primary

object of which was to relieve stagnation in the service and to

sucgest creation of posts for providing promoticnal avenuesj

(2) the functionel justificstion for creation of the special pay

posts being that the holders of those posts would supervise and

control the work of officers in SAG withou£ special pays; (3) the

special pay posts being assigned a higher sca;e of pay with effect

from 1.1.1986 compared to posts in SAG without speciel pay; and

(4) the speciel pay posts being placed under "Higher G rades”

above SAG in the proposal submitted to the cabinet and baing tj

initially designated as Senior General Managers when sanctioned MKJLL
W were

persons in_ SAG beimg called just General Managers did not exist.

On the other hand, in Joshi's case, the posts carrying special pay

were not higher posts and the special pay had been sanctioned

specifically in terms of FR 9{(25) (a) (see para 11 of judgment st

para 333 of the report). The judgment in Joshi's case has, there-

fore in my vieu, nNO application to the present case.
;ﬂ;;;}ﬁ,wm-ﬁn@,~;,§,fup_ ...... P ,_;,1

|
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12, for the reasons stated above, I hold thet the
Special Pay Posts were higher posts to which officers in
SAG were to be promoted, That being so, the applicent
was clearly entitled to be considered for such promotion
when his admitted juniors viz., M/s Satyapal, U.D.N.Rao
and S,G,Wateas and others were so considered and pré-

moted,

13, 1, therefore, direct the respondents to consider
the case of the applicent for promotion to Xke one of
the Special Pay Posts from the date his juniors were
promoted and if found fit, give the applicant ﬁhe benefit
of Special Pay of fs,250/= per month from such date and of
the revised scale of Rs,7300-7600 applicable to those posts
from 1=-1-1986 till the dste of his retiremenﬁ and all
consequential re:irement benefits flowing therefrom. I
do not wish to lay down - it is not the function of this
Tribunal to 0o so - the criteria to be applied for such
promotion, which is entirely upto the respondents depend-
ing on the requirements of the service and the natﬁre of

the special pay posts in guestion,

14, In the result, I allow the application. Parties

to bear their own costs.
o (P.SRINIVASAN)"
MEMBER(A)

kms$




® ‘ . . ORDER BY THE BENCH

’

In this case the applicant has claimed for the benefit of special

pay, revision of his time scale of pay from 1-1-1986 and for conse-

quential reliefs. -

2. On an examination of the claiﬁ of the appiicanﬁ, the Hon'ble
Vice-Chairman has held that the ﬁost to which 'apecial pay' was
attached was not a pfomotional post and his- claim for special pay
and revision of pay scales was not well founded. But, the Hon'ble
Sri P.Srinivasan, Member(A) in his differing opinion has held that
the post to which special pay was attached was a promotional post

and that his case requires to be examined by Government on that basis.

3. On the differing opinions expressed by the Members of the
Bench, the point of difference that arises for determination is
'whether the post to which a special pay of Rs.250=00 p.m. sanctioned

by Government was a promotional post or not?

4. In exercise of the powers conferred by Section 26 of the
Administrative Tribunals Act,1985 ('the Act' ), we refer the above

point of dlfference to the Hon'ble Chairman to hear the .said point

We direct the Registrar to submit a copy of this reference
with our differing opinions to the Hon'ble Chairman for his

rs under Section 26 of the Act.

6. Call on 23-5-1988 to await the orders of the Hon ble Chairman.

“~" TRUE COPY - so\\ /”“ . Sc\l»:—j
o VICE-CHATRMAN. gf)\'dy\ww | MEMBER(A) |

SECTION O
ENSTRAL ADMINSTL.
ADBITISGAL ©
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n CENTRAL ADMINISTRATIVE TRIBUNAL: BXNGALORE

DATED THIS THE 27TH DAY OF APRIL,1988.

PRESENT:
Hon'ble Mr.Justice K.S.Puttaswamy, .. Vice-Chairman.
i And:
Hon'ble Mr.P.Srinivasan, .. Member(A).
APPLICATION NUMBER 462 OF 1987,

B.S.G.K.Settty. : ' .. Applicant.
: (By Sri S.K.Srinivasan,Advocate)’

V.

The Secretary,
Department of Telecommunications,

N
New Delhi. (By Sri M.S.Padmarajaiah, SCGSC)  °* Respondent.

Justice K.S.Puttaswamy, Vice-Chairman.

ORDER

This is an application made by the applicant under Section 19

of the Administrative Tribunals Act,1985 ('the Act').

2. On the recommendations of the Cadre Review Authority for

Cadre Review of Indian Telecommunication Service Group-A Officers

el "'"'-
o -

’I gTR*"ionEhe Department of Telecommunications (CRA), Government in exercise

i A

Senior Generai Managers (Ré;2500—2750 with Special Pay
of Rs.250/- per month).

Three (3) posts of General Manager of the Metro
Telephones Districts in Bombay, Delhi and Calcutta and
the post of Director of Telecom. Research Centre which

are at present carried in SAG Level-I or II
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(Rs.2250-2500/2500-2750) will hence forth be in SAG Level-

I (Rs.2500-2750) with Special Pay of Rs.250/- per month.

The posts of G.Ms will be redesignated as Senior General
Managers. ‘

This part sanctioned a special pay of Rs.250-00 per .month_ for those
holding the posts detailed therein. In pursuance of this order those 1

who were holding the posts or posted against them appear to have

drawn a special pay of Rs.250-00 per month,

3. From 28-11-1985 to 30-9-1986 the applicant was working as
the Deputy Director General (DDG) in ‘the office of the Secretary
to Government, Department of Telecommunications, New Delhi. On

30-9-1986 he has retired from service on attaining superannuation.

4, In the general revision of pay scales granted to all civil
servants of the Union of India, the pay of the applicant had been
fixed as on 1-1-1986 in the appropriate scale and he had been allowed

the retiral benefits on that basis from 1-10-1986.

S. When in service and thereafter, the applicant claimed that !

he should have been posted against any of the posts carrying the

special pay of Rs.250-00 and consequent benefits in the revision

his pay from 1-1-1986 and retirement should be extended to him.

C .
(Ayn;e re-C) Government had rejected the same, Hence, this

the Principal Bench as 0.A.No.330 of 1987 and on an application ma.de

by the applicant, it has been transferred to this Bench and is

registered as Application No.462 of 1987.

"7. In its reply, the respondent had urged that the application
was barred by time. On merits the respondent had urged that the

applicant who had not performed the duties of any of the posts to
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- which epeical pay was attached, was not entitled for the same and
that his non-posting against any one of those posts when in service

was within its powers, legal and justified..

8. Sri S.K.Srinivasan, learned Advocate had appeared for the
applicant. Sri M.S.Padmarajaiah, learned Senior Central Government

Standing Counsel had appeared for the respondent.

9. Sri Srinivasan had contended that the posts to which special
pay of Rs.250-00 was sanctioned by Government_were promotional posts
and the applicant, beiog senior to some of the officers posted against
them, must now be deemed to have been posted against any one of them
and all the consequential and financial benefits flowing from the
same, extended to him. In support of his contention, Sri Srinivasan
has.strongly'relied on the ruiing of this Tribunal in R.KAPUR v.
UNION OF INDIA AND ANOTHER (ATR 1986 CAT 31) and the rulings of the
Supreme Court_which have explained the new dimension of Article 14
of the Constitution, namely arbitrariness Qas, the very antithesis

of rule of law enshrined in Article 14 of the Constitution.

10. Sri Padmarajaiah refuting the contention of Sri Srinivasan

had sought tu support the action of Government.

Hence, this application is in
We see no merit in the vague and general objection of the

pondent to the contrary. We, therefore, reject the same.

“12, On spesial pay of Rs.250-00 sanctioned by Government in

its order dated 28-11-1985 the CRA recommended thus:

4. Higher Grades (Rs.3000/- fixed, SAG level-I plus
Special Pay of Rs.250-00 p.m)

-

-

)
&
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4,1. The- Telecommunications Board comprises one.
Chairman (Rs.3500/- p.m.) and five Members (Rs.300f~ fixed).
The post of Chairman i§ filled up under the Central Staff}ng
Schenme. Out of the five posts of Members, four are cadfe'
posts of the Indian Telecommunication Service. The Cadre
Controlling Authority has not proposed any change in this

regard.

4.2, The cadre‘controlling authority has pointed out
that at present only four posts are available in the grade
of Rs.3,000-00 fixed to the cadre officers against a total
strength of nearly 2400 Group 'A' posts. Therefore, in
order to improve career prospects of the Service, the
strength of higher grade posts needs to be increased.
It has further pointed out that in each of the three
Metropolitan Districts of Bombay, Delhi and Calcutta, there
are at least 3 more SAG officers apart from the General
Manager. In these proposals, 2 more SAG posts for/Bombay,
2 more for Delhi and 1 for Calcutta have been proposed.
Hence, each G.M in the three Metro Districts will be
controlling at least 4 SAG level officers. In order to
ensure effective supervision and control, the General
Manager's post should be in a higher grade. Similarly’
the Director of the Telecom Research Centre is supervisiﬁg

_ the work of 5 Additioﬂnal Directors in SAG.j Hence, this
post should also be in a higher grade. It has been proposged
by the cadre authority that the above four posts should
be operated in SAG level-I (Rs.2500-2750) and allowed a

4.3. At present, the Metro Districts of Bombay,»Delﬁi‘
Calcutta have 5,4 and 4 posts in SAG (includipg;éhe
J)pq‘t of General Manager). In this 'brief', ﬁ%‘Ah;é-y
‘écommending the strengthening of these District§ bzw
creating one more post of Additional GM in SAG in >eécb
of these three Districts. Thus, each will have at 1eas£
four Additional General . Managers in SAG whose work is
required to be superivsed and contrdlled by the concerned
General Manager. Functionally, therefore, there is adequate
justification for wupgrading these 3 posts from SAG
(Rs.2250-2500/2500-2750) to SAG 1level (Rs.2500—2750) plus
a special pay of Rs.250-00 p.m. Similarly there is adequate

_...nd"f
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Justification for upgrading the post of Director, TRC from
SAG to SAG level-I plus a -special pay of Rs.250-00 p.m.
Creation of these four special pay posts will marginally
improve the promotion prospects of officers working in
SAG level posts. Such posts have been created in other
Central Services like IRS (Income Tax), IRS (Customs &
Central Excise) IDAS etc.

The CRA summed up its recommendations on this thus:

8.Summary of Recommendations & Threshold Analysis.

8.1 Consequent to the recommendations madé in this
'Brief', the existing proposed and recommended strength
of the Indian Telecommunication Service is given- in Table
IV:-

TABLE- 1V

The existing, proposed and recommended cadre structure
of the Indian Telecommunication Service Group-A

Si. . Existing Proposed Recommended
No.Grade/Designation strength strength by DP& T
as on by the :

1-1-1984 C.C.A.

1. Higher Grade
Member (Rs.3000/-fixed) 4 4 4

Senior General Manager
(Rs.2500~2750 + Spl.Pay
of Rs.250=00p.m. - 4 4

XX . XX XX

8.3 Threshold profiles as on 1-1-1985 in

respect of the service based on the existing, proposed

\and recommended structure are given in Table VI below:-

TABLE-VI
reshold analysis of the Indian Telecommunication Service
-Group'A' :

Number of years for promotion to the grade °

, . Grade Existing Proposed Recommended
B o SAG level-II 22 20 ) 21
' JAG .9 9 9

8.4 To sum up, following recommendations are placed
before the Cadre Review Committee for favour of conside-

ration:
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i) Upgradation of the 3 posts of G.M. for the Metro Dis-
tricts of Bombay, Delhi, Calcutta and the post of
Director, Telecom Research Centre from SAG (Rs.2250-
2500/2500-2750) to SAG 1level 1 (Rs.2500-2750) plus
special pay of Rs.250-00 p.m.

Accepting these recommendations, Government issued its order on

28-11-1985.

13, The CRA in its recommendations or Government in its order,
had not defined the term 'special pay'. But, the concept of 'special
pay' or that term are not an unknown concept or term evolved for

the first time by the CRA or by Government on 28-11-1985.

14) Rule 9(25) of the Fundamental Rules ('FR') which are in
force from 1-1-1922 and are statutory defines that term thus:

(25) Special Pay means an addition, of the nature
of pay, to the emoluments of a post or of a Government
servant, granted in consideration of-

(a) the specially arduous nature of the duties; or

(b) a specific addition to the work or responsibility,
and includes non-practising allowance granted to
doctors in lieu of private practice. -

Under this provision, special pay is an additional pay granted to

‘an..incumbent of a post which involves specially arduous nature of

gfﬁ ¥ /iS5, When the CRA recommended for grant of special pay to holders

)
J
qgﬁ'eertain ‘posts and Government accepted and sanctioned the same

;;g/its order dated 28-11-1985 both of them, without an iota of doubt,
had used that term only as defined in Rule 9(25) FR and had not given
or contemplated any other meaning to that term at all. I have,
therefore; no hesitation in holding that the CRA and Government had

"sanctioned 'special pay' only for the purposes and objeét of FR 9(25)

and no other. From this it necessarily follows that what is
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adumbarated in this Rule must be decisive in deciding the question.

16. In deciding the scope and ambit of Rule 9(25) Rule 5A FR
which confers power on Government to relax the operation of any of
the Rules in individual cases has no application at all. Rule 5A

does not control Rule 9(25) of the Rules.

17. In para 4 of its recommendations, the CRA had expressed

that the posts to which speéial pay, was attached, had to be treated

as promotional posts. The -CRA in its final recommendations or
Government in its ordeg do not-expressly say so. But, noéwithstanding
of.what is stated by the CRA, we cannot treat th posts to which
'special pay' is attached as promotional posts or thaﬁ one posted
against> them as promoted from a lower post to a higher post.
Undoubtedly an officer posted to a post with 'special pay', gets
certain additional benefits. But, by reason of tﬁat bnly, it is

not possible to hold thét they are promotional posts.

18.Before considering the cases relied on by counsel for the
applicant, it is apt to recall the pregnant observations of Chinnappa
Reddy,J. in AMAR NATH OM PRAKASH AND OTHERS v. STATE OF PUNJAB AND

OTHERS (AIR 1985 SC 218) on the law of precedents. On precedents

; 11. There is one other significant sentence. in -
3‘{5 benivasa General Traders v. State of A.P (supra) with
%5ﬁiﬁv@-;y ch we must express our agreement. It was said, "with
J ufimost respect, these observations of the learned judge
- 'gfe not to be read as Euclid's theorems, nor as provisions
1;9 /f the statute. These observations must be read in the
context in which they appear". We consider it proper to
say, as we have already said in other cases, that judgments

of courts are not to be construed as Statutes. To interpret
words, phrases and provisions of a statute, it may become
necessary for judges to embark into lengthy discussions
' but the discussion is meant to explain and not to define.
Judges interpret statutes, they do not interpret judgments.
They interpret words of statutes; their words are not to
be interpreted as statutes. In London Graving-Dock Co.Ltd.

v. Horton, 1951 AC 737 at p.761 Lord Mac Dermot observed:

o

e
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RN PR 8§-2. While Padmanabhan and others, who were the appellants
<, D _
. I ned that the posts of AEOs which they were holding, were higher
SN
‘\,.‘-'-54\ (Bﬁlv‘p omotional posts and their postings as HSAs were in truth.
- ,.«/(}f“:&‘t J
WU " Jgg{fﬁr ions, the State of Kerala maintained that the posts of AEOs
NIR Nt - .
-.'“' HF' ’.; 5 .
\,,.,,::;39&1 HSAs were equivalent posts and were inter-changable and,

.

"The matter cannot of course be settled merely by
treating the ip sissima verba of Willes,J. as though they
were part of an Act of Parliament and applying the rules
of interpretation appropriate thereto. This 1is not to
detract from the great weight to be given to the language
actually used by that most distinguished judge". In Home
Office v. Dorset Yacht Co. (1970)2 All ER 294, Lord Reid
said "Lord Atkin's speech...... is not to be treated as
if 4t was a statutory definition. It will require
qualification in new circumstances". Megarry,J. in (1971)
1 WLR 1062 observed: '"One must not, of course, construe
even a reserved judgment of even Russell, L.J., as if it
were an Act of Parliament". And, in Herrington v. British
Railways Board (1972)2 WLR 537 Lord Morris said:

"There is always peril in treating the words of a
speech or judgment as though they are words in a legislative
enactment and it is to be remembered that judicial
utterances are made in the setting of the facts of a
particular case'.

n ‘ .
Also see the passage under the caption "Judgments must be read in
the light of the facts of the cases in which they are delivered"
on pp.42 to 45 in "Precedents in English Law" by Rupert Cross (III

Edition). Bearing the above, I' will now examine the cases relied

on for the applicant.

18-1. In PADMANABHAN AND OTHERS v. DIRECTOR OF PUBLIC INSTRUCTION

AND OTHERS (AIR 1981 SC 64) the Supreme Court was dealing with the

Assistant Educational Officers (AEOs) to the posts of High School

Assistants (HSAs) in the State of Kerala.

therefore, there were no reversions to lower posté. The Kerala High
Court accepted the case of the State of Kerala and dismissed the

writ petitions filed by Padmanabhan and others.

19-3. On appeals, the Supreme Court examining the nature of

legality of posting of Padmanabhan and others from the posts of -
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the duties and powers of AEOs and HSAs and all the;stafutory and
other provisioﬁs bearing thereto, disagreeing with the Kerala High
Court ruled that the posts of AEOs carrying a special pay of Rs.50/-
per month were promotional posts and allowed their appeals. 1In
reaching its conclusions, the Supreme Court relied on Rule 12(31)>
of the .Kerala Service Rules (KS Rules) which defined the special
pay thus:
12. (31) Special Pay means an addition of the nature of pay

to the emoluments of a post or of an officer granted in consideration
of the following: o

(a) Where a post would call for a higher scale of pay in view
of the additional and/or higher responsibilities attached
to it; or ‘ ’

(b) Where the nature of work is specially arduous; or

(c) Where an officer has to attend to work in addition to normal

duties attached to his post.

Clause (a) of this rule provides for reckoning the higher scale of
pay attached to the post as also sbecial pay under Rule 12(31) of
the KS Rules. On this, the Court also distinguished the earlier
" ruling of the Court in P.G.JOSHI v. DIRECTOR GENERAL, POSTS AND TELE-
GRAPHS, NEW DELHI [(1975) 4 SCCv(L & S) 330: (1975) 2 SCR 115] which

interpreted Rule'§(25) FR. . -

19.4. The fact situations and the Rules that came up for consi-

'lﬁﬁ s and the questions that arise for determination ig the pre-

i »t

\
. DK
be read in the context,K of the fact situations, the Rules that-

came up for consideration. T am - of the view that the princip1e§'ﬂ

enunciated in Padmanabhan's case are distinguishable and do not
bear on the precise point that arises for our determination in this

case. On the other hand, the principles enunciated in Joshi's case

fase. Every one of the observations made in Padmanabﬁqp's case.

~
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which has not been departed in Padmanabhan's case governs the ques-

tion.

20; In Kapur's case.this Tribunal was dealing with the transfer
of Kapur from the post of Director General (Special Investigation)
and Director of Inspection, New Delhi which carried a special pay
of Rs.250-00 p.m. to the post of the Director of Inspection (P and
P), New Delhi, which did not carry any special pay. The transfer
was assailed by Kapur on the ground that the same had been done as
a measure of punishment., In sustaining that case, this Tribunal
also relied on the fact that the later post to which he had been

transferred and posted did not carry a special pay of Rs.250-00 which

the former carried. But, that is not the position in the present
case. In Kapur's case, the Tribunal had not held that the post carry—'

ing a special pay was a promotional post and a senior officer. was

entitled to. be posted as of right and if not so posted, the senior

officer must be deemed to have been posted to that post as of right

m

s urged by the applicant. The observations of the Bench on 'special
pay' should only be read as made in the confext of deciding whether
the transfer was as a measure of punishment or not and as not support-

ing the very broad proposition urged for the applicant. 7T g5, there-

oom—tpre, of the view that the ratio in Kapur's case does not really
AT ARATAL SR . : o
R/ o . .

. 1! shouldéring additional responsibilities was enfitled for
\\\“*;fN:@w~¢iél pay'. The entitlement for special pay arises only when
a person had been posted to a post which carries a special pay and
that person had actually discharged the additional duties of that

post and not otherwise. An officer who is not posted and had not

worked for whatever reason that be, whether he is a senior or junior,

-
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cannot claim 'special pay' if he had not been posted and had not

actually discharged the onerous duties of that post.

|
22. On facts, there is no dispute that from 28-11-1985 to
30-9-1986 on which day the applicant retired from service, he had
not been posted to any of the posts which carried a special pay of
Rs.250-00 p.m. and had not discharged the duties of any one of those

posts. If that is so, then the claim of the applicant for the same

cannot be upheld.

23. As to who should be posted to man a post which carries a

" special pay' is primarily for the appointing authority to examine
and decide. In my view courts and Tribunals which are illequipped
to decide on the same should not trench on the séme, except in excep-
tional cases on well settled grounds only. The fact that a person
posted against a post carrying a special pay derives some advantageous
immediately as also on his retirement, does not in any way alter
the character of the post or the power of the appointing authority
to‘poét a person against such a post. For whatever reason that be,

___the applicant was not .posted to any one of the posts carrying 'special

&gw' till he retired from service. In these circumstances, the only
%

> ,QW |

J@p:c1a1 pay. From this also, I cannot uphold the c1a1m‘of the

nce to be drawn is that the appointing authority did not find

er to post the appllcant to man any of the posts which carried

indirectly does not attract the vice of arbitrariness to invoke the '

new dimension of Article 14 of the Constitution. I see no merit

in this contention of the applicant.

25. I have so far examined the merits and found against the

. applicant. As noticed earlier, . Government accorded its sanction

24, In my view, the claim of the applicant either directly or -
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.Justify me to decline to interfere, even if there is any merit in

‘very reasons stated in my opinion, I regret my inability to subscribe
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to grant special pay on 28-11-1985. From that date to 22-9-1986
on which day only he made his very first written representation,
the applicant did not claim for posting him to any of the posts which
carried a special pay and was content to work ‘as DDG which did not
carry any special pay. The time available for Government was 8o
short to examine and post the applicant to any one of the posts and
it is now idle to contend that notwithstanding the same,.he should
be deemed to have been so posted and the benefits attached to the

same notiénally extended to him. In my view, these facts themselves

the claim of the applicant.

26. I have carefully read the dissenting opinion proposed to

be delivered by the Hon'ble Sri P.Srinivasan, Member(A). For the

to his view that a post to which a 'special pay' is attached is a
promotional post. But, if that view of Sri P.Srinivasan is held

to be correct view, then I concur with his other view that the case

of the applicant requires to be considered by Government as directed

by him in his opinion.

27. Before parting with this case, I deem it pfoper to observe

to remove heart burns and needless claims, it is desirable for
: Qe

ent to evolve a criteria for posting officers to posts'c%rfyipg

al pay urgently, publish the same and scrhpulousiy follow

e. Such a course is in the interest of sound public adminis-

will earnestly examine this and evolve the criteria.

28. As all the grounds urgéd for the applicant fail, . this éppli—
cation is liable to Be dismissed. I, therefofe, dismiss this applica-

tion. But, in the circumstances of the case, I direct the parties

to bear their own costs. ' ) “Q ~

= —rmenn—s
e e

R




-3 -
Shri P, Srinivasan, Member (A)

CGRDER

"

. w
1 have had the benefit of reading the judgment er draft
prepared by the Hon'ble Vice=Chairman in this case. With
utmost respect, for reasons to be stated presently, I am

obliged to disagree with the conclusions reached by him,

2. The applicant, who retired as Deputy Director General,
Department of Telecommunications, a post in the Senior
Administrative(Grade ('SAG'for short) in the scale of

Rse 2 ,500-2750 belonging to the Indian Telecom Service Group A
(ITSA) complains that he was wrongly denied promotion to a
post in the grade of Rs,2,500~2,750 plus Special Pay of Rse250/=
pef month ('Special Pay Post' for short), when four guch posts
were created in September 1985, though bersons Junior to him

in SAG were so promoted.

3.  The main guestion for determination in this application
is whether the aforesaid Special Pay Posts created in September

1985 were higher than those in SAG without Special Pay, so that

@ ‘”"‘\ ép01ntment to one of the Special Pay posts constituted a pro=-

\ G ‘
\ﬁgt on to officers in SAG without Special Pay, If the answer .

Gﬂf’%ﬁi} the affifmative, then the applicant who was holding a

/Q@o £ in SAG in Séptember, 1985 was surely entitled to be
considered for promotion to one of the Special Pay Posts in
accordance with his seniority in SAG and if found fit to be
promoted to one of them when they were first filled in.

The approach of the learned Vice-Chairman to

Dy




- 14 -

to the problem ig also the same, But, he has recorded a
finding that the aforesaid Special Pay Posts werse not higher
than the posts in SAG and that therefore, appointment to one

of the Special Pay Posts did not constitute a promotion of an
officer in SAG. On that finding, he has further held that it
was upto the autho;ities concerned to decide who should man

the Speci:z;posts and not for this Tribunal to determine such
appointmentS. On the other hand, as I will attempt to show in
the following paragraphs, I am of the view that thg Special Pay
posts in question were indeed higher and promotional posts
and as such, the applicant was entitled to be considered for
promotion to one of them on the basis of his seniority and

to be so promoted if found fit when his juniors in SAG were
promoted to those posts. On the view I am taking, it would be
begging the question to say that since the applicant did not
actually hold one of the Special Pay Pgsts prior to his
retirement, he cannot be given the benefit of Special Pay while

in service and consequential additional retirement benefits

:1lj“;}3§uch as pension, gratuity etc., on his retirement., If, in fact,

=" he is not entitled to the financial benefits attached to them
either during his Service or after retirement, I now proceed

to give the reasons which have led me to the view that I have

indicated abovs. " égh://,;SXV’/

...0.4
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4, The Special Pay Pgosts in quastion, were created in
September,1985, as a result of the cadre revisw undertaken
by Government in respect of the ITSA to which the applicant
belongsd. On the basis of the recommendations of the III Pay
Commission accepted by the Central Gsttnment, review of cadre
ﬁrospects once every 3 years was to be undertaken and proposals
for creation of posts submitted for the approval of the Central
Government to relieve stagnation uith adequate.Functional justi-
fication, fhe Note submitted to the Cabinet along with the
propoéals of the Cadre Review Committee for the ITS=A, one of

which was to create 4 posts in the grade of Rs,2,500-2,750 plus
. : %

Special Pay of Rs,250 per month may be referped usefullnyn this
cannections

"The carser advancsement prospécts of these
officers"

the Note says, refefring to officers of the ITS-=As

"have been somewhat bleak for the last

few years. There has beesn stagnation

espeéially at Senior Administrative

Grade level for periods considered too

1long eeeese and timely corrective action

is deemed necessary to boost the moralé g

of the officers sesecessss of 3._,

.The recommendations of the Third Pay ;‘:,5
Commission accepted by the Central Govern= B
ment provide, in such sitdétions, for a )
review of the cadre prospects once every

three years and the Departments concerned

have to put forward proposals for creation
o? posts in various cadres keeping in view
the functional needs of the organisation

and the\promotional prospects of the offi-

cers for consideration by the Cabinet,."

The Note for the Cabinet than goes on to set out the proposals

of the Cadre Review Committee, The proposal with which we are

T
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concerned, reads as follows$

"Upgradation of 3 posts of General Managerecese
from SAG (2250-2500/2500~2750) to SAG level-I
(2500-2750) plus special pay of Rs.250/+ per
month and their upgradation as Senior General

Manager"

(Emphasis supplied)

5. The proposals contained in & "Brief" prepared

in the Dgpartment of Personnel and Training for the Cadre
okl

Review Committee which @ede the aforesaid proposal,include

the following?
"TABLE=1
51 Existing Propo- Varia-
N Grade/Designation Strength  sed tion
O as on streng- (+ or =)
1-1-1984,  th, (4-23)
S A -
1., Higher Grades:
Member(Rs, 3000 fixed) 4 4 Nil
Senior General Manager
(Rs.2500~2750+Sp1,Pay _ 4 4
—— Rs,250/=p.m.)
o
SN : Senior Administrative
Grade
Rs, 2250-2500/2500~
L] + "
2750). 83 136 53

Rs.2,500~2,750 plus Special Pay are placed separately in Higher
Grades above SAG,

6. The ™Brief" goes on to explain that in order to "improve

Career prospects of the Service, the strength of higher grade posts

needs to be increased,” The General Manager at Bombay, Delhi and
Calcutta, it was pointed out, would be controlling 4 SAG level

officers (2250-2500/2500~-2750) and similarly, the Director of

'E‘§;¥:;/;:/Slﬁ7/' cecerendb
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the Telecom Resesarch Centre, was supsrvising 5 Additional
Directors in SAG, It was proposed, thersfore, that these
four posts "be operated on SAG level-I(Rs.2,500-2,750) and

allowsd a spscial pay of Rs.250/— p.m:‘

In this way, it would
appear that the newly created posts with Special Pay of Rs,250/-
per month, were contemplated as higher posts above the SAG of
Rs.2250—2500/2500-2750, ahd the holdersvof these higher posts
would actually control persons working in SAG, The creation of
these posts with special pay, it was said, would "marginally
improve the promotion of officers working in SAG lsvel posts"
similar posts having already been created in other Central -

Services. This also indicates that the Special Pay posts were

regarded as promotional avenues for officers in SAG,

7. In R.KAPUR v, UNION OF INDIA AND ANOTHER (A.T.R. 1986 -
‘C.A.T. 31), though in a different context, the Principal Bench
addressed itself.specifically to the question whether the post_of
Director General in the scale of Rs,2,500-2,750 with a Special -
Pay of Rs.250/- p.m. also created as a result of a cadre review

in the Incometax Department was a higher post than one in the SAG

(Rs.2500=-2750) without Special Pay, There also 5 Directors of
b ol ﬁx\%ﬁl spection in the SAG, as in this case, were plaéed under;gﬁe

N o ‘\

P -
i ( i C
o %?.-\\ \\D; bctor General., On these facts, the Principal Bench speaking
= a2 yr
o

_,?§3 bar that the post of Director General is a superior post to

ugh Justice Madhava Reddy,Chairman, held that, ".....it is

N ot

vm"’//;hat of a Director of Inspection. ...." In my opinion, this
view squarely applies to the facts of the present case so far as
the position of the Special Pay Posts and the SAG Posts in ITS-A

are concerned, -

D é;/v : cove?

[
s

T e -
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8. It is also significant to note that when the
Special Pay Posts were initially sanctioned in this case,'
they were given & separate designation as Senior General
Manager, though this designation was later dropped. That
also indicetes that the special pay posts were higher posts
meant to provide promotional avenues to officers working

in SAG Rs.2250-2500/2500-2750 in ITS-A,

9, That the intention of Government in creating the
special pay posts was to give promotional avenues,‘albeit
marginally, for officers in the SAG of Rs.2250-2500/2500-
2750 is further reinforced by the fact that the Fourth Pay

Commission recommended a higher scale of pay for these posts,

viz., Rs.7300~7600 as compared to posts without special pay

which were placed in the scale of Rs.5900-6700 and these
recommendations were accepted by the Government and became
effective from 1-1-1986 before the applicent retired from

service,

10, It would not seem to be correct to go merely
Sy the definition of Special Pay in FR-9(25) for resolving
the dispute in this case, ignoring the circumstances in whibh
the special pay posts were brought into existence,inthbe—case,
The Fundamental Rules themselves provide for relsxation of the
sald Rules in suitable cases by the Government (See: FR S-A)
Essentially special pay as defined in FR-9(25) is meant to
cover situations where a person continues in the sams post but
is called upon to perform more ardugus duties or to shoulder

additional responsibilities. The facts discussed earlier shouw

Lo &
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that the special pay posts with which we are here concerned, were Rk
™ da% *
in fact, desi t to be higher posts, the holders of which were

expscted to supervise and control the work of SAG offjicials with—
out special pay., There is noQEng preventing Government in the !
exercise of its executive power from attaching special pay to

posts in situations not strictly covered by the provisions of

FR 9(25). After all, FR 9(25) only provides a definition of the
expression "Special Pay" as used in the Fundamental Rules and that
too(:unless there be something repugnant in the subject or context®,

it does not confer power on the Government to create Spscial Pay

Posts, much less limit such power to the situations set out therein.
Clearly the context in which the Special Pay Posts wers created in
the present case indicates that the special pay sttached to those

posts would not fall within the definition of FR 9(25).

’

1. In P.G. JOSHI v, DIRECTOR GENERAL, POSTS AND TELEGRAPHS,

NEW DELHI (1975) SCC (L&S) 330, decided by the Supreme Court, the

situation as obtaining in this cese viz., (1) the posts with special
pay having besen created as a result of cadre review, the primary
object of which was to relieve stagnation in the service and to ' i
suggest creation of posts for providing promotional asvenues;
(2) the functional justification for creation of the special pay
posts being that the holders of those posts would supervise and

control the work of officers in SAG without special payj (3) the

special pay posts being assigned a higher scale of pay with effect

from 1,1,1986 compared to posts in SAG without special pay; and

(4) the special pay posts being placed under "Higher G rades”

above SAG in the proposal submitted to the cabinet and being rj

initially designated ss Senior General Managers when sanctionad) wRle
H o owee

persons in SAG bedne called just General Managers did not exist.

On the other hand, in Joshi's caese, the posts carrying special pay

were not higher posts and the special pey had been sanctionsd

specifically in terms of FR 9(25) (a) (see para 11 of judgment at
para 333 of the report). The judgment in Joshi's case has, there-

fore in my vieuw, no application to the present case.




12, For the reasons stated above, I hold that the

Special Pay Posts wers hicher posts to which officers in

SAG were to be promoted, That being so, the applicent
was clearly entitled to beconsidered for such promotion
when his admitted juniors viz., M/s Satyapal, U.D.N.Rao

and S,G,Watwas and others were so conéidersd and pro-

moted,

13, I, therefore, direct the respdndents to consider
the case of the applicant for promotion to XRm onre of
the Special Pay Posts from the date his juniors were
promoted and if found fit, give the applicant ﬁhe benefit
of Special Pay of Rs,250/- per month from such date and of
the revised scale of Rs,7300-7600 applicable to those posts
from 1-1=-1986 till the date of his retirement and all
consequential re*irement benefits flowing therefrom. I

do not wish to lay down = it is not the function of this

to bear their own cosfs.

kms$

Tribunal to do so — the criteria to be applied for such
promotion, which is entirely upto the respondents depend-
ing on the requirements of the service and the natﬁre of ’

he special pay posts in guestion.

14, In the result, I allow the application. Parties

(P.SRINIVASAN)"
MEMBER(A)
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C : . ORDER BY THE BENCH

’

In this case the applicant has claimed for the benefit of special

pay, revision of his time scale of pay from 1-1-1986 and for conse-

quential reliefs, -

2. On an examination of the claim of the applicant, the Hon'ble

Vice-Chairman has held that the post to which 'special pay' was
attached was not a pfomotional post and his claim for special pay
and revision of pay scales was not well founded. But, the Hon'ble
Sri P.Srinivasan, Member(A) in his differing opinion has held that
the post to which special pay was attached was a promotional post

and that his case.requires to be examined by Government on that basis.

3. On the differing opinions expressed by the Members of - the
Bench, the point of difference that arises for determination is
'whether the post to which a special pay of Rs.250=00 p.m; sanctioned

by Government was a promotional post or not?

4. In exercise of the powers conferred by Section 26 of the

Admlnlstratlve Tribunals Act,1985 ('the Act'), we refer the above

"poiat of dlfference to the Hon'ble Chairman to hear the .said point

by himself or refer the same to such other member/members

7 be decided by him under Section 26 of the Act.

5. We direct the Registrar to submit a copy of this reference
along with our differing opinions to the Hon'ble Chairman for his

orders under Section 26 of the Act.

6. Call on 23-5-1988 to await the orders of the Hon'ble. Chairman.

\!
~ me gl sl
' VICE-CHATRMAN. g,r)\‘dj’\wp” - MER(A)\

CENTRAL ADMIRISTR i D8 TaemdHA
ADDITIO" " BERCH
BANSALGEE




