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BEFORE THE CENTILAL ADMINIST: ATIVE TR IPUNAL
BANGAL OR E

DATE) THIS THI 25th DAY OF SZPTEMeER, 1987
Precznt 3 Hen'ble Sii P.Srinivisan Member (A)

Hen'kle Sri Ch.Remakrishne Fac Membzr (J)

APFLICATION Ne. 547/87(F

M.R.Seetharema Rao,

DJMC42545, I Cross Rewd,

Gendhi Neccor,

Mendyc, eee Applicont

{ Sri M.F.Achaer eee Advoccte )
VS,

1., Chizf P.rconnel Officer (Hg),
P .recennel Brench,
Seuthzrn Reilu_ve,
Madras = 3.

2, Divisiencl Rzilway Mancrer,
Scuthern Reiluways,
Mechanicel Brench,

fysare, ses keep.onaents
c | V. LAKSLM&?\AiLu(
L Sri UeSEiF-re—ich s .dvoceste )

This e, licutien hes come u; befere the Tribuncl
teday. Hen'ble Sri Ch.Ramakrishne Reo, Member (J) made the

fcllewine ¢

The apgplicant w-s oypointed as Loec Khelesi
in tha Myeors Divisicn of the Scuthern Roilway en 13.5.1958.
Durinc 1984, he wes werking as Luee pheleci at Arsikers,
He did net repert for duty on 24,.4,1584 and ecentinuad to
remain absent thereafter. It is ccomen creund that he
did not z:+1ly fer lesve gprier te the peried of his abtsenecs,
The zuthcritice waited till 3.5.1984 end when they found
thzt he had net repcrted fer duty till thet day, and had

not @pplizd fer lecve, = memorendum w-s issuzd te the
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zrplieant en 11.0.1934, by the Jivisicnel Mechenical
Encinecr, Myscre, wherein it wes prepcsed te hold @n
enquiry arainst him under tule 9 &f the Roiluay Servonte
(Diseirline ond poel) Rules, 13.8. The ehcrce iAa
recpect of whieh ths enguiry wes te bte held, recd
ce fellouwe 3

UThat 5ri “1.R.Szethareme Rac, while

functicnine =& Leco khelasi, has

committed misccocnduet in thet hz w8

cstsentine fiem duty ccntinucusly

From 24.4.1934 ¢nwaTds without [eI=

miceicn er saneticn of leeve frem the

cecmpetent cuthority.”

Thus the said Sri M.A.Ssetharem. Foc

hoe foilzd tec moint:in devotion to duty

ond theraby contravened rule ISDIESY

of fuilway Serviess { Cenduct ) Rules,

1953."
The stotement of imputaticns nerrated thzt the & ;lieant
neg Foiled te meintcin punetuclity in &ttsndence and had,
cn hie ewn scecrd, remainsd chsent from duty without
prier jarmissien er sgnecticn frem the competent authe-
rity. This wgs stetes te constitute voilure te mouin—

tzin dovetion te duty and soneequently contraventicon

of Tule 3 (1){(ii) of the R.ilwgy Serviees { Cenduct )

Rules, 1563

Ze The ap:lieant sent his 1eply te this memc,
by lettcor dated 3.,7.1%34., In this latter, he stzated
thet he hed reeceived infcrm tien en the nicht of
23.4.1984 thet the ecnditien of his wifs, ¢ patient of
asthma, hed wereened, His wife u.s in Mandyc ¢t that
time. ©n his arrival st Mondye, hé tock her te a dector
and she wac under ecntinucus treotment thereafter.

Since there w.s nobedy to leok &ftar her, he hzd te



remcin et Mandya till the treatment w,s completsd, That

wee why he wzs ebliced te ke gbsent from duty from 24.4,1934
to 23.6.1934, He promised that no sueh irrscularities

would eeeur in future end becceod " to be excussd fer this
time." He alsc reguested that the rericd of zbsence bea

treated ¢s lB-vE,

3s Aft=r rsceivine the eferceszid ra;ly of the
@i plieent, the Jivisienel Meehanieal cneincer, Myseore,
apyointed an Inguiry Cffiecer in thz pocrscn of 2 eertain
MaG eNetayen- Fze, Sri Nareyan: Foc fixed the dete of
hezring in cconnection with the enquiry en 28..3.1984.

On that dute, the Inquiry COfficer guestiened the &) pli-
esnt, Heferrine te thz echarce-ch:ist ¢iven te the &:pli-
cent and zeknewledred on 24,5.1934, the Incuiry Officer
ackod the ;plicant what he hed to say. The a,.glic;r{t
replied — "Yae, I zeccapt the ehorces levellad acezinst

my unzutherised absgnee without pricr permissien or szne-
tion of lesve by the competent zutherity dotciled in the
ch.reze uncenditiconslly." The Inguiry Offiesr aczin
acked him if h2 wzs zuere of the censeguences of unautho=-
rised ckencee without prier p-1missien ¢1 s-onction ef
leeve frem the competent authority tc which the answer

of the applieant w_s = "Yes, I um fully awsre ef the
ceonsequences ef unauthoriesd ebsence, witheut prier
permission cr sgnetien of lecve by the competent sutherity.”
After recsrdiﬂg ths guestiens znd ansuers in Enclish, the
Incuiry Offiecer recorded 2 further note statinc that what

he had reccrded hsd beun read cver znd translsted inte
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Yonnede and ceeertad of trus by the cppliesnt cnd below
this note, the ap;liecnt alse &ypended his sicnsture.
Thersupen the Inguiry COfficer recarded his fip-inc to
tha arreet th-t the ehzrge had been preved bscause it
had baen accepted by the appliccnt. On the basis of
this rerert, the disciplin:ry suthcrity namely the
Divieienal Mechonical Encinmcer, Myscre, ;zessgd an order
im;ceine the penclty of remcvel froum service cn the
zp-lieznt, The e,id crder whieh w.e pecced on 2,10.13384

wze duly eemmuniected te the cpplicant,

4, The &g liecent filed on appeal against ths
cfcresaid crdsr impesinc the penslty ef remcvcl from ser-
viee @n him. In bis appeal doted 2001001584, h: rove 2n
entirely differsnt ex;lanatian fer his cksence fiem duty
from 24.4.1934 te 22.6.1984 .from the cne hs h.d civen in
his re;ly dated 3.7.1984 to the meme of charcz, He wes
eufferzine from _eute amosbic dysentary and wce undsT the
troctment of & deetsr, Dr.C,3.Pei, M.D,, Physieiean &nd
Cordielocist of Mysere, Since his transfer to Arsikere,
he haed net cet cny Ccecommodetion ond hed therzfere te
live un the gl;tfurm ex;used tc inclement wezther,

gctine hetal foesd which w.s not hycienic cnd sc ha dave-

—
']
®
i
(
(3}
cr
rl

cmach upset for whieh he wee tekinc trostment

&t Arsikere. His parente-in-lau, wha ceme frem Mandye

te seer him, found him uncble te meve and tock him to
Mysere for treatment under Or, Pzl end he w,¢ Lnder his
tiectment from 24.4.1934 to 22.6.1984, Hc was sppendinc
g cepy of @ certifieste issued by Dr. Pzi deted 21,5.1984

in suprort ef his ststement. His parente—in-law, not

A



being cware of the railwzy rules, did not inferm the necrest
roiluw.y docter of his ecndition and he himeelf wsc in no
condition to sit er meve bocuuce of exheustion. When he
tocumed duty en 23.06.1934, he cave the m=diczl eertifi-
cete to th: lecc hesd, but the Iwtter weuld net acc:yt it,
The Incuiry Officsr and Lhe dicei:lincry sutherity hed

noct Ehrlflfulgb into the resscns for his albsense withcut
le ve from 24.4,1984. Jhen he ecrecd bofore the Inguiry
OFficel thet he had remained unzutherisedly aksent with-
sut prier permiseicn’er sanctien cf le-ve from the com e-
tent authcrity, whet he meznt te szy wze thot he had ru-
mzined ctbsent witheut prior jermission, H: did net undor-

stand the mecenine of the wercd 'uncuthrrised', He had

=)

resumcd duty on 23,0.,1534, the charceshcet war cerved g

(&%

him @n 24.5.1J84, the enguiry comjpleted en 25.3,1954 cn
the jenzlty ooder iscusd on 5,10.1584 indiestine undue

hzste en the part of the zutheritiee te "hound him cut",

‘He therefere  leaded thet the punishment be set zeide cince

his ckbeence from duty wee for eroper recscen nemesly ill-
nece, thouch ht had net complicd with the mediezl atten—
dencs rulee of the Tailwpays. He cleo pleaded thet the
renclty impossd on him wie exeoccive in the circumstancos

of the cauce.

G Tha appellate autﬁmrity, viz. The Divisignul
Fzilucy M;n;gmf, Southern Foilway, Myscre aftor coneidarine
the centente of the zpvlieant!ts ippesl, pesced an order
dated 17.1.1585 rejectince the a;pecl. Jhile dcing =c, he
referred te the puct eonduct of the applieant, The appli-

cent had becn zkcent frocm duty en 12 sepsrcte eccesions

WA



between 13.1J,1951 and 14.7.1983 fer whieh diseiplincry
ection hod te.n initisted cn different dotes ond junishment
hod bzon cwsrded to him en 1J oecuoésivns, which econsisted

of withh ldinc of incremants anﬁ reduction of pay. Ccnsi-
derinc thie, the cppellote cuthority concluded-"there
appoers to be no IBasLn whatsoevor te show any concidoreticon
when he hos not menged his wzye et any timz in s ite of
_criodic ‘unishment impcced for his urauthoriscd atsencel"
He found no loeunc in the jroceedincs of the enguiry and
therefore diclined te medify o cuneel the runishment of

remcvel fiom szrvice.

T The wppiicent, there-fter, filed & rcview
a;ilicction tc the Chicf pzrscnnel Cffieer, Seuth:rn
Railw y, Me?les, which was dis;ceed of by the reviswing
cutherity viz. the Genersl Menoiel, Scuthern Feilway,
Medree, end the said rejection w.s eommunic ted to the
arylicant by letter dated 244,9,19856. The Ganazral
Manacer cbearved thot the scrvice rocerd ef the em; loy:e

woe not ectisfectery, end ther:fore the szid service rceold

did not “worrant eny coneidercticn of shewine eny mercy.
Under the circumstanées, I feel there ic no nezd fer cny
modificatien of thz jenalty clready imjosed," Thzrszfter,
the applieant ;eemé to hzve mode = numter ef mercy peitticns

and recresentctions, but all ef them were rejected,

8. In thie seplicatien, the eprlieant wants us

to set aside egdcr dated 2;1J.1984 cf the disciilinzry
autherity (Annexure A), erder dated 17,1.1585 by the
eppellcte sutherity (Annexure B) and letter deted 24.9.1380
by which the srdser ef the reviewing autherity viz. the
Gencrel Mancier, cenfirmine the punishmerii' was conveyszd

te him.



9, Sri M.R.Ashar, leerned eoun=el for the appli-
cunt mads th; fellowine submissiens : In his reply dated
3.7.1984 to the memo of charces, the applicant hed requestsd
that the pzriod ef sbcence be tre=cted ae leave, Without
decidine this, the autheritiss should not have rrecevded
with the diésciplinery preceedincs, Thay sheould firet

have decided whether the apgliesnt hed leyve to hie eradit
and whether his zksence frem Zuty could be edjusted
atainst such legve, Jitheut pussinc an erdef in thet
lzrard, they should nct have proceedzd te im:ose penalty.
The chazice accinet the ap; licent zllcocine unzutherised
cteence made ne roference te "wilful" abszpnece from duty
which alcne constituted misconduct and wes punishatle.

Fer this, hc relied on 1ule 2912 ef Velume IT of the
Failway Lstablishment Coede. Sinece the zp:licant was nct
cuilty cf wilful &beence, he should not have been punished.
The & licent beinc o CGreou;: D officicl, wes net familiar
with thz diceciglinery rules. The Inquiry Offic.t should
hzve s, 2cifically asked him te nomincte @ defence assist-
ant., Net douine s ameunted ot viclaticn of neotural jgstice.
The zipellate cutherity, in ecnfirmine the (enclty imjeced
on the zpplicent; relied en his ‘past econduct. IFf the

ract conduct was te be madz the bzeis cf punishment, it
ehuuld have bezn rut to thes z;plieent znd his explanctien
spucht bofore the penalty was impoesd, For this Sri M.F.
Achar relied en the decisicn of the Supreme Ceurt in State
sf (yscre ve Manche Gewda AIR 1?34 SC 5ub. Theuch the
Inquiry effieer had menticnzd that thp appliecant had un-
eonditicnelly acece;ted the charie, he did net record & -
scpelate derosition of the gp licant in this recerd, A
mers questicn put by the efficer and answer eciven by the

a;plicent therste w.s not sufficisnt for this ,urpcse.
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Afler jerucine the reeccids of the res,cndents, Sri Aehel

jointed wut thot the erder ef thz discijlinery sutherity
wee peceed witheut oppliecticn of mind becevce it wis

in & cyclestyled ;rofcrme, FRuoferrinc te a diaft erder
gpp:zzrine in the 1ecerds produc?d by res: cndents at

jace 23, he conteznded that thﬁ dieciplinary suthority
2lec hed Ezan influenezd by the a;jlicznt's post ecconduct
in imgosinc the punishmznt -nd this wgzs in viclation ef
the decisieon cf the Susreme Ceurt in Manchz Guwds's care.
Finully, fcr @ mzre 43 deys' eteence from duty, cccord-
ine tu 5ri MJF.Achor, punishment ef removel frem ssrvice

Was EBXcucsesive,

10. Sri K.J.Lekshemanecher, le rned ccunsel for
the respondents, scucht to refute the cententions of Sri
MR gnCnuls  The a;;lic;nf did nct spply fer leavz zither
bofore the jericd of his sbcence cr afturwards and the
guesticn of .sesine cny erder on lecve did not erice.

In res.ense to the memo ef chiércee, the applicent had
creyed that hic sbsenee be trected 2s lscve. The gues-—
ticn bsfore the disciplinary cuthority wass uhathar.tha
&prlicant hed absented himself without autherity ond that
wze thz subjeet matter ef the disei;linzry greczedines
end thercfore of treatinc the cbsance as lesave dehcrs

the inquirydid nct arise., The reference tc wilful
zbsence in ryle 2112 of the Reilway Establishment Cede
Velums I wgs in the centext of & railway servant who
remzincd zbzent ofter theex;iry of lesave cranted tc him .

Jilful sbeence in such circumstances wes te be trected

W



ae miebzhovieur, But thet did net mean that lene absencs
witheut scnetion, did not emeunt te eonduct Unbeecmine of
a ralluay servent. Rhgantinq gnesclf from duty witheut
sutheriszticn was an zct of indisciplinc which ameunted
te miscenduct &nd wzs punichsble, The stcence cof the
word "wilful'" in the chorces lzvelled scainst the ajpli-
cent therofore cennct excnerate him frem punishmont.  The
meme ef charcas clearly indic:ted tc the zpplicent thet
he ecould ehecse ancther Gevornment servent zs defence
assistont and th: Ingquiry Cffiesr had clse specifieslly
drewn the sttention of the c; plieant te the fact that

he hed not nomincted any defence zssistent @ he did 88

in & letter dat.d 3.3.1504 oddrecsed te the ¢;plicant
wherein he cshed the &,:p.licaent te neminats & dafence
assistunt. Therefcre, the &, licent wgs clearly in-
formzd of his richtte appcint & defsnce assistant, and

if he chese nct te &;pcint cne, it wgs not the fzult cf
the Inquiry Cfficer er ef the disciplinary suthority and
the principles cf nctural justice were net viclcted,

The ap,elleta euthority referred te the past eonduct of

the zi plicont cnly tc scz if cny marey could be shown to

him i the metter of penzlty. He found that the e/ jliecnt’e

pest cenduct did net cive any tocm fer mercy te tens Zouwn
the (enalty., The dreft which Sri M.R.Achar peintezd ocut in
the filz cof ths dieciplinery zuthority réfhrring te the
epplicant's pest misconduct, w,s neithsr here nor there
becasue the erd«r of the diseiplinary eutherity whieh w_s
eventuslly icssued did nct ecntain aﬁy refersnce to such
sast cenduct., The Inquiry Cffieer had speeificelly acked

the a;plicant zs te what he hzd be say about the ehcree

Wy~



levelled arezinst him and the applieant in reply had
accerted the cheire unecnditicnally and roceerded his
sien.ture in teken ef such acce;,tence. The Inguily Officer
hed tranclated the znswer inte kanmada and that w,s alse
cenfirmed by the sicnature of the applicant. There wes

ne necd tc take & sepsrete d= ssitien frem the‘applic:nt
in this regeid, Once the zpplicent was found cuilty of
miscenduct, it would not hsve bteen preper te retein him

in service. Ey absentine himself for & lenc time, with-
cut any ceamunicetion to his effiee, much less sancticn

of leavs, the applicant hed acted in & very indieecijlined
manner. After 25 years of service, if he kchaved in

such en indieciplincd menner, there w,s no, choice

for the disciplinery eutherity but te remove him froem
ssrvice on? that is what he did. This wae nut & fit

cese for this Tribunzl te interHsre with the guantum of
Funisﬁment, as the punishment cannct ks scid to ke crossly
iiépre_crtiuna;e te the charcec levelled aeczinst the

c".;",,lica!‘lt.

1. Je heve censidered tQa rivel cententicns very
ccrefully. Je du not sse much fnfd; in the ecententien of
Sri A.f .Achar thet the authorities should first have egen-
sidered the arplicent's 1ecuest for treztinc peried af
absence as leau; Esfere proceedinc with the rdsg-rtmental
enguiry. Till the enquiry wps initiated, thes aprlicant
did nct zrply for leave and thnréfnre the guestien cof
erantine cr rejectine his a;plicatiaﬁ for lezve did not
arise, If in re;ly te the meme ef charees, he couaht
adjustment of the p2ried of absence ac.inst le_ve, the

autherities were under ne eblicatien te dezl with sueh
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request fiist, pertieularly becanee it wgpe the neturs ef
the cbeence which w.s itself the subject of the diseipli-
naly jroce:dinrs, Je alse de not cee merit in Sri M.R.
Ach.1's eontention that enly "wilful" absence is punieh—
sble. Abcence for lonc periede withcut prier sznctien is
@ cle 1 zct of indiscigline rcenstitutineg misconduct for
which disciplin.ry proceedinces eculd certzinly be initi-
sted. Sri Lakshmenechal hes slse peinted sut that the
Inquiry Cfficer himeslf reminded the spplicant that he
sheuld appeint & dofence ,esistant, Therefere, the con-
tention that ths applicant ws & Greup J cfficer, was not
mode swere of his rieht te appeint a defence gssistaent
hec ne merit. Scrutinisinc the erd.I cf the ag;cllcte
sutherity, we find that reference to peet eonduet wes
ind:ed only tc see if ecme miticatine facter could be
found there to reduce the guentum cf ,enclty. The
appellcte sutherity found thet the pest eonduct did not
cive 1eom for any such symiathetic ccnsidoraticons  On

the cthzr hend, the erder finslly rasvesd by the disci-

;lincry autherity impceine the ;enalty mede ne ref_rencs
te the aj;licent's pest ecnducet. Thz fzct thet the
reference to past conduct in the dreft order on the

file, the finzl erder thst was i:sued made en the file
,ointed eut by S5ri Achar wge deleted in the final erdal
shows that the discijlinaery eutherity delibsrately ks: t
the applicantts past | conduct eut of conesidercztien in
impesine the pnelty. Je mey, in this cecnnectien, dgal - o

with the state ef lew ae it existe” 4in 1854, Accerdine te

e



the law ac interrreted by the Supreme Court zt the time,

g delinuuent Bau:rhment sgrvant hed to be eiven an o, per-
tunity of beinc hgord not enly in rec.1d te his cuilt Eut
élvo in reczrd te the puniehment preposed tc be imp o sed,

In th:t c.re, the sscond show ceuss notice prepesince the
funichment did net refor te joest misconduct. The Censti-
tutien has sincs besn amended to € -y that no seecond
opportunity need bue civen in rec.1d te the punishment te

te imjceci, Hewever, we must zlsc mention thet the
Censtituticncl jrevision nuw reguirce impesine ef jenelty on
the bteris ¢f esvidence ccllected dorine the inguiry end se
evidance not included in thz inguiry would not ke relevont
fer daterminine the guantum cf unishment. On ¢ scrutiny
uof the reccrds of the resgendents, we =zre s2tisfied that
the disci;linary autherity relied enly cn th2 cvidence
tefore him and cnnsidafﬁd the &;plicunt's zteence fur &
long pericd witheut zuthiisation as sericus eficurh to

merit the jpunishment ¢f remcvel firem service, Thes reccrde
show that the a:plicant unconditionally sccee;ted the chores
levellzd zccinst him and the contenticn that @ sejcrete
dzyocition sheuld have been tazken from him does not im, rcss

He 4R

ue, e, therefers, held th;t(bhulgé aczinst the &;;licsnt
¢tunis established,

12, davinc Laid ec much, we fe=l thot the gquantum
ef punishment is comewh:t excessive, There is ne doubt
that thE.afgliCaﬂt'E lone absencsz fiom duty constituted
CIess indisciplinm.and Wot - sericus offence. Je alsc
acrez that the Raillwgy Administretien ceuld net afford te
retzin & pereen in.service whi, even after 25 years of

service, cksented himself from duty for such & lenc pericd

with ut sanction ef legve., At the same time, remeval frem
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gervice denics to the apylicant all tenefite arisiné eut
of the service rendesred by him in the psst, This, uwe
coneider tc ke rather harsh, sinece no morsl turpituds

wae invelvsd in this ccse. J& would, therefora, reduce
the punichment tc that <f compulsery retirement frem

the dute frem whieh ths .pjlic nt wes remcved frem ser-—
victs, The g plicant will ke entitled te ©ll retiiemznt
bencfits in’accaliancg with the tules, ~ The pan;ity is r=-

duc:d';cgﬁrdingly to thet of compulscry retiremsnt.'e*ék

13, In the result, ths & licotien is purtly

¢llouzd &t indicoted zbove.

14, Parties tc kear thoir ewn cests,
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