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CENTRAL ADMINISTRATIVE TRIBUNAL, LUCKNOW BENCH‘~

‘Lucknow this the 4™ day of Ap,196.

O.A. No. 17 of 1990.

HON. MR.JUSTICE B.C. SAKSENA, V.C.

Babu Ram Vaish aged about 69 years, son of late

Shri Lal Nathu Lal, resident of E-I/658, Vinay'

Khand-I, Gomti Nagar, Lucknow.

" Applicant.

. By Advocate Shri A;'Moin,

versus <y
: : : ' '
l.Union of 1India Ministry of Railways, through

General Manager, Northern Railways, Baroda Houéer

New Delhi.
2. The'Divisioﬁal Railway Manager, Moradabad.
Respondents.
By Advocdate Shri A.K. Chaturvedi,.
Q;BAD ER

HON.MR. JUSTICEJB.C.SAKSENA( V.C.

Through this O.A. the applicant a - retifed

employeé'of the Northern Railway seeks a direction

tobe issued to the.respondents to pay him ful

amount of grafuity with 15% compound interest per
annum from 1.8.79 to the date gratuity is finally
paid.-

2. The brief facts are that the applicant after

.serving for about 37 years, retired as Station

Master on ths 31st of July, 79. All the post

retiral, benefits have been paid to him but ke

gratuity was not paid. The applicant preferred an

under

appliéation7a; per advice tendered to him,

section 15 of the Payﬁentof4Wages Act, 1936 before

the prescribed authority (City Magistrate,

Shahjahanpur). The same was decided by judgment

\

dated 21.7.89 and the learned Prescribed Authority

o
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held that the quéstion of gratuity does not fall
’for.decision under section 15 of the Payment of
Wages Act. The épplicant théréfore, has filed this
0.A. - | [
3. It has bgéniaverredﬁ that in paragraph 14 of
the written':Staﬁementbpfiled by the respoﬁdenﬁs
before the preécribed authority, it .has been
indicated xﬁéﬁﬁ@ﬁg@ﬁﬁﬁﬁﬁﬁﬁﬁ&ﬁﬁ%ﬁéﬁéﬁéﬁﬁXthat Wagon
; | ' Né. No. NR-24490 was fraudulently diverted from
| MughalSarai‘and deliVerd at Safipur, the station
where the applicant was working, on forged railway
receipts daﬁed 20.5.77 bythe applicant. It was
also indicted that three more wagons were also
~delivered by the forged‘ Railway. receipts bythe
plaintiff; resuiting the loss of aboﬁt 21,400
tothe Central Gove'rnment. 1t was also dj_{jclosed in
the said written statemeﬂt that the ‘payment of
gratuity of & 13,411.20 has been withheld on ﬁhé
advice of Supefintendenp of Police, Railways,
Lucknow.v In the O.A. the applicant, 'thereforé;
took the plea that the ordef fof'witpholdiﬁj ﬁhe
. : : applicant's grétuity had been pased_ without
holding any ,enquiry -under the Railway‘® Servants
(Discipline and Appeal)Rules.
4, The respondents have. filed a Counter
Affidavit in which.they‘have indicated that.the
appl&cant had effected delipery on forged raiiway
._rece%pts which resulted ~ih{'-loss of Central
Government to the tune of & 21,400. It has been
stated that the matter was investigated by the
Outstandihg Inspector, Moradabad and the appliéant
waé ‘held fesponsibel for delivery of the above
wagons on forged railway ”receipts, theréfore,
Senior Cbmmercial oficer, Headquarter, Baroda
. \_
,%3‘/\
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House, New Delhi ordered for the’withholding of
payment of gratuity of thevapplicent. It hae also
been pleaded thatth‘ eorder for withholding.'of
ératuity‘was~passed in the year 1979 -and thus this
0.A. which wastfiled in th eyearbl990.is barred by
limitation. | | |

5. .The applicant has filed Rejoinder‘Affidavit
reiterating the averments made in the O;A.

~

ﬁ. A suplementary counter affidavit on behalf
of the respondents was filed in repl? to the
reﬁoinder'in which it has been indicated that the
actual owners of the wagons have preferred alclaim
for cost of material and investigation was
conducted by the Qutstanding Inspector, Moradabad
whose report dated 6.11.79 has been filed
alongwith the order paseed by the competent
authority to recover the cost, i.e. k21,400 from
the settlement dues of the applicant. It has
further been pleaded that since the amount of

gratuity was less than the amount to be recovered

from the aplicantthe gratuity is not being paid to v

" him. The applicant .has filed  Supplimentary

rejoinder.

7. I have heard lthe learned counsel for the
parties. The short question that falls. for
consideration is whether thebinvestigation or the
report made‘by the Outstanding Inspector could be
treated sufficient for order;ng witholding)&gie
gratudty. The learned counsel for the applieant;
cited a few decisions in support of his smerssion
that an order for forfeiture of gretuity can only
be passed by_the President of 1India, hencevthe

order = pased - by. the Senior Commercial

Officer was incompetent. The decision cited by the

learned counsel for the applicant is reported in

A\

.

W
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1989(11) A.T.C. 675, Bimalendra Banerjee vs. Union

™ -4~

&

oo v of India and others. The learned counsel for the
respondents in respect of this ¥¥E&Xdecision
submitted that it would not apply since in the
binstant case no order for forfeiture of the
gratuity ﬁas ben passed. He, therefore, submitted

' that the said decision, in so far as it lays down
that the Presidentof India alone was competent to
order for forfeiture of gratuity is not attracted
to the facts of. the present case. There is force
in the submission made by the learned counsel for"
the respondents. In the same conﬁext other

. decision ;cited by the learned. counsel for the
applicaﬁtﬂfeported in 1990 (Supplement) S.C.C. 640
F.R. Jesuratnam vs. Uﬁion of India aﬁd‘others also

'Qould notbe applicable. The question, thefe was
whether gratuity eanr be forfeited. The Hon'ble
Supreme Court took the view that.gfatuity is no
longef a bounty but it is a matter of right of the
employee and it can therefore, no longer be
regarded as a provision in the discretion of the
President as provided in the Pension Regulations.
Since there is.no legal provision empowefing the
autherities to forfeit the gratuity payable to an
employee, the .order - passed by the Government
forfeiting the gratuity payable to the appellant
must be held tobe'bad and must be set aside.” Tﬁe

| said decision "however, goes to show that the
gratuity is no longer a boﬁnty and it is a matter
ofyright of kmployee._Even forfeiture of the same
by the President under the provisions in the
Pension Regulation was found tobe not legal
provision empowering fhe authorities to forfeit
the gratuity payable to an employee. Thus, the
withholding of gratuity woﬁld also be without

authority of law. \\
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8. The next question that arises As to whether

the investigation by. the outstanding Inspector

was = sufficient ﬁo warrant  the order for

withholdiﬁg‘the gratuity.The iearned counsel for

the appliCQnt cited a few decisions 6n this aspect

- of the matﬁer; They‘are: |

i) Ram Shirémani “vs. Union of India and others
vs. Union of  India reported in (1995) 30

A.T.C. 330.

ii) - Barindra _Kumaf Ghosh vs. Union of 1India

reported in (1991) 5 ATC, 83.

iii) S.S. Poley vs. Union of India and others

reported in 1989(11), AT.C. 699.

9.  _Under the Railway Pension Rules, there is a

provision in rule 2308.(CSR 351-A) whiéh reads as
under; |

"Tﬁe Presidenf further reserves to himself

the fight of wifhholding_ or withdrawing a

pension. or .any part of it , whether

. permanently or . for é specified period‘and

the right of o?dering the recovery from a

pension or fdr a specified period and the

right of ordering thé’_fecovéry from a

pension of the whole or part of any

pecuniary loss caused to Government, if in

fa_departmentalior judiciél proceeding, the

pension is found guilty of grave.misconduct

‘or megligence duriné»‘the vperiod of his

service, incluaing service rendered ﬁpon

re-embloyment after retirement." \ 

'y
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Inthe definition clause‘in rule 2302(10) (CSR 41)

pension has been defined,as follows: |
"Except when the term “pensidn" is used in
éontradistinction. to ¢ratuity,' "Pension"

includes Gratuity."

/g

Thus, even &k underrule 2308 of the Pension

Rules

/withholding of pension would also include gratuity.

with a view to recover the pecuniary loss caused

to the government can only- be passed after

departmental or judicial proceedings in which

pensioner is found gquilty of misconduct or
negligence during the period of his service. No

departmental enquiry as cbntemplated under rule 9

of the Railway Servants (Discipiine and- Appeal)’

Rules has admittedly been held. Therefore, the

order passed by theSenior Commercial Officer for

withholding of the gratuity is clearly illegal. In

the aforesaid two decisions it has been held

where no charge sheet has ben issued, D.C.R.G./
commutationof pension couid nbﬁ be withheld unless
a formal chérge sheet was iséued_in a departmental
proceedings or filéd_in a court of criminal trial.
In the'first)case, on inﬁimétion of the C.B.I. the

order for withholding D.C.R.G. /commutation of

pénsion was passed and it was held tb&twithholding'

of D.C.R.G./commutation of pension on the basis
of said  intimation of C.B.I. alone was

incompetent.

10.  In the second case only. fact finding

enquiry was held and recovery was orderd. It was

~held that the .recovery was illegal.

11. The learned counsel for the 'respondents



submitted that sihce the order for withholdipg
gratuity was passéd in the year 1979, and the 0.A.
was filed . in the year 1990; £he same  is highiyv' .
belated and barred by limitation. It is very well
settled that -gratuity isvno longer a bounty and
'the right to pensibnis/iedurring cause of action.
ikiﬁérefore, not impressed'with’the-submissién.v
11. In view of the above, the 0.A. succeeds. The
order for withholding of gratutiy as passed by the
Senior Commercial Officer throﬁgh»his leﬁter'datéd
22.11.79, copy of whiéh has‘geen filed asAnnexure
-1 ‘to the Counter Affidavit,‘is quashed. The
respondents are direéted to péy to the applicant
the amount of bgratuity payable to him with
interest at fhe rate -of 12% per annum from_thé
date it became payable till thé‘.dateuli; is

_ : ‘and interest
actually paid. The payment of the gratuity/may be -
made within threé monthé from the date of
communication of this order to the respondents. It
is further provided that iﬁ the eveh%bf failure to
compl? with the abvbe‘direétions, the respondents
would be liable to pay to the:applicant amount of
gratuity alongwith ipterest at the rateof 15% per
annum ffom the date i£ became payable till the

4

date of actual payment. No order as to costs.

VICE CHATRMAN

 Lucknow;Dated: 4 - 4. 9L

Shakeel/
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Hon'ble Mr.iJustice;
Hon'ble M.M.Singh,

K.Nath,V.c.

Q. A.M.

Respondents Counsel, requests
weeks

countar , rajeander may be filed

1 and is allowed 4 time to file
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Date of Frlsag || (l10 -

Applieent

|fee
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' Mv.cate
 ecotmsel

' hr appl!ent .



5

Te the Hen'dle Cemtral Admiat strative Tribunal,
A8t tensl Beneh Allshaval, |
Cireatt Beaeh at Luekmew,

O.A; ﬂ., ‘7 | '.t“ieéo (L)

[ T3 L T N iy
Sentrl 4 Tmini tnns tive Tribunal
Cs A

‘: Datz', . lk"“’ciﬁ

DPasc 0. . o Vast
K , -a cetaan

: ~
DB Regisvtrar(l)

Bawu Ram Vat & aged shent Gé Jo'ars, »a

of lato Shry Lala Nathu Lal, restdent of
3—1’/658, ‘Vinay Khand-T, Gematl Nager, kanoW.
sv.cippleant, '

: - Vorms

1. Unten of Tadla Win!stry of Ba* 1wags,
through Gemeral Menager, Neriera Ra'lways,

Bareda House, New Delht, |

2, tﬂu Dﬂt stemel Ras .‘mays wuaﬁer, noraéahad.
' orR.*.‘de‘tsc

» 'g'li‘ca‘ta on i xade g |

'maat Qo. gplﬂ.i-ﬁtﬁon 18 made :gﬁs,_nst
the erder of Deatal of the paymemt of Gratus ty
Oavorpd 1a the Written Statemet ta & 'ea.sfo |
peadt ng Before the Presertbed Aathert ty umder
Paynent of Woﬁes Aot ( AnnexuTe A-s).

/'2» R (/cu,sA



That the qpliee;t declares |
that the sudjest matier of the. ordor/doﬂ slen

. sza‘! nst wh'eh he wants rrOSSnl 18 w4 m'l

the jurisdtetien of this Hea'hle Trﬂual.

3, Lemt tetion

That the spPlicant further decleres
that the spplication is W #2a He 11n!\tation_
perfed preseribal 1a Seetten 21 of the Central
Adm?t at sﬁ'aﬁn‘l‘ﬁ.bunél Ast, 1585; , |

. e That he appluut haﬂ
Jﬂnea Ras .‘Dm,ys sorV’e es as Aes! stoat Stat! o0
Master on 16-8.1942 and after serviag b
his Best dedfentien fo\r‘vabacut 37‘,ynr§ was
retired w, e.f. ;3147;19'_12 - as %itatﬂ,on Master
frem the Ratlhays .Statten Saffpur & striet

Unnse,

(%) That befere rettraneat the

/3*, . P\/. VouSh



e

dg“

applteant had vt stted the office of
Tespondent 20,2 @ a5 te complete all te
required formal! ¥t es w! th regards e the |
completion of e ret!.ranenis/pus& Ok Pap eTs.
In the s.aid»ofﬂ;_ée the dealiag ceacearned
denanded coertain sum ® finalt,se the pepers and
release all the du-;es in tme,' Thoxappli.o at
@14 net egree fer the sofd sum ead t» (vmefh
the deal?v.m eorc erned héeame usahapp lyand

said " EAHAB sm.m w 'BAD MATN 10G PARESHAN
mm HAIH. n Hewever, 'du applieut d!d aet
pay ever 2 s.‘l,pz.le palss and after £1111¢g ald
| the required papers he returned dack te |
Seftpur Statlea,

- te) ﬂlat at the ﬂme of
retirenemt the a,plna.nt was ¢leared frem
the conccrned effice amd all the dnes
1mclud ng peasien and e ther elsf us were
patd te him dut the zram 7 was met at all
pam wh!le @ll the papers ﬂor rsqu*rew

Were tot eouplctd Wy rogonﬂat 10.2.

— e

(d) that ubel the grata!ty vms
nt plﬂd for mro thex € muths after rot!renelt
the respeadent no, 2 Wwas contaeted By QIO:_Of ,
the relative of the applicant as the app..l.te.-.a).‘.t



A

due 1o h; 5 serieus s ekness eoam‘n’c go
porsonally.cn persenal contaet ,  threugh
relotive 1t was eonfiTmed that the sace suall
| T paf,d_ durtly, Hewever, the sald gretuity.

has set Deen patd as yet,

(o) That the ,app;s,e:ant Just after
ret? remeat failu_’ seriensly slck and as &
result of that the matter of gratu' iy eeunld
aot e sg! tated hefore the Hen'Ble Ceurt

um eraed, However, a net! eo under %:.eﬁ[u

80 C,.P.C, lassut oA 8_/]214 threogh S 8D,
e e >

Saxena Adveeatec whieh alse could mot arimte

any Tesnlt from ther ad, A e cepy of

aettco 18 annexed pgrm'm as A

NEXUR] A-'-.l.
to this applicatien,

(f) That Befng very much dﬁ.s; |
appe’ n ted and f'nd¢w no e ther -V_lay-_leff.,.oa'f .
the applieant proferred an qpl!_ed@q- as
aﬂ%seﬂ aader Sestiea 15 of the P'Q;m_ont_ef

ﬁ?l‘eﬁs Act, 1936 wefere e Presertbed Authers ty

( C1ty Bag!strate) Shahjshanpur axd 1a the
sam Judgenent , witeh was Qdivered on.zi.v-ﬁao,
the Hen'dle P{éscrihed Agthert ty deelfaed to
doctde the gratully ISsue . A eepy of e
Judgenent 15 amnexed herewt th as ANREXUR ;A.éz '

AR, Vossh
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8 this spplieation

&
-
}1/

&«

(() That it 18 port! xent te
 meation hore that the appli:eaxt was retl red

in 1979 nﬂ demite .rgea_taa request en

persesal contact the gratulty has ast been
pa'd to the applseant t* bk} date aed whenhe
had 11 & = spplieatt on. u/s 5ef the
Paymat of Waxes Act the repedats had ﬂ led
thetr !m.tten Stateoment edmt ttiNg en smeuat
of g.‘mn.‘aza,: dne. on asceunt.ef gratulty
axd allegel that he sme had Weem W1thheld

~oa the advice of the. siperinteadent of poltee ‘

Rat lways, Inekne¥ W & regards te wrong
ddwery of Rallways Wagus at Saﬂpur )
Rat Ilay btatnn on forta'l Rat iwey Reeolits

» hyvmp pla_i_n w0 L, 4 trde cepy of ﬂfo satd

wrt tte statemet s mnoxed herewt h as

MINSYURE A-3 t» his aplicet ox,

(W) That !:t 15 alse. p'rt! nat
te montien hcre that as allogeﬂ offemece -f the

g0 called wreng delivery eof uagons.oafforzod»

rallway recclpts was eonm! tted oa m-s;mn

and the applieent was reifired frem servie os
after shent 2 years and 2 menths bat ae

adm n! strattve or 41 atipltmry stten v’wgs
ui.t!,a’wé agsinst the ap.plijoa.ﬁ- and even after

1. Ry Vst



H

-&-

eitrencnt 1 11 date mo preceedings. neet
uel; less has been ifl& ﬁﬂated Iy the
respondets, This sutematieally gees o

show ﬂaat e applicant has been ardt trars ly
and deltberately w th malaffde tntatien
put t» m ffer SrTeparchle loss md 1ajury
ta M seld age,

€1)  That 1t wi1l net be emtef

plasc s meatien here hat it !s me-t usder

steod 2s te Wiy e resenden ts have kgt
quite 111 dete for takug ay actien te |
net the less of 95.21.4@@/-: as alleged tn the
para 19 of the satd yir!,tta statovemt
ou tstending sgatust the gpleant, This alse
preves no thisg wat only te harass the "

sppltesnt 1m his e2d ege,

K¢ That the rosgpendents have ne
rght te ferfort the Eratmity ef the applieant

‘withont smy cegemt ressoa and afferding e
P‘epfaorﬁmé! ty te him, The prew sten to forfelt

 the grataity is ontéqla.ted iaSesiten 4 (6)
() of the Payment of Gratatty At ¢ 1972 whieb

reads as fellews s

. Any dect dea forfolt the gratalty
 under Sectien 4 ce) m eax be teken

CBA Vst
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only of ter affeing epporuat iy
s the empleyee cencerned,"”

Bharat Ge1d NMimes L4, Vs, Reglenal
Lasaur Cemnt ssterer 1987 TLIN 303 1;5.1-, (DB),

)
g

,(k) That frem the nforosaid

-

iteax he ess!ly sun that the appl*cant 18

» BR innscent snd has kBax mever delivered such

‘wagens even them his gratulty h‘asvbeen

}'33, th held ead lostly fe rfet tted, w theut
eny reas nable greund and w! theu t affe rdfsg
eppertun! ty te hgml As such fhe spplicent

P

1s ealt tled for princtple mmount plus 15%
/ per anmuim cempeund'ag fnterest rgéht frem
L ' 1-8-1979 % the date of poynent .

* gudhir Chaadra Sarkar
) ve.
Tata Irol & Steﬂl Co. Lu!.
¢ 1984) 36CC %9

]QCQSCC(Lg;s) 840

LD . 'ﬂiat the @plicant has
al1r eady saffered a let aund resseadents are
adament not to pay the ¢rain!ty » the
gplﬁeat . Uader meh o reusxtances , the
u.terferaoe of this.i:’u'hle Tribunel 1s

.very much essemt ally {aw tel,

IR NZ5A
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5. Greg-m

That the applicont belag ogE™ eved
of the 111egel scts of Yepondamts 15 seeking
reltof(s) ameng st ether oen the foeldlewing

GROUNDSE-

™

(21) Boemso the sppleamt was rotcraa I
1979 and even them h!s gra'mty has Deem ol
releasea & for thowa mre than 160 years

have passeds

QU;)' ,‘B&iuse ﬁ_u ® €alled offmce “as
' sa.,:!,d  have boer cemm! tted ¢n 1977 aad

he spplicant thereafter was 1a serviee fer

mre thaa 2 yoar;s but ne actien was tekeam ,

(£21)  Because me preceedtxgs wi #: regerds
te szch less or wrexg deltvery of wagens

wWere reeerded aget nst the @.plleaﬁ

(i-v) Beteuse the npplieut had never

d.li vered such “OIOIS.

IZ R ocst



4

(¥) Betouse {n any cace the sppleant

t8 ent!tled for h's grataliyy W & 153

per ounum compound faterest,

(v4) Because ne oppor tuni ty has been

‘offorded 8 the gpplicat before forfof Wing

htg gratulty.

(v11) Becouse Me seien of the Fespemiamts
to ferfel t the gratuty 15 plataly

arb! trary, 11legal and Iatt tes the
tnterforemte of this Honrhle Tre bunal,

| ('!ﬂ) vll;“eeq_use}vwo gratuiy csa never
Be forfettted for mo fault of the spplicanty

o
‘%

(1x) Because the applicamt had aever
Dern levelled Wi th any such charg ess

'S

fﬁ Becatise Re principles of aatural

| }a!sttvée have beem. Vielated By the respendentss

B R Youst.



e

That the spplicent By £111sg
the epplication under Secton 15 of e
Payneat of Viqes et end sead! g 'nﬁaee ‘

under et ten 80 of the Code of Civrl

Pronoaare ’ Ms mﬁusteﬁ all the
mmem es avaliskle » hm o There 15 ne

o ther !qy out left excop t to appreach th!s

“Hom'dle 1?:{&@_»1 for preper Judtelal

{atorvents on,

7.

nat the Qplioant bad £1led
ﬁo qplientun under swtin e 18 of the

Paynent of 'iotes Aet 19& but 'éo ?remrt bed
Aatbor.t ty vide Judg ement dated -21._-7-1’89
declined to tmterfers In®s he matter of
gretulty payshle o the applicent , bemce

%is pplication,

| ITa viow 0f ho faets montioned

PL)Q . L/D;A.K'/\'




av

4
&

I para 4 sheve the applicent prays
for %o foellewing reliofc ¢

(i) _'Ihut‘-ﬁ:e Hon'Ble Iribunal
mey Erecteusly We pleased te @' rect

the reqoxﬂexts » pay the fal‘L lraw 1y

| he qplsggxtutm lﬁ%por exaum |

e

eon)onnd uterost frcm 1-0-137@“ ol ﬁo
date the lratmv 1s fual]y pa‘ld .

e e g

<

| (b)_ m o her rel!ef deened Just
mad propor ta the elreamstaxc es of the
cuse by e Eenhle Tribunel my We grented
fa faveur of the 'gppi!cati;

(¢) Ceostef ®e spplicetton may
alse be aWirc}ed»_ s ®e spplicant as sgalast
~ the respenients,

That padﬁ!nt dec?’sion the applicant
prays for ‘e followng ‘nterim order g

() .'mat the reapondent u.z my Be
ares ted » pug ot loast u.m,eee/- 1 mned! ately

3R Vaxsh
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12,

&
o
—————t—;

*]l2e

for survivel of Ge gplic ant,
19  E/A

11. A,ostal erder sorial A D\(\l LW AN
dated \ G-\ - e 18sued frem (=0 o Ve
post effico for K, 5@/— as cenrt foe,

s
A\
Amnexeres ;’-Qll te Amacsure A3,
Imknw,dat&; : LA R adsk
Jemuery [ 3 ,W Applicant

Y, Babu Ram aged abcut,_ké yfars, in of
lase Shre Lals Wathu Lal, Dereby 'éers‘fﬁyﬂ
that o contamtsof 1 ® 4 md 6 ta 12 are
true te sy perssnal knewleige sad the seatats:
of para 5 arc beltoved  be true an legal
advic ° ad ﬂayt T have aot supprossed »-nj
meterial fmt.

m m ’ a‘ tﬁ; Mg . - |
Jamiary 7) ’ m o BRVos's A
: | Applie ‘f;w—«wf
bl -
9 HJ i%; ~ WMW

@ZJ?M 7y




i
In the Hoan'blae Ceatral Admlxnnl “wliva x\‘,ihunml / )
Ad4Y Nanch, A'I]uhntmd ’

Girveud t 'H;m*h;} ALY altnbnd \

Nabun Ram ¥aish TEE) senrse ssom seeos AppliCﬂﬂt
Versus

Union of Indla &;nthers LE83 e esss Respondents
ANNBRIURBa A= "2

. "53_‘\ IN THE GOULT OF 5UB DIVICIONAL MAGLSIRATE MQ :SQMM\\A%\CKK)

/ ] SAALITAIA DUR
.5 ‘ 4
n/ 1104 ) of 1005,
Y < Bihoo Ram Valsh v/s 1, Bivigicnal Pcr.:sonnel Officer,
. MNorthern Rallway,
: Moradabad, -
' 2, Union of India, |
/ .
six, '
written statoment on behalf of defendants No,1 and
2 is 28 balows~ i ‘ -
Poramle That: the contenti= of Pa.ra 1 as stated are not admitt.ed.
Para-2. ‘that the contentv o;. p« ra 2 are admtted.
Parawd. (1 to 10}« Zhat tha c:crrtento of Para 31 to (10) as
N stamd ara not «dmltted, s

Y ,) Para.4, Thot the contents of Para 4 are logal,
& ' . .
<\‘6\ pPara-5{a & (b}~ That the contents of Paras 5 (al& (b) are legel,
The relicf clained is not admitted, | .

. 7 {

7 v@s } . ¢ - i
v ADDITIONAL PLEASE .
\X%“/ ’ Y
- / [ )

Porawt, Thet the claim of the wplicant is time-barred.

]

Parew?, That the applicant has wrongly ,Jtated that Rs, 1200/- '1*'
. 4
have been deducted frcm his wages {n connection with

puni shment Notice No, IB/WZ%/MK/% 0t,21.7.78, e

—————

e e ey <
t

Paras.g, That the axmmnt Of R5,1200/= has bean daadt:z:m— 0

from his wa 2s in connection with amther claim case,

Para-9, ° ”ﬁat one wagon [0,NR=24490 was fraudulently diverted .-

4

from Mughal warai and delivered at saﬂpur on forged

? “ rallway fecelpt o, 67.;369 Gty 20, 5=7 by the Plaintifﬂ.

—,

that three moro \.onal wagmns were al.n delivered on

forged rail.ay roceipts by the plaintdiff, That the

e /’

payment of ¢ratilty domes to Rs.13111,20 paise only

and it hes decn \:1 thhe.l«i or the udvlce of mmcrintczndent

" in At . e

“Dlice‘ Rcll Yu,/' LuCka.




-8 28w -

/ 2\000|=
/ Pare-10. ‘That en gount of l.c, @57 {p outstanding

g— ;" -

against him in connection i th wrong Selivery

of coal wagons on forged railx;xay receipts, |

Para=-11, That the cause of actlon arose ﬁo' the applicant
vhen he was nosted at Safppur Railway Station
(DA strict Unnao), . ' s ' ' '
Para.12, That the opposite parties havo.thelr offices
W,d—ma Delhi, .
. .' M . .
- Ppara=13, That no cause of =¢idion arose to the applicant
. and the epplication needs to be disbmiased, vith

costs,

| LM xAAtN\&M
PGJ\'C\ . %m C,@J\\ :WW;S . XIn \&k—slt ’(\Q&,\g\;\_ &J}Q-\i@@\b‘(.

_ E:.M»c Wk (Q\L\\N@\ SUSQ%?
Divli.Pcrasonnel Officer : XL R TR FRI i G-
for Union of India. o

The contents of the sbove pcras are verified
to be true m;: the basls of information gathered from . -
off:l.cial r ecoxd s,

Verified at Mor cdabad | on  Q/9/1985, T

o SRR DR ol S
Divl.Peroonnel Officer, . : )

N.Rly.b’{gradabad. ™ NgRly.Moradasbad
' ’ ‘ for Union of India,

]
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Add n, Allahabad
Pif ud t Benach, Allahabad
x1990 (L)

0.A No, }2 o*\

co e sonm ceps Applicant
Versus

Union of India &?8therq vase sose Responde;ta

(A N W W N
ANNEXURBw A
2 ke Upions ¢ Ipndia, —5—3-:'"

Thwouzh the Gperal Nomge T,
yoxthery Milay, Baros HOUss,

g!g \ e dﬁbSQ.ﬁﬁ«M ™. SL W%&hpciuéaol
ot ¥ qénc o 1 peet of praysent of
Rog 1200/~ M awmtad vide Punisbpent lstter
dted 21,7,78 ubic? 2} 1ater pamelleq by
R/RB stter Iy 353 % ¢ &ated
44.80 to o4 E&Wiﬁb
Htd, Pation W stex inwr Distt. Unmo,

E.Ead md Piyiel on U, TS S

In thoe Hon'ble C\g al Adminxstratxv\,]‘ribunal )

Babu Ram Yaish caeee

%

BT,

>

T A SO O

"5 Titat R :200/- had 21mMady Wan 1€dcted by tbo

Unaez irstyuctiop ficp ey © 1§ewt étd. ttat don
baster G3f pur, ths above nameqd, 1 beg to wboit the
unge 1ot 54 netics o/e ..80 CPC on ths f.’ol:wting STng et~
1s . Toa%,py alove masRa ¢ et vas warkdng-as Mation
b e Uirp wpur F»a'c:ca' M stt, Shahlatuopur n tie yegr

.A978.

2 Toat ry cliert ws $X¥S Wit Olargs slbet T,

13/50/236/WK/76_&ated 12.7 % wym Teodived by sy o Ment

or 25.3+M. )y client redudsisq the adrinisimtion Lor
!Buﬂoﬁtm o ncom;mm:cbtd ip t12 charge sheet
Rhich a9 ehown to ry olient op 17,7,78.

3¢ That Whid py e Mert m® ip the PRt of el

the Xt cord he m s uwa"afzh ponishgépt cner potioe
ER/235/W%/ % urm A.778 #rved op 257,78

4

PR S
.

[P OURE

utbwt avgitin fex tuc replv of oharge eM ot fwposing

LG

Te0UYITy -t rum tie pay ry cliett .

& That vy oliert themafter apres led to Divieioml
RilMay lamgeer Mither Ryilmy Ncmaabad wioh ws
allmag viee letter Ko, 13/81/236/M/7 aatea 2.4.80,
T mia letterv: ioh canor 1174 the pupishpent o

Jpponiticn of Meovéry of Ko 100/- Lxop ry 6138 vt Dete
e ATVE4 Op 0y 01k op 108,080 gfieT 1¢timpept
'Sz py ¢ 1zt {Xor iday Wryics.

s cede e
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y @ *;'
_ . % )

Mninilt.muon"to‘zsfma the miqa gqnovpt & Re 1200/-_

mT— iy ) Y N

bot «f po avall apnd byrod this noﬂcc.

Se Tt oy énqut e miuestad for mvﬁm_t of
gato ity sAms awwoticT to R 43000/~ but ¢t @i ‘
‘ancum haaalac‘ vk veeo pajid-

< -, T - Tmt tue cute o acticp aroed withip the Jurie
' ajotion « b C19A1CeuTE of Shakdabsnpuz £oT W hich

illag; ) pun- ctevet w8 rpoesd without £;.116H»‘.-rz;r tug -

PTocadud of mturl Jv::le0 ant afforaim 1 sopyblM
apﬁmtunity «f qofercda :nd thie ccurt his furisdictiin to
. -%Ty %h3 suit.
Be Tiat thy sudt Ze- lu3a to Ke/B00/-. plun iptamat
at 180 pSrarmpalert 0% fetdes elarmges of dg 110/-
apd tyoir: apd postiny < minele of R3 50/4@3(;% tis
.o oour; £ Bould be padd o und eguer ths puit s £4Ma,
4 . You axe themfcm, rsiud agtgd to p';y ] ;200/-
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"IN THE HON! BLE CENTRAL ADMINISLRA@I\\\SAIEUNAL ALLAHABAD

~

tune of fs.21,400/-.

q! S
Sy |
'/

ADDITIONPL BENCH AT<&H€KNUW / /

~ OBRJECTION/REPLY
~ On behalf of respondents,no.\i & 2
IN

O.A. No. 17 of 1590

-

Babu Ram Vaishya .. - «« Applicant

Versus

Union of India & another .. .+ Respondents.

The objection/réply of‘the_respondents to

the aforesaid application is as under :-

'1;M .. That in régard»to the allegations made in
paragraph 1 of'the.application, it is staﬁgd that

on investigations having been carried out at Safipur
in connection with the delivery of Wagon No, NR 24490
and 3 mgrevWégon”Nos;‘NR 26768, VWR-38205 and NR~61024,
it was revealed that the applicant had affected the
deliveries on forged railway;receipts Nos. C-67586¢9
dated 20.5.1977, RR No.675870, 675871 and 675872, which
resulted iﬁ_loss”to the Central Government to the

The case had been investigaggd

viseal Personncl @fcor

. i
Nooiciein Ranway
.2

/
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by .C.,S_-_I‘-,},/M.B_,-‘ and the appi!_icant was held‘reSpo,nsible
ﬁorﬂallowingMpbe delivery of above Wagons on forged
railway receipts. Orders had been passed by the
competent authority 'for_;:_eque;ing the cos‘é of consign-
ment amounting to s.21,400/~ from the settlement dues
of the applicant. This order withholding the payment
Was;paﬁsed.Ohm22(23111-1979 by the Senior Commercial
Officer, Headquarters Office, Baroda House, New Delhi.
The applicant, who was S.M,/Safipur at the relevant
time had played the major role in finalisation of
the:transaet;on'~WhiChVIESPltéd in the loss to the
Central Government. The applicant had full knowledge
of the above order and allowed the same to become.

final. The order having been passed in the year 1979,

,the application under section 19 of the Act is clearly

barred by time. It is further stated that Annexure-A-3
referred to in the paragraph under reply does not

amount to an order.

2. That in regard to the allegations made in
paragraph 3 of the application, it is stated that the

connection it is further stated that the oxder for

‘withholding of the amount in question had been mssed

on .22,/2351_,1;1979,_ a true copy of the aforesaid.order
dated 22/23.11.1979 is being annexed with this
reply énd is marked as gnnexugg-;_._

+

3. . That in regard to the allegatiorl.s made in

ivisiofal Persoonel Rffices
Mogihorn Railway

Moradabad Ve
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paragraph 4(a)of the appliation, it is stated that

the appli@a?t.was.appointed on 10.8.1942 as Probationary
A,3.M. and”:etiredvom“attaining,the age of superannuation
on 31.7.1979 (&/N). At that time he was holding the
PQ#f of Sny(§j§5.~%ZTIt.}snfurther stated that the

service records of the applicant ShOW.S. that his work

and conduct had not been up to the mark.

. _That the allegations made in paragraph 4(b)
of the application are absolutely incorrect and are
emphaticelly denied. It 1s further stated that the
enguiries into the fraudulent transaction, in which
the applicant was involved and was found responsible
for affecting deliverles on forged rallway recelpts,
to which a reference has already been made above,
were conducted, This enqguiry was going on and the

applicant retired from service. The enquiry report

‘was submitted on 6.11.1979, whereafter the competent

the applicant, which were outstanding by that date.
This order was passed on 22/23.11.1979. No incident

as asserted in the paragraph under reply ever happened.

5.. ... That in regard to the allegations madein
paragraphs 4(c)&(d) of the application, it is stated
that as has alﬁe_adY.,been_,indicatea above, the enquiry
proceedings were going on when the applicant retired
from service. The enquiry report was submitted on
6.11.1979 and the orders for withholding the outstandinc

dues were passed by the competent authority on

ivisionaPErsou el Offices

Ngrihern Railway
s R P S A
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2%/23;;1,;979.w It is further stated that the applicant
has through out been aware oflthe enquiry proceedings
and the orders passed by the competent authority
for withholding his outstanding dues. The amount of
outstanding dues was far less than the amount of
Rse21,400/= which was the amount of 10ss incurred by
the Central Covernment on account of the fraudulent
act of the applicant. In the circumstances of the
case{mthehquestigpwgf_payment Qf;the%amount of gratuity

~

claimed by the applicant does not arise.

6., That the ai;ggatiopgvmade in paragrapﬁ 4 (e)
of the application are incorrect and are denied. The
applicant knew fully well‘#hat‘in face of the order,
‘to which a reference has been made above, he was not
entitled to any amount claimed by him. There is no
evidence on the record showing that the applicant had
fallenhsiqk;, The notice referred to in the paragraph

under rerly is totally misconceived and baseless;

Je.. ... That in xegardL;Qché allegations,madelin «
paragraph 4(f) of the application, it is stated that
the proceedings referred to in the para under reply
were totally misconceived and"thé application filegd
by the applicant under the Payment of Wages Act was

ultimately rejected.

8. That in regard to the allegations made in

mivisional rs7 sonacl W%

b ailwsy
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paragraph 4(g) of the_application, it is stated that
| in the circumstances of the case, the appliant was not
entitled to any_vamqun_tlelaimed“by him, As a matter
of fact, the amount of gratuity is far less than the

amount, which is outstanding against the applicant

inasmuch as in: the circumstances of the case the

' @pplicant,is,bcumdhﬁompaymthﬁ amount of m§21,40Q/7

towards the recovery of loss, to which a reference has
already been made above in the preceding paragraphs

of this reply.

9. °  That in fegérdvtpmthewallegations‘made in
paragraph 4(h) of the application, it is stated that
‘themillegal[déli?ery_on the basis of the forged,railﬁay
‘rec:eip‘__ts,‘ for which the‘_applicént,was_. resﬁons.ible.

| came f;p the knowledge of the authorities concerned when

the complaint about the noh receipt of the goods and

rclaim in this regard was received by the authorities
and investigations wére“orde:ed in that'matter, in

which them;eport“was submitted on_glililgzg,, As has
already been indicated above, thé enquiry proceedings

were going on when the applicant attained the age of

superannuation and was retired on account of the

retirement of the petitioner. The payment of the

amount in question stands withheld under the order
passed by the competent authority. The applicant is

not entitled to the payment of the amount of gratuity

W

Divisionol Pepbnne) Offices
Motthern &lulwvny

Moradnbad
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as claimed. It is further stated that the applicant
had throughout been.,fa_.w&e. of the enquiry proceedings.
and the rgpo;thspbm;ttgd‘bylo;sp;./M.B; dated 6.11.79
and the order dated 22/23.11.1979 passed by the Senior
Commereial Officer. The orders for recovering the
amount from the outstanding dues of the applicant had
been passed long back as is apparent from the O#Ger
datﬂe‘d.,,25th‘_,June{ 1981, a ’t.rué copy of which is being
amnexed with this reﬁly and is marked as Anng;ufg—z.“
The prdef for withholding the payment of the amount in
guestion and its recovery has not been passed arbitrarily
as alleged and the aétion is not at all vitiated on

account Of any malafidies as alleged.

10.. . _That the allegati@nS.@ade.im paragraph 4(1i)

of the application a;e absolutely incorrect and are
emphatically denied. The order dated 25th June, 1981
itself shows that the amount in question stood adjusted
againgt‘thewpecgvery;oﬁ Pse21,400/~, which was to be
recovered from the applicant. (
11. That in regard to the §llegafions_made in
paragraph 4(j) of the application, it is stated that
the applicant was found responsible for the 1§SS

caused by him;,to the Government and the orders for

Cfully
wvas/éuty justified. The applicant was made aware

withholding the payment of the amount in question

of the proceedings initiated against him and he hasg

Narthern Kalway
Morasdubad



throﬁghout been aware of the orders passed against him,
to which a_reference has already been made in the

preceding paragraphs.. It is further stated that in

" the CirepmsFanges:Qf the case the provisions contained

in Section 4 Of the Payment of Gratuity Act, 1972

~are not at 2ll attracted. Moreover in the circumstances

of the case, the adjustment of the amount in cuestion
against the aﬁbunt'of money, which the applicant is
1iable.to pay to the Government cannot be aeemed'to
be a forfeiture as asserted in the paragraph under

reply.

12.  That in regapdwto‘the_allegations made in
paragxéph 4(k) of the application, it is st;ted”that_‘
the applicant is not entitled to the amount in question
and in_ fact a large amount of money is still due
against him, which is to be recovered. 1In these
éircumgtances{ the question of payment of any interest

as claimed dOes-mOf arise;

13« .That the ‘allegatipns”made in'p,aragx‘:'aph 4(1)
oﬁmthemappliéation_are absolutely incorrect and

are emphatically demied, As has already been indicated
above in the preceding paragraphs, the applicant is
not entitled to the amount in question. No ground at
all has been made p#t‘for,interference by this Hon'ble

Tribunal and the application deserves to be diémiséed.

14. That in regard to the allegations made in

t)ivisi(%?/irsenzscl Offigy

Naorihetn R ﬂ”"&‘('iy
Mieoradabad
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paragraph 5 of the application, it is stated that hone
of the ground mentioned in the pardgraph under reply
are made out and there is no evidence and materials

on the record and are not at all justified_from the

facts and circumstances Of the case.

15. . That the allegations made im paragraph 6 of
the application are ingorrect and are denied. The
order_for withhpldiﬁg of the payment of the amount in
quesfignmhad'begn passed long back on'22/23;11p1979.
The appligant did not avail of the departmental remedy
against the order withholding the payment of the

amount in guegtipn_andugllbwed the'saidlorder to0 becoOme
final, The_present application is, therefore, not

maintainakle.

16, That in regard to the allegations made in
peragraph 7 Of the application, it is stated that the
proceedings referred to in the paragraph under reply

are totally miscOneceived and baseless.

17. . . That in regard to. the allegations made in
paragraph 8 of the applidation, it is stated that the

applicant 1is not entitled to any relief claimed.

18. . That in regard to the ablegations made in
paragraph 9 of the applicetion, it is stated that the

applicant is mot entitled to any interim relief as

i.)ivi,:ir‘iﬁ‘a Cersonnel @fRoot

Morthorn Rajlﬁ!ay
Moradabad

e¢laimed.
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. aged about 3| years,
Son. Of/)-Q/w» W Mﬂiﬁﬂ(ing QMDMW&%EW
posted at - do. hereby verify

that the contents of paragraph Nos 1 to 18 of this,

«L/i‘

reply @re true to my personal kmowledge and based on
perusal of records,‘._ which all I believe to be true that

no part of it is false and nothing has been concealed

in it.

Verified at Moaodaduolondg|—([- AP

] ,ciqmmci@ﬁcu
fu Railway

] _ ' ' wle radabad:
(}” PLACE: MOADlabnsol_ »

. ‘ (signature of the Deponent)
" DATE ¢ M) — |-

CMorih

(Signature of Counsel)
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Sr,ﬂgm,ofﬁcer[g? Herdousrters Cffice,
perods House,N Jelhl,
.c.m.7o-Poc-uO-79. : Dt. 2#11/7S5.

iy df"‘ r She ms,

SU‘GZ"E( Avdal fO Ghrzier ‘d Inv, R I;AJQ‘41 (Qt-fu olie 77’
| "' Ry, tec elpt of wagon No.Ns dLL,‘?O crntaining conl,c Imdm
for ¥8.5,350/- wezgon freudulently diverted f‘r\_quS &nd
delivered =t Sxfipur on forged I No. 875669 dt20.5.77
.., _issued fr\,m Sitrrempur(&.Fly. ). /{1\?'”’3
Ref -Your D Co 1etter Ne W W8-FD-STP 1790 dt.20.7.79.

—.n.-

b _ f;f..?f/""\ Sk

Kindly refer to Dy 783/35P% D.C.letter No.CY207¢/7/77
dsted 20.6.79 addressed te 050/N.Rly.scopy to you whereln zction
under &4 Rules agsirst Shis.R V#ish,Sk/Safipur(retired) wes required

to te thken, o X
2. Enguiries wede Sy 050 htve revesled th=t Sh.D,R.Valsh 79
wis reSporsible for delivery on forred <X, He hos ohserved thet even Fq

1f Sh3HOV2ish hes since retired his Aues 1f not p.id c&n e ;Dam
helﬂ up. . 1

~

wo. PLZ05End N 61X, vwere +is0 found tc hizve »een delivered on forg
rfis Mol €75670, OTETY & 75878 4ed 20,577, These fas hve =1so

3. He h:s further c(hserved th=t three more Wagors NeMNi 46’768]
heen shown =s issued from Sitw r:;mpur(]i;.?:?iy.'}.

Le The dues of Sh.D,R.Vazish, 1f nct »lre=dy pr.id te Wlthheld
under. ©.dvi€e to this office. :

:1th the locsl police znd copy of the FIL suhmitted to this office.

Shri S, NSharme:, -

L SI“.L C D.’I\ P]-‘Y T ,
. MORADL.SD. - Y

" Copy fomarded to Sh.L,.Cadsthur Dy.waC} areresi, He will
-,‘plense refer to Sr.DCS/Mots D0 JHoLE~FDLSFP. 7T d 207,79 and- this offic.
letter of even mmer.dated 22/23.8.79 =nd crrange to send relevant paDers
¢ Sr.DiSlormirned to emhle him to trake sction sgairst Sh,B.RNasish, Pull
TePCrt 1n reg’ rd to the three cthtr Wesore msy 24150 be Sent ot zk to

 3r ST s well sspttis office =t txe euridest, : -

Copy to .GSC/w=rode House,New Dethi for inforartion,
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ATTESTED

Noeny
%ﬁsstt PWOﬁC P
Rly MORID 54D,

Se : setion mey #lso he initisted 10 ret the ¢48eS registered /? ;rz

{
}

}
|
}
i



- - .
e e e e o e e ot —— e el

' - y; ‘|«?1h;i Y.'Crl_l

‘-L (.; J/u.n o

17,0, Ho, n/"J/P.O 6/77
Ny dear Sant,
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, o IN THS HON'BLE CHENTRIL AL Tbi&; IVE RIBUSZ
y ‘ » B
{? ADUL. BENCH L LLIHABAD. o

Circuit Bench Luckuow.

———

c.i.application No. "1“) 1590 (L)

Babu Ram Vaish. | «.s Applicant.
in
5 T%P . of 1990 (1)
Babu Ram Vaish. afp1icart.
Varsus. \ {
Union vf India and otie.s. et e Respondents,
. | APPLICATION FOX CONDONATION DELAY .
A ' '
_,/ "i; ‘ TO . ) ‘ " ' v “
. _ The Hon'ble The Vice Chairman,
~and other Hon'ble dembers
‘ Oof the &foresaid Tribunal. ;
\Tb%ﬁ° ' o The applicant named asbove , most respectfully,

begs to submit as under:-

1. That ths wpphc:an.t was retired from service
on 31.7.1979 and after retirement he was not paid his
gratuity on the ground of some baseless charges levelled
v
kS . against him,
i , c
- v 2. That after retirement the applicant had fallen

Sariously sick and as a result of that he c,uld not present
&

his matter of gratuity before the concerned suthorities.

Ry Vet s




. . _2_
3; . ' That the applicant in his sickness had remained
always ﬁn&omcious to which his family members took
as an effect of some evil spirit and because of
the saée no treatement was given to the appliceant
upto 31.7.1880 excépt the 'DUs AND PCOTA' etc, On
1.8.1980 when there was no impro#eﬁent'inf:he condition

of the applicant he was taken to a Registered

l‘ws » >"~f¢

Ayurvedic Practititidner Vaidya who started treatment
by which the applicant recovered his conditicn on
18.3.1985 and thereafter he filed an applicaﬁxon as
advised before the Prescribed Authorityfun&er Section
15 of the Payment.of Wages Act ,1936, A trﬁe cogy.of
the Medicsl Certificate for hié sifikness is annexed

herewith as amexure FRo.l to this application.

£ 7
“

o b

*

Y

A : 4, That, .the szid application under Section 15

«
Y

of the Payment of Wages Act was finally decided on
21.7.1989 then only the applicant could lesrnx tha
he should file an application in the Hon'ble Central

\ Administrative Tribunal and accordingly after the

date of order i.e. 21.7.1989 the applicant has filed
the original applicaﬁion in the Central &dministrative
Tribunal on 16,1.1590 i.e. within‘ane year from‘the
date of last order but the Hon'ble Iribunal at the
time of aémission observed the applicatiocn to ba beyond
the time of delay permissilble u/s 21 of the Cental

Administrative Tribunal Act, 1985,

- BRIRSL
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5. That it is submitted that the delay, if any,
was not deliberate but beyond the control of the
applicant and as such the same is liable to be

condoned.

v

" 0o That it is glso submitted that if the delay

is not dondoned and‘application is not admitted
the a pplicant shall suffer irreparable loss and

injury by 18sing an amount %o a tune of Rs.13,411,20.

7. That it is further submitted that the

applicant is advised t state that '"No claim for

gratuity under the Act shall be invalid merely hecause

1

the claimant failed to present his application

il

within the specific period", under the provisions

of Rule 7 {5} of the payment of gratuity {Central)

Aules 1972,

G That in the circumstances sforesaid it is very

much expedient in the intrest of justice that the delay,

if any, is condoned snd applicztion is decided on merits.

PRAYER.

~

-

It is, therefore, most réspectfully prayed

that the Hon'ble Tiibunal wmay graciously be pleased

PR Vassh T
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to condoned the delay, if any, in £iling the applicaticn
and the application may graciously be decided on merits,
in the interest of justice otherwise the gpplicant

shall suffer irreparable loss and injury.

Lucknow; Dated

February,5,1990.

P, R-Vossh
A.pplicant,
Verification.

I, Babu Ram Vaish, aged sbout 09 years,

son of Late S8ri Lala Nathu Lal, hereby verify that
the contents paral to 5 of this application are

true to my personal knowledge and those paras 6 to 8

are true on legal advise which are believe to be trus

and that I have not suppressed any material fact.

;
Y @

B ©

£ e 7, RVassh
LS : l A ? WS
;::;;%3 SN ) \C\fio applicant, -
Identified Sri Babu Ram Vzish wno is

personally known to me and has Signed before ne. 3

{ T.E.Tiﬁari ) %NWA}y

- advocate,
2 . Counsel for the Applicant.

.
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IN THE HON¢BLE CBATRAL ADMINISTRATIVE TRIBUNAL AT ALLAHABAD

ADDITIONAL BENCH AT LUCKKOW
| C.Ms APPLICATION NO. OF 1992
""" 1a res
OOAO I‘Oo 17 orF 1990
‘Babu Ram Vaish eose Applicant
Wy . . ,
] : Versus

3

Ualon of India o
Ministry of Railways & another .... ( Opp. parties

1. ‘I, Babn Ram Valsh aged about 71 years son of late
Nathu Lal resident of G/0 Vijay Kumar, State Bank of India,
ghahabad, District Hardol do hereby solemuly affirm and |

Ny wstate on oath as under.

\ 2\
.fﬁfx, That the deponent is the petitisner in the #resaid

3+ That the contents of para 1 of the objection/reply
filed by both the respondents are wrong and have been made
y for the purposes of the aforeSaid case and as such are

b categorically denied. Answering deponent submits that

presuming though not conceding that any inquiry was pending
agalnst him, he was not aware of the same aor the respoandents

at any point of time informed the deponent of the same,

ceeel

Kgcwévw“jg%j:;Jkgwa/ﬁ
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The alleged incident/offeace as said to have been
commltted in the yar 1977 and the services of the
answeriag deponepx cane to an end qn 31= =197

Though the respondeats had¢ enough time to indlcate

ye " the pending inqairy, if aay, agaisst the deponeat,

o

yet it was not done, The deponent sabaits that no
1nquiry was conternplated when his services came to
an end after attaining the age of retiremen;.
4. ,—Th-at as.regards para_z of te objection under
reply, the depom nt subuits that he was not aware of
any such order dated 22/23 Nov 1979 as contained in
Annexare 1 of the objections filed by the respoadeats.
In fact sach'order was never passed as annexed now |
with the objections ander reply. The said document 1is
manufactured one and has been made fér the purpose of

i the case. The sald order, if ady, was never commuaicae

ted to the &eponent. .

o In the light of the circumstances, the contents
\“\:v, 0 /ﬁara‘zvvehmently denied, The work and condact |
| \/Vé‘/the depomznt was excellent througheout his carrieer
of service and no adverse entry was ever communicated
~to him, No charge-shmet, whatsoever, wss served upon
the deponent daring his tenure of service,
Se That the-contents of para 4 are false and deanled
and the contents of para 4(b9’9f the writ petitidn
f aré reitérgted to be correét:. No ;nQuiny ﬁas ever
conducted_against'thé petitioher as the deponént was
- dever iavolved in any fraudulant transaction as

- alleged.

LSRN PO

.0000.3
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6o That{ fhe'\ conteats of para 5 of the objections
under reply are wrong and the,same are denled, The
deeonent ne};er indulged :tn'\ any fraudulaat transaction
at any point of time. The ’opposite parties"are to
'pz_'ove as to how and under wat clircumstances, the
% : _ - respondents'came to a figure of Rs 21,400.00 (Rupees
| Twenty oneﬁ thousand feur hundred only§e The deponent
is entitled for the gratulty with market rate interest.
7 'ilhat the centents of bara 6 of the objections
_under reply are denied and that of para 4(e) of the
writ petition are reiterated to be correcte
- 8, That as regards para 7 of the objections under
reply,‘ it is submitted that vthe proceedings under
section 15 of Payment of Wages Aet was preferred by
the deponent before the Presiding AOffi{:er,- Payment of
Wages Act, Shahjahanpur and t he same was rejected on
the ground that the gratuity ‘do,es' aot fail ueder
s_ev_ct’:l.on 2 of,Paymént of'toages Act and was, tm/refore,-
- not maintainable. The Honsble Presiding Officer while

o L | deciding the a iication of the deponedt under section
o AAoNPeSw. ° » ? ‘
f/ ;;f;,:-"»'a%'\;‘?i‘f;\; - *15 of the Payment of Wages Act observed that t he
.;‘Y o o o f»{“j.\ - "% . o ) . ) R CL o
< w5y  respondents have failed to nake out ke case of

frandulant transact ion "

e tlhat the ' conteats of para & of the objections
. under reply are false and the same are categorically
' denied and the contents that of para 4(g) of the

objection are reiterated to be correct.

_eeceed
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L 4 10+ That the conteats of para 9 of the objectlions
under reply are‘ false and the same are ddnied, The
o 2 filed

deponent is not aware of the Al _ »
alongwith the objections uader reply aand the same 1s,
7.therefore, not.in'the knowledge of depofent and the
contents that of para 4(h) of the petition are
reitereatéd;to be corfects
‘11« That the cbntents of para 10 of the'objections
under reply are wroang, comcocted and t!s sume are
denied, and the contents that of para 4(1) of the
writ petition are reiterated to be correct.
12, That as regards the contedts of para 11 of the
6bjectians falled by the respondents are denlsd and
y;hé'contents of para 4(3)_of te writ petition are
reitérated to be as corrects The deponent mést
humbly begs to staté that the gratulty is treated
a_retirél benefit om par with pénsion;»'Thefefnré,
this Hontble court is fally competent to adjudicate
upon the matter and order the respondeats to realise
the gratuity illegally withheld by the respondents.’
13, That te contents of para-lz and 13 of the

'ébJections under reply are wrong and the contents
,i‘ that of para 4(1) and (k) of the writ petition ana'
| éitereated tonpé as cbrfecé.

By S s 13+ That the contents of para 14 of‘the'dbjections
§§“éx§§§$§ﬁ&y - under reply ars wrong and that the grounds of the
writ petition are relterated tb be correct. 4s a
matter of fact the respondents have no evidence of
the material to show that the deponeat- was ever
lavolved in any fraudulant transaction as has been

allege de

; . ssseced
giea
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. 14. That as regards the contents of para 15,ar‘€h9-
opjectigns undef reply, 1t 1s submitted that whea the
depénent was aot involved in any frandulant/illegal

‘transaction at aay point of time and ao shov=cause
notice was served ﬁpéa the deponeat, no question of
¥  seceking any remedy arose, Therefors, the coateats of

& ~ para under reply are wroag and denied.

- That the contents of para 16 and 17 and 18 of
the objection under reply are wrong and the same are
donied ia to»to; The deponent 13 entitlsd for his
gratuity alongwith market rate of interest.

16, That once the deponent wns illegally served w&th '
a notice for recovery of Rs 3,320/- (Rupees Three
thousand_thrge hundred_twenty enly). On preferring an
appeal before Divisional Railway Managér, Northera
| Railway, Hbrédébad which is being”filed aszggné;grg
w—qiifgmo. Riw1 to this Rejolader Affidavit, the deponent was

A

"«‘-
s anexure No. Ra.g.

?“.1980 and photo-stat copy ‘of the sane is beiag filed

/

(\ \;,:‘ — ' | . ’
\\M E . N . . .
T ' o /szfiaﬁ/QQVMN VoA
: N i - " . /

Lucknow o g "~ (Deponent)
Dated : 29 Sep 92 k
esy C . o G
1, the above named deponent do hereby verify that
the conteats of Paras 1 to 16 of this rej0¢ndsr affldavit

are true to my personal knowladge and no part of it is

l.-..'.&.s
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L SR I - |
- false and aothlag maberlal has been concealed. So
help me God.
\ Pt V2l
. ) _ /‘—_
‘ | Lacknow o _ ~ Depoaent

) Dateds 29 Sep +92

1 1dént1fy the deponent

' who has signed before me,

L , ' Advocate |
Solem;aly aﬁ%r(med before me 6no ' 6(3 : 'én/
e .
at ’ e J am/pems by the )% &t —
deponent Wfo)is 1deatified by |

. w )y
Sri T ' : ,

A\, Advocate, High Court at Lucknow.

x _’ 1 have satisfied myself by

| exaninlag the deponént that he

understands the‘con‘tents, of this.
af fidavit ‘which have been read‘out‘
-and explained by me to him,

FiL ' A g
. ~ Leppe B
Qi CondicSICHER -

v, Lagknow
High Court, Lucknow Bench,\}w
No - e . v 9
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’ SopY
From BR Valsh WeReM,
oM/ oajipur N Rly
(SFPR) Moradabad
f  Respected air,
Re: Runishmeat notdcs No 13/3B/236/ME/76
D/27/7/78 (Debit of Rs 3320/~ Recovery at the rate of
Rs 100/= Pi) fros Aug 78 to Jdy M. .
In connectinn with the above 1 have alrcady submitte
ed my appeal for the ex-parte action taken asgainst me,
Again 1 beg'to approach your goodselr witn the following
more facts for your kiand consiqeration. |
l. That wagon no 32964 booked ex-Tata Nagar to JUD
containan; the plates was despatched at MK ostatisn beiag
basaxle. T:is Qagon remained standing for about more
~than two moaths for non availability of wagon, secoadly
A A{f - whea wagdon received for TPT the consigament could not be

transported by mannual labour beag heavy c?nsign-
‘i .~ 77 _meat. The matter was referred to Ewi/MB fpr necessary

150, The coatrol arranged 5 Tons Craane for IPT of

'}E?nsignment. The crane maan showed his inability 1a

"-”rv;{3éran$porting the consignnentlinto a coveresd wagoa as crane

\<§ft?2%,%¢f¢iould extract out the consigameant of the covered wagoa,
but culd not place it into covered wagona. This was
agalin referred to ENL and ENL arrangze one KC(opea uagon)
for the transportmeat of the wagoan.

The consigament thea transper ted lato the wagon and

there was no shortage as consigameat transhipped correctly
& then the questl >a of issuing the DD Message does aot
arise. As sweh- the shortage was depected at destiamation
statisn, the shortage 1s unavoidable being a opea wagon

for which I am not responsible as e r coafedersnce rule,



s 2 ¢

sir, 1 have acted as per order of Lwi/mB and 1
am aot responsible for any shortage of coasigaemeat.
Consigni:nt :as transforred from covered wagon to opea

> wagons |

since huge amount Rs 3320/~ has been debited
agalist me and a recoverf,of Rs 100/~ per month 1is peing
made from my salary bill and near absut Rs 1000/~ has siac
been mecovered so=far. 1 approach your goodself to
kindly review my case sn the gbove facts.

1 shall be highly obliged to kindly waive off the
above punishmeat 1f your hoaour 1is not satisfied be kiad
eaough to allow me to hear me ia person to explain yoa
the gravity of the case,

Thanking youa

Yours faithfally,
. ’ : od/= XXX
| Bb.Re Vaish
N/ SFPR
30/7/79
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SPECTAL DOWER OF Armnmzﬂl rrm}%i«g J?-v a}l\ye T W, bt{n ap
e Wmﬁf;am Lo Lk
-~—j%hl”-~l-j-}~"¢7’6}e ..... mmemmm e

w—mem=Plaintiff

Appellant

Q Q. \/O\\&lqﬁ_q‘ Peiitioner
. f ~© Wersus '
omion 2 Sndwa
b sttt St - . ~=e—~w=Defendant
' Respondent

Opposite Party
/< KNOW all men by these present that 18 N Eomd@fy 2 ZD&M MB
.ﬁ

;5 Northern Railway,Moradabad do hereby appoint and authorlse

' 7‘1:/ S/8h: wﬁ-QS.\*-. -gmod.ﬁ\')d&lum appear, plead,

‘<:f§a ‘and act for me Jolntly ot severally in the above noted case
/1/ .

and % tilz such steps and proceedings as may be necessary
fow biae prosacution and derence of tHe said matter,as the
ciisl ray os: and for the purpose to make sign,verify and

present alL necessary plalnt petitions,written statements and

other documents to compromise the suit admit the claims and
to lodge and deposit money in court and to receive payment from
' the court of money deposited and to file and withdraw comments
from court and Generally to set in the promises and in all
k’ proceedings arising thereout whether by way of excution appeal

or otherwise or in any mahner connected therwith as eeffectually
to all 1ntents and purposes as I could act if personally present
1 hereby agree to notify and confirm whatever shal be lawfully
one by virtue of these presents,




g

Lot Adwaiinbihice T buead .ol
VAKALATNAMA

4 - o e

&a/éa R Lzl

Ty

VERSUS

OA. s +3F | of 199@)<;.\_mew.;\;\; e

17/7950 (L )

I/We the undersigned do hereby nominate and appoint Shri RAM RAJ and

Shri VINOD SINGH 1\ st M S Jje%&& '
rl \ o o.ﬁ

(Ve 1 D ) Advocates, to

be counselt in the above matter, and for me /us and on’my/ our behalf to appear, plead act and answer
in the  above Court or any Appellate Court or any Court to which the business is transferred in the above
matter, and to sign and file petitions, statements, accounts, exhibits, compfomises or other documents
whatsoever, in connection with the said matter arising therefrom, and also to apply for and receive .o
all documents or copies of documsents, depositions, etc, etc and to apply for issue of summons and
f{' . other writs or subpoena and to apply for and get i_ssucd any arrest, attachment or other execution,
F arrant or order and to conduct any proceeding that may arise thereout; and to apply for and receive
| ¢ payment of anyor all sums or submit the above matter to arbitration.

&/ Provided, however, that if anypart of the Advocates fee remains unpaid before the
[‘ first hefa;;ing of the case or if any hearing of the case be fixed beyund the limits of the town; then
and in such an event my / our said advocate shall not be bound to appear before the court and if
my / our said advocate doth appear in the said case he shall be entitled to an outstation fee and
other c}(pcnscs of travelling, lodging, etc. Provided ALSO that if the case be dismissed by dcfault,
or if it be proceeded ex parte, the said advocatci (s) shall not be held responsible for the same,
And all whatever my [ our said advocate (s) shall lawfully do, I do here by agree to and shall in
fufure ratify and confirm. :

ACCEPTED :

<
R
b

Signature of Clent Wﬂ) : /le/ : M b

Advocate,

Advocate,

3, Advocate.




SPECIAL POWER OF ATTORNEY,

an SB Gny s M ap as e

Cen fwa/’ M‘rmmﬁégﬁ)gg Thibuval Cincust Benely Luckvew

In thew = = =

/ f.&-Oﬁ.No,-—-iY/Z‘igg.@_----..--.-.-.._-........

......-.----—---------—u--P]Q]ntlff
B R (yml‘g/;— | Pctlﬁorrlir

| ~ Versus _ o

cieeee - Hndem _%éé;nd.ﬁz_ .-

- i v bl e e e be o o e e N L R Defendant .
4 ' ~ Respondent
‘ Opposite Party

KNOW all men by these pleoent that IS'U E_@ZZQZQ)QD_‘LWMMWJ@?’CT[

Northern R 1lway, Moradabad do hereby appoint and authorise
S/Shri 6 ‘ﬁ/’ M&Z "‘Msﬁ)&f ~ = = tO appear, plead,
Yo 7"/#“‘"“%&"5 gew me yg’on./l’flf(fif[y?r severa 1 the above noted case’

and to take such steps and proceedlngs as may be necessary |
for the prosecution and defence of the said matter, as the
case may, be and for the purpose to ma}’e sign, verify and
) present all necessary plaint petitions, written statemen_ts_
B | and other documents to compgomise the suit admi* the claims
and to lodge and deposit money in court and to receive paymenrb |
N "from the court of money ‘deposited and to file and withdraw
: 'J/JT/ £ documents from court and Generally to set in the prem:.ses and

L\' " in all proceedings arising thereout whether by way of e,cecptlon
« appeal or otherwisevor in any manner connected'therewith o

(% as cF“ﬁectually to all intents and purposes as I could act lf . N
' persona ally present K hnreby agree to gatlfy and conf:.rrzl what- - . \\

ever shall be lawfully done by virtue of these preser’cs. .

in witness whcreof I hereinto sc-_t myhand,
day of ____ 19 e ‘

- oy s we e e am e SR W we e e e N

! 4"%%“’%%“%%1%%3«
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BEFORE THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL

LUCKNOW BENCH, LUCKNOW.

-

M.P. No. of 1993

UNION OF INDIA & OTHERS 1 ... APPLICANTS/
. _ : ; RESPONDENTS
. In: Re
ORIGINAL APPLICATION No.17 OF 1990
BABU RAM VAISHYA : - APPLICANT
' VERSUS

UNION OF INDIA & OTHERS i : ... RESPONDENTS

APPLICATION FOR TAKING
THE SUPPLEMENTARY COUNTER REPLY
ON RECORD OF THE HON'BLE TRIBUNAL

The Applicant / Respondent most fespectfully

beg to submit as under:-

That the some new averments have been made in
the Rejoinder filed on behalf of the Applicant and

as such, it is necessary in the interest of

justice that the §Reepondent should file a

Supplementary Countef Reply thereto before this

Hon'ble Tribunal.

Therefore, it is‘most humbly prayed that for
the reason stated aﬂove and in the accompanying
Supplementary CounteriReply, this Hon'ble Tribunal
may be graciously pleaged to permit the Respondents
to file a Supplemen%afy Counter Reply to the
Rejoinder filed on behalf of the Applicant, and
take the Supplementary Counter Reply on record of

the Hon'ble Tribunal in the interest of justice.

Bk W kL

: LUCKNOW (ASIT KUMAR CHATURVEDI)

APR 1993 Advocate
- COUNSEL FQR THE APPLICANTS/RESPONDENTS



b1 . IN THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL,
2 ’ LUCKNOW BENCH, LUCKNOW.

ORIGINAL APPLICATION No. 17 OF 1990

BABU RAM VAISHYA : cos APPLICANT
v -VERSUS
UNION OF INDIA & OTHERS ... RESPONDENTS
4
SUPPLEMENTARY COUNTER REPLY
3 ON BEHALF OF THE RESPONDENTS ‘
f TO THE REJOINDER AFFIDAVIT OF THE APPLICANT
% I, P, S. NERWAL aged about 41 years
T V ( IORDTQ’S.) '
S/o Sh, R.S.NERWAL R/0 L-39(B) Railway
4’ V Officers Coany,N.R/Moradabad state as under:-
1. That the Deponent 1is presently working as

5r.Divl,Comml.Manager, in the Office of the
Divisional Railway Manager, Northern Railway,
Moradabad Division, Moradabad, the Respondent
No. 3, and as such is fully competent to file
Supplementary Counter. Reply and is conversant
with the facts and circumstances of the Case.
The Deponent has read and understood the
contents of the Rejoinder Affidavit wunder

eply and states hereinafter.
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That the contents of Paragraphs 1 & Z of the

Rejoinder Affidavit need no comments.

That the contents of Paragraph 3 of the
Rejoinder Affidavit are denied and the
contents of ﬁaragraph 1 of the C&unter Reply
are reiterated as correct. It is stated that
the Applicant delivered four railway wagons on
forged receipts to a fictitious firm named as
Bharat Trading Corporation without verifying

the original labels or seeking permission from

- the Competent Authority at the Divisional

Office, Moradabad. The Competent Authority
order to recover the cost, Rs.21,400/=
(Rs.5350/= + Rs.16,050/=) from the Settlement
dues of the Applicant. The actual owners of
the wagon preférred a Claim for the cost of

the goods. An inquiry /investigation was

- conducted by ¥qmd Quk Sﬂﬁwvl&ua Inspector

Moradabad andﬂthe Report dated 06th November
1979 was submitted: A copy of the Inquiry
Report dated Oéth November 1979 and the
Recovery Orders aated 05th February 1980 and

23rd August 1984 of Rs.21,400/= is being
annexed as ANNEXUREs Nos. C-1, C-2 § C-3

respectively to this Supplementary Counter

Reply.

That the contents of Paragraphs 4 § 5 of the

Rejedinder Affidavit are denied and - the
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contents of Paragraphs 2, 3 & 4 of the Reply

are reiterated as correct. It is stated that
the Applicant is responsible for the loss to
the Railway Administration to the tune of
Rs.21,400/= and as such the recovery of the

said amount has to be made from the Applicant.

That the contents of Fapagraphs 6, 7, 8 § 9 of
the Rejoinder Affidavit are denied and the
contents of Paragraphs 5, 6, 7 & 8 of the
Reply are reiterated as correct. It is stated
that the payment of Gratuity of Rs.13,411.20
to the Applicant has not been made as the

amount to be recovered from the Applicant was

Rs.21,400/=. The Railway Administration has

not been able to recover till date,

Rs.7,488.80 from the Applicant.

That the contents of Paragraphs 10, 11 § 12 of
the Rejoinder Affidavit are denied and the
contents of Paragraphs 9, 10 & 11 of the Reply
are reiterated as correct. The Applicant is
not entitled for the payment of Gratuity as
the recovery of Rs.21,400/= has to be made

from the Applicant.

That the contents of Paragraphs 13, 14, 15 §
16 of the Rejoinder Affidavit are denied and
the contents of Paragraphs 12, .13, 14, 15, 16,

Reply are reiterated as

A cTamnmad
~ffiio] Manass

a .
e ey
».V.mnﬂauauad



correct. The amount of Rs.3,320/= has no

relevancy with this Original Application. The
E Original Application is devoid of merits and
deserves to be dismissed with costs to the

Respondents.

/‘g\

Pléce : Myvdabad ‘
‘Dated : 20 APR 1993 | - ??)EPONENT)’“
| _ , Senior ! Piv] C ﬁxzve<;“lhﬁﬁnqrr

N L, .y
Nowov et

V ER I F I CATTI 0 N

I, the Deponeht above naméd, verify that
the contents of Paragraphs 1 to 7 above are
true and correct to my knowledge derived from
information and reCords. The 1legal parts of
‘( ﬁ the paras are based on legal advice received
| which is believed by me to be true and

correct.

Verified this, the oz day of April, 1993
at Mwmadaked .

T q!‘:’.‘&qﬁ }( Q(*J m

UERONENT).
.ssxdcTZqu@,C?ﬂrjg;ulczﬂl Rungey
L N Ry, Mior adabad.

s
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ROV of 1179, o Dateas 7 /f/‘

 Froms 03M/MER T m, o
o - ’me Sr.msfl\bmdabad-

. g~ #ndal b Ghaziabsd Inv.36 RR m&z«;m |
| o | | o dated 264=77 Non-Recaipt of wagpn %.
Y . T rm 2%90 cwal clatm fhr &k 5350/

A

Your m. ioa-maspm-ﬁc |

In eompume csf orders mvestzgatians have bm
. earried out ab Saﬁpar in connection with delwery of

vagon m. AR 24400 iy, coal and that the wegn ¢ question
was rectived af .‘m bty M4OBR.0f 6-6«77 nﬁéerzsnarammr[ﬁ»‘l??
to R as per wvagon register entry. This was placed in
position for unloading on 6-6«77 st 18/30 hrs and released
on 7=6=77 at 9/=. The wagpn MH.NR 24490/C was delivered
against RR Rb.C 675869 Inv. @mw one of 2D«5-77 Bx,Sitarampur
& Sai‘ﬂ.;xzr on Gu=be?? and the cantents removed on 9=6=77. :

e &eliwery was granted bty ghrd BeRevaish W/svm :
vho #as alresdy been retired from service on 3/-7- s
Shri chexomal vip signed in Urdu in the delivery o ,wagn
gﬁnsfa‘ register. Address written in the Dely.lnok by
PEM Makan To.111/87 Ashok Nagar Xanpur Telephons Mo .W4676
- where as on RR it i3 also written on the back®™ Mohalla
Galaktargom) Uno and 1n bracket{Mahesh chandra Sheromal
. Baung Maly Unmep) 15 different In delivery bok and RR The
| { ~ BR on the back bears Makan m.ﬂ‘!/&? Asipk Nager Kanpnr |
. tﬂl&pmn& ch. L4676 ﬂ.sec = o .z

. o | ™s HR .0 675869 tborough.y examined and found
_ the distance, Rate and freight slown in RR are thtally wrong.
, ‘rhe actual distame rate and fmight tm,;(as mllowsz-»

806Km. 52-60 perquintal for class 3‘7-5 vida G? Ho.35 S
o ~part.] wlume.21if the changed er:fomed -1223+80
fmm 1=9=76. - . ,

10% on the freight vide spl. mte eirculam 122 30
a1 of 1976

75% . per tmna claSs ehanga on the actual o 13%— 1D

weight, e . _S%E'&

| _B/o 1365/

,' .intaf- .'




o :signad 1n the delivery taao&;. i

S mvdng ammatm af the R 1t 15 also bser
thaﬁ t’he RR in question neither stich in any ook ?Ear m.
from any-Took a5 oll the ends st this RR are original.

- The prﬁzﬁ; of the RR is alx different ag wmpareﬁ wit& o
" OPRS gﬁ M ,ja:'varsa and Unw &/shedsy o

. ‘ mmg abeek a‘t SFPR I alm found. tha@e wagous
. mare were Yocelved at SFFR an& delivery there on RR bs
G 675870, 0675871,0675872 of 20577 &.ﬁ%&rw}pﬁr m

- %afﬁ.m:r de%mlﬁ ard @Wen bekamu o

o  %agon no.NR 2&7@/& Chee eaal arrive@ SF?R

‘ ‘by MeDnion 19e6+77 at 15/« placed in position at 15/-
on 19/6 reicssed- at 19/« on 19=6=77 and &elivewa undes
inwice 1042 MR CO75870 of 20n577 by §ied DefeValsh -

SM/SFPR mov Petired b gﬁ‘\;ﬁzc ' " &g

'9 H >.\ .

L  Yagon m.ssaﬁ/: "_@ Gtg. coal arﬁve@ smz
'-hy MY e on 19677 at 15/&  placed in mwsition st

45/ on T and relessed gt 19/= on N dolds

. mlaasm at 19/= on 29=6«77

on 15/6 by hri BeRevVaigh SM/GFPR(Retired) to Sherpmal
a8 signed in WPdu in ﬂejy.%mk m& msm%n regis'bei’. :
BRO 6?5&?‘% of 207577 «

3= %éagm m.ﬁR @1@2& m: et Lo al mﬁweﬁ &ﬁ‘ﬁi
by &ziz%m on 29/6 at 9/= placed on 29/5 at 11/k and
and delivered under Imr.b -
" RE ’58% 6§ =577 B Sitarompur to Safipwr by

B shri Be¥eich 94/5FER (refred) sird Eam Bas a8
_ sigmﬁ m mivery %eﬁs. R

o s the Ms ™. ﬁ%@ﬁ?, 675'87@ 6?5871 ef 29-5-77
"B, Sibspompur 4o SFPR againgt the contents eozl of wsgon

o JHR a’m@/a maa?/s,ﬁ 3 ﬁ‘i g ang ¥R maais/ear deliverpd

at SFPR by gnri BoRevassh fo SF PR(retired) apprenmtly forged..
‘#11 the REs(four in ‘rumbe) placed in the file slong with

~ the Twree wpiesof RRs auy of attested %y SWSFPR for

‘pe!’mxt& ﬂ%ﬁﬁ&. e B

o ' Si/&RPR vas omma ‘Eo sec. -kcs/am at 8PN along
’with %he BRs unloading took,wsgon register,wagmn transier

rggister od delivery book ia connection with the alove |

four RIE on 18/%/79., The four ERs wvere etamined by him -

{(AC/Byand he 1s nlso of the openion that these Ris

sPe forged ond ordered to take ever from S/SFPR and

" prest remnids dn th §1r cmm@ctmn o be kept st station

7 4n the custody o PR, Therefore the four RRs 10«C .

. 6?58@9,@@?53%,3@758?1,%?5872 of 20+5=77 M.Sitarmmpur
7 have been $aken nvey from him elong. with true -

. 1@8 of Ris duly sttested. - gPe pleced in the

' iga end post records have Lo madge ovor the SM/SFPR o
for sufe custpdy vide memo dsted 18-5-79 placed in the -

' file a’mz.y mmwliﬂge@ b:f @4/31?@3 She HePuKesere

s .v ou?S/" :




A

- d1d rot help me =nd asked me to 'DS0 on sny ot

bﬁ% granted deliveries on these forged four RRs,has since been ' (

27

ACE/BR ordered to coffpare these HRs with -
eriginnl RRs at other stations and also # contact
DS 120 regarding endorsament on the back Rls
duly signed snd stemped by {may yis Ftupsrd aze

: I have checked up and tallied the same and
find that the enclosed RRs have boen printed in Bldu
letters and olso the station starp f£ixed on RRs does
not tally the genlon RRs bear station stamps showing
Sitarsmpur and 23404 Sitorsmpuy Jn., where as these
RRs stow 2302 Site- | s'."m."y‘mg.:’é31‘+‘5'2 ~PAmp e

The distance rate and freight stown in these
RBRs are guite wiong =nd incorrect. The netnal distance
rate are given atove the original seal lebels of these
vagons ore rot avallable at SFPR as per mern of SW/SFPR

m- 3 wme-

placed in the file,

From the records at SFPR Y observed that
coal waigon arrived at SFPR eartier to the.e wagons since
long. The ND& of these railway receipts is not available,
the R/CFPR took these in debit through RRs. The SW/SFPR
pight have ot verifiled, and compared the same with the

enuine KR as m prior delivery dd coal wagons effeeted

at SF?R*

The arrival and dslivery porticulars of these
fours RE =re aiready given slove, 48 per orders of
ACS/BE I went o Unngo on 5=11=79 o contact DSY/Unnmos
The DSO wns out of that date; I met ARG/Umnsmo, but fhe

ﬁer date,
He confimed that S8hri G.B.Pandey vas DSO/Um= 4in 1977,
but the signatures on these RMs could not be verified
by hime Mfter that I went to.G/shed Unnz nd exomied
the M3 delivery at Unnmd having the signatures snd stemps
of DSO/O0WiKhich totally deffers the signatures and stamp
on these RAs On enguiry I also observed that there is
o fire ldke "Bharat Trading corporation¥oeing the

. gonsignee of these RRs o5 pa® RRs does mot o¥hist at

Safipur. :

. %hus in my openfon it is cleor cose of deli-
verics on forged RRs snd fit case to be investigated
by folice. The four Ris rp.e75869,675870, 675571, 675878
of 20«35«77 Rxs Sitarampur to Safipur on which the four
vagons ronl delivered, are enclosed herewith four perusal
and necessayy sction please, ,

Pais is slso pointed out that Sh.B.R.Vailsh SM/SFPR

ired. As such this should be kept in view in setting his

retirement dues. . '
e The originnl file m.48-Fd-SFPR79C containing 23 /

twent e« including four RRs 675869,675870,675871,675872
c(:l mngwg;g Bx.Sitaranmpur to Safipur)pages 42 pages PP 1s
raturned herswith for necessary =ction D1ea8 6. | (

QSI/HBQ
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; BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL, LUCKNOW.

: “ ‘ s v ok e de e
. A
) L. ‘
L . . ) M. P. I\b. . %
Y A D \WP of 1995
| inre;

C.A., Mo, - 17 of 1990.

Place before the
Hon‘bigsfﬁnﬂ{ﬁc AP

for arder s ozn&"&? &
‘Q.ll..‘.

""Babu Ram Vaish,

‘ ceeeeese e+ oo Applicant,
Dy. Regié?im : . : Versus;,
e Union of India & Others....... e+++s RespONdents, }
(| ‘ ) /
] \ |
[ APFLICATION FOR RECALL OF ORDER DATED 12.5, 1995

PASSED BY HON'BLE MR, JUSTICE DR C. VERYA,

The applicant named above, most respectfully begs
to submit as under :~

For the facts and circumstances mentioned in the
accompanying affidavit, it‘\‘is most respectfully prayed
that this Hon'ble Tribunal t‘may graciously be pleased to

"; - recall the order dated 12, 5.‘»_. 1995 by means of which the
'abo've noted petition of the" applicant has been dismissed
for want of non-prosecution and restore t‘he case of its
original numbere and may be“heard, and decided on merit,

otherwise applicant shall irreparable loss and injuries,

LUCKNOW: : ~ ( Ram Raj )

| ‘ aAdvocate
| DATED: (L. »1995. | Counsel for the Applicant,
) JE g

18




‘ - BEFORE THE CENTRAL ADMINISTRATIVE TRIBUN2L, LUCKNOW.
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M, P, No. of 1995
inre;

0.2, No. 17 of 1990.
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Babu Ram Vaish, ceese ceene Applicant,
Versus;
Union of India & Others..... " eeeee Opp. Parties/

Respondents,

AFFIDAVIT IN SUPFORT OF APFLICATION FOR RECALL
OF THE ORDER DATED 12, 5. 1995,

I, Babu Ram Vaisgh, aged asbout 74 Years, Son of
Late gri Lallu Nath Lala Resident of E-1/658, Vinai Khang,
Gomtinagar, Luckncw, the deponent, & hereby , solemnly
affimm and state on oath as under :-

1. That the deponent‘is applicant in the above noted

original application, as such is well conversant with

the facts of the case.

Ze That the aforecaid case of the applicant was

listed for arguments on May 11, 1995, The said date was

)

declared holiday on the eve of Idul Zuha,

3. That the case of the deponent was listed for next

.20
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date i,e. on 12.5.1995.

4, That the counsel for the applicant did not
attend this Hon'ble Tribunal on 12,5, 1995 and therefore,
this Hon'ble Tribunal was pleased to dismiss the afore-

sald case, as the ounsel for the applicant was not

-present,

5. That the deponent was sericusly ill and could
ot contact his oounsel, Onlj on 7th July, 1895 , the
,v>;§depoﬁent contacted his counsel who had sent his clerk
ldﬁtho the office of this Hon'ble Tribunal and it was reveal
fiqm the office records that the aforesaid original
application of the applicant stands dismiss for want of

prosecution,

thi_ 6. That the deponent most humbly begs to state that
) without any fault of his ,J&e/éggfesaid case has been
5?1 dismissed, In case the kmpugned order of dismissal of
jétb the application, dated 12.5.1995 is not recalled, the
<§ applicant shall irreparable loss and injuries , as he is

already 74 years of age and is aling.

7. That in the view of above mentioned facte and
circumstances it would be expedient in the interest of
" justife that the Hon'ble Tribunal may please to recall the

order dated 12.5. 1995 passed by Hon'ble Mr, Justice

"vh * - K] 1] s +
.@ffc' Verma in the aforesaid original application and
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restore the same in its original number and may be heard

and decided on merits,

“ LU CKEOW: — /27 ok W

DATED: |7 . 1995, DE FONENT,

VERIFICATION:

I, the deponent named abo’vﬁ,/c‘b hereby verify that
the contents of paras I{Z) ;L of this afficavit are
N/ true to my own knowledge, those of paras —_— [/'s?é """
A

itrue as per infommation derives from the perusal of records

while paras _ are based on legal advise, MNo part

of it is false and nothing material has been concealed, %o

help me God,

1- DATED: Ay , 1995, . ,

DE FO NENT,

. I, identify the deponent , who has

< ~ gigned before me,

ADVOCATE,

Oath Commissionex
Civil Coun Loskoovs
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\mstr am'e 5
In the Hon 'ble Central Admini s%&%@g@eaga‘ibmal, 'H D‘
\\I\B‘ _."‘,,Mwm -
. . mcknOWo g::e (ff?;ece\gﬁ_ By ?.\)5\
- 59 ! T
M. A, Ho, \8 'of 1995. | Dy, BeB

0.A.Fo. 17 of 1990.

#
t

‘ Babu Ram Vaish .'".“,”.““_;-,..,A‘pplicant

Versus '
%gposi te Parties

Union of India and Oﬁaers,...--“ = Indts

Application for filing and taking on record smpple-

men tary rejo 1nder‘,'

In the above noted cade,it is. reSpectEully
submitted as under' ] ‘
| T_hat certain new fa;-cts ‘have been brought
out in thé supplementary counter repl;_r filed by |
‘the 'oosit'e parties and 'as'such it i‘s n'ecessa;cy in
the interest of justice that the a.pplicant should
file a supplementary re;]oinder reply thereto

| It is therefore most i'especﬁully prayed
that for the reason stated above and in the accome
panying supplementary rejoinder reply, the Hon'ble
Court may be pleased to permit the applicant to .

file a supplementary rej‘oindefr reply to the supple--

men tary counter filed by the opposite parties and '
the sapplementary Rejoinder reply be taken on reé&rd

| Rl V
Dated'14-9-95 Comsel for applicant

=
at Ivucknow.
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M.A, Ko.1 \9% of 1995..

) ' ¢
i \
¢
Central Administrative Ttibannl
Lucknow Bench
In the Hon'ble Central Adminbgdvative . ‘hibuna;t o
Bote of Recelpt by Post . v riesn o0
Incknow. _

By, Rogistrar (1)

‘0.4 N0, 17 of 1990.

Babu Rem Vaish B ~ Applicant
' : - Vg'rsus.v

Unibn of India and Others | Opposite Parfiee

" gp_lication for cendonation of delag. .

In the above noted case, 11; is respectfnlly

submittpd as under: ,

1) That there haa been some delay in filing

- the supplementary rejoinder reply to the supplemen-

tary counter reply of the opposite parties The

~ delay being unintennonal and having been caused

for no fault of the appllcant the same merits

condonation,

It is therefore most reSpeétfully pré.yed |

- that the Hon'ble Court may be pleased to condone

the delay in filing the supplementary rejoinder

reply and take ﬁze game on record in the interest

B4 Va/tg/ﬁ

APPLIGAI@’E

of juatice .

Dated 1 2-9-—95'
'l-\

at Ducknow. _
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Centiai 5 dministrative Ttibuasl
Lucknow Bench

In the Hon'ble Central AduiniBtrative g'l‘m.bnnal,

Pate of Receipt by Post ....ovviiim o
Iancknow, o :
‘ , | - ' @y.' Registrar ( )
0.A.Y¥0.17 of 1990, '
Babu Ram Vaish S Applicant
| | Versus .
Union of India and Other_e Opposite ‘Parties

Sup' plementary ’rejo'indei' to the sugp_leinentary coun tex
1,the applicent named above, having read

the supplementary counter (herein af ter referred to

as counter)and vnderstood it's contents,respectfully

submitsas under in replir thefeto:

1) That contents of paras 1 and 2 of the

. coun ter need no reply.

2) That contents of parak 3 of the counter

. are denied while those of para 3 of the rejoinder
TOpAR
are reiterated as correct.Norenquiry was -ever .

initiated against the applicant nor was the appli-

.oant ever ehagesheeted or associated with any

| alleged enquiry,as alleged by the oﬁposite par ties,

The alleged order of for#’eiture of the applicant's
w \j84 T A : .

gratui ty was passedswithout any opportumity of
hearing to the applient or without any oppor‘hmiw
of showing canse and thus,any such order is vitma’aed
in the y= eyes of law,and is against the Railway

Board's letter dated 7..8-89 which provides that .
- the D,C,R.G,0f a retired employee camnot bé withheld
unlesa disoiplinary proceedings are commenced or :
Suspension given effect to before employee's retirement,



®

Centrai Administrative Tﬂbnﬁ&!
Lucksow Bench

‘ 1(a) - Date of Filing ... ... -..’.},.:M
T ' Dato of Reeipt By POst < rneriim oo
It is further submitted that Annexlgagagaﬂm,(“

has .been £iled af ter 3 years of £1ling of the
0.A.A perusal of the said ammexure reveals tat the
statement of his successor Was recorded on 18-10~79
and the District Supply Off icer(DSO)Uxinao,who?>
® endorsed the receipte of coal ,Wagons without which
~ delivery cannot be granted,was never caontacted
and examined by the Enguiry Officer.The opinion
regarding alleged forgery about which a report was
lodged with the police discloses that bo th the
opposite parties and the G.R,P.euthorities failed to
initiate any action fo‘r. the criminal prosecwtiori of .
the consignee, - |
It is further submitted that the whole
. .‘ enquiry report is based on the op: inion of the
Eaquiry Officer, the OSI Moradabad without any cogent
.reasons in support of his conclusis and thus, mgre
presuplption.of forgery is not sufficient to conclude
that the applicant was reeponsible for the alleged |
incident when the Railway Receipt was duly endorsed
. - | by the DSO ,Onnao for delivery.
It may be relevmt to state here that the
alleged inciddnt of forgery relates to 20-5-77,
_ 14677 and 29-6-77 while the alleged enquiry report d“’
6'“’7‘1 was submitted af ter the applicant's retirement and
moTe than 2 1/2 years after the a.lleged incident
without even informing theappl icant or without even .
associating him in the alleged enquiry and thus,
| no credence can be given to the enquiry carried

behind the back: of the applicant,
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of Filiog gt L
?)t:e (f Rme\?‘ by B¢

It is furthnr submitted thag ir.iere settled

' prmciple of law that an oppor tunlty “to show cause

must be given before passing an order affecting
pay and emoluments, '
It has been held by the Hen'ble Supreme
Couwrt th.at - ,
% Even an administrative order which involves.

-

civil consequances must be. made consis-

 tently with the rules of natural justice

. and in case it is not done,'th:e order is.
bad,® o
In another case,it was held by the Hon'ble

Supreme Court that

" A11 actions which involve penal or adverse -

-~

consequences must be in accordance with

' 't\he» pr-inciples_ Of natural jastice,"

It 18 furﬁzer submitted that even if an
alleged enqiiry was held a copy of the alleged
enquiry report having been -amexed vidd Annexure
C-1 to the cownter, the same is bad in the eyes of

 law as the applicant was never associated with the

/

same and the alleged enquiry was held behind the
back of the applicent and thus, the alleged enquiry
‘and the enquiry report being merely based on the |

- alleged fact finding enquiry without heldwg enquiry

under Rule 9 of the Railway Servant's(l) & A)Rnles,

- 1968 is bad as held by the Hen'ble Calcutta Tribunal

In another case,it has been held by the
K)n'ble Patna Bench that -



(Zeptral Administrative Ttibuaal

Lucknow Bench

Date of Filing ... ...
-3 _ Date of Receipt by Post ......

/

*4cess wp

Dy Ri&wtra
" D@B.G cannot be withheld wmless a £

u ehargesheet Was {'ssued in\a dépar tmental
proceeding or filed in Court in a criminal
twial," '

In this case, the ‘applicant retired on reaching the

. ege of superannuation on 31-7-79 end the alleged

fact finding enquiry report is dated 6-11-79 i e, |
more than 3 menths af ter the applicant's retirement
and based on this alleged encmiry repor t, the
applicant's gratuity has been withheld,nithou:t

‘associgting the appli'ea.nt in the enquiry or g'iv_ing
‘him an opportt{ni\ty of hearing to place the correct
facts and thus,the act of witholding of gratuity is

ab-initio void end 1llega1 and merits eutright

- quashing .

Py R,

It may be relevant to state here that it

w

has been observed by the Hon'ble Supreme Court in

a catena of decis:.ons that - T | .

" We are of ’the view tnat gratuity is no
" longer a bomnty but it is a matter of -
Tight of the employee and 1t can theres
fore no longer be regarded as a provision
in the discretion of the ~Presiaent a8
providéd in the Pension Regulations
Si.nce there 15 no legal provision empower-
ing the authorities to forfeit the grathity
payable to an emplojee the order passed
BN by the government forfeiting ‘the gra’cui’cy

payable to the appellant must be held to
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i L0 vdmipistrative Ttibroal
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‘ Date of Filing .. . e v
Dote of Receipt by Pust ereren 8

be bad and must be set aside." By, Degistrer (1)

As regards the claim of the applicant being time
barred,as alleged by the opposite parties,it’is
submi tted thai: it has been held in a catenaof
decisions that claim for pensionary benefits is a
recurring cause of action and hence, the plea of
1limitation cannot be accepted in a case where
pensionemy benefits are sought to be denied,

Thus in view of 'submissions made above, the
withholding of the applicant's gratuity is illegal
and void nd the oi'ders of the opposite perties
for withholding the gra.tuitj are illegal,ab-ini"tio

ioid,perverse and merit outright rejection,

3). That contents of para 4 of the comter are
denied whilo ‘those of paras 2,3 and 4 of ‘the
rejoinder are reiterated as correct.The act of the
opposite parties in holding feaponsi‘ble_ the applicant |
for the alleged loss without even giving the | |
a.p'plicant even opportunity of hearing,a show cause
notico'chargesheet or an e:iquiry éssociating the
applicant is illegal, pex‘verée and merits outright
rejection, " . |
It'is fur ther submitbed that Section 76 B

of the Indian Railways Act, 1890 provides -

* "Responsibility for wrong delivery -
Where a railway administration to which animals or

goods are delivered to be » carried by rajlway



v odmioistrative Teivneal
-5 e a07r 2each
It of Filing vt -
Dot of Receipt by Puqr -
delivers them in good faith to a person who produces

" the or1gina1 railway recelpt the railwaya-admnrst-
ration shall not be responsible on the ground that
such person is not legally entitled ‘thereto or that
the endersement_ on the railway r'eceipt is forged
or otherwise defective," | 7 |
and thus, the applicant eeannot be held responsible
foranj alleged freﬂul_ent dealing' as the ‘poovisions
contained-tab'ove fnlly_exoneratee the railway

admnis tration in such cases,

&) That contents of para 5 of the counter are
denied whole those of paras 6,7,8 and 9 of the
rejoigder are reiterated as correct.No amownt is

' payable by the ap_plicent' much less recoverable from
the applicant,as alleged by the oﬁposite? par ties,
for reasons_set forth in paras above.

5) That contents of para6 of the counter are
denied while those of paras 10,11 and 12 of the
rejoinder are reiterated as correct As mentloned

in the- preceedmg paras above, the alleged orders of
withholdlng of grainity are patently illegal, mala.fidé

and perverse and thus,merit outrlght rejection,

6) ‘That contents of para 7 of the counter ‘are

| denied while those of paras 13 to 18 of the rejoinder

are reiterated as correct. 6& (/ébté/{(

Dated 12-9-95 APPLICANT
at Tucimow.
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r S S " : . | '. Lucksow Bench
L : \ . . - 6 - Date of Filing - e g e
S : L - @nbafRecelpt by Post T
V‘mIF‘IGATION ' |
. By. Regxstrar (1)

I, the apphcant named abeve do hereby

v veri.fy that the contents ef paras 1 to 6 of th:.s _
| smplementary rejoinder reply are true to my | \
‘ " : o knowledge based en records while the 1ega1 parts |
| | l thereof are believed to be true.

Y

Signed and verifled this 12th day of

September 1995 at Iucknow. 14/ U %/

APPLICANT




In the Hon'ble Central Administrative Tribunal,

Tmcknow,
0.ANo. 1T~ of 1990.
Babu Ram Vaish - Kpplicent
Versus
‘Union of India end Others  Opposite Parties

Depoﬂit'of cost,

. at Tucknow.

- In the above noted case,it is reapectfully

submitted that as per orders of the Hon'ble Court
2$-4-43,

»dated 8-8-95,costs of m.ZOO/L have been deposited

in the Registry of the Tribunal on 6-9-95 vide |
Book No.34 and receipt No.3313,The receipt is
annexed for the perusal of the Hon'ble Court

' A e

Dated:21-9~95 Counsel for applicant
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[1989] 11 Administrative Tribunals Cascs 765
Central Administrative Tribunal, Caleutta

(BeroRE A.P. BHATTACHARYA, JUDICIAL Memner AND P K. MavLrick,
: ADMINISTRATIVE MEMBER)

BIMALENDU BANERJEE Appiicant;

Versus
UNION OF INDIA AND OTHERS - .. Respondents.

O.A. No. 17 of 1988, decide | on Junc 9, 1989

¢/ Gratunity — Death-cum-Retiremwent Gratuity oy raiiway servani
— Competence to order forfeiture of, held, possessed by the
President alone — Hence, order of forfeiture passed by some 'other
authority, held, incompstent — Railway Establishment Code, V ol. 2,
Rule 2308 - - Railway Board’s letters Nos. E (D & A) 85 RG 6 — 49,

dated 24-2-1986 and E (D & A) 88 RG 6-39, dated 20-3-1388 —.

(Para 8)

v Relief ~ Gratuity — Gratuity ille_s,"ally witkheld — Payment with
interest @ 12 per cent psr annum directed — Tuterest (Para 10)
~ Connected references : S. Malik : Surreme Courr (L & S) Diogst, Vol. 4, § [23220-5]

Manuzl of Railway Pensioa Rules, 1950 — Rule 313 (Dated w.ef,
23-10-1983) -~ O: der passed unde=, on a s bsequent dat:, held, illegal
: : A (Para 8)

Misconduct -~ Punishment

“"  Departmental enquiry -~ Natural jus‘ice - Ilearing -— Denial of

opportunity to cross-examine witres;es during cnquiry, held,

violative of principles of natural justice .nd vitiative of the SHndings
— Railway Servants (Discipline & Appeal) Rales, 196£, Rule 9

(Para 7)

Connected refarences : S. Malik : Supreme Court (L & S) Dioest, Vol 1 §§' [20737) to

[20739]; B.R. Ghaiyz: Lav anp Prouxpurt or Departaexran
. Enguiris (Third edn.), Chap. 13, Note 23{f) p. 853

Application allowed H-M/'5335

Advocates whe appeared in this case: ‘ -

P.B. Mishra, and K.K. Ghosh, Counsel, for the Applicant;
Asit Bararjes, Counsel, for the Respondents.

The Judgment of the Bench \;vas delivered by

A.P. BaatracHArya, Juotcrar Mumeer.—This applicztion under
Section 19 of the Administrative Trivunals Act, 1985, has becn filed by
Shri Bimalendu Banerjee against the Uniou of India, represented by the
Gener: | Manager, Bastern Railway and four others.

_ 2. The applicant retired from scrvice as Clief Bocking Clerk,
Krishnanagar City Junction under the Eastern Railway, with cifect fréin the
forennon of 29:2-1976.  After Lis retirement he was granted hiz pensioh and
his contribution to provident fund, but his death-cum-retirement gfatuity
had not been paid By a letter, dated 22-2-1978, issw. ¢t by respmldcntf?‘}, the
applicant was directed to show cause as to why his D.C.R.G. sheuld. not be
forfeited as he was responsible for the theft of Rs 12,760.55p. frosi the] cash

- )
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safe of , Liltah Booking Office in the night between 3/4-1-1972. The

applicant replied to the show-causz notice denying the allegation made
against him. Ultimately he had ‘0 move the Hon’ule High Court at
Calcutta. By its order, dated 29-11-1982, the High Court disposed of the
matter by giving a direction to the respondents to the effect that if they liked
to initiate proceeding against the applicant, they might do so uader Rule 313
of the Manual of Railway Pension Rules, 1950 and dccide the matter in
accordance with law after giving opportunities to the applicant of being
hcard. The railway anthority had not initiated «ny further prucecding
against the applicant. Nor did they release his' D.C.R.G. money. The

"

applicant sent a representation on 7-2-1986 to the General Manager, Lastern
Railway. As no reply to it was given, the applicant filed an application
before this Tribunal which was numbered as O.A. 407 of 1986. ‘That
application was disposzd of by this Tribunal on 8-1-1987. Pursuant to the
divection given by this Tribunal, the applicant submitied a. further
representation to the railway authority, but no reply to it was given. The
applicant states that as per the order passed Ly this Tribunal the respondeats
had simply supplied him with a copy of the Yact Finding Enqtiry Report.
‘The applicant pointed out in his representacion that on the basis of the Fact
Finding Encuiry Report the charge ievelled against hin could not be taken
as established. By -a letter issued oa 17-7-1981, the respondent 4 expressed-.
his mind to the eff.ct that the loss incurred by the railway authority would be
recovered from the D.CLR.G. of the applicant.”- On 8 6-1987 the applicant
preferred an apneal which also vielded no result.  So, in filing the appliza-
tion the applicani has prayed for issuing a direction on the respondents
5o that his D.C.R.G. ameunting to Rs 9867 may be paid to him at an carly
date with inierest accrucd thereon,

3. During the pend:ncy of this case the applicant filed a supplerncntary
annexing theretd an order dated 23-6-1987 passed by the Sr. Divisicnal
Comruercial Superintendent, Eastern Railway, Liluah (sic) in whick: it was
mentioned that his D.C.R.G. amounting to R¢ 8700 had already been
confiscated, anc by this letter he had Feea disected to deposit the balance
amount of Rs 4180.55p. to isect the outstanding dues of the railway. Ia
bis supplementary applic :tion, the applicant has prayed for setting aside
the said order.

4. 'The application has beea contested by the respondents. The reply
filed by *he re:pondents deals only with the supplementary application filed by
the applicant. It is stated by the respondents that in compliance with the
order passed by the Hon’ble High Jourt at Calcutta they had handed over the
copy of the findings of the Fact Finding Enquiry Commitiee to the learned
advocate for the applicant. It is also stated by the respondents that in
compliance with the srder passed by this Tribunal they once again made over
a copy of the said report to the applicant’s advocate. The applicant made a
representation which was duly veplied to. It is the version of - the
respondents  that the matter has bern examined once again under the pro-
vision of Rule 313 of the Manual of Railway Pension Rules, 1950, and i: has
been decided by the Sr. Divisional Commercial Superintendent, “Liluah {sic)
that the D.C.R.G. amounting to Rs 8700 payable to thc appiicant would be
forfeited. The :ppeal preferred by the applicant was duly congidered and
replied to by the successor in office and the decision taken earlier..was
confined. According to the respondents, the applicant has no case
warranting an intervention by this Tribanal. Ce e

24

3. We nore thit in order to get hi: D.C.R.G. released from the
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present applicant had to approach the court thyi h

ondents, ; r court thrice. The

. applicant’retired from service on superannuation with effect from the forcnooc
of 29-2-1976.  After his retirement all his ted

: , e ! retiring bencfits had be
to him excepting his D.C,R.G. money. At first gthat was witEIgg{Id %)r:: r:w d

ground that an enquir ing uprai ; s

Sr. Divisional Co?nrnz'izE':ls %e:]gclrgitiﬁzin:t‘ l%tansz erﬁyﬁ:{) o lf‘lfed by !hc

ﬁfigﬁf{destc‘l'ﬁ %n %12.21-411 978, the applicant’was directed ‘tc‘)N :g,c;w lcl"::?c ('i 2620

y s D.U.R .G, should not be forfeited as he wis res ible for -

of Rs 12,780.55 p. from the cash safe of Liluah Baske Offvnin ootk
between 3/4-1-1972.  The applicant denicd the allcgahm} made against r!up §
_He fled a wrir application in the Hon’ble High Court at Caleutta whict ?\m ;
mgmbg:r.cd as (3.R.,3_l25(w) of 1978. By an order passed on 29-\11-!98.2. “.1:\
said ;:nn{ rule was disposed of with a direction on the respondents that it the -
so liked they might initiate proceeding against the applicant under Ruiz 313
of the Manual of Railway Pension Rules, 1950. The s.id decision was
communicated by the applicant to the concerned duthority. Now, we refer
to a letter dated 17-7-1984 issued by respondent 4. In this letter it was
-n.entioned that pursuant to the Hon’ble High Court’s order dated 29-1 1-1982
‘the case of the applicant had been cxamined under the provision of Rule 313
of the Railway Pension Rules, 1950 and it was decided not to reicase any
sum to the applicart towards his D.C.R.G. claim. DBy that letcer the entire
D.C.R.G. amounting to Rs 8700 due to the applicant was confiscated. The
applicant was given an opportunity by that letter :0 make a representation
against the dccision so taken. The applicant sent_a repre:ntation to the
General Maznager, Eastern Railway on 7-2-1986 < » d gettis.g no reply to it,
filed an application before this Tribunal which was numbered as O.A. 407
of 1987. On 8-1-1987 this Tribunal disposed of the said original application
directing the applicunt to make a further rcpresentation to the concerned
authority within tnrece weeks from the aforcsaid date and further directing
the concerned railway authority to dispose of his -epresentation in course of
three months, Some other directious, viz. furnishing a copy of the letter
dated 17-7-1984 and a copy of the report of the Fact Finding Enquiry
Committee to the applicant were also given by this Tribunal. It is the
respondents’ version that they .had cowplied with the said directions. But

respondents, the

.
b

the fact remains that the said amount which is due to the applicant towards

his D.C.R.G. has not yet bc=n released in his favour. Being aggrieved by
that the applicaut has filed the instant applicaiion. .

* .. The whole action of the respondents of withholding and forfeiting
t*2 D.C.R.G. of the applicant rests on thz decision taken by the Fact
Finding Enquiry Committee. On 4-1-1972 when the cash safe at Liluah
Booking Office, was opcned by the Head Bocking Clerk it was found that
cash amounting to Ry 12,780.55p. kept in the iron safe by hiri on 3-1.1972
was missing. As per order of the superior authority a Fact F'nding Enquiry

*Committee consisting of A.C.S.(I), Howrah, A.85.0.(2), Howrah and

A.D.A.O., Howrah, was constituted. The committee held an enquiry and
found that this applicant was responsible for the theft of such aash.
On the basis of that finding of the enquiry committee, the D.C.R.G.
amoun. due to the applicant'was first withheld and then forfeited. It is
contended by the respondents that even afier considuring the mates under
the provision of-Rule 313 of the Manual of Railway Pension Rules, 1950, as
dirccted by the Hon’ble-High Court, the decision so tzken could not be
changed.. O~ 2 consideration »f the materials on reco-d and thz law on the
point we are urabic to nphold the acting of the rex op Jenis
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) * 7. Asthe very vutseLw: wmust mention that an enquiry by a Fact

Finding Enquiry Committee cannot be a substitute for an enquiry

Rules, 1968, On a reading of the copy of the enquiry report-as dunéxedito
the application, we find that while holding the said enquiry, the Enquiry
Committee examinel the applicant as well as eight-other persons. After
recording their statements, the committee came to the conclusion _that this
, applicant was responsible for the theft of cash. It should be borne in inind
. that all the witnesses were examined separatcly by the said committee. The
ot applicant did not get any opportunity of cross-examining any of the witnesses

" from whom some incrirninating materials might have come before the’

committee. ~ There is ncthing on record to show that at the time of examina-

tions of the other witnesses the applicant was . present. ~ Such being the

position his liability to the theft of the amount cannot be fixed in his absence

and in a position where he was not made aware of the nature. of evidence

adduced against him. Natural justice demands that before finding a person

» guilty of any oftence he should be givea an opportunity of being heard. Se,

when the applicant had noi been given such ¢pportunity, the principle of

, natural justice had been offended and as such the finding of the Fact Find'ng

) Enquiry Committee could not be applied against him. Now on a scruliny

S of the enquiry report we.find that it was also held by the ¢nquiry comnittee

that the responsibility of onc Shri N.G. Roy, Sr. A.B.C., who was on duty

from 9 p.m. of 3-1-1972 to 6 «.m. of 4-1-1972 for theft of the said cash

] amouut could not be ruled out. In .he concluding portion of the enquiry

- B report a suspicion was cas: on Shri N.G. Roy also. It ‘was the observation

I of the enquiry committee that **Shri N.G. Roy might have also taken out the

. «cash with duplicate key made previously’”’. Such being the observaiivn of

* the Fact Finding Enquiry Comunittee, it is not understandable to us as to

hew for the loss of the said amount of Rs 12;780.55p. the entire amounr of
the D.C.R.G. of the applicant ~ould be forfeited.

.

N
P

, 8. It is the admitted posiion that the incident in question had taken
Y place on 4-1-1972 when the applicant was in service. Ti.e enquiry
committee held enquiries on 21:4-1972 snd 29-8-1972 when also the applicant

was in service. Long after his ratirement i.e. on 22-2-1978 by a letter issued

by respondent 4 he was directed to show cause as to why his D.C.R.G.

= amouunt should not be forfeited. The said show-causc noticc was given to
' him on the basis of the aforesaid report submitted by the Fact Finding
“‘F Enquiry Committes. In his show cause petition the applicant had denied
L b the allegation made against him. Thereafter camc the osder of the Hon’ble
_IHigh Court at Calcutta. The High ,Court while disposing of the writ

application filed by the applicant directed the respondents to initiate

P . procceding against the applicant, if they so liked, under Rule 315 of the
" ‘ ' Manual of Railway Pcosion Rules, 1950. Instead of initiating any
proceeding against the appiicant, respondent 4 passed the order on 17-7-1984
. forfeiting the entire' D.C.R G. amount of the applicant. In our opinion,
. that action "was highly arbitrary and illegal. It should have struck
. ,responddit 4 that Rule 313 of the said rules was deleted with effect frora
S + 23-10-1983 i.c. long before his passing the order on 17-7-1984. 3esides,
when the applicant hai retired from service on 29-2-1976 the Sr. Divis'onal
Comu_":cial Superintendent, Eastere Railway, diluah (sic), had no authority
e to pass thelsaid order forfeiting the entire D C.R.G. of the applicant. In this.
ﬁ.. ‘context the D.C.R.G. shall be treated as pension and as one of the retiring
benefits aliowable to a . railway servant. In our opinion in deciding the
¢ matter the provision of Rule 2308 of the Indian Railway Est~blishment

AR - $

contemplated under Rule 9 of the Railway Servants--(Discipiine & Apgeal) -
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With & view 10 implementing this direetion the State Government came
f)u,t with the impugned order dated August 12, 1988 marked Annexure ]
A a ¢ a
4. In Siva Reddy case' this Court found that promotees had matt‘{
exceeded the quota and even got regularised in respect of the posts in regar
excess of the limit. Taking into consideration the fact that regularisition thi 3
o hgd beqn done after the promotees had put in some years of service and the a
‘e ' disturbing reggla_r@'sation would considerably affect the officers con- b b passe
v % g ccrqed, regularisation was not interfered with. This Court’s intention lant 1
B obviously was not 10 take away the benefit of regularisation in respect of aside
50 the officers belonging 1o the promotee group in excess of their quota but ‘fori'e}
oo the court did not intend to allow such regularised officers in excess of the paid‘z
quota to also have the benefit of such scrvice for purposes of seniority. A € ¢ appes
rcudmg of the judgment in Siva Reddy case' clearly indicates that this
’ Court intended what the government has laid down by way of guideline.

We_see no’ justification to interfere with the government direction. A
b drall seniority list on the basis of such direction has already been drawn
. up and has been circulated. We are told that objections have been
ks received and would be dealt with in usual course by the appropriate
 authorities. This writ petition had been entertained in view of the allega-

| -fiop't))?t {he gcjvgramcnt a'ircct:‘on was 00 4 m[b‘concc u(m 0( w
o I I mg m m I V h&& il

game should be pectified at the i
govcrnment order 18 1 a(.;a)'rq w1‘1 he
must be disrissed and individual &

n L"Aﬁe t\lerc Was any such mistake tl}:c
{ at the
carliest. Now that we have found that t

: L rton
he court direction, this writ pettior

if aoainst the dratt
ances (f any, dgdmsl ¢ (Rt
vances, 1 { objections

dered on the busis O

seniority list would, we hopt-»‘tb‘* €on : f
filed by the competent authority. s
\ "5, There shalt be no order as Lo COSIS.
oy » s
| 19906 (Supp) Supreme Court Cuses 640 o) .
(BEFORE P.N. BHAGWAT], CJ. Am) V. KHALID, 3} Appeliant
SURATNAM
FRIBPRTE Versus Respondcms.
o rERS ..
UNION OF INDIA AND 0}) ;:Rm% i SLP No. 5907 O 1985 h
Civt Appect EScx:h,:l on September 30,1986 e n right to be
. — Employees ave &
ity — Forfeiture of — Emp oy £ order of
? Sewvice L0V -2 Gr‘:\t:égt has ::) discretion in the matter Hence
1d pratuity and goverma® '
g::‘f&%(lll‘e of gratuity sct aside R-M/10102/SLA
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Y Code, Vol. II should have been ‘taken into consideration, Under tnc:"‘%_
Railway Board’s letter No. -E(D & A) 85RG6-49 dated 24-2-1986 the

RIMALENDU BANTRIEE v. UNION OF INDIA (Cal) 769

President alone has the right of effecting a cut in Pension/D.CTRCG.if in a
departinental or judicial proceeding, the pensioncr is found guiity of grave
misconduct or negligence during the pericd of his service, In this case the
impugned -order of forfeiting th: D.C.R.G. of the applicant was not passed
b the President nor was his sanciion tuken before taking the said action,
Besides, neither in a departmental nor in a judicial proceeding, the applicant,
a pen-ioner, was found guilty of theft of the said cash. By its letter

No. E.\D & A) 88RG6-39, dated £0-3-1988, tre Railway Board made it ’

clesr once again that where a pensioner 1+ found guilty of grave miscondnct
or negligence during the period of his s.zvice as a result of a departmenial
or judicial proceeding, the powers to withhold or. withdraw his pensionary
benefits or any part of it vest with, the President only, At para 2 of the
aforesaid letter it was stated that if the deparimental proceedings were
instituted while - rai'way servant was in service, it shall be deemed to be
prorecdings under para 2308 RII and shall he continued und concluded by
the authority by which it was-~onunenced in the sarac manner as if the
_officor had continued in service. It was pointed out by the Railway Board

that this does not mean that the authority who instituted the departmental

preceeding and concluded it has the power to pass the final orders of

withnolditg ‘or withdrawing the pensionarv bensfi:=.  £uch a power in eases

*

fa'ling under item (u) of the proviso to parn 2308 JII vests only with the ¢

Piesident. It was observed by the Railway Board that in such cases, alter
conclusion of the departmental proceedings, where it iv proposed to eilect a
cut iz pensionary benefits, a reference should be mads ti. the Railway
Board’s cffice for olaining the sanction of the Presidunt to effect the

proposed cut in pension. We have alreadv mentinned that for the purpase A

of pensionary. benefits D.C.R.G. stands on the same fooiing with pension.
So, it'is quitc clear from the aforesaid directions issued by the 1ailway Board
that although some sort of enquiry was started agair.st the applicant, such
firfeiture of his D.C.R.G. armount could not be done by resporndent 4
without the sanction of the President. Besides, it had now!lere been held in
any -departmental or judicia! proceedings thit the appticant was liable for
~he theft of the aforesaid cash causing loss to the railway. Considering the
aforesaid we.hold-that the order passed by respondent 4 forfeiting the entire
D.C.R.G. of the applicant cannot be sustained as it is bad in law.

“®

=" 87 " Before parting with the case we like to make some comments on
Aanexure ‘A’ to the supplementary application, By the order passed by
:his Tribunal; the applicant made a representation. In reply to that
represeniation.  the present respondent 4 i.e. Sr. Divisional Commercial
Superintendent,’ Eastern Railway, Liluah(sic), passed an order rejectivg the
applicant’s prayer. Tt is curious to nete that without apply'ng his mind at
all the present Sr. Divisional Commercial Superintenden’, ERastern Railway,
Liluah(sic), upheld his decisioa taken by the predecessor in office. We cannot
but hold that thiz sort cf treatrent and disposal of a prayer made by a
retited railway servant in compliance with the dicection of the Tribunal is
sunbecoming of such a highly posted officer.
Y. 10. Inview of our findings made abov. the application succeeds.  We
allew this application with cests which is quantificed at Rs 1000. The
respondents are directed (o pay the Death-cum-Retiremen® Gratuity of the
applicant with interests at the rate of 12 per cent per annum accrued thereon
from-1-6-1976 till the date of actual payment -within J0 days from this date.

@ o g ——

»

v

g
4
1 -
]
e
#

i

2wy

PPN

oy

i
B .

> AN Ty,

AL

PR
Pl 4:"' -

+
2

2y

Dy atad

o

v
% 2




l\(/f..‘

LAY S -lct

ooy
A raly e

it dto
v, dry
iter
.« this
vo.oad
the
Vi ~5CS
e the”
il
N the
1.C¢
[ SR LCe
a are0n
1. So,
. e of
I A;.J;llg
U lﬂy
(aadee
[ \ll'cly
. . eush
.y
. Jaon
the
o.
oW to
).\Atl‘
NN ¢
. 111)"
wealit
L:u\lCd
LG
.cit to
muing
denicd
‘on’ble
¢ writ
uttiate
f the
"y
INE
"y
«le
il

-G8,

cal

Uy
VL]
u.illg
5 the
mcelt

1
% gt &
B 2 i %
% #
A ”~

e
- a—ﬁ'.-;,g’".

V' benefits or any part of it vest with the President only. At para 2 of the

w iy 1
R :,\:'- -
8

© 1989] RIMALENDU BANTRIEE . UNION OF INDIA (Cal) 769

3 Code, Vol. II should have been tuken into consideration. Under tuc o

Railway Board’s letter No. E(D & A) §5RG6-49 dated 24-2-1986 the
President alone has the right of effecting a cut in Pension/D.CTRG.AT in a
departmental or judicial procecding, the pensioner is found guiity of grave
misconduct or negligence during the pesicd of his service.  In this case the
impugned order of forfeiting ths D.C.R.G. of the applicant was not passed
b the Yresident nor was his sanciion taken before taking the said action.
Besides, neither in a departmental nor in a judicial procceding, the applicant,
a pen-ioner, was found guilty of theft of the said cash. By its lctter
No. E.\D & A) 88RG6-39, dated 20-3-1988, tne Railway Board made it ’
clear once again that where a pensioncr i+ found guilty of grave misconduct
or negligence during the period of his s.cvice as a result of a departmenial

or judicial procceding, the powers to withhold or withdraw his pensionary

-

aforesaid letter it was stated that if the deparimental proceedings were
instituted while rai'way servant was in service, it shall be deemed to be
prorecdings under para 2308 RII aud shall he continued and concluded by
the authority by which it was «~omunenced in the sarme manner as if (he
offic>r had continued in service. It was pointed out by the Railway Board
that this does not mean that the authority who instituted the departmental
preceeding and concluded it has the power to pass the final orders of
withnolditg “or withdrawing the pensionarv benefi:<.  £uch a power in cases
fa'ling unc'er item (u) of the proviso to para 2308 II vests only with the #
Piesident. It was observed by the Railway Board that in such cases, afler
conclusion of the departmental proceedings, where it i+ proposed to etlect a
cut ii: pensionary benefits, a reference should be mad~ to the Railway
Board’s cffice for olraining the sanction of the Presidint to effect the

» proposed cut in pension. W= have alreadv montinned that for the purpase

e of pcpsior:ary_ benefits D.C.R.G. stands on the same fooiing with pension. ¥
So, it'is quite clear from the aforesaid directions issued by the 1ailway Board
* that although some sort of enquiry was started agairst the applicant, such
firfeiture of his D.C.R.G. amount could not be dune by respondent 4
wi‘houwt the sanction of the President. Besides, it had now!-ere been held in
any -departmental or judicia! proceedings thit the app!cant was lianle for
“he theft of the atoresaid cash causing loss to the railway. Considering the
aforesaid we hold-that the order passed by respondent 4 forfeiting the entice
- D.C.R G. of the applicant cannot be sustained as it is bad in law.

6. Bofore parting with the case we like to make some comments on
Aancxure ‘A’ (o the supplementary application. By the order passed by
:his Tribunal, the applicant made a representation, In reply 1o  that
reprecencation  the present respondent 4 i.e. Sr. Divisional Commercial
Superintendent, Bastern Railway, iluah(sic}, passed an order rejectir g the
applicant’s prayer. Tt is curious to note that without apply’ng his mind at
all the present Sr. Divisional Commercial Superintenden’, Eastern Railway,
Viluah(sic), upheld his decisioa taken by the predecessor in office. We cannot
but hold that thi sort cf treatrent and disposal of a prayer made by a
retired railway servant in compliance with the dicection of the Tribunal is
.unhecoming of such a highly poste. officer.

/.~ 10. Inview of our findings made abov. the applicatisn sueceeds. We
allew this application with costs which is quantified at Rs 1000. The
respondents are directed to pay the Death-cum-Retiremen: Gratuity of the
applicant with interests at the rate of 12 per cent per annum accrued therens
from 1-6-1976 till the date of actual payment within J0 days from this date.
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With a view Lo]'iinlxlcxncxxtilxg this direction the State Government came
out with the impugned order dated August 12, 1988 marked Annexure
‘A o

4. In Siva Reddy case' this Court found that promotees had
exceeded the quota ‘and ven got regularised in respect of the posts in
excess of thé ]’_imit. Taking into consideration the fact that regularis..:ion
had been doﬁfé after the promotees had put in some years of service and
disturbing regularisation would considerably affect the officers con-
cerned, regularisation was not interfered with. This Court’s intention
obviously was not to take away the benefit of regularisation in respect of
the oflicers belonging o the promotee group in excess of their quota but
the court did not intend to allow such regularised officers in excess of the
quota to also have the benckﬁt of such service {or purposes of seniority. A
reading of the judpment in:Sifa Reddy case' clearly indicates that this
Court intended what the government has laid down by way of guideline.
We see no' justification to'interfere with the government direction. A
dratt seniority list on the busis:of such direction has already been drawn
up and has been circulatbd. We are told that objections have been
received and would -be dealt with in usual course by the appropriate
authorities. This writ petition had been entertained in view of the allega-

-tion that the government direction was on a misconception of what was

indicated in the judgment and in case there was any such mistake the
same should be rectilied at the carliest. Now that we have found that the
government order is in‘accord with the court dircction, this writ petition
must be dismisscd and individual gricvances, it any, against the draft
scniority list would, we hope, be considered on the basis of objections
filed by the competent authority.

5. There shall be no order as to costs.

1996 (Supp) Supreme Court Cases 640
(BEFORE P.N. BHAGWAT], C.J. AND V. KHALID, J.)

F.R. JESURATNAM Appellant,

Versus
UNION OF INDIA AND OTHERS .. Respondents.

Civil Appeal No. 2827 of 1986 with SLP No. 5907 of 1985,
' decided on September 30, 1986 ‘

Sexvice Law — Gratuity — Forfeiture of — Employees have a right to be
paid gratuity and governsacnt has no discretion in the matter — Hence order of
forfeiture of gratuity set aside

R-M/10102/SLA
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AMAR DEO PRAKASH v. UNION OF INDIA 641

,_ ORDER
1. Special leave granted.

2. We are of the.view that gratuity is no longer a bounty but it is a
matter of right of the employee and it can therefore no longer be
regarded as a provision in the discrction of the President as providcd in
the Pension Regulations. Since there is no legal provision empowering
the authoritics to forfeit the gratuity payable to an cmployec, the order
passed by the Government forfeiting the gratuity payable to the appel-
lant must be held to be bad and must be set aside. We accordingly set

aside the order of the High ‘Court as’ also the Order of thc Government -

forfciting the gratuily of the appellant and direct that gratuity shall be
paid to the appellant forthwith. There will be no order as to costs of the
appeal. The appeal is disposed of in these terms.

1990 (Supp) Supreme Court Cases 641
5
(BEFORE S. RANGANATHAN AND K.N. SAIKIA, JJ.)
Writ Petition (Civil) No. 11704 of 1985

AMAR DEO PRAKASH AND 44 OTHERS .. Petitioners;
' . Versus ,
UNION OF INDIA AND 53 OTHERS ) . Respondents.
And '
Writ Petition (Civil) No. 12802 of 1985
ALL INDIA TRAIN CONTROLLER ASSOCIATION ~ .. Petitioner;
. Versus ‘ ' ’
UNION OF INDIA AND OTHERS - .. Respondents.
Writ Petition (Civil) No. 11704 of 1985,
decided on February 19, 1990

Service Law — Sehioritjl and Promotion — Seniority — Discrimination —

g Transportation (Traffic) Department of Railways — Determination of inter se

seniority of Group C (Class 111) employees drawn from two different streams
viz. Control Stream and Traffic Stream with different pay scales for promotion
to Group B (Class II) posts — Principle of considering employees in higher
grade on repular basis as senior to those in lower grade failed to work when as
a result of implementation of Third Pay Commission's recommendations, ‘pay
scales in the two streams became dissimilar — Later restructuring of cadres
effected granting upgradation to each stream based on its total strength in
order to balance promotional chances in both the streams — Sufficient
material not placed before Court showing that Control Stream as a class was
thereby subjected to discrimination — Good number of persons in Control

Stream were also benefited monetarily despite.the disadvantage to a few —

t+ Under Article 32 of the Constitution of India
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- now decide the matter afresh with advertence to the above observations taking

- into account the decision of this Court in B. Karunakar?. In the circumstances of

~ the case, we also direct that the Managing Director of the Corporation should
decide the matter as early as possible and preferably by 31-1-1994,

8. No costs.

(1995) 30 Adminiscrative Tribunals Cases 330
Central Adnum,strarwe Tribunal, Pana

(BE)«ORLRK VARMA, J., VICE- CHA!RMAN)

RAM SHIROMANI - Applicant;

. Versus ‘ ’
UNION OF INDIA AND OTHERS
0.A. No. 605 of 1993, decided on August 31, 1994

Retiral Benefits — Pension/Gratuity/Commutation of pension — Withholding of,
merely on the basis of intimation received from CBI advising major penalty
proceedings against a retiring employee — Held, not permissible — Applicant retiring
from service on 30-6-1993 — Before that date, General Manager (Vigilance) vide his

Respondents.

letter- dated 15-6-1993 informing that a letter had been received from CBI advising .

major penalty proceedings against applicant — No.charge-sheet however issued to
applica.’ till his retirement — Held, DCRG/commutation of pension could not be

withheld unless a formal charge-sheet was issued in a departmental procecdmg, or filed -

ifi ¢6urt’in a criminal trial — Mere receipt of intimation from CBI was not sufficient
=6 withlicld DCRG/commuted pension — Respondents directed to allow commutation
of pension and to release DCRG with interest @ 15% p.a. from 1-7-1993 — Insiead of
paying provisional pension, pension actually admissible to applicant also directed to be
paid — Costs of Rs 500 allowed — Mamual of Railway Pension Rules, Para 316(1) —
IREC, Vol 11, R. 2308A — Pension — Gratuity — Commutation of Pension

(Paras 3 and 4)

Application allowed K-M/A-04586

Advocates who appedred in this case

Sudama Pandey and Umesh Pathak, Counsel, for the applicant;
A.B. Ojha, Counsel, for the respondents,

The Order of the Bench was pronounced by

RK. VARMA, J, VICE-CHAIRMAN.— In this application filed under
Section 19 of the Administrative Tribunals Act, 1985, the applicant, who
superannuated on 30-6-1955, has made a grievance that he has not been paid
pension, commuted value of pension and gratuity and has prayed for directions
to the respondents for immediate payments of the same with interest at penal
rate of 20 per cent per annum or at the market rate {rom 1-7-1993 till the date of

~actual payments.

~ 2. The applicant was appointed in service in North Eastern Railway on
30-6-1955 and he superannuated on 30-6-1993 after attaining the age of S8
years as Assistant Engineer (Group ‘B’) at Chapra under the administrative
contro] of Divisional Railway Manager, Varanasi and General Manager, North
Eastern Railway, Gorakhpur. All settled dues on retirement of the applicant
were due to be paid to him on 30-6-1993/1-7-1993 by the respondents but the
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1995] RAM SHIROMANI v. UNION OF INDIA (Pat) 331

applicant alleges that the respondents deliberately withheld the amounts of
pension, commuted value of 1/3rd pension and gratuity, which caused financial
harassment to the applicant. The respondents in their counter reply have tried to
justify withholding of the aforesaid amounts on the plea that before 30-6-1993,
the date of superannuation of the applicant, a letter dated 15-6-1993 was
reccived by the respondents {rom the G.M. (Vigilance), Gorakhpur stating that a
letter had been received from the C.B.I. indicating that a major penality action
apainst the applicant had been recommended and as such, the applicant’s DCRG
had been withheld in terms of para 316(1) of Manual of Railway Pension-Rules,
1950/2308A of Indian Railway Establishment ©nde, Volume II. It has aiso been
stated in the counter reply that the provisional pension has been sanctioned to
the applicant and in view of the sanction of provisional pension, no
commutation of pension is permissible,

3. The learned counsel for the applicant has stated that no provisional
pension is being paid to the applicant. He has further submitted that the
provision of para 316(1) of MRPR 1950/2308A of IREC Vol. II is not
applicable to the instanl case since contrary to the requirement of the said
provision no departmental or judicial proceeding has been instituted or is
continued against the applicant who has retired on attaining the age of
superannuation. It is not disputed that no charge-sheet has been issued to the
applicant cither in a departmental proceeding or in any judicial proceeding so
far, "The learned counsel for the-respondents has however, submitted that major
penalty action has been recommended by the CBI, but mere recommendation of
major penalty, action against the applicant does not amounnt to institution of a
departmental proceeding or judicial proceeding which is the condition precedent
for applicability of para 316(1) of MRPC 1950/2308A of IREC Vol. II relied
upon by the respondents. A departmental or judicial proceeding can be said to
be instituted only when a charge-sheet is issued or filed against the applicant. In
the instant case no charge-sheet has been issued and as such, withholding of
pension, commuted value of pension and DCRG by the respondents is arbitrary
and illegal, being without authority of Taw.

4. Respondents are directed to pay to the applicant amounts of commuted
value of pension and DCRG with interest @ 15 per cent per annum from
1-7-1993 till the date of payment. The respondents are also directed to pay the
payable amount of pension accruing to the applicant every month since after the
date of superannuation with interest @ 15 per cent annum till the date of
payment and to continue to pay further pension month by month in future. All
payments due to the applicant in pursuance of the directions made as
hereinabove shall be made within a period of one month from the date of receipt
of this order.

5. This application is accordingly allowed with costs. The counsel’s fee
would be Rs 500/- which shall be paid by the respondents.
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1991} BARINDRA KUMAR GHOSH v. UNION OF INDIA (Cal) 83

the impugned order of transfer has .... not been made in good faith and to
meet the exigencies of service alone. If the services of a senior Engineering
Assistant at Port Blair was indispensible, the respondents would not have

retransferred Mr Ravindran. Therefore, we are of the view that the impugned
orders are liable to be quashed.

6. In the result, for the reasons mentioned in the foregoing paragraphs,
we allow the application, quash the impugned orders dated 11-8-1989 and
27-10-1989 passed by the Chiel Engincer, South Zone, Madras o~ arbitrary
and illegal and direct the respondents to allow the applicant to resume his
duties as Senior Engineering Assistant, Doordarshan, Trivandrum. We direct
that this order should be complied with within a period of 7 days from the
date of communication of this order. There is no order as to costs.

[1991] 15 Administrative Tribunals Cases 83

Central Administrative Tribunal, Calcutta

(Burorn A. P. BUATTACHARYYA, Jupicial, Mumpme anp P, K. MALLICK,
ADMINISTRATIVE MEMBER)

BARINDRA KUMAR GHOSH .o Applicant ;
Versus

UNION OF INDIA AND OTHERS .. Respondents.
T.A. No. 131 of 1988, arising cut of C.O. No. 148(w) of 1985,
decided on April 4, 1990

Punishment — Nataral' justice — Hearing — Government money allegedly
lost from applicant’s custody — Recovery of, merely on the basis of a fact finding
enquiry without holding enquiry under Rule 9 — Held, bad — Departmental
enquiry — Railway Servants (D & A) Rules, 1968, Rule 9 (Para 5)

N. Gopalakrishna Naidu v. State of M. P., AIR 1968 SC 240, followed

Connected references : S. Malik: Surrrme Court (L & S) Digsst, Vol. 1,
§3{20579] & [20580] ; B. R. Ghaiye : LAW AND PrO-
CEDURE OF DEPARTMENTAL ENQUIRIES (Third edn.),
Chap. 3, Note 8(k), pp. 272-73

Retiral Benefits — Death-cum-rctirement gratuity — Competence to order
recovery from — Fact finding enquiry held after expiry of re-employment —
Committee holding such enquiry, held, had no jurisdiction to order recovery from
death-cum-retirement gratuity, of loss allegedly caused to government during
re-employment — Railway Pension Rules, 1950, Rules 323 & 315 — Re-employ-

ment (Para 7)

Application succeeded H-M/6936

Advacates who appeared in this case

Ashok Ganguly, Counsel, for the Applicant ;
-M.S. Banerjee, Counsel, for the Respondcnts.
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The Judgment of the Bench was pronounced by

A.P. BHATTACHARYYA, JUDICIAL MEMBER—Applicant Shri Barindra Kumar
Ghosh filed a writ application in the Hon’ble High Court at Calcutta against the
Union of India, represented by the General Manager, Eastern Railway and
four others, which by operation of Section 29 of the Administrative Tribunals
Act, 1985 came to this Tribunal by way of transfer for disposal.

2, The applicant entered railway service on 3-1-1945 and retired on
superannuation under the Eastern Railway on and from [-8-1979. From
25-4-1980 he was reappointed as a. Rest Giver Assistant Station-master at
Kalinarayanpur within the Eastern Railway. Such re-employment was termi-
nated on 24-4-1981. The applicant states that prior to his retirement his
D.C.R.G. was determined as per rules.  He states further that on 26-1-1981
he had to overstay in his duty at Santipur railway station as his reliever had
not turned up. At that time it was detected that four sealed bags containing
an amount of* Rs 10,344.41 paise from the iron safe of this station were missing.
The applicant immediately reported the matter by wire to all concerned. An
investigation into the matter was conducted by the G.R.P.S. and Railway
Protection Force at Ranaghat. Ultimately, final report was submitted by them,
To make a probe into the incident a fact finding ¢nquiry was held and it was
decided by the enquiry committee that the aforesaid amount which was found
missing from the applicant’s custody would be recovered from his D.C.R.G.
The applicant challenges that order as illegal.  According to him, without
giving him any opportunity to know the allegation aguinst him and to show
cause such decision could not be taken lawfully. In (ling the application the
applicant has prayed for quashing the decision of the fact finding enquiry
committee dated 1-7-1983.

3. The application has been contested by the respondents. It is the
main contention of the respondents that when the amount had been stolen
from the custody of the applicant he would be liable to make good the loss
caused to the government. According to them, a fact finding enquiry was
held by senior oflicers of the railway before whom the applicant had admitted
that for his negligence the four cash bags containing the amount of Rs 10,344.41
paise were lost from his custody.

4. The short question to be decided in this case is whether ¢ ‘¢ decision
of the fact finding enquiry can be sustained.

5. Admittedly, the applicant retired from railway service under the
Eastern Railway on superannuation on 1-8-1979. It is also admitted that he
was re-employed for a period of one year as a Rest Giver Assistant Station-
master from 25-4-1980 1o 2441981, Thoro was un incident on 27-1-198). g1
Santipur railway stution during the duty hours of the applicant when four
sealed cash bags containing the amount of Rs 10,344.41 paise were missing,
A fact finding enquiry was held and the committee holding the enq.iry passed
an order on 1-7-1983 to the effect that the said amount would be recovered
from the D.C.R.G. of the applicant. Considering the facts and ciccumstances
of the case as mentioned above we have no hesitation to hold that such a

*decision cannot . all be sustained.

6. We have already got that the applicant was re-employed for a period
of one year from 25-4-1980 to 24-4-1981. The incident when the four cash
bans containing the aforesaid sum were found missing happened during the
tenyre of service of the applicant as a railway servant and during his duty hours,
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1991] BARINDRA KUMAR GHOSH v. UNION OF INDIA (Cal) 85

It remains unexplained as to why without starting a departmental cnquity as«
per Rule 9 of the Railway Scrvants (Discipline and Appeal) Rules, 1968 a fuct
finding cnquiry was held and the applicant was held responsible for the said
loss. We cannot but deprecate this sort of short cut method. Admittedly,
the applicant was never given any opportunity of showing cause against the«
punishment proposed to be +{licted on him. In the fact finding enquiry, the
applicant got no opportunity to cross-examine the witnesses examined. Such
being the position, we cannot but hold that by holding such an enquiry the
whole responsibility could not be cast on the applicant. It has been held by
the Supreme Court in the case of N. Gopalakrishna Naidu v. State of Madhya

Pradesht, that in such a case the very nature of the function implies the duty »

to act judicially. Tn a case where an opportunity to show cause against the

action proposed is not afforded the order is liable to be struck down as.invalid..

on the ground that it is one in breach of principles of patural justice. ~ We
have alrcady mentioned that the applicant did not get the least opportunity

to defend his case and as such the order passed by the fact finding enquiry
committee cannot at nll be sustained,

7. There is another aspect of the matter. The incident in question
happened on 27-1-1981. The fact finding enquiry was hcld lona after the
expiry of the period of the applicant’s re-employment i.e. 24-4-1981. By an
order passed on 1-7-1983 (vide Anncxure ‘A’ to the application) jt was decided
by the fact finding enquiry committee that the sum of Rs “10,344.41 paise
would be recovered from the D.C.R.G. of the applicant. In our opinion the
-fact finding enquiry committee had no jurisdiction to pass such order. 1t has
been contended by the side of the respondents that under the authority of
Rule 323 of the Railway Pension Rules, 1950 such an order for recovery of the
amount of loss causcd to the government can be passed.  We arc unable to
accept this contention. It is ncedless to mention that an order for recovery
under the aforesaid rules can only be made in terms of Rule 315 which autho-
riscs only the President ol India (o order for recovery from the retiring benefits
of a government servant of any pecuniary loss caused to government. The
impugned order was neither passed by the President nor was with his consent.
Such being the position, we have no hesitation to conclude that the order passed

by the fact finding cnquiry committee is wholly illegal and cannot at all be
given effect to.

8. In view of our findings made above, the application succceds. We
allow this application making, however, no order as to cosis. The dccision
of the fact finding enquiry committee dated 1-7-1983 as shown in Annexure ‘A’
to the application be hereby quashed. Respondents are directed to release

th}a entire D.C.R.G. due to the applicant within 90 days from this date as per
rules. :

1, AIR 1968 SC 240,




