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' CENTRAL ADMINISTRATIVE TRIBUNAL,LUCKNOW BENCH

Lucknow this the day of<^)>>,)96.

O.A. No. 17 of 1990.

HON. MR.JUSTICE B.C. SAKSENA, V.C.

Babu Ram Vaish aged about 69 years, son of late 

Shri Lai Nathu Lai, resident of E-I/658, Vinay 

Khand-I, Gomti Nagar, Lucknow.

Applicant.

By Advocate Shri A. Moin.

versus f
' I'

1.Union of India Ministry of Railways, through

General Manager, Northern Railways, Baroda House,- 

New Delhi.

2. The Divisional Railway Manager, Moradabad.

Respondents.

By Advocate Shri A.K. Chaturvedi,.

O R D E R  

HON,MR. JUSTICE B.C.SAKSENA, V.C.

Through this O.A. the applicant 'a retired 

employee of the Northern Railway seeks a direction 

tobe issued to the . respondents to pay him ful 

amount of gratuity with 15% compound interest per 

annum from 1.8.79 to the date gratuity is finally 

paid.

2. The brief facts are that the applicant after

.serving for about 37 years, retired as Station
•*

Master on the 31st of July, 79. All the post 
t

retiral, benefits have been paid to him but 

gratuity was not paid. The applicant preferred an 

application^ as per advice tendered to him  ̂ under 

section 15 of the Paymentof Wages Act, 1935 before 

the prescribed authority (City Magistrate,

Shahjahanpur). The same was decided by judgment
\

dated 21.7.89 and the learned Prescribed Authority

\.
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held that the question of gratuity does not fall 

for decision under section 15 of the Payment of 

Wages Act. The applicant therefore, has filed this

0  . A  • j

3. It has beeniaverredJ that in paragraph 14 of 

the written statement filed by the respondents 

before the prescribed authority, it has been 

indicated Wagon

No. No. NR-24490 was fraudulently diverted from 

Mughalsarai and deliverd at Safipur, the station 

where the applicant was working, on forged railway 

receipts dated 20.5.77 bythe applicant. It was 

also indicted that three more wagons were also 

delivered by the forged Railway receipts bythe 

plaintiff, resulting the loss of about 21,400 

tothe Central Government, it was also dj|:losed in 

the said written statement that the ' payment of 

gratuity of Rs 13,411.20 has been withheld on the 

advice of Superintendent of Police, Railways, 

Lucknow. In the O.A. the applicant, therefore, 

took the plea that the order for withhold! ,; the 

applicant's gratuity had been pased without 

holding any enquiry under the Railway- Servants 

(Discipline and Appeal)Rules.

4. The respondents have filed a Counter 

Affidavit in which they have indicated that the 

applicant had effected delivery on forged railway 

receij)ts which resulted in-' loss of Central 

Government to the tune of Rs 21,400. It has been 

stated that the matter was investigated by the 

Outstanding Inspector, Moradabad and the applicant 

was held responsibel for delivery of the above 

wagons on forged railway receipts, therefore. 

Senior Commercial Oficer, Headquarter, Baroda

\
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House, New Delhi ordered for the withholding of 

payment of gratuity of the applicant. It has also 

been pleaded thatth eorder for withholding of 

gratuity was passed in the year 1979 and thus this 

O . A .  which was filed in th eyear 1990 is barred by 

limitation.

5. The applicant has filed Rejoinder Affidavit 

reiterating the averments made in the O.A.

6. A suplementary counter affidavit on behalf 

of the respondents was filed in reply to the 

rejoinder in which it has been indicated that the 

actual owners of the wagons have preferred a claim 

for cost of material and investigation was 

conducted by the Outstanding Inspector, Moradabad 

whose report dated 6.11.79 has been filed 

alongwith the order passed by the competent 

authority to recover the cost, i.e. Rs21,400 from 

the settlement dues of the applicant. It has 

further been pleaded that since the amount of 

gratuity was less than the amount to be recovered 

from the aplicantthe gratuity is not being paid to 

him. The applicant has filed Supplimentary 

rejoinder.

7. I have heard the learned counsel for the 

parties. The short question that falls for 

consideration is whether the investigation or the 

report made by the Outstanding Inspector could be 

treated sufficient for ordering w i t h o l d i n g / ^ h e  

gratuity. The learned counsel for the applicant 

cited a few decisions in support of his submission 

that an order for forfeiture of gratuity can only 

be passed by the President of India, hence the 

order pased by the Senior Commercial 

Officer was incompetent. The decision cited by the 

learned counsel for the applicant is reported in

-3-
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1989(11) A.T.C. 675, Bimalendra Banerjee vs. Union 

of India and others. The learned counsel for the 

respondents in respect of this decision

submitted that it would not apply since in the 

instant case no order for forfeiture of the 
%

gratuity has ben passed. He, therefore, submitted 

that the said decision, in so far as it lays down 

that the Presidentof India alone was competent to 

order for forfeiture of gratuity is not attracted 

to the facts of the present case. There is force 

in the submission made by the learned, counsel for 

the respondents. In the same context other

decision cited by the learned counsel for the

\
applicant reported in 1990 (Supplement) S.C.C. 640 

F.R. Jesuratnam vs. Union of India and others also 

would notbe applicable. The question, there was 

whether gratuity can be forfeited. The Hon'ble 

Supreme Court took the view that . gratuity is no 

longer a bounty but it is a matter of right of the 

employee and it can therefore, no longer be 

regarded as a provision in the discretion of the 

President as provided in the Pension Regulations. 

Since there is no legal provision empowering the 

authorities to forfeit the gratuity payable to an 

employee, the order passed by the Government 

forfeiting the gratuity payable to the appellant 

must be held tobe bad and must be set aside." The 

said decision however, goes to show that the 

gratuity is no longer a bounty and it is a matter 

of right of -Gtiployee., Even forfeiture of the same 

by the President under the provisions in the 

Pension Regulation was found tobe not legal 

provision empowering the authorities to forfeit 

the gratuity payable to an employee. Thus, the 

withholding of gratuity would alsp be without 

authority of law.



I S

is
8. The next question that arises /&s to whether 

the investigation by the outstanding Inspector 

was sufficient to warrant, the order for 

withholding the gratuity.The learned counsel for 

the applicant cited a few decisions on this aspect 

of the matter. They are:

i) Ram Shiromani vs. Union of India and others

vs. Union of India reported in (1995) 30

A.T.C. 330.

ii) ' Barindra Kumar Ghosh vs. Union of India

reported in (1991) 5 ATC, 83.

iii) S.S. Poley vs. Union of India and others 

reported in 1989(11), AT.C. 699.

9. Under the Railway Pension Rules, there is a 

provision in rule 2308 (CSR 351-A) which reads as 

under:

"The President further reserves to himself 

the right of withholding or withdrawing a 

pension or any part of it , whether 

, permanently or for a specified period and 

the right of ordering the recovery from a 

pension or for a specified period and the 

right of ordering the recovery from a 

pension of the whole or part of any 

pecuniary loss caused to Government, if in 

fa departmental or judicial proceeding, the 

pension is found guilty of grave misconduct 

or negligence during the period of his 

service, including service rendered upon 

re-employment after retirement." y

- 5 -  ■
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Inthe definition clause in rule 2302(10) (CSR 41) 

pension has been defined as follows:

"Except when the term "pension" is used in 

contradistinction to Gratuity, "Pension" 

includes Gratuity."

Thus, even M  uri-der rule 2308 of the Pension 

Rules
/withholding of pension would also include gratuity 

with a view to recover the pecuniary loss caused 

to the government can only-' be passed after 

departmental or judicial proceedings in which 

pensioner is found guilty of misconduct or 

negligence during the period of his service. No 

departmental enquiry as contemplated under rule 9 

of the Railway Servants (Discipline and Appeal) 

Rules has admittedly been held. Therefore, the 

order passed by theSenior Commercial Officer for 

withholding of the gratuity is clearly illegal. In 

the aforesaid two decisions it has been held 

where no charge sheet has ben issued, D.C.R.G./ 

commutationof pension could not be withheld unless 

a formal charge sheet was i s ^ e d  in a departmental 

proceedings or filed in a court of criminal trial. 

In the first case, on intimation of the C.B.I. the 

order for withholding D.C.R.G. /commutation of 

pension was passed and it was held that withholding 

of D.C.R.G./commutation of pension on the basis 

of said intimation of C.B.I. alone was 

incompetent. .

10. In the second case only fact finding 

enquiry was held and recovery was' orderd. It was 

held that the .recovery was illegal.

11. The learned counsel for the respondents

\
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, submitted that since the order for withholding

gratuity was passed in the year 1979, and the O.A. 

was filed ' in the year 1990, the same is highly 

belated and barred by limitation. It is very well 

settled that gratuity is no longer a bounty and

a
the right to pensionis/recurring cause of action.

■ am
I/^therefore, not impressed with the submission.

11. In view of the above, the O.A. succeeds. The

order for withholding of gratutiy as passed by the

Senior Commercial Officer through his letter dated

2 2.11.79, copy of which has been filed asAnnexure

-1 to the Counter Affidavit is quashed. The

respondents are directed to pay to the applicant

j the amount of gratuity payable to him with

interest at the rate of 12% per annum from the

date it became payable till the date it is

arid interest
actually paid. The payment of the gratuity/may be 

made within three months from the date of 

communication of this order to the respondents. It 

is further provided that in the even'tof failure to 

comply with the abvoe directions, the respondents 

would be liable to pay to the applicant amount of 

gratuity alongwith interest at the rateof 15% per 

annum from the date it became payable till the
'.j

date of actual payment. No order as to costs.

VICE CHAIRMAN

Lucknow;Dated: 4 - 9 1 '

Shakeel/

al'*
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5 .

8 ,

10.

Particulars bo be exanii.ir.d
wi mil 1^1— B > a w » n i >»■>_■■■ i. f i ' i

Is, the appeal-r,Dmpetent 7 ' • '

■a) Is the appli.'̂ .ation, in’the •.
prescribed form ?

b). Is the application in-pap;»ii-''"
.book form 7 .

e) Have six complete sets of'the 
application been fiieH ? .

-a) Is the appeal. In. time' ? '■

b) If not, by. '̂oui ma'fiy days'it-
- ifi- heyof’cl tirao? .

> ) - -  ' Ha3 "Lif ficlBnt, 035 6 for n o t
■ rnaking the application in' time, 
.-.^een f.tledt.

Has the- do#*umenf of aathorisatio//
Uakalatnama been filed ?

Is- the appliration •npcompaBiai^ hy 
B.oyPostal Order for Rs.SU/-

Haa the .certified-ropy/i*opie,q ■ ' 
of the order(s) against ujhictl. the ■ • 
'ap.pLlcatior. is r,r,de been filed-?

5.) Have the copies of the ' •
'ioi'Mmen*-,.;;/reliod upon by the 
applicant and -mentioaed iff the 
apvplicatian,-. been filed ? ■

b )

c)

Have the dorume.'ts fefer?e,fll. ■ 
to in (a) aboue duly attBv'̂ ted 
by a Gazetted 'Office> . '
rsur.bar-Qci aKcordingly 7

Are the documents referred 
to in (.a) above neatly^.typed 
i" double sapr.e ? .

Has the index of doeument^s been 
filed and pag'-;.\r.n- donB properly 7

Have the chro.'dlogical dAtails 
of repreoQntation made and the 
out come .uf such repreRentation" 
been indicatec-'in the. appli«*atxoB? ■

Is the matter iep.sed In the appji-- 
■'̂ tior; per'.dir'.g before any couct of 
Law or any ofchar ftennh of TribuBal?

Endorsement as to result of 8xawi?<atioM

! ? ' ' ■  \ ■ : ,
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Particulars to bo Exa'minsd

A C o  '‘ h b  a p p l i c a t i . o r / ' d u p l i c a t G  
■'-"opy/sparu copics signed ?

Arc 3x1,ra copies of the applicatio|ji 
Pnnox’jrcs filod ?

a; IdGntical with t'is Original ?
b j o f o c t i u e  ?
c) b'aiiting in Annoxuros

Endorsement as to result t,

I'- '̂ Q

'3  , Have the f.Lle size onuolopes 
.MDaring f u l l  addresses of the
rt.spondants been fi lsd ?

14, Are tnc giuan address' the 
rcQistcrod address ?

:,5, Oo the names of tha parties = . 
dtalcd in the conicg tally, with

■ t i - ' H f H n  app li-  

..iiuion '?

Arc the translations ceTtified • 
to CG ture or sup'norted by an 
Aff'idav'it affirming that they' 
arc tiLic ?' ■

17, '  ,Are tha facts of the ease
mentio,ned' io ibem no. 6 of the 
application ? , .

s) Concise ?
b) bndoi dis t inct  heads ?

c) Numbered consectiuoly (J . ■
d) Typed in double space on one 

.side of the paper ?

Have the particulars for interim 
order preycc: for indicated with 
reasons

Whccher a l l  thn romedies. hauo'
' bopn '^yhaucted, ■ •

1 8 .

r / .

A
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3ABU RAM VAISH

SI . No . Date 'Office tteport Orders
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27 .11 .90  . ^

Hon 'b la  Mr. J u s t i c e ;  K .N a th /V .c . 
42 Hon 'b le  M.M«:Sin<ijh, : A.M.

Respondents  iCouhseli r e q u e s t s
and i s  a l lowed 4 weeks time to  f i l e ,
c o u n te r  , rejdidjnder may be f i l e d
w i th i n  2 weeks t h e r e a f t e r .

ADMIT.

L i s t  be fo re  D . R . o n '16 .1 .91  f o r  f i x i n g  

a d a t a  i f  poss ib le . ,  a f t e r  ' .completion 
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HON. MR. V.K. SETH, MEMBER(A)

Advocates abstain from judicial work, 

adjourn to
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'MEMBER(A)
Shakeel/
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CEimUvt W»iXKISTRATl'/E TBIBUl̂ AL, 
t v o  imi EENCH,LUCrHOW.

C « A » K o » X t)t*of deeieion

\ y ^  N / g ^ y / f

f 2 . n ^ ' ‘ / A  -

P e t i t  l o n e r  ( s )

Advocet® f o r  th e  
p e t  i t l o n e r ( s )

E e s p * o n d @ n t  ( s )

C O R A I^ f

! •  W hether jppporters o f  l o c e l  p ap ers mey be a llow ed  
t o  e e e  th e  jiidgment ? K

2 ,  To be r e fe r r e d  t o  th e  Rej>ortPr I'^th

3 , whfather t h e i r  L o reeh ip s v is h  t o  ®-'-e th e  
f a i r  copy o f  th e  judgment ? ■<

4 .  K hether t o  be c ir c u la t e d  to  a l l  o th e r  
B enches t  ^

SIGKATUF E

I



-1 i;>vnal

-  i
1

%

•, • . '  d : =  „ ■

I& iai»*^klG C«^traX ^ M »! s^fttiv  e Tfir^tuult 

« d d l« * u l  B«cb  

Ciie& it f«ttsh a t LectcMv  ̂

e v A . ' i « ;  1 7  • * 1 * 9 0 ( 1 ) ' .

b««A9p2ie»t*

V t r s f t s' - * - • • • •  < ■ ■ ■ ■ '
B b 'i m  * f  i B d l a  f t  O M t t i e T  . '

■ ,X .J U U L J L ^  : :

m m  m m- m m'  a t *» «  •  i« t* «( «  m ' *■ -'dr ' J r ' ‘ «  dr

B taettp^aii «f d«t(iind&t p if  e
, 1 ^  -r e lt# 'ip * * # --  - -   ̂ ^
■ • .  ■«* ^  ^  ^ ' « r  « a r '^  j f  ■■ « i . ^ ^  •

1  i  i p f l f e a t ? » a  «

2 • 4aa«38ire A ^ , etpy # f i f f  t t« i  « ta t€ ft« |t /2 :_  I L
fm,t!Jttit!ig %0 «f frata itx*  ' i

3 § p #8ta l Order. -—

4 * Fiiver«

j' î. 
e ’ ■’

6 i  Ittftexare A-1, tmbw mt m  e ttiid̂ P I ~  O
S f i t A t a  g ®  , i ^

€  #  A - %  « f  J a a c c n o i t  /
4a ted S l - ? - » i f t  , O

F«p ife« use ia  T riiaaal afff eo  •

f i C a a i i i r e ;  
f t r  "  « 5  6 t r a r .

I
I
»
I
I
I
t
t
tr

Applf eaat

j

^ Xa

4 i v « e a t € F  
e a o a s « l  

f a r  i p p H e a a t  ^



im C iiitrftl Aaiittmlstrative Trf iiiMtlf
Mdf tl^KiLl B«iieh Allsihatkalt 

t  Bateh at Iaekm«w.

e e n t r  'i < Trib-atsal

\  i.
D a te  , .

I— ©ei ■ ricg is tra r(J}

BidMi H«ub Vaf ^  iiged «keii t  69 Ma

• f  la te  Sliri Ltlairatha Lai, resfdeat a f  

S -t/l6 8 t Vittiy ioiaad^.9 Gamati N«Kar» I^ekaow.
• • • ■ j- •■ •

•  « .  . i ^ p l i e a a t .

Versa r

1. Uaf ea e f  tad ta  M iaistrj a f  RaMwajs,

^ r e a g h  G  w e r a l  H e a a c ^ r , ,  N a r t f e e r a  B^a^ l H a j S )  

Barada Hease) New Delhi*

2, Hie B9 vi sYeaal la5Jways Muager, Itopaddliad.

•  • • • ^ e ^ a a d e a t e ,

m t m s  O F  m s  / g j i i i A n o H .

1* P arttoalarfi a f ardaf 9&m a s t  a|i ich tha 

a iP lica^  aa i  s nade t

I k a t  t t e  q p p l 5 . a a t i a a  t a m t i d e  i g ^ a s t  

^ e  etder e f  B tpiiil a f  the pajmcat a f  Sratai tgp 

avered ia  tbe^'r5 ttea  itatem eat fa  a ease  

pead5ifi He&re ike Prescrf>ed Mtl)ar^ t | ’ aadar 

Paymeat af Wages Aat ( Aaaexare A«3).

/ I . ^ I / o a S / v
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^ a t  % e app lieaK t d e c ls re e  

Ifeat tbe seU^et t  in a t te r  • £  U»e •rder/d«t! § !•»  

, a g a la s t  u li 'c h  li« i^ i» ti!  f o i f i r e s s a l  i s  mi

ja r isd ie tla a  « f  liils  E«a’̂ kld ^Tfiaaal,

fkat ipplidaAt fkrilitr daelares 
Ifeat Ifee spglieatlaa 1 s ^  t»ia Hie ItaS tatiom 

p e H a d  p r © s e r f . l » € f i  f  a  2 1  a f  - tfe e  ^ « a t r a l

Ainf af strattva Tffkua^ Aat, 29IS6*

T a g  M  a f  t o  e a f e e  t

Ca) fhat a^pl|ea»t had 

> f  aeS ^ai3i»ajrs eervfees as Aasf gtaat Statiam 

Mastar aa lg*8»1942 aad a fter sarvtaS i» 

h is  H ast dadiaatif.aa Ibr sbaat 37 yaars tias 

ratirad  m. a .f .  31«7.39^  as S tatiaa  Master 

fram tie  Ha5,>tajrs .ita t^ a a  ^afipar df s M a t  

i r a a a a .

( i1  T h a t fcefare  r e t t rw a o a t  Ifea
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A

appliesmt had vf sttafl ttie t f f !  ee  « f

ft«w3 »  as la te  a l l  1b«

reqaireS jSirfflalf tfos «f tb rofards ti the
« f  tke retl rwent/|^«is^ e& jpspers*

I k said afffcQ  tfoe dealing eeicearAeid 

diiBaiided eertaim sim % fiJaaU se t i e p ^ e r s  aid 

re lea se  a l l  tl>e da<#es I k tfjiae* The ap^liem t 

dfd met agree fer tlie said stam and ti i4)leh 

Hie deall ic  eeAceraed ^eeajne iuUi%pljltKd

s a id  »  $ m m  m u m  n m  m m  w m m m .

Hewcfver, the ^ f l l e a i t  did Bet 

]»ay evea a sf agle pa5. sa and after f l l l i i ig  aJl 

^ e  r e t ir e d  papers ke retaraed liaek te 

Stuff par Stat!ea«

(e ) tk a t  a t  tlie tliiie e f  

retirQueat t^e ^pH eaiit itas e lea ied  Item 

the ceAeermed e f i t e e  sad a l l  the daes 

iaelyidlKS ppisleA aad etber e l^  os were 

paid te  hlB i e t  tlie fratfti ^  «as aet a t  a l l  

paid whil e  a l l  the pgters Hir rcnajred crattitar 

« e r e g e t  eenpleted reqieadoat ae»2»

(d) fh a t vhea tire eratait^ Has 

a e t paid fbr B»re thaa 6 after retir€»€at

the ref^peadeat me* %, «aa eemtaeted hj  eme e f

the re la tiv e  e f  t^e ^plieam t as tl^e aR^lieam-t



aae to b is  e sr lta s  sfekAW  i* t  ! •

p « r s t A a l l 3 r » @ m  ] i « r s t A a l  t  ^  t o t e t g h

relatfvd  i t  vas thmt the m m  siball

k d  i ^ a l S  e & a r t l j .  H # v 9 V e r »  t f e «  s a i d  g r a t i i l ^  

has A it i€»K ]»atd as yet#

. 4 -

( t) Ilaat tiie ^pXteaxt i a s t  aftflir 

rei? resieat fa llea  strfadsly  s!ek aad as a 

rosd lt a f that Hi a nattar a f c^^aiiii % eaaH  

Aot be agitated lie& re the Eaa*lile C«art. . s .

aaaeeraei. Haweveri a aal^ ee iiaaer iSaetlaa 

8 ©  0 . | > v C ,  « a s  i & 0 i t  a m  i h i e e c h  g r t

Sazwa Advaeate idaie}t a lsa  cea3d net dilft t i  

ajijf resB lt fxam r end« A ttaa eapy a f

■a ee  i  s aanexed herewt 16 as AMBSgJBl A«1 

t i  Hiis applieatiaa*

ag veiy much d is -  

apiiaiHted aad ffadi^e ao athar «a^ l e f t  ea t ^

^ e  appliaaat prafarred aa ep p lieatlta  as 

advised aader Saetlaa 15 a f tia  Pifmeat e f  

Vages Aet, li3 6  lietbre lia  prase rfkad Aa the rftjr

C City Magistrate) iJiabJahaiipar aad f a  ^ e  

said judgeseat , «Meb was delivered aa 21.7-]t89>  

^ e  Haa%le preserf Hed Agm«xi deelined tt 

decide Ifee gratai.% ics&e . A eepj e f  Hiie 

jadgeneat i s  aaaexed h«rei!tl) as AllSi)(BRl;Arf‘2
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(g) Ikat i t  I s t«

hire that the spjplfeaiit «as re^rfid
b.

im 1979 uid d a ^ l te  r^ e a ta S  reo^aoet •& 

j^iTstiAl e e a t ^ t  e gratalty has aet Heea 

fafd ta the ap^l! taat H U  date aad tivhea he 

had fi x ed n  ifpHeatf oa d /s  16 e f  ihe 

^ajmett ef leges Aet the re^eid eats  hai ffled  

# t! ttea fitateemat edjn! ttlvg ea erneuat 

ef fe« IdilX*S© f  • d^e oa aeeeuat. ef gratu! 

aad allfeged ^ a t  tie saae had ieea withheld 

ea ihe advf ee e f  ihe sftperfataideat ef p elfte  

B a i O i t i e y s t  l a e k a ^  H i  r ^ c a i d s  t t  w r e ^ ;  

del! V erf ef Haf lioays legeas at l^aff pur

S tatiea  en ferged HetO!#ts

iy  flA f m tf £f« A tw e  eepy e f  the said

wrf ttfa  stataaea t t s  naexed h er# ! 1h as 

M a s X P R S  A ^ 3  t i  M s  jp F li«a«ea ,

(li> t ta t  f t  i s  alse.fertfagut 

te meatiea here that as allayed effcaee e f  tiie 

se called «feag deltifery ef neg»»s ea feyged 

tailifay recetyts jtmsjtegifn! tted ea 2Q«S,197T 

aad e api^lfeeat «as r e W f t t A  frem s«rf|e es 

after A t i t  2  y m l t b  ead 2 mativs kiit ae 

aiV ai stra^ ve er dfseipHxaxy i t ^  ea was 

ia itla ted  ege!ast the flpflfeai^ aid evea after



t* 11 date m f  r»eeed5jHf s meet

HKsh 2eis ^as lieei. lAiti.a-bed ky %d 

Vfe^ONdcits* !£lils a^ttnatl e a l l j  gees is 

ditfw ^ a t  ^ e  s^pli eaat has keea ai%̂  trar! 

aid delf.keratel^ «f Mi malai^de la ta itla ft  

pat tt a  fifer frr«pardile lii« t atd la ja iy  

im hi s eM ago»

(1) Hiat f t  wi 21 aet lie ettt e f  

fla»Q t i  meatiea here lhat i t  i  s ae-t iiadar 

steed as te ih? %e re^aadeats have kept 

q a ite  ta i l  date fer tekiiig say aistfeii te  

n€#t Ihe la ss  e f  Bs«21|4©®/« as allCQd la  the 

para W e f  Hie siiid nrf t t ia  s ta tm m t  

eQ tstaadiMg agaiast the spplieaat, fh ia  alse  

preves aethisc ia t  ea lj t§ harass ^ e  

ipp lie fiat ia  hi s eld  ac e»

Ci) ^ a t  the re^eadeats have ae 

i i 4̂ bt te ferfef t  1h« fra ta ity  e f  the tpplieaat 

v??tfeoat 9iAf cegeat reasca aad afferd^iag ea 

epperM alty te b ia. The pievf sfea  te  fer fM t  

the firatuity i s  te a te i^ ^ te d  i a  S e ttlea  4 (4) 

< i) e f  the Peyfleat e f  Gratuity jyi t  ]g72 9hieh 

reads as fe llew s t

•  My decisf ea ti ferfe^ t  the f r a t a i^  

aader £ee t| ea 4  (6) (k) $aa he tattea

R> A  y ^ ^ s  i



•«3y a ft tr  alfeidfag

1» th« 6B|}lejree c«AceriiedU'*

J a r e t t  G*M Mfmos L t t .  Vs, l« i f e A a l  

Lab«oi* CtiMfi! ssf m er 1987 thlM 3D3 Kiuit (BB),

- 7 -

V

\

(k) ^ a t  £t«m the af«r«saia  

i t e a a  Ibe ly s M  tim t q»pl?.eaAt i s

lui iftifttecftt fad has B o v o r  d e l i v e r e d  s i e k

«aC«ES evem Hie» hie c r a ta i^  has ieea

V i  t i l  h ^ d  a i d  l a s t l y  ft  r f  e t  t t e d *  i» !  t s e n t

fifty reas malile gfmud end «i tlioQ t  sffe  rd^if 

•p p e r tu f t l ty  te  him. As meU Ihe i^ p l ic a f t t  

i s  e iti tied  fkv p rim cifle  aneaat p la s ISŝ  

per 90Lmm eeiq^eiiftdiic ia te r e s t  r ic h t frem 

I>8-1979 ti the date a f  pcijmeftt •

* Sadhir Ckaad ra Sarkar

v s .

Tata t:reft & S tea l Ce, Ltd. 

(  3 d i 4 )  3 ^ 0  3 6 9

1984 gCC ( I.& s  ) 640

(3) J^ a t th e spplieaat has 

direadj suffered a l e t  and refi^eadeats are 

ademeat a e t ti pey th e f i^ ta ity  ti th e  

ap^liega t  • ^adec g i e h  e i  reasataaees , the 

ia terfcreace e f  l^ is Eea’i l e  TrfiMiaal i s  

very maeh eseeatf a iiy  iav! tea,

T ^ '̂ R / .y c a s L
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S. 6wB-«d» U t  « l t t  iM a l

!Biat th« flCerf «vod

• f  tt̂ e f U «ca l «Bt& «f t e # « a d « t s  I s  E«elcfiff 

re l^ 9f(s) sM iCst ttlier  e& the

6 R G U i£ D S

r n m m s B  m o  i p f  H e m t w a s  r a ^ r o a  f m  

197i «pa lii s cratttii^ has keeii

ralfiased m far a»re tha« 10 ytars

have passed*

C ii) Baslytise til •  at Called affeme e «fi8 

said % hai'e keem cammitted fa  3977 a d  

tfea 8 fp litM t^ « r e a f te r  «as la  aarvfta far 

Mr a thaa 2 yaars kut la  aetlaa «as takaa •

C tti} Beeausa aa fraeaadiAfs ragards
s'*-

t» eacfe la s s  ar vr»jif delfvarj a f  «ac*as 

w a r e  r e g a r d e d  a g a ^ . a s t  t fc ia  ^ p l i e a a t *

Civ) Baeaase Hie ai^H eaat had aaf«r 

dalivarad sich wacaas*

B R , .  v ^ s L
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( t )  ^ • (•u se  fm asj eitfe* %• ip p lf e « t

i s  t%T M s  t r a t a i l y  w f  % I S j l

p « r  m f tH A  e t i ^ * t s i | d  ! » t o r o s t «

C^i) Baeause « i •^^•rtajiitj has Hoea 

• f f a r M  ti tlie apjiHesat kef* re fe r fe lt ia g  

bte fr a tu iiy .

(1 ^ 0  Biisaiiee setleA  of the respeiS »tE  

t» ferfe i t  % efra tef % ieplaimSjr

a ^ i  trai^, i l l i g a l  aad f  â  ̂te s  %e
!<

l&terfercBte e f  tfels Eea*)ile Trf itiiuil*

C titl)  Feeeuse Ifee gratatlj' eaa k ^ c t  

ile fb r fe ltted  fer ac  fa a lt  e f  tfee ip]il!eeuit^

'

(ix^ Beeaase sqk^lieait b a i aiver 

helm lev e lled  «! tb any mcti ctiai£e&»

fx) B eeaii^  Ifee ^rf mciples e f  aat^ral 

J o stlee  have Hem trielateS h j  tbe resi»eMdeiits»

~ h R t 0\ A lk
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«. PtUi U . *t rwwai. «8 W*»ustt&:. t

Zhat tta  iyy^U ent ky t l X l m  

8 p f  l i c a t i « f t  t u i d e r  I S  %f H i t

Pijfiait «f l^ces ie t  8Ad swdfJK M tiee 

e&ditr 8Q « f  the o f Cfvf 1

p r^ ^ ic S a re  t lias ii^ismetcA a l l

e s  a v a ile li le  t i  h!^n • fb«r% iB  m  

•  % «r a s t  I t f  t  «SG9 1  t t  fln^iaaeli tfe* s

fiaft'ille ‘-‘•’r̂  liumal far pzapar Jair efa l 
ff tta T ^ ta tfa a ^

»ittt$r a»t yr gv^an^ f< led af m ^ !ig

Siat %a ipf IfaaAt ^a4 filed  
ttia lyflf eatlaa tuidtfr £̂ ae ts am a 18 af Hm 

figrmoat af f  aces Aet l@96^ut ^aFtos8f? kad 

ty vide dated 2Ls7-3fat
daGlf acd te f xt4i^fa^^ iaia m« nattar af 
gtpii&itf im tfea epiilieejit g feeace
t k l s  i p p l | c a t ! t a %

• •  w a i f e t  t

la  View a f ^ a fae t£  naatlaaad
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im fara  4  alMVe tite dp]iHe«it ftajrs 

t 9 T  t > e  r d i  « c f6  f

.--iv (« ) 3»at H«r%1c TrflliM^

«i«y i e  fXtased t*

I b e  r e ^ a i d e j i t s  t i  p a i r
* '  *!Mawfi.iin-.ri« ,r.?rvT--J^TT - -  --■A,' _ - ^ : r . - : '

% ihe ^ f l ie e j i t  mi t i  15% f  «r tmuM 

eti^aomd im terest l- i- ld ? 9  t i 1i«
Kr'-"-'-'" ......  - --■....... ' '-

date the I s  £!aal3|/ fa id  •

Jyif e%er t d i e f  Satsea J u st  

a i d  j ^ r a p e r  f &  H i e  e i r e o B a l a t f s e s  a f  f i e  

case ky t&« Baa'kle ^nkuaal mtf %e craAteft 

fa  favaur a f ^ e  a^plfcsa t  i*

fe ) Ĉa s t  af ti e ipplf c aU am naj 

alfia He a w d e d  ti «ie sqppHeimt as igaim st 

tite #espaadiaftt&.

l i a t  9 aiding dee! sia& l^e qij^lleait
prays far lfce fallaMaC iatcriw arder t

(ft) ti e t^espaadeat aa»S aaj Ike

direatad tt  piqr la a s t  k rl9 f@ ^ /- tanedf ately

[ I  -iR - (̂ 0 3̂ ’ /%
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f9 t  sBTViVttl «f Ike ifpiplieaEtv

1 0 .  m / C

XI* JL f*stel •rdtr s ir ia l  B*i -UVv^‘g

Aatid !s6Bn»afr#m \4Css

f « s t  • f ^ c a  f b r  l ^ « 6 0 / *  a s  e a a r t  f « e ^

1 2 .  M  B  t  » f  m e  :

I t t & e x & r d g  4 - > l  U  J i m a e s c i r Q  

l t f e k » « f f , 4 a t e d f  x ^ ^ . h t ^ V o d S k

JaiBUiRry f ^ Ip flfea a t

M f f t L

I f  Baa acci di«at €9 jrearsf laa af 

la ie  £hi?i U ila fiatiia £a1» koreliy verffjr 

tHat lia  fmXmXe  a f  1 4  aid 6 ta  12 ar«

trua ta p a m a a l fcaavleSga aad Hia aa a t« |ts

a f fara  5 are ia lia v eS  t i  lia aa la ia l  

advie a n d  Itnatt have aat £iq»fr®6saS aay 

■atarial faa%

l A c l o M R t d a t a d ;  

J M t t U y  ) 5 ^ i w 6 i



’ 1)1 o  ' - t M i l r a l  A f l f i l  i H  H t. r  a  1 1. V y

(1<11 n o n r h ,

o f  1990 (L)

In ttio !!oii

<M I ah >»() ;id

I 7
A n

“6 . A No,

T?abu Ram V a ls h  • • • •  • • • •
. V e rsu s

. A

• • • •  A .pplicant

Union o f  I n d i a  ^f/B t h e r s  « . . .  R espondents
A N N B fU R B , A -  l g .

I!I THE Gr,r ;T G? SU3 D IV iao W A  MAGISIHATB H o a
v u t t  ,

- /

-A

n o ,

B.'^boo V aish

n  o f  1 9 9  5 .

v / s  1, D iv ia ic n a l  Pcarsonnel O f f ic e r ,  
N orthern tia ilv .’ay,
M o r a i i a l ^ a d ,

/  ,  ................  . -

2* Union o f  In d ia#

S ir ,

u r i t t e n  ststa iier 'it on b c^ ia lf o f  de-fen<3snts 1 and

2 i s  a s b e lo w i-

Pora-.!* That th e  c o n te n t^  o f  i*ara 1 a s  staffc®!? a r e  fto't asSml t te d ,  

Para«2;’ That t l ie  c o n te n tc  o f'p c ir a  2 a re  actedtted ,

Paza»3» (1 to 10>~ l l i a t  c o it te n ts  o f  Para 3(1) ta  a s

s ta te d  a r e  n o t  Gdmlttofl*

Para«.4, T hat tJi© o o n tea tr . o f  Para 4 or© le g a l*

P a c a -5 (a  & (b > - lt»a t th e  c o n te n ts  o f  Paraa 5 (a)& (b> or®

I^ e  r a L ln f c la im ed  i s  n o t  ®Jmittied«

\ -  ADD2 ilOH/jb PL SASt

P a ra«6 , The t  th o  c la im  o f  agpp licent i s  tlrae*barred .

P afa«7* 'Shzt th e  a p p l ic a n t  h a s  w rongly s t a t e d  t h a t  R s, 1200/«  

have been  d ed u cted  fta it  h i s  w ages in  o o n n o ctio n  

P u n i i ^ e n t  N o t ic e  No* 1 V ^ 2 2 6 /M K /'^  O t ,2U 7>78^  

P ara«0 , That th e  arrount o f  t is* 1 2 0 0 /-  h a s been  d e d u c tS T  „

from h i s  w*! as In  c o n n e c tio n  w ith  fjnothca: c la im  case#

Par& -9. That o n e  wagDn : o.Na«.24490 v/as fr a u d u le n tly  d iv e r te d   ̂

from Mughal i^arni and d e l iv e r e d  a t  S a fip u r  on  forged  

r a ilw a y  receipt io ,675B 69  dt, 20* 5 ,77  by P l a i n t i ; ^ » 

T hat th r e e  rnorc'coal wagons wore a lso  d e l iv e r e d  on  

fo rg ed  r a i l ’, ay r o c e l.o ts  by tii e  p la ln t i . f f *  l l i a t  th e  

paymcjnt o f  g i'a tu ity . oomes to  R s, 13411, 20 p a i ae o n ly  

and i t  has been v;l tJiheld on the a d v ic e  o f  supc^intcjndeht 

i- 'o lice , i^ailvray, Lucknow,
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P a r ^ l O .

Par»>U*

9ar«w i2*

^ \ ^ o o | -

T h a t  a n  g n o u n t  o £  i  s»  1  s  o u t s t a n d i n g

a g e l n s t  h im  i n  o o n n s c t l o n  v ^ l t h  v 3 n o n g .< S e l l v c * y

c o a l  w a g p n a  o n  f o g g e f l  r a i l w a y  r e c e l p t 8 »  ,

T h a t  t h e  c a u s e . p f  a c t i o n  a r o s e  t o  t h e  ^ p l l c a n t  

v jh e n  h s  w a s  p o c t c d  a t  S a i ^ u r  R a i l w a y  S t a t i o n  

(D 1  s t r i c t  U n n a o ) .  . • .

f h a t  t h e  o p p o s i t e  p a r t i e s  h a v o  t h e i r  o f f i c e s  

^ M o r  a d  afau ;.4 -< g g  0  e l h l

P a r ^ l 3 ,  T h a t  n o  c a u s e  o f  a o - t l o n  a r o s e  t o  t h e  a p p l i c a n t  

a n d  t h e  ^ p l i c a t i o n  n c o d s  t o  b o  d i s i m i s s Q i a ^ x d t h
%

Divl^Pcrsonnel OfHcer
r i o r s ( 2 a b c < a * N * R l y ,  * M o r a 3 a b a d  

for U n i o n  o f  I n d i a .

A
® i e  c o n t e n t s  o f  t h e  a b o v e  p r x a o  a r e  v e r l f l o f l  

t o  bo t r u e  o n  t h e  b a s i s  o f  i n f o r m a t i o n  g a t h e r e d  f r o m  

o f f i c i a l  r e c o r d s «

V e r i f i e d  a t  J 4 o r a d a b a a  o n  ‘̂ / 9 / 1 9 8 5 .

O i v l * P e r s o n n ^  O f f i c t ^ ,
N , R l y , M q r a i 3 a b o d . ■' N ,R l y , M o r a < 3 E t > a d  

f o r  U n i o n  o f  X n d i a .

X
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In th o  Hon’ b lo  Admini8trativc?'T*‘i ^ u n a l
2 # '  A dd^IienW , A l lahabad  \I I J

C j g ^ l t  Bertch« Al lahabad

^ o »  / 7  0 ^ 1 9 9 0  ( L )  '

Babu Ram V a l a h ........................................................A p p l i c a n t
* V e r s u 8

Union o f  I n d i a  ^//O th er s  » . .   ̂ • • . *  • • • .  T^espondents

7 IM  U b I o v  c£  l i x S S a  t
T 7 ti3ongta tb t Clic«32a 1 S«nig* I*

S o z t b t r u  B i l ^ a a y #  B « x o « i  H o o a a .

KOll«« o/fl 80¥p c Jo r tfp w t o f,p iy w » t cf 
Ro 120oA «3iaiotf4 tMt PoulabBiiBt Ifltttr 

2 1 . 7 . 7 8  ^ b l c b  l a ^ £  o t t B i l l i i l  toy
p m A i B  3 « t t « r  u o ,  l 3 ! f e 2 / 2 3 6 A l S / %  C  « l t « 4  
2*4.80 to B*R.T»ii8b, 8rth*5fa!=5E4*iWlH^
Ip ttl . Ifci^ax s l lp u x  D l* t t .  T3B«iOt

__________ :_________________ ^

aiXj

U n 4 6 r  a r « t r a o t 4 o r )  i  l y  c 2 4 « i s t  l | t < 5 *  e t ^ t l o u  

2ia «tt X Sitf Si>u3;, tbi at|ov« 1 tsig to «)t]iiit tbc

t J O i f ix i io t  9 4  o c t i c s  o / s  ,8 0  C P c  o n  t h «  f o H o » l i ^  g r o y o < 3 a i -  

1 «  _ T b i t ^ w y  ® l3 b v «  i « B « d  c l S e f j t  t ? a a  V c o r k l c g  a a  # « t i O B
«

J M iifc t fX  l i& z td { { } u r  K a t i a  D & a t t .  S b a h j a b i c p u r  t e  t t n  j r t a r

2 *  ' f  b f il :  Tpf c l i e n t  v t j s  i p r i j s < i w i t h  o t a i r g a  g t v a t  " ' ' i  • 

1 ^ / 3 B ^ 3 3 6 / h k / 7 6  j s i t e  d  X 2 »  7 ,  ^  j g $ g  x a o f t  4 t «  <5 ! i y  « r  0  I d t n t  

at c li#ot rwua st« 4 tb« a<ip5»lft3j|tloii f or
i B t p i o t i o n  c f  j f o o w f  c t r ^ l c c i i !  i n  tba cbaxg* * « t

' " b l o b  n a «  • b c « B  t o  m  c l j a t i t  c n

3« T b it  n b l3 i t3sr e I&a ^  la e  fo tb «  pxcoi #  of 

th«  r i c o i 4  ba »a » ponlshtESet c jjiez  c o t Sot

r o » J ^ ^ ig |^ 3 /* K /%  iftltaa 2 i* 7 .7 8  ^ r ^ . 3  ce 2S*7.78
-Ar.

4m t b t t  Bjr o l i f u t  t b s w a f t f l r  a p p t i l e a  t o  u i t l a i o a i l

t i u i t b a r  K o o s a ^ i m  v b S o b  l a a

4 l l o i a d  1 1 4 B  l a t t e r l i c i ,  1 3 / 8 1 / 8 3 6 / 1 0 0 ^ 7 6  2 * 4 * 8 0 ,

T W  i K i d  l e t t e r « :  J o b  c a r O i X l f l a  t b «  p u c i a b B a n t  o t  

J B P O f l i t l o c  o f  B i c c ? « r 7  c f  KEf l O o / -  f r o B J  c y  c l i e n t  p « o b  

H i «  a i x v a d  OD o l H t i i  c ts  1 0 , 8 « 6 0  a f t a ' r  z £ t l 3 i c ? a c t  

\ii wy 0  l i a e t  i  lO E - h* 1 3»a y  9 i  r t i c a  .  

■ 5« T t a t  B « a ^ o o / -  b g d  t l j S a ^ y  b i a n  j « < i u c t a 4  l i y  t b a ;  

% l l » n 7 A 4 D 5 i n l « t r j < / i t f t ,  m  e l i s r f c  x a < ltH !ffe a i

u ltb tss t « « « ltlo :; f«ap tb a  rep lv  cf cbnx^a a b ia t  iapoalug
--------- - — --------------------- -̂----------------------------- ----------

x a o c t a ^ ^  Bfl lo n A f ^ g i  tb t  pay c£ gy c llerib*
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A49isigl:iaticD to zsti^a tfa9 nl4ancuct cf Hs laooA 
to t c<t ISO II t a l l*  04 biroc tb ls  »otlo«.
d *  'ik t a t  o y  < x l S i c t  b e  i s ^ i u e o t a ^  l o s  p 3 7 S ! « t  o f

i f s A n s  t o  R i  i S O O O / -  t u t  t t «  m l 4

affO U K ru  b a o a ^ e o ^ & c ^  p a i < 9 «

'V  -^ t a t  the oauca U oiotjitc jjroaB Tiitblo th« iuri*- 
diotiuD U tb: .ClvftlCc'JXt d  .ebal?5ah:sEpu2: f ox  ̂liioh 
illagsl puB* ctD̂ Bt tije :\cpoi?a'S t l̂thcuti iuHiP îjrr to^ 
pioc«au3fl of d to i i l  jur;*:ic« a iS isoDjbl*

o p p c i c t U B i t y  li  d « f e t c «  t h i s  c o u r t  f e o  j o r i o ^ i c t l t a  t o  

try  tb3 suit.

6 *  *2 b a t  t b 3  s u i t  f  e  % l u M  t o  1 ^ 9 / ^ 3 0 0 / - .  p 2 u »  J t t a j s a t

« t  p 9 r  a  r u u i*  a l c r r r  - : . t b  r , c / t l c 5  o l x j x f j ^ s  o f  i l e l l o A  

« M  t y p j c j  a  D a  p o 3 t l 2 T  - : ^ : n o J t 3  o f  R a t b s

o e u K t  £ c t w o u l < !  l} «  paJ<5 t o  j D d  e t i « c  t b 3  s o i t - l a  f  i l f l a .

YOU a3M tb fla f c-zp, r3-iu« stoa to  p**,y }a 1200A 

p !L u a  i c t ^ H a t  a t  Xe  ̂ p i r  i i - .n o w  S a ^ t u l t y  a x o u f i t i r j - ^  t o

& •  l o o t l c .  Q u a J ^ S f  o f  i  G  l l o / -  a n a  p o e t i u x

•  W  t f p A m .  « ; q p - B #  0 o f  K g 5 0 A  t o  tr y  o U a p t  « i t b l B  e l x t y  

A i y t  J t r o B  t b f  4 a t «  t l  r e c e i p t  * c f  t t j l a  c u t t e r  f a  

• b i c b  try o l i « t j t  a b i H  b i  i < ^ i c « a  t o  f l J s  n B u l t  J c  t tw i  

p i o p a x  c o u r t  c f  Jia^ ;aL 4  y o u  t V ^ l i a b l s  t o . p a y  t t f

4iBB|gf 6 joa c o s t  cf tt^i- £ u t t  a s

(r*C*£La9lBS j AiTf«S9tt 
F o r

E 3ta, Rkgit lot} K a s t i r
r ^ f i p o ^  n i e t t #  u n u a o
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••(«r-.v̂ li;i*:. fi îil̂ 'i fTO?i aT ra t mrs ff^Yf ^  sifr'k ■ 
m^M 4  m w  8 ^  j i f f f e i i n f l

.  c c t t  i^?  ̂ ^ r^ .q T :- '‘r  ^6'  ̂ f ( ^ i : p i '  V r  f j c f y f n  f w  w  « r r s ^

5 3 T ^ « |  1 " * ^ ; ] ? :  p T i  l t f ^  f v , X ^ " f O T T  M ^ ‘ %  n W T

^TOS' %T U  I 3 d ^ r  t ^ r i l T F T  - J;“/Q  % S ^ tT ls f  « ? f t  .

'h f ^ « j T  w  I \ i ^  fiB  p : m ' 'M m

i ( k o  %  lE ^F n  a f r r r  W f  I W t  " ^ « | | | J i I ^



■ ' : -  v ' v \ .  1

'■ . . . . ' - '  \ (■  ̂ /* ,1 / ■

.  ’ a r t s T ^  S f S s  j 5 f W W f ' W ‘ » ^ . « r > - % , l

« ■ t} H •

.  . i . W : -  .■ .  - « • • - ’ • .  • : ■■ • '  , -/■ ]:■ > :.- : : f  '  ■ h : ‘~ ^ ' ■■■ '■ :'■>■ /{■

'_ t v  H i i f t  : .

i n t f f  e f t  ? # t "

. ' i > . ' ^ .  ; ; ' ; . > ^ ^ ' ' - . - - . w - n e r ' p e t i r - c w r i i t p p r f f c w

• • '  , . ■’’ ’'■; ->A‘-'

,■'{ | ‘̂ .,,..fK;.;.., '.tn-ft'it I «iT\i

' '' 5  » t  n i n r r a
■ ■ 'V ; ,V .  '■ . • „  ■ - r : •■'

^ ' ____ ____________ ____ _ - —---- Mil  ̂ ^

■' - f  j W f

f 'i (  - I  ^ ^

‘ • t !  i5 i3 3 ^ '
r f -

• . !'«.■

- ■ ,: , v-^mi •< » |. «r

'■■•■■ J 3 2 f t ' - ’TO ffgn,

■: ■'l^Ri i r  ft«T>iIJt J'jiT«;rt?,jE;^^

; , , . ' r - . i M r  4 s? T J tT ''3 iP .T  K t r

: > v v ; ! I . ‘"' ■> 8 ^  S W S ' « T  j |

' ' ' *■..-*̂ ■̂ ''^■-‘ . ■ 1 * 1 * V“ ^ '  . " * ' ■ ■' '' * '
■ fy'.

K



V ,  ' ■ '  N 'J . *■,
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IN THE HOW:*BLE central ADMINISTR^T-IVE T^ISJNMi ALLAmBAD

ADDITIONAL BENCH A T ^ € K I ^ .^ ‘
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.OBJECTION/REPLY 

On b e h a lf  o f  resp on d en ts .no. *1 & 2 

IN

O.A. No. 17 o f  1990 

Babu Ram V aishya . •

V ersus

U nion o f  In d ia  & an oth er  ••

A p p lica n t

R espondents-

k
, The o b je c t io m /r § p ly  o f  th e  resp on d en ts to  

th e  a fo r e s a id  a p p l ic a t io n  i s  a s  under s-

1 . That in  regard to  th e  a l l e g a t io n s  made in

paragraph i  o f  th e  a p p l ic a t io n , i t  i s  s ta te d  th a t  

on in v e s t ig a t io n s  havin g  been c a r r ie d  ou t a t  S a fip u r  

in  c o n n e c tio n  w ith  the d e l iv e r y  o f  VJagon No, NR 24490 

and 3 more Wagon N os. NR 26768, VJR-38205 and NR-61024# 

i t  was r e v e a le d  th a t  th e  a p p lic a n t  had a f f e c t e d  th e  

d e l i v e r i e s  on forged  ra ilw a y  r e c e ip t s  N os. C-675869  

d ated  2 0 .5 .1 9 7 7 , RR N o .675870, 675871 and 675872, which  

r e s u l t e d  in  l o s s  t o  th e  C en tra l Government t o  th e  

tu n e o f  R s.21 ,400 /“ . The c a se  had been in vestigag(^ d

1 personnel

N , . i  i t . i a  R a i l w a y
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by O .S .I ./M .B . and th e  a p p lic a n t  was h e ld  r e s p o n s ib le  

fo r  a l lo w in g t h e  d e l iv e r y  o f  above Wagons on forged  

ra ilw a y  r e c e i p t s .O r d e r s  had been p a ssed  by th e  

com petent a u th o r ity  fo r  r ec o v er in g  th e  c o s t  o f  c o n s ig n ­

ment am ounting to  Rs*2 1 /4 0 0 ,/-  from the s e t t le m e n t  dues 

' o f  th e  a p p l ic a n t .  T h is, order, w ithhold iJ ig  th e  payment

w a s .p a sse d  on 2 2 /2 3 .1 1 .1 9 7 9  by th e  S e n io r  Commercial 

O f f ic e r # . H eadquarters O ffice#  Baroda House# New D e lh i ,  

The a p p lica n t#  who was, S .M ./S a f ip u r  a t  th e , r e le v a n t  

tim e had p la y ed  th e  major r o le  in  f i n a l i s a t ip n  o f  

th e  tra n sa c tio n #  which r e s u lte d  in  th e  l o s s  t o  th e

C entral Government. The.a p p lic a n t  had f u l l  knowledge

o f  th e  above order and a llo w ed  th e  same to  become 

f i n a l .  The ord er h av in g  been  p assed  in  the year  1979#

 ̂ th e  a p p l ic a t io n  under s e c t io n  19 o f  th e  A ct i s  c le a r ly  

\  barred  by t im e . I t  i s  fu r th e r  s t a t e d  th a t Annexure-A-3
A  ■ ............. '

r e fe r r e d  to  in  the paragraph under r e p ly  does n o t  

amount to  an o r d e r .

2  . ............ That in  regard to  th e  a l l e g a t io n s  made in

paragraph 3 o f  th e  a p p lic a tio n #  i t  i s  s ta te d  th a t  th e  

a p p l ic a t io n  i s  c le a r ly  barrec3 by t im e . In t h i s  

co n n ec tio n  i t  i s  fu r th e r  s ta te d  th a t  th e  order fo r  

w ith h o ld in g  o f  th e  amount in  q u estio n  had beenpassecS 

on 2 2 /2 3 .1 1 .1 9 7 9 #  a tr u e  copy o f  th e  a fo r e s a id  o rd er  

dateca 2 2 /2 3 .1 1 .1 9 7 9  i s  b e in g  annexed w ith  t h i s  

r ep ly  and i s  marked as A nnexure~l.
*

3 . That in  regard to  the a l l e g a t io n s  made in

P c r s o o n c i  © S e e *

N . , , ; ; u r a  R a i l w a y  

M  o  r a d, a  b  a
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paragraph 4 (a )p £  th e  a p p l is t io n ,  i t  i s  s ta t e d  t h a t ...........

th e  a p p lic a n t  was ap p o in ted  on 1 0 .8 .1 9 4 2 .as P rob ation ary  

A.S.M . and r e t ir e d  on a t t a in in g  th e  age o f  superannuation  

on 3 1 ,7 .1 9 7 9  (A /N ). At th a t  tim e he was h o ld in g  th e  

p o s t  o f  S .M .^ S .F .P ,]^ .. I t  i s .  fu r th e r  s t a t e d  th a t  th e  

s e r v ic e  record s o f  th e  a p p lic a n t  shows th a t  h is  work 

and con d u ct had n o t  been up to  th e  mark.

4 , That th e  a l le g a t io n s  made in  paragraph 4(b)

o f  th e  a p p lic a t io n  are a b s o lu te ly  in c o r r e c t  and a r e  

e m p h a tic a lly  d en ie d . I t  i s  fu r th e r  s t a t e d  th a t  th e  

e n g u ir ie s  in to  th e  faraudulent tr a n sa c tio n #  in  which  

th e  a p p lic a n t  w a s ,in v o lv e d  and was found r e sp o n s ib le  

fo r  a f f e c t in g  d e l iv e ir ie s  on forged  ra ilw a y  r e c e ip ts #  

t o  w hich a r e fe r e n c e  has a lre a d y  been made above# 

were con d u cted . I h is  en q u iry  was g o in g  on and th e  

a p p lic a n t  r e t ir e d  from s e r v ic e .  The en q u iry  rep o rt  

was su b m itted  on 6 .1 1 .1 9 7 9 , w h er ea fte r  th e  com petent 

a u th o r ity  ordered  fo r  th e  w ith h o ld in g  th e  dufes o f  

th e  a p p lic a n t ,  which were o u ts ta n d in g  by th a t d a te .

T h is o rd er  was p a ssed  on 2 2 /2 3 .1 1 .1 9 7 9 . No in c id e n t  

a s  a s s e r te d  in  the paragraph under r ep ly  e v e r  happened.

5».......  That in  regard t o  th e  a l l e g a t io n s  raadein

paragraphs 4(c)St(d) o f  th e  a p p l ic a t io n ,  i t  i s  s t a t e d  

th a t  a s  has a lre a d y  b een  in d ic a te d  above, th e  enqu iry  

p ro ceed in g s  were go in g  on when th e  a p p lic a n t  r e t ir e d  

f r o m .s e r v ic e . The en q u iry  rep o rt was su b m itted  on 

6 ,1 1 .1 9 7 9  and th e  o rd ers f o r  w ith h o ld in g  th e  ou tstan d in g  

dues were p assed  by th e  com petent a u th o r ity  on

O l v i s i o n a k ^ s o t i f l e l  © f f l c «

N o rilK '5 '’̂  K a i i w a y
- ,i .. Vv
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2 2 /2 3 .1 1 .1 9 7 9 . I t  i s  fu r th e r  s ta te d  t h a t  th e  a p p lic a n t
*

has through  out been aware o f  th e  eu q u iry  p rooeed in ^ s  

‘t  and th e  o rd ers p a ssed  by, th e  com petent a u th o r ity

fo r  w ith h o ld in g  h is  o u ts ta n d in g  d u es . The amount o f  

o u ts ta n d in g  dues was f a r  l e s s  than th e  amount o f  

R s.21 /40p /- which was th e  amount o f  l o s s  in cu rred  by 

th e  C en tra l i^vem m ent on aceount o f  th e  fra u d u len t  

a c t  o f  th e  a p p lie a n t .  In th e  c ireu m sta n ces  o f  th e  

c a se /  th e  q u estio n  o f  payment o f  th e  amount o f  g r a tu ity  

c la im ed  by tfee a p p lic a n t  does n o t  a r i s e .

6 .  That th e  a l l e g a t io n s  made in  paragraph 4 (e )

o f  th e  a p p lic a t io n  a r e  in correG t and a r e  d en ied . The 

a p p lic a n t  knew f u l l y  w e ll  th a t in  fa ce  o f  th e  order#  

t o  .which a r e fe r e n c e  has been made above# he was n ot  

e n t i t l e d  t o  any amount c la im ed  by him. There i s  no 

e v id e n c e .o n  th e  record  showing th a t  th e  a p p lic a n t  had 

f a l l e n  s i c k .  The n o t ic e  r e fe r r e d  to  in  the paragraph  

under r e p ly  I s  t o t a l l y  m iscon ce ived  and b a s e le s s .

7* .....  That in  regard to  th e  a l l e g a t io n s  made in

paragraph 4 ( f )  o f  th e  a p p lic a t io n , i t  i s  s t a t e d  th a t  

th e  p ro ceed in g s r e fe r r e d  to  in  th e  para under r e p ly  

were t o t a l l y  m iscon ceived  and th e  a p p lic a t io n  f i l e d  

by. th e  a p p lic a n t  under th e  P a r e n t  o f  Wages A ct was 

u lt im a t e ly  r e j e c t e d .

8 ,  That in  regard to  th e  a l l e g a t io n s  made in

Oii v i s i o n s

v \  o f a. d  Si b  a
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paragraph 4 (g) o f  time a p p l ic a t io n , i t  i s  s ta te d  th a t  

in  t h e  G i r c u m s t a n e e s  Qf th e  ease# th e  ap p ii® n t was. n o t  

e n title < 3  t o  any.aTOmijt c la im ed  by h i» .  As a m a tter  

o f  .fa c t#  th e  arnount o f  g r a tu ity  i s  f a r  l e s s  than t h e  

amount# which i s  o u ts ta n d in g  a g a in s t  th e  a p p lic a n t  

inasm uch a s  in , t h e  c ircu m sta n ces  o f  th e  c a se  th e  

a p p lic a n t  i s  boundJto pay th e  amount o f  R s.21#400/- 

tow ards th e  recovery  o f  l o s s ,  to  which a r e fe r e n c e  has  

a lr e a d y  been made above in  t h e  p reced in g  paragraphs 

©f t h i s  r e p ly .

9 .  That in  regard  t o  th e  a l l e g a t io n s  made in

paragraph 4(h) o f  th e  a p p l ic a t io n , . i t  i s  s t a t e d  th a t  

th e  i l l e g a l  d e l iv e r y  on th e  b a s i s  o f  th e  fo rg ed  ra ilw ay  

r e c e i p t s ,  fo r  w hich the a p p lic a n t  was r e s p o n s ib le ,  

came to  th e  knowledge o f  th e  a u t h o r i t i e s  concerned when 

th e .c o m p la in t  a to u t  th e  non r e c e ip t  o f  th e  goods and 

r c la im  in  t h i s  regard  was r e c e iv e d  by the a u t h o r i t i e s  

and in v e s t ig a t io n s  were Ordered in  th a t  m a tter , in  

w hich th e  rep o rt was su b m itted  on 6 .1 1 ,1 9 7 9 . As has 

a lr e a d y .b e e n  in d ic a te d  ab ove, th e  en q u iry  p ro ceed in g s  

were g o in g  on when th e  a p p lic a n t  a t ta in e d  the a g e  o f  

su peran n u ation  and was r e t i r e d_ on accou n t o f  th e  

r e t ir e m e n t o f  th e  p e t i t io n e r . .  The payment o f  th e  

amount in  q u es tio n  s ta n d s  w ith h e ld  under th e  order  

p assed ..b y  th e  com petent a u th o r ity .  The a p p lic a n t  i s  

n o t  e n t i t l e d  t o  the payment o f  th e  amount o f  g r a tu ity

1'  I V ; - i n n , i r z j ^ n  0 c l  

N o V I. hcr n i I
h/1 o r a d b a. ̂
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a s  c la im e d . I t  i s  fu r th e r  s t a t e d  t h a t  th e  a p p lic a n t  

had th rou gh ou t been ,aw are o f  th e  en q u iry  p ro ceed in g s

V' and th e  rep o rt su tsn itted  by O .s .I . /M .B , dated 6 ,1 1 .7 9
■   .......................  "■ ' ' ' , . '

and th e  o rd er  datptd 2 2 /2 3 .1 1 .1979 p a sse d  by th e  S e n io r

Gpmrnereial, O f f ic e r .  The. ord ers f o r  r ec o v er in g  th e

amount from the o u ts ta n d in g  dues o f  th e  a p p lic a n t  had

been p a ssed  lo n g  back a s  i s  app aren t from the order

dated  25th  June# i 9 8 i ,  a tru e  copy o f  w h ich  i s  b e in g

annejced w ith  t h i s  r e p ly  and i s  raarked a s  A nnexure~2.

The Order fo r  w ith h o ld in g  th e  payment o f  th e  amount in

q u e s t io n  and i t s  r ec o v er y  has not been p assed  a r b i t r a r i ly

a s  a l le g e d  and th e  a c t io n  i s  n o t  a t  a l l  v i t i a t e d  on

a ccou n t o f  any m a la f id ie s  a s  a l le g e d .

I
10  . ............ That th e  a l l e g a t io n s  made in  paragraph 4 ( i )

o f  th e  a p p l ic a t io n  are  a b s o lu te ly  in c o r r e c t  and a re  

e m p h a tic a lly  d en ied . The order dated  25 th  June# l9 8 l  

i t s e l f  shows th a t  th e  amount in  q u es tio n  s to o d  a d ju ste d  

a g a in s t  th e  recovery  o f  R s.21,400/-#  w hich was t o  be 

reco v ered  from th e  a p p lic a n t .  ;

11 . ,, , That in  regard to  th e  a l l e g a t io n s  made in  

paragraph 4 ( j )  o f  th e  a p p lic a t io n , i t  i s  s ta te d  th a t  

th e  a p p lic a n t  was found r e sp o n s ib le  fo r  th e  l o s s  

cau sed  by him, to  th e  Government and th e  ord ers fo r  

w ith h o ld in g  th e  payment o f  th e  amount in q u estio n  

waS(/dwiy j u s t i f i e d .  The a p p lic a n t  was, made aware 

o f  th e  p ro ceed in g s i n i t i a t e d  a g a in s t  him and he has

d i v i s i o n a l  f

N o r f h e r n

ivi o r 8 4 y- ^
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th rou gh ou t Jbeen aware o f  th e  o rd ers p a ssed  a g a iia st him/

to which a reference has;already been made in the

preceding, paragraphs. Xt is further stated that in

th e  c ircu m sta n ces o f  th e  c a se  th e  p r o v is io n s  co n ta in ed

in  S e c t io n  4 o f  th e  Payment o f  G ra tu ity  A ct, 1972

a r e  n o t  a t  a l l  a t t r a c t e d .  M oreover in  th e  c ircu m sta n ces

of the case# the adjustment of the amount in question 

\

against ,the amount of money# which the applicant is 

liable,to pay to the Government cannot be deemed to 

be a forfeiture as asserted in the paragraph under 

reply.

1 2 . ........ That in  regard,, to  the. a l l e g a t io n s  it© de in . .

paragraph 4(k ) o f  th e  a p p lic a t io n #  i t  i s  s t a t e d  th a t  

th e  a p p lic a n t  i s  n o t  e n t i t l e d  to  th e  amount in  q u e s tio n  

and in  f a c t  a la r g e  amo\int o f  money i s  s t i l l  due 

a g a in s t  him# which i s  to  be reco v ered . In  th e se  

circu m stan ces#  th e  q u es tio n  o f  payment o f  any in t e r e s t  

a s  c la im ed  does n o t  a r i s e .

13._ That th e  a l l e g a t io n s  made in  paragraph 4 (1 )  

o f t h e  a p p l ic a t io n  are a b s o lu te ly  in c o r r e c t  and

a r e  e m p h a tic a lly  d en ied . As has a lr e a d y  been  in d ic a te d  

above in  th e  p reced in g  paragraphs# th e  a p p lic a n t  i s  

n o t  e n t i t l e d  t o  the .amount in  q u e s t io n . No ground a t  

a l l  has been made o u t f o r  in te r fe r e n c e  by t h is  H on 'b le  

T ribunal and th e  a p p lic a t io n  d e se r v e s  to  be d is m is se d .

14 . That in  regard t o  th e  a l l e g a t io n s  made in

t> » v ij ;io n 3 ^ /f trs o rsD c ]

N'.': fi hs ' fn  R .TtivfHy 

fv‘t e r a 4 a b a 51
V.
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p aragrap h .5  o f  th e  a p p l ic a t io n , i t  i s  s t a t e d  th a t  hone  

o f  th e  ground m entioned in  th e  paragraph u n ^ r  rep ly  

a r e  jnade o u t and th e r e  i s  no ev id en ce  and m a te r ia ls  

on th e  record  and a r e  n o t  a t  a l l  j u s t i f i e d  from the  

f a o t s  and c ircu m sta n ces o f  th e  c a s e .

15 . T h a t,th e  a l l e g a t io n s  made in  paragraph 6 o f  

the., a p p lic a t io n  . are  :iB<30rrect. and  ̂ are,.,den ied . The 

o rd er  .fo r  w ith h o ld in g  o f  th e  payn^nt o f  th e  amount in  

q u e s tio n  had been p a ssed  lo n g  back on 2 2 /2 3 .1 1 .1 9 7 9 .

The a p p lic a n t  d id  n o t  a v a i l  o f  the departm ental remedy 

a g a in s t  th e  ord er  w ith h o ld in g  th e  payment o f  th e  

amount in  (Question and a llo w ed  th e  s a id  ord er  to  become 

f i n a l .  The p r e se n t  a p p lic a t io n  is#  th e re fo re #  n o t  

m a in ta in a b le .

16 . That in  regard t o  th e  a l l e g a t io n s  made in  

paragraph 7 o f  th e  a p p l ic a t io n ,  i t  i s  s ta te d  th a t  th e  

p r o c ee d in g s  r e fe r r e d  t o  in  the paragraph under rep ly  

are  t o t a l l y  m iscon ceived  and b a s e le s s .

17* .. T hat in  regard to  the a l l e g a t io n s  made in

paragraph 8 o f  th e  a p p lic a t io n #  i t  i s  s ta t e d  th a t  th e  

a p p lic a n t  i s  not e n t i t l e d  to  any r e l i e f  c la im ed .

18. That in  regard  to  th e  a |? le g a t io n s  made in  

paragraph 9 o f  th e  a p p l ic a t io n , i t  i s  s t a t e d  t h a t  th e  

a p p lic a n t  i s  n o t  e n t i t l e d  t o  any in te r im  r e l i e f  a s  

c la im ed .

Personae! 

Hoi-ihcrn Rajiway



aged about S \ years#

rlc isg

j  p o s te d  a t  '* do hereby v e r i f y

th a t  th e  c o n te n ts  Qf paragraph Nps 1 t o  18 o f  t h i s  

r e p ly  ^re tr u e , to  roy p e r s m a l  kMOWledge and b ased  on 

p e r u sa l o f  records# w hieh a l l  I b e l ie v e  t o  be tru e  th a t  

no p a rt o f  i t  i s  f a l s e  and n o th in g  has been oo n cea led  

in  i t .

V e r if ie d  a t

^ '- io n h f f a

p ia c e : -^ -L a J -& iL Z i4 .
4  (S ig n a tu re  o f  th e  Deponent)

D ^ T E  :  5 '')  —

(S ig n a tu re  o f  C ounsel)



I

D . 0 . 1 ^ . 7 0 4 ^ 0 - 1 2 0 - 7 9 .

My de? r  S hr-rm?::,

K>,;

3 4

He^dcu^-'rters Office, 
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Subj- Ex .A rriftl to I m ^ l C ,  V 9 i^1 d t .Z b  , k > V ,

R lj.lte c e lp t of v.'^acn Kv> .K'S.'dkk90 c"nt?dning co^'l^c Ifdm 
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de livered  ^<tS?^fipur on forced 'J l Ko .675669 d t.2 0 ,5 .7 7

. i s s u e d  f r ' m S i t e ^ o p u j ' ( $ . l a y . ) *

..‘Ref:-Ycur D .O .le t te r  Nr.l48-FD^S';P::-79C d t.2 0 .7 .7 9 .
I

'' J "'-J ~ i
Kindly refe  r  tZri)y;rC!/2,Sj^ D. C . ]£ t t e  r No, C y 2 C7 6/7/77 

d'^ted 2 0 ,6 ,7 9  addfessed to CSO/N,Riy./copy to you w herein f.c tion  
u rn e r  E&A Ilules &gaire t  S hJi.R ,V ^ish ,S i’i/S afipur( r e t ir e d )  wj>s requ ired
to  be tf^kcn,

V 2 ,  Eix^uiries tifcde''y CSC h;-'ve reve'-'led t h - t  Sh.D. R.V'iish
V wj)8 resp o n sib le  for d e liv e ry  on forfed  /n-l. He observed th o t  even 
\ i f  ShJ3.H .V sish hss s in c e  r e t i r e d  his /iues i f  not p^-id c^n be ^

r

Ke h;^ further o'^served th^-t three more gore o 2 (fH(£,' \ . '•

3£20 5 ^nd A". 610^^4 v.erp viso found to h -̂ve ^een delivered on forged I .•
K O .675S70, 675S71 S, tl%lZ  d^-t£d, : c .  5. 77 . T i v s .  5,;^ h ' v e  ^ I s o  j  / 

>^een shON’n ?‘s issued from  SitrT^rf;;npur(E.ivly. )  •

4* ' The dues o f Sh.L .R.Vs^ish, if netIrc'-d:^' pr.id^te withheld 4

under. f,.dviCe to this office.

5. ivction rnf-y p Is o  be initi^•t.PG to ret the c-ses registered
r.;ith the loc'^1 police '̂ nd copy, of the Flh submitted t:' this office.

Yours

X

Shri S ,K,ShJ:>rm'',
Sr,D.C,S,,K.Rly.
MORADi^AO.

Copy fo rw a rd ed  to S h . L , C , 14rH h u r ,U y .i .C S X c ]|^ ife r t .'S i . H e  w i l l  

plefsSe  r e f e r  to  S r » D C S /14i ‘ s  D ,G ',l '.'o ,4S-FD-SFP:.-7 9 C d x .2 0 . 7 . 7 9  snd  th.1.s offic-. 

l e t t e r  ‘ —  .  , >

Sr.DCS/I’iB fis Well office e't tie e'jrliest.

Copy to -CSC’/i->̂ rodc* House,M?w Del̂ '̂ i for infcrftpjtion.
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q  P e p m ^ o ffic t r
^ ■ R l y .  M O r W ^ B A D ^
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d t .  26.M-.775 '' ĉioOn / b .  K:i.2)Ai-90 con t^ i in in^  

' 4 o a l ,  clciiiTiin" f o r  i's. >3S!/-* v'a-on f r a u d u l e n t ]
■ ■ 'd e l i v e r e d  a t  Si'Tll on for.-zed iui i o .  675369

d t .  20. 5 . 7 7 .

. -
a e f  ♦- 'i’our o fr ic e / i^ .  J. ;'o . 4-S-'-’raud/oi''Pii-79w  

o f  2 5 .2 .8 0 ^

 ̂ ^ incG t h e  set t loLiGnt dues o'i' i ^ e t i rd d  Si’l/SFira
^ l i r i  ' l a i s h  has  been v.'ith he ld  iuiJ ujjder p r o c e s s  o f  r e c o v e ry  

■;and a s  such  p l e a s e  a d v is e  :.;e the  p a r t i c u l a . - ' s  o f  r e c o v e ry  a t  your 
e a r l i e s t .

i An e a r l y  r e p l y  v i l l  be ::!ucij a p o r e c i a t e d .  '
: y  ,  . '  ■

i .^ours sinc|^rely, 1

; S h r i  T-.ci .Sant,  
aU0/ •  Of f j .ce  i' * i-ly. ,  

:K o ra d a b a d .

( 3 . : ; .  J i n y n )

r
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Circuit Bench Lucknow.

B a b u  Ram Vaish.

In re;

B a b u  Ram Vaish.

S .& .N O .

''arsus. 

Union bf'India and otreis.

, . Applicant.

of 1990(1.) 

Applicant.

.... fiesponaents,

AFPLICiiTIOH CONDOH a JIOK DSL.AY.

T o .  ' '

The H.in’ble The Vice Chairinan,

and other K o n ’ble nieinbers

of the aforesaid,' Tribunal. i

The applicant naraed above , most resjpectfully, 

b e g s  to s'ubnrit as under?-.

I •

1. That the applicant .was retired from service

on 31.7.1979 and after retirement he’ v?as not paid liis 

gratuity on the ground of some baseless charges levelled 

against him.

That after retirement the applicant had fallen 

Seriously sick and as a result of that he c^uld not present-

bis matter of gratuity before the concerned isuthorities.

B ,



3. . ' That the applicant in his siclcness had reraaineci

alvjays unconcious to Miich his faailV' members took 

as an effect of some evil spirit and because of

the same no treateraent was ^iven to the applicant 

upto 31.7.1980 except the 'BUA, POOJA* etc. © n

.y y  1.3,1980 when there was no improveraent in t he condition

of the applicant he was taken to a Registered

Ayurvedic Practititioner ¥aidya X's?ho started treatfflent

b y  which the applicant recovered his condition on

18.3,1985 and thereafter he filed an application as

advised before the Prescribed Authority under Section

15 of the Payment of Wages Act ,1936. A true copy of

the Medical Certificate for his si&kness is annexed 

herewith as Annexure. Ko.l to this application,
% . . e /
i' , ■ , I

4  4. That,.the said application under Section 15

■4 o f the Payment of ‘wages k c t was fin£illy decided on

21,7.1989 then only the applicant could le z r m i that 

he should file an application in the H o n ’ble Central 

Administrative Tribunal and accordingly after the

date of order i.e. 21.'7.1989 the applicant has filed 

the original application in the Central iidiainistrative

Tribunal on 16,1.1990 i.e. within one year from the
.1

date of last order but the H o n ‘ble Tribmial at the

tirae of admission observed the application to be beyondl 

the tirae of delay jpermissiMsle u/s 21 of the Cental 

Adfflinistrative Tribunal A c t , 1985.

, -  2 -  , '

i



5. That it is submitted that t h e  delay, if any,

was ‘not deliberate but beyond the control of the 

applicant and as such the same is liable to be

condoned.

6. That it is also subraitted that if the delay

is not dondoiied and application is not admitted 

the a pplicant shall suffer irreparable loss and 

injury by iSsing an araount to a tune of Rs. 13,411.20.

7. That it is further submitted that t h e

i

applicant is advised to state that ‘“Ko claim for 

gratuity under the Act shall be invalid merely because 

VoB Claimant failed to, present his application 

within the specific period”, under the provisions

of Rule 7 -15) of the payment of gratuity (Central)

^iules 1972.

8, That in the circurastances aforesaid it is very

much expedient in the intrest of justice that the delay, 

if any, is condoned and application is decided on merits,

It is, therefore, most respectfully prayed 

that the Hon*ble Tribunal may graciously be pleased

U
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to condoned the delay, i£ any, in filing the application 

and the application may graciously be decided on Hiexits, 

in the interest of justice otherwise the applicant 

shall suffer irreparable loss and injury.

L ucknow;Dated 

febr u a r y , 5 , 1990.

Verification.

A«ppliGant.

I, Babu Ram; v'aish, a^ged about 69 years, 

son of Late Sri Lala Hathu Lai, hereby verify that 

the contents paral to 5 of this application are 

true to ray personal knowledge and those paras 6 to 8 

are true on legal advise which are believe to be true

and that I have not suppressed any material fact.

■ /
p . .

i ^ l p p l i c a n t .

Identified 3ri Babu Ram Vaish v/ho is

<

personally known to me and has signed before me.

i T .H .T iw ari ) ‘A M r
. M v o c a t e ,

Counsel for the Applicant.

m .
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C .M , A P P L I C A T M  M O .

iQ  r e s

O . A .  H o .  17 OF 1 9 9 0

O F 1 9 9 2

.u y

S)

B a b u  R a n  V a i s h

V e r s u s

U a i o a  o f  I n d i a

M i n i s t r y  o f  R a i l w a y s  & a n o t h e r  . . .

i ^ p l l c a n t

0 p p .  p a r t i e s

B iS J O J ID a B  a f f j s a y i t

i

! •  I ,  B a b a  Ram V a i s h  a g e d  a b o a t  7 1  y e a r s  s o n  o f  l a t e  

H a t h u  L a i  r e s i d e n t  o f  C / 0  V i j a y  K u a a T )  S t a t e  B a n ic  o f  I n d i a *  

S h ^ a b a d ,  D i s t r i c t  H a r d o i  d o  h e r e b y  s o l e m n l y  a f f i r m  a n d  

^ ^ S ^ \ s t a t e  .o n  o a t h  a s  u n d e r .

/  T h a t  t h e  d e p o n e n t  i s  t h e  p e t i t i o n e r  i n  t h e  l i i r e s a i d  

* i t  p e t i t i o n  a n d  i s  w e l l  c o n v e r s a n t  w i t h  t h e  f a c t s  o f  t h e

\

c a s e .

3 «  T h a t  t h e  c o n t e n t s  o f  p a r a  1  o f  t h e  o b j e c t i o n / r e p l y  

f i l e d  b y  b o t h  t h e  r e s p o n d e n t s  a r e  w r o n g  a n d  h a v e  b e e n  m a d e  

f o r  t h e  p u r p o s e s  o f  t h e  a f o r e s a i d  c a s e  a n d  a s  s u c h  a r e  

c a t e g o r i c a l l y  d e n i e d .  A n s w e r i n g  d e p o n e n t  s u b r i i i t s  t h a t  

p r e s u m i n g  t h o u g h  n o t  c o n c e d i n g  t h a t  a n y  i n q u i r y  w a s  p e n d i n g  

a g a i n s t  h i m ,  h e  w a s  n o t  a w a r e  o f  t h e  s a m e  n o r  t h e  r e s p o n d e n t s ]  

a t  a n y  p o i n t  o f  t i m e  I n f o n a e d  t h e  d e p o n e n t  o f  t h e  s a m e *

• • • *2



{ 2  t

T h e  a l l e g e d  i o c i d e f t t / o f f e f t c e  a s  s a i d  t o  h a v e  t ^ e n  

c o m a l t t e d  I n  t h e  j / e a r  1 9 7 7  a a d  t h e  s e r v i c e s  o f  t t i e  

a f l s w e i ^ i o g  d e p o f B U t  c a m e  t o  a a  e n d  o a  3 1 » 7 » l 9 7 9 *

T h o u g h  t h e  r e s p o n d e o t s  h a is l^  e f l o a g h  t i m e  t o  i n d i c a t e  

t h e  p e a d i a g  i a q a i r y ,  i f  a a y ,  a g a i n s t  t h e  d e p o a e o t ,  

y e t  i t  w a s  a o t  d o a e *  T h e  d e p o n e o t  s a b m i t s  t h a t  n o  

i t t q a i r y  w a s  c o n t e m p l a t e d  w h e n  h i s  s e r v i c e s  c a m e  t o  

a n  e n d  a f t e r  a t t a i n i n g  t h e  a g e  o f  r e t i r e m e n t .

4 .  ; T h a t  a s  r e g a r d s  p a r a  2  o f  i h e  o b j e c t i o n  a n d e r  

r e p l y ,  t h e  d e p o i ^ n t  s u b m i t s  t h a t  h e  w a s  n o t  a w a r e  o f  

a n y  s u c h  o r d e r  d a t e d  2 2 / 2 3  N o v  1 9 7 9  c o n t a i Q d d  i n  

A n n e x a r e  l  o f  t h e  o b j e c t i o n s  f i l e d  b y  t h e  r e s p o n d e n t s *  

I n  f a c t  s ^ c h  o r d e r  w a s  n e v e r  p a s s e d  a s  a n n e x e d  n o w  

w i t h  t h e  o b j e c t i o n s  u n d e r  r e p l y *  T h e  s a i d  d o c o r a e n t  i s  

m a n u f a c t u r e d  o n e  a n d  h a s  b e e n  m a d e  f o r  t h e  p u r p o s e  o f  

t h e  c a s e *  T h e  s a i d  o r d e r ,  i f  a n y ,  w a s  n e v e r  c o m u n i c a «  

t e d  t o  t h e  d i e p o n e n t #

I n  t h e  l i g h t  o f  t h e  c i r c u m s t a n c e s ,  t h e  c o n t e n t s  

a r a  2  v e h r a e n t l y  d e n i e d *  T h e  w o r k  a n d  c o n d u c t  

o f  t h e  d e p o n e n t  w a s  e x c e l l e n t  t h r o u g h - o u t  h i s  c a r r l e « r  

o f  s e r v i c e  a n d  n o  a d v e r s e  e n t r y  w a s  e v e r  c o i o m u Q i c a t e d  

t o  h i m *  K o  c h a r g e » s h @ e t ,  w h a t s o e v e r ,  w a s  s e r v e d  u p o n  

t h e  d e p o n e n t  d a r i n g  h i s  t e n u r e  o f  s e r v i c e *

5 *  T h a t  t h e  c o n t e n t s  o f  p a r a  4  a r e  f r l s e  a n d  d e o i e d l  

a n d  t h e  c o n t e n t s  o f  p a r a  4 ( b ( |  o f  t h e  w r i t  p e t i t i o n  

a r e  r e i t e r a t e d  t o  b e  c o r r e c t *  H o i n q u i r y  w a s  e v e r  

c o n d u c t e d  a g a i n s t  t h e  p e t i t i o n e r  a s  t h e  d e p o n e n t  w a s  

n e v e r  i n v o l v e d  i n  a < ^  f r a u d u l a n t  t r a n s a c t i o n  a s  

a l l e g e d .
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6 »  T h a t  t h e  c o n t e n t s  o f  p a r a  5  o f  t h e  o b j e c t i o n s  

a n d e r  r e p l y  a r e  w r o n g  a n d  t h e  s a m e  a r e  d e n i e d #  B i e  

d e p o n e n t  n e v e r  i n d u l g e d  i n  a n y  f r a a d a l a n t  t r a n s a c t i o n  

a t  a n y  p o i n t  o f  t i m e .  T h e  o p p o s i t e  p a r t i e s  a r e  t o  

p r o v e  a s  t o  h o w  a n d  u n d e r  \ i2 ia t  c i r c o i o s t a n c e s ,  t h e  

r e s p o n d e n t s  c a m e  t o  a  f i g u r e  o f  B s  2 X , 4 0 0 * 0 0  ( B u p e e s  

T w e n t y  o n e  t h o u s a n d  f o u r  h u n d r e d  o n X y |«  T h e  d e p o n e n t  

i s  e n t i t l e d  f o r  t h e  g r a t u i t y  w i t h  m a r i s e t  r a t e  i n t e r e s t .  

? •  T h a t  t h e  c o n t e n t s  o f  p a r a  6  o f  t h e  o b j e c t i o n s  

u n d e r  r e p l y  a r e  d e n i e d  a n d  t h a t  o f  p a r a  4 ( d )  o f  t h e  

w r i t  p e t i t i o n  a r e  r e i t e r a t e d  t o  b e  c o r r e c t *

8 *  T h a t  a s  r e g a r d s  p a r a  7  o f  t h e  o b j e c t i o n s  u n d e r  

r e p l y ,  i t  i s  s a b m i t t e d  t h a t  t h e  p r o c e e d i n g s  u n d e r  

s e c t i o n  1 5  o f  P a y m e n t  o f  V feiges A c t  w a s  p r e f e r r e d  b y  

t h e  d e p o n e n t  b e f o r e  t h e  J ^ r e s i d i n g  O f f i c e r ,  F a / i& e n t  o f  

W a g e s  A c t ,  3 h a h |a h a n p u r  a n d  t h e  s a m e  w a s  r e j e c t e d  o n  

t h e  g r o u n d  t h a t  t h e  g r a t u i t y  d o e s  n o t  f a l l  u n d e r  

s e c t i o n  2  o f  P a y m e n t  o f  J ^ g e s  A c t  a n d  w a s ,  t b e r e f o r e ,  

n o t  m a i n t a i n a b l e *  T h e  H o n t b l e  P r e s i d i n g  O f f i c e r  w h i l e  

d e c i d i n g  t h e  a p p l i c a t i o n  o f  t h e  d e p o n e n t  u n d e r  s e c t i o n  

U 5  o f  t h e  P a y m e n t  o f  W a g e s  A c t  o b s e r v e d  t h a t  t h e  

h a v e  f a i l e d  t o  m a k e  o u t  t i e  c a s e  o f  

' J f r a a d a l a n t  t r a n s a c t i o n .

9 *  I h a t  t h e  c o n t e n t s  o f  p a r a  8  o f  the o b j e c t i o n s  

under r e p l y  a r e  f a l s e  and t h e  s a m e  a r e  categorically 

d e n i e d  and t h e  c o n t e n t s  t h a t  o f  para 4(g) o f  t h e  

Objection a r e  reiterated t o  be c o r r e c t *

.4
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1 0 *  T h a t t l a e  c o a t e a t s  o f  p a r a  9  o f  t h e  o b j e e t i o a s  

□ o d e B  r e p l y  a r e  f a l s e  a a d t i e  s a m e  a r e  d i a l e d *  T h e  

d e p o a e a t  i s  n o t  a w a r e  o f  t h e  A a n a x a r a J i Q _ £  f i l e d  

a l o n g w i t h  t h e  o f e j e c t i o n s  u a d e r  r e p l y  a a d  t h e  s a m e  i s ,  

t h e r e f o r e ,  n o t  i a  t h e  k n o w l e d g e  o f  d e p o c i e a t  a a d  t h e  

c o a t e n t s  t h a t  o f  p t f a  4 ( h )  o f  t h e  p e t i t i o n  a r e  

r e i t e r e a t e d  t o  b e  c o r r e c t *

! ! •  T h a t  t h e  c o n t e n t s  o f  p a r a  1 0  o f  t h e  o b j e c t i o n s

u n d e r  r e p l y  a r e  w r o n g ,  o o n c o c t e d  a n d  t U s  s a n e  a r e

d e n i e d ^  a n d  t h e  c o n t e n t s  t t ^ t  o f  p a r a  4 ( 1 )  o f  t h e

w r i t  p e t i t i o n  a r e  r e i t e r a t e d  t o  b e  c o r r e c t #

1 2 *  T h a t  a s  r e g a r d s  t h e  c o n t e n t s  o f  p a r a  1 1  o f  t h e

o b j e c t i o n s  f a i l e d  b y  t h e  r e s p o n d e n t s  a r e  d e n i e d  a n d  
k

t h e  c o n t e n t s  o f  p a r a  4 ( j )  o f  t i i e  w r i t  p e t i t i o n  a r e  

r e i t e r a t e d  t o  b e  a s  c o r r e c t *  T h e  d e p o n e n t  m o s t  

h u m b l y  b e g s  t o  s t a t e  t h a t  t h e  g r a t a i t y  i s  t r e a t e d  

a  r e t i r a l  b e n e f i t  o n  p a r  w i t h  p e n s i o n *  T h e r e f o r e ,  

t h i s  H o m b l e  c o u r t  i s  f u l l y  c o m p e t e n t  t o  a d j u d i c a t e  

u p o n  t h e  B a t t e r  a n d  o r d e r  t h e  r e s p o n d e n t s  t o  r e a l i s e  

t h e  g r a t u i t y  i l l e g a l l y  w i t h * h e l d  b y  t h e  r e s p o n d e n t s * '  

T h a t  th e  c o n t e n t s  o f  p a r a  1 2  a n d  i 3  o f  t h e  

o b j e c t i o n s  u n d e r  r e p l y  a r e  w o n g  a n d  t h e  c o n t e n t s  

p a r a  4 ( 1 )  a n d  ( I s )  o f  t h e  w r i t  p e t i t i o n  a r e

i  / j  i ^ t e r e a t e d  t o  b© a s  c o r r e c t *
- ■/ f> ■ "

1 3 *  T h a t  t h e  c o n t e n t s  o f  p a r a  1 4  o f  t h e  o b j e c t i o n s

u n d e r  r e p l y  a r e  w r o n g  a n d  t h a t  t h e  g r o u n d s  o f  t h e

w r i t  p e t i t i o n  a r e  r e i t e r a t e d  t o  b e  c o r r e c t #  a

m a t t e r  o f  f a c t  t h e  r e s p o n d e n t s  h a v e  n o  e v i d e n c e  o r  

t h e  m a t e r i a l  t o  s h o w  t h a t  t h e  d e p o n e n t '  w a s  e v e r  

i n v o l v e d  i n  a n y  f r a u d u l e n t  t r a n s a c t i o n  a s  h a s  b e e n  

a l l e g e d *
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1 4 .  B i a t  a s  r e g a r d s  t h e  c o a t a a t s  o f  p a r a  i5  o f  t h e  

o b j e c t i o n s  a a d e r  r e p l y ,  I t  i s  s a b a i t t e d  t h a t  w h e a  t h »  

d e p o a e a t  vss a o t  i a v o l v e d  l a  a a y  f r a a d m a a t / i J L l e g a l  

t r a a s a e t i o a  a t  a a y  p o l a t  o f  t i m e  a a d  a o  ^ o \ f » c a a s e  

a o t i c e  w a s  s e r v e d  a p o a  t h e  d e p o a e a t ,  a o  q u e s t l o a  o f  

r  s s e k l a g  a a y  r e m e d y  a r o s e *  T h e r e f o r e ,  t h e  c o a t e a t s  o f

p a r a  a a d e r  r e p l y  a r e  i i r o a g  a a d  d e a i e d *

1 5 •  l l h a t  t h e  c o a t e a t s  o f  p a 7 a  16  a a d  1 7  a a d  i 8  o f  

t h e  o b j e c t i o a  u a d e r  r e p l y  a r e  v r o a g  a a d  t h e  s a m e  a r e  

d e a i e d  i a  t o » t o *  T h e  d e p o a e a t  i s  e a t i t l s d  f o r  h i s  

g r a t u i t y  a l o a g w i t h  m a r i s e t  r a t e  o f  i a t e r e s t *  

l 6 .  T h a t  o a c e  t h e  d e p o a e a t  w a s  i l l e g a l l y  s e r v e d  i d t h  

A  a o t i c e  f o r  r e c o v e r y  o f  3 , 3 2 0 / »  ( B a p e e s  T h r e e  

t h  O tis  a a d  t h r e e  h a a d r e d  t w e a t y  o a l y ) *  O a p r e f e r r i a g  a a  

a p p e a l  b e f o r e  D i v i s i o a a l  H a l l w a y  M a a a g ^ r ,  H o r t h e r a

B a i l w a y ,  M o r i d a b a d  w h i c h  i s  b e l a g  f i l e d  a s  A a a e x a r e
\

M o* B ^ l  t o  t h i s  R e j p i a d e r  A f f i d a v i t ,  t h e  d e p o a e a t  w a s  

v f t i l l y  e x o a e r a t e d  v i d e  o r d e r  l i o  i 3 / S i ^ 2 3 6 / i ' i K / 7 6  d a t e d  

T 5 ^ l r ^ l ^ 0  a a d  p h o t o - s t a t  c o p y  o f  t h e  s a m e  i s  b e i a g  f i l e d
7 ■

j a a g c j i r e

t u c k a o w  ^  ( D e p o a e a t )

D a t e d  s 2 9  9 2

m m m m .

I,  t h e  a b o v e  a a m e d  d e p o a e a t  d o  h e r e b y  v e r i f y  t h a t  

t h e  c o a t e a t s  o f  p a r a s  l  t o  16  o f  t h i s  r e j o i n d e r  a f f i d a v i t  

a r e  t r u e  t o  m y p e r s o a a l  k i a o w l e d g e  a a d  a o  p a r t  o f  i t  i s

............ 6
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f a l s e  a a d  a o t h i a g  m a t e r i a l  h a s  b e e &  c o a c e a X e d *  S o
, - , . 1

h e l p  m e G o d «

*  (5 t

L a o i c Q o v

i ) a t e d t  2 9  S e p  *92

D e p o Q d i i t

1  I d e a t i f y  t h e  d e p o n e a t  

h a s  s i g n e d  b e f o r e  m e «

S o l e m n l y  a f f g m e d  b e f o r e  m e  oq_ 

^  b y  t h e

l o N i s  I d e a t l f l e d  b y

I v o c a t e ,  H i g h  C o u r t  a t  l iu o ic a o w *

1  h a v e  s a t i s f i e d  m y s e l f  b y  

e x a m i a l a g  t h e  d e p o n e n t  t h a t  h e  

a n d e r s t a n d s  t h e  c o n t e n t s  o f  t h l S '  

a f f i d a v i t  ^ I c h  h a v e  b e e n  r e a d  o u t  

a n d  e x p l a i n e d  b y  m e t o  h lm «



v w  / j N N b X i ' l ^  N o  I
r i i  t - J  Y  .  ---------------- --------  

O O P J

From BH ¥ a lsh  i> .a.H .

i > V - j a j l p i i ?  i)» R I y

C ^ 'P H )  M o r a d a b a d

X( R e s p e c t e d  4 l r ,

B e :  R u f l l s h m e a t  a o t l c a  N o i3/a^236/m ^76  

D /2 7 /7 /7 8  ( P e b l t  o f  Rs 3 3 2 0 / -  R e c o v e r y  a t  t h e  r a t e  o f  

R s 1 0 0 / -  P H ) fron A a g  7 8  tD  J i i y  7 9 «

I n  c o a n e c t l o f t  w i t h  t h e  a b o v e  I  h a v e  a l r e a d y  s u b m i t t ­

e d  m y a p p e a l  f o r  t h e  e x - p a r t e  a c t l o o  t a l s e n  a g a i a s t  me. 

A g a lQ  I  b e g  t o  a p p r o a c h  y o u r  g o o d s e l f  w l t n  t h e  f o i l o w l o g  

m o r e  f a c t s  f o r  y o u r  k i n d  c o n s l o e r a t i o o .

1 .  T h a t  w a g o n  n o  3 2 9 6 4  b o o k e d  e x - T a t a  N a g a r  t o  JU D  

c o n t a i n n . s  t h e  p l a t e s  w a s  d e s p a t c h e d  a t  HK c i t a t i o n  b e i n g  

b a s a x l e .  T i l s  w a g o n  r e m a i n e d  s t a n d i n g  f o r  a b o u t  m o r e  

t h a n  t w o  m o n t h s  f o r  n o n  a v a i l a b i l i t y  o f  w a g o n ,  s e c o n d l y  

w h e n  w a g o n  r e c e i v e d  f o r  TPT t h e  c o n s l g n a e n t  c o a i d  n o t  b e  

t r a n s p o r t e d  b y  m a n n u a l  l a b o u r  b e n g  h e a v y  c o n s i g n -  

\  m e n t .  T h e  m a t t e r  w a s  r e f e r r e d  t o  SfcijL/HB f p r  n e c e s s a r y

/ o \ r \  \  “ c o n t r o l  a r r a n g e d  5  T o n s  C r a n e  f o r  T P T  o f

^ ^ p n s ig n in e n t #  T h e  c r a n e  m a n  s h o w e d  h i s  I n a b i l i t y  l a

■ J * * a n $ p o r t i n g  t h e  c o n s l g n ; i e n t  i n t o  a c o v e r e d  w a g o n  as crane 

e x t r a c t  o u t  t h e  c o n s i g a m e n t  of the c o v e r e d  wagot, 

b u t  00 uld not p l a c e  I t  i n t o  covered wagon* T h i s  was 

again referred t o  BNL and fiNL arrange one KC(opea vagoa) 

for t h e  t r a n s p o r t m e n t  of t h e  w a g o n *

T h e  c o n s i g n m e n t  t h e n  t r a n s p c r t e d  i n t o  t h e  w a g o o  a n d  

t h e r e  w a s  n o  s h o r t a g e  a s  c o n s l g n m e a t  t r a n s h i p p e d  c o r r e c t l y  

^  t h e n  t h e  q u e s t !  o n  o f  i s s u i n g  t h e  DD M e s s a g e  d o e s  n o t  

a r i s e *  A s s e e t o -  t h e  s h o r t a g e  w a s  d e p e c t e d  a t  d e s t i o a t l o a  

s t a t i o n ,  t h e  s h o r t a g e  i s  u a a v o i d a b l e  b e i n g  a o p e a  w a g o a  

f o r  w h i c h  1  am n o t  r e s p o n s i b l e  a s  |b  r  c o n f e v e r e n c e  r u l e *

•  •  • *2
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X

s i r ,  1 h a v e  a c t e d  a s  p e r  o r d e r  o f  a a d  I

am  n o t  r e s p o n s i b l e  f o r  a n y  s h o r t a g e  o f  c o a s i g a e i o e a t .  

C o n s lg n i iu  n t  t r a n s f o r r e d  f r o m  c o v e r e d  w a g o n  t o  o p e a  

w a g o n *

o l n c e  h u g e  a m o a n t  R s 3 3 2 0 / -  h a s  b e e n  d e b i t e d  

a g a i n s t  m e a n d  a  r e c o v e r y  o f  Rs 1 0 0 / -  p e r  m o n t h  I s  b e i n g  

m a d e  f r o m  my s a l a r y  b i l l  a n d  n e a r  a b o u t  Rs 1 0 0 0 / -  h a s  s i n e  

b e e n  r e c o v e r e d  s o - f a r ,  I  a p p r o a c h  y o u r  g o o d s e l f  t o  

I c i n d l y  r e v i e w  o y  c a s e  o n  t h e  a b o v e  f a c t s .

I  s h a l l  b e  h i g h l y  o b l i g e d  t o  k l o d l y  w a i v e  o f f  t h e  

a b o v e  p u n i s h m e n t  I f  y o u r  h o n o u r  i s  n o t  s a t i s f i e d  b e  t e i a d  

e n o u g h  t o  a l l o w  m e t o  h e a r  m e i n  p e r s o n  t o  e x p l a i n  y o u  

t h e  g r a v i t y  o f  t h e  c a s e *

T h a n ic in g  y o u .

Y o u r s  f a i t h f a l l / ,

• ^ - x x x  

i i . H .  V a i s h
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U P " W "

J .

- P l a i n t i f f
A p p e lla n t
P e t i t io n e r

V ersu s

. . . .  . y s b i m a - ^  L ^ 3

, a l l  men by th e s e  p r e se n t  th a t  1

-D efendant 
R espondent 

O p p osite  P arty

N orthern Railway,M oradabad do hereby ap p o in t and a u th o r is e

appear, p le a d ,

'an;.! act for me jo in tly '' o r  s e v e r a l ly  in  th e  above n o ted  ca se

and t;. i:; ::-3 such s te p s  and p r o c ee d in g s  as may be n e c e ssa r y

£:::■ cv:.'if. r;Lo'v?.cution and derence o f  thiie s a id  m a tter , a s th e

c .-jsj nay and fo r  th e  purpose to  make s i g n ,v e r i f y  and

p r e s e n t  a l l  n e c e ssa r y  p l a i n t  p e t i t io n s /w r i t t e n  s ta te m e n ts  and

o th e r  documents to  compromise th e  s u i t  adm it th e  c la im s arid

to  lo d g e  and d e p o s it  money in  c o u r t and to  r e c e iv e  payment from

th e  c o u r t  o f  money d e p o s ite d  and to  f i l e  and withdraw cornments

from c o u r t  and G en er a lly  to  s e t  in  th e  prom ises and in  a l l

p r o c e e d in g s  a r is in g  th e r e o u t  whether by way o f  e x c u tio n  ap p ea l

o r  o th e r w is e  or in  any mahner con n ected  th e r w ith  a s  e e f f e c t u a l l y  
to  a l l  in t e n t s  and p u rp oses a s I co u ld  a c t  i f  p e r s o n a l ly  p r e s e n t  
X h ereb y  agree  to  n o t i f y  and confirm  w hatever s h a l^ b e  ^ law fu lly  
one by v ir t u e  o f  th e s e  p r e s e n t s .

In w i t n e s s ' w hereof I  h e r e in  tr> mir tb i?
day o f _______^ _  .1?

V
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VAKALATNAMA

liM he-High Court of Judicature at Allahabad
S I T T I N G  A T  L U C K N O W

L i ) /C l A a 4 ^  i

VERSUS

b A - o f  199®^N °- ' ^ ' ^ .

: \ i p ' l ' $ o ( ^ )

I/W e the undersigned  d o  hereby nom inate and appoint Shri R A M  R A J and  

Shri V IN O D  S IN G H  S

A dvocates , to

be counselt in  the above m atter, and fo r  m e /  us and on m y /  our b eh alf to  appear, plead act and answer 

in the above Court or any A pp ellate Court or any Court to  w hich  the business is transferred in the above 

m atter, and to  sign and file p etitions, statem ents, accounts, exh ib its, com prom ises or other docum ents  
w hatsoever, in connection  w ith  the said m atter arising therefrom , and also to apply for and receive 
all docum ents or cop ies o f  docum ents, dep ositions, e tc , etc and to apply for issue o f  summ ons and  

other w rits or subpoena and to apply for and get issued any arrest, attachm ent or other execution, 

warrant or order and to conduct any proceeding that m ay arise thereout; and to apply for and receive 
^  paym ent o f  any or all sums or subm it the above m atter to arbitration.

Provided, how ever, that i f  any part o f  the A dvocates fee  rem ains unpaid before the  
first hearing o f  the case or i f  any hearing o f  the Case be fixed beyond  the lim its o f  the town; then  

and in such an event my /  our said advocate shall not b e bound to appear before the court and i f  

m y I our said  advocate doth appear in the said case he shall be entitled  to  an outstation fee and
other expenses o f  travelling, lod gin g , e tc . Provided ALSO that if  the case be dism issed by default,
or i f  it b e  proceed ed  ex parte, the said advocate (s )  shall n ot be held responsible for the same

And all w hatever m y /  our said advocate fs) shall lawfully do, I do here by agree to  and shall in
fufuie ratify and confirm .

A C C E PT E D  :

1.

Signature o f Client

Advocate.

3. ^Advocate.
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A

SPECIAL POWER OF ATTORNEiT,

Y/o 7 .

C s n i ^ o J M m u m £ m m i  h m d ^ . lu c k r m .

. .  a

In the- t - - -.

X 3 ^  s o . ^ ^ U / i 3 9 D .  .  — .........................................................

^  Plaintiff
-> ;.::.ell£mt 
Petitioner

U ’x i i & n  ' . B f L  A s n i

t o - i u i i - * ; * - - * - - . - - . - * * -  - - Defendant
: Respondent ■
Opposite party

K N O W  all men by these present that

Northern P^ilway, Moradabad do Jiereby appoint and authorise 

’s r ^
I r n  i

to appear, plead, 

a’-rid act ^ o r ^ m e  jointly or severa > the abo^>-e noted c a s r  

and to take such steps and proceedings as may be necessary’" 

for the prosecution and. defence of ̂ the said matter# as the 

case may,be and for the purpose to make sign, verify and 

present all necessary plaint petitions, written statements 

and ..other documents to compromise the suit admit the claims 

and to loige and deposit money in court and to receive payment 

from the court of money'deposited and to fiZse and withdraw 

documents from court and Generally to set in the premises apd 

in all^ proceedings arising thereout whether by way of execution

appeal o r  other/ase''x3r in any manner connected tl7erewith • 

■ĵ as (pffectually to a ^  intents and purposes as I could act if 

personally present It hereby agree to ratify and confi'c?!, v;hat- 

ever shall be lawfully done by virtue .of these presents.

In viitnesv^ whereof I hereinto set.,n^..Jian(Lthis

19 ,
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BEFORE THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL 
• LUCKNOW BENCH, LUCKNOW.

M.P. No. of 1993

UNION OF INDIA  ̂ OTHERS

I n  R e :
ORIGINAL APPLICATION No.17 OF 1990

PABU RAM VAISHYA 

UNION OF INDIA  ̂ OTHERS
V E R S U S

APPLICATION FOR TAKING 
THE SUPPLEMENTARY COUNTER"REPLY 

ON RECORD OF THE HON'BLE TRIBUNAL

A P P L I C A N T S /
R E S P O N D E N T S

A P P L IC A N T

R E S P O N D E N T S

f

The Applicant /i Respondent most respectfully 

beg to submit as under

That the some new averments have been made in 

the Rejoinder filed on behalf of the Applicant and
I

as such, it is necessary in the interest of 

justice that the Respondent should file a

I

Supplementary Counter Reply thereto before this 

Hon'ble Tribunal.

Place
Dated

Therefore, it is most humbly prayed that for 

the reason stated above and in the accompanying 

Supplementary Counter Reply, this Hon'ble Tribunal 

may be graciously pleased to permit the Respondents 

to file a Supplementary Counter Reply to the 

Rejoinder filed on behalf of the Applicant, and 

take the Supplementary Counter Reply on record of 

the Hon'ble Tribunal in the interest of justice.

V I , -  '
LUCKNOW 

APR 1993
(ASIT KUMAR CHATURVEDI) 

Advocate
COUNSEL FOR THE APPLICANTS/RESPONDENTS
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/

. IN THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL, 
LUCKNOW BENCH, LUCKNOW.

ORIGINAL APPLICATION No. 17 OF 1990 

BABU RAM VAISHYA ... A P P L IC A N T

V E R S U S

UNION OF INDIA  ̂ OTHERS . . .  R E S P O N D E N T S

SUPPLEMENTARY COUNTER REPLY 
ON BEHALF OF THE RESPONDENTS 

TO THE REJOINDER AFFIDAVIT OF THE APPLICANT

I, P, S. KERWAL aged about 41 years
( I.R.T.S.)

S/o Sh. R.S.NERWAL R/o L-39(B) Railway

Officers Colony, N. R/Moradabai state as under:-

1. That the Deponent is presently working as 

Sr.Divl.CoBiml.Manager, in the Office of the 

Divisional Railway Manager, Northern Railway, 

Moradabad Division, Moradabad, the Respondent 

No. 3, and as such is fully competent to file 

Supplementary Counter. Reply and is conversant 

with the facts and circumstances of the Case. 

The Deponent has read and understood the 

contents of the Rejoinder Affidavit under



That the contents of Paragraphs 1  ̂ 2 of the 

Rejoinder Affidavit need no comments.

That the contents of Paragraph 3 of the 

Rejoinder Affidavit are denied and the 

contents of Paragraph 1 of the Counter Reply 

are reiterated as correct. It is stated that 

the Applicant delivered four railway wagons on 

forged receipts to a fictitious firm named as 

Bharat Trading Corporation without verifying 

the original labels or seeking permission from 

the Competent Authority at the Divisional 

Office, Moradabad. The Competent Authority 

order to recover the cost, Rs.21,400/= 

(Rs.5350/= + Rs.l6,050/=) from the Settlement 

dues of the Applicant. The actual owners of 

the wagon preferred a Claim for the cost of 

the goods. An inquiry /investigation was 

conducted by Inspector

Moradabad and the Report dated 06th November 

1979 was submitted; A copy of the Inquiry 

Report dated 06th November 1979 and the 

Recovery Orders dated 05th February 1980 and 

23rd August 1984 of Rs.21,400/= is being 

annexed as ANNEXUREs Nos. C-1, C-2 § C-3

respectively to this Supplementary Counter 

Reply.

That the contents of Paragraphs 4  ̂ 5 of the

-  2 -



contents of Paragraphs 2, 3  ̂ 4 of the Reply 

are reiterated as correct. It is stated that 

the Applicant is responsible for the loss to 

the Railway Administration to the tune of 

Rs. 21,400/= and as such the recovery of the 

said amount has to be made from the Applicant.

A . That the contents of Paragraphs 6, 7, 8 § 9 of
I

the Rejoinder Affidavit are denied and the 

contents of Paragraphs 5, 6, 7  ̂ 8 of the

Reply are reiterated as correct. It is stated 

that the payment of Gratuity of Rs.13,411.20 

to the Applicant has not been made as the 

amount to be recovered from the Applicant was 

Rs.21,400/=. The Railway Administration has 

not been able to recover till date, 

Rs.7,488.80 from the Applicant.

That the contents of Paragraphs 10, 11  ̂ 12 of

the Rejoinder Affidavit are denied and the

contents of Paragraphs 9, 10  ̂ 11 of the Reply 

are reiterated as correct. The Applicant is 

not entitled for the payment of Gratuity as

I the recovery of Rs.21,400/= has to be made

from the Applicant.

: 7 . That the contents of Paragraphs 13, 14, ,15 ^

16 of the Rejoinder Affidavit are denied and



correct. The amount of Rs.3,320/= has no 

relevancy with this Original Application. The 

Original Application is devoid of merits and 

deserves to be dismissed with costs to the 

Respondents.

d .
Place :
Dated : So APR 1993 .  _!‘! ) I p o S e ¥ W -

ocnjor D;v]. Lornniei cin] Mtinfif*f r

V E R I I C A T  I O N

I, the Deponent above named, verify that 

the contents of Paragraphs 1 to 7 above are 

true and correct to my knowledge derived from 

information and records. The legal parts of 

the paras are based on legal advice received 

which is believed by me to be true and 

correct.

Verified this, the day of April, 1993 

a t  ,

C on-iT iB fcial 'mamis-r
H,sy, iVIoradabatL
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in re;

O.A. Hd . - 17 of 1990.

fer 0r<jJer s on..S'' < 5 ^ ^ 3 ^  
.......

C-y. R e

Babu Pam Vaish.

Versus;

Union o f  India & Others,

Applicant,

j^PiLlCATION FOR RECALL O F  ORDER DATED 12.5. 1995 
PASSED BY HON' BLE MR. JUSTICE Wl C, VSH^A.

The applicant named abDve# most respectfully begs 

to submit as u n d e r

For the facts and circumstances mentioned in the 

accompanying affidavit, it.is most respectfully prayed 

that this Hon'ble Tribunal may graciously be pleased to 

recall the order dated 12. 5:. 1995 by means of which the 

above noted petition of the' applicant has been dismissed 

for want of non-prosecution and restore the case of its 

original numbers and may be heard and decided on merit, 

other-wise applicant shall irreparable loss and injuries.

LUCKNOW;

DATED; , 199 5. Counsel for the Applicant.
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BEKD'RE THE CENTRAL A m i K I S T R M ’IVE T R I B U N E ,  LUCKKOW.

Babu Ram Vaish.

Versus;

Union of India & Others,

Applicant.

0pp. Parties/ 
Respondents.

a f f i d a v i t  i n  SOPBDRT o f  APELICi^TIOH ItR RECALL 

OF THE ORDER DATED 12. 5. 199 5.

I, Babu Ram Vaish, aged about 74 yearS/ Son of 

Late Sri Lallu Nath Lal^ Resident of E- 2/658, Vinai Khand, 

Gomtinagar, Lucknow, the deponent, do hereby , solemnly 

affirm and state on oath as under

1. That the deponent is applicant in the above noted

original application, as such is well conversant with

the facts of the case,

2. That the aforesaid case of the applicant was

listed for arguments on May 11, 199 5. The said date was 

declared holiday on the eve of Idul Zuha.

3. That the case of the deponent was listed for next

. 2.
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date i. e. on 12. 5. 199 5.

4. That the cxDunsel for the applicant did not

attend this Hon'ble Tribunal on 12. 5. 1995 and therefore, 

this Hon'ble Tribunal was pleased to , dismiss the afore­

said case, as the counsel for the applicant was not 

present.

5. That the deponent was seriously ill and could

?ot contact his oDunsel. Only o n  7th July, 199 5 , the 

'deponent contacted his counsel who had sent his clerk 

' to the office o f  this Hon'ble Tribunal and it was reveal 

from the office records that the aforesaid original 

application of the applicant stands dismiss for want of 

prosecution.

6. That the deponent most humbly begs to state that

without any fault of his , t^is'-'a^resaid case has been 

dismissed. In case the order of dismissal of

the application, dated 12. 5. 1995 is not recalled, the 

^ p l i c a n t  shall irreparable loss and injuries , as he is 

already 74 years of age and is aling.

7. That in the view of above mentioned facts and 

circumstances it would be expedient in the interest of 

justifie that the Hon’ble Tribunal may please to recall the 

order dated 12. 5. 1995 passed by Hon'ble Mr, Justice

0 i c ,  Verma in the aforesaid original application and
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restore the same in its original number and may be heard, 

and decided o n  merits.

LUCKi^;OW:

DATEDj , 199 5.

o ^ l T ' f r r : :

DEPDNENT.

VERIFICATION:

/I/}!

I, the deponent named abovgy^do hereby verify that

th e contents of paras of this affidavit are

/.true to m.y own knowledge# those of paras .___  ^̂ — 5Te'”

/;j/true as per information derives from the perusal o f  records

while p a r a s ___  are based o n  legal advise. No part

of it is false and nothing material has been concealed. So 

help me God.

LUCKl'i'OW:

DATED; /'jVTS , 199 5.

I, identify the deponent , v^o has 

signed before me.

ADVOCATE.
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I n  t h e  H o n  * b l e  C e n t r a l  A d m i n i s M l | ^ ^ e 0s ^ i b m a l ,  3

l i a c k n o w .  Daw ^ ; * " “

M .A .H O , \ S  ' o f  1 9 9 5 .

0.A.HO. 17 of 1990.

5.

B a b u E a m  V a i s h  . . . . . . . . . . . . . . .  . . . . . A p p l i c a n t

U n i o n  o f  I n d i a  a n d

V e r s u s

, ^ p o 3 l t e  P a r t i e s  
O t f a e r s . . . . - * * * *  m tm  v£ iR ttn

A p p l i c a t i o n  f o r  f i l i n g  a n d  t a k i n g  o n  r e c o r d  s n p p l e ^  

a e n t a r y  r e j o i n d e r .

I n  f e e  a b o v e  n o t e d  c a s e , i t  i s  r e s p e c t f t i l l y

s u b m i t t e d  a s  u n d e f f :

5 J h a t  c e r t  t o  n e w  f a c t s  h a v e  b e e n  , b r o u g h t

o u t  i n  t h e  s u p p l e m e n t a r y  c o u n t e r  r e p l y  f i l e d  b y  

t h e  o p p o s i t e  p a r t i e s  a n d  a s  s u c h , i t  i s  n e c e s s a r y  i n  

t h e  i n t e r e s t  o f  j u s t i c e  I f a a t  t h e  a p p l i c a n t  s h o u l d  

f i l e  a  s u p p l e m e n t a r y  r e j o i n d e r  r e p l y  t h e r e t o .

\

I t  i s  t h e r e f o r e  m o s t  r e s p e c t f u l l y  p r a y e d  

t h a t  f o r  t h e  r e a s ( ^  s t a t e d  a b o v e  a n d  I n  t h e  a c c o m ­

p a n y i n g  s i ^ p l e m e n t a r y  r e j o i n d e r  r e p l y ,  t h e  H b n ’ b l e  

( J o t a r t  m a y  b e  p l e a s e d  t o  p e r m i t  t h e  a p p l i c a n t  t o  . 

f i l e  a  s u p p l e m e n t a r y  r e j o i n d e r  r e p l y  t o  I J ie  s u p p l e - *  

m e n t a r y  c o u n t e r  f i l e d  b y  t h e  o p p o s i t e  p a r t i e s  a n d  

t h e  s u p p l e m e n t a r y  R e j o i n d e r  r e p l y  b e  t a k e n  o n  r e f t d r d .

D a t e d j H « 9»95 C o u n s e l  f o r  a p p l i c a n t
„ v\

a t  I t u c k a o w .
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5.  Central Adm ioistratlve tHbBtUll

’Sj Lucknow Bench

I n  t h e  H o n * b l e  C e n t r a l
B u te  o f  R ece ip t by Post ................ ..

l a c k n o w .

r'
1 . A . I 0 .  o f  1 9 9 5 .

1 \

0 .A .IO . 1 7  o f  1 9 9 0 ,

Bp, Registrai: ( S )

B a b u  R am  Y a i s h  A p p l i c a n t

Y e r s u s
I

U n i o n  o f  I n d i a  a n d  O t h e r s  O p p o s i t i  P a r t i e s

A p p l i c a t i o n  f o r  c o n d o n a t i o n  o f  d e l a y .

I n  t h e  a h o v e  n o t e d  c a s e ,  i t  i s  r e s p e c t f u l l y  

s u b m i t t e d  a s  u n d e r :

1 )  T h a t  t h e r e  h a s  b e e n  s o m e  d e l a y  i n  f i l i n g

t h e  s u p p l e m e n t a r y  r e j o i n d e r  r e p l y  t o  t h e  s u p p l e m e n ­

t a r y  c o u n t e r  r e p l y  o f  t h e  o p p o s i t e  p a r  t i e s .  ® h e  

d e l a y  b e i n g  u n i n t e n t i o n a l  a n d  h a v i n g  b e e n  c a u s e d  

f o r  n o  f a u l t  o f  t h e  a p p l i c a n t , t h e  s a m e  m e r i t s  

c ( a i d o n a t i < a a .

I t  i s  t h e r e f o r e  m o s t  r e s p e c t f u l l y  p r a y e d  

l i i a t  t h e  H o n * b l e  C o u r t  m a y  b e  p l e a s e d  t o  c o n d o n e  

•the d e l a y  i n  f i l i ^  t h e  s u p p l e m e n t a r y  r e j o i n d e r
\

r e p l y  a n d  t a k e  t h e  s a m e  o n  r e c o r d  i n  t h e  i n t e r e s t  

o f  j u s t i c e .

D a t e d : j 2 - 9 - 9 5  A P P ia e A S I* ^

a t  l u c k n o w .
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L ucknow  Bench

I n  t h e  H o n ’ b l e  G e n  t e a l

:& a c lm o w .
B qIb  o f R ece ip t by Post ............ .

O . A . I g . 1 7  o f  1 9 9 0 .

B a b u  R a m  V a i s h

Y e r s ^

A p p l i c a n t

U n i o n  o f  I n d i a  a n d  O t h e r s O p p o s i t e  P ^ H e s

S t t p p l e m e n t a r y  r e . i o i t i d e ^  t o  t h e  s u p p l e m e n t a r y  c o n n  t e c

I ,  t h e  a p p l i c a n t  n a m e d  a h b v e , h a v i n | ?  r e a d

t h e  s u p p l e m e n t a r y  c o u n t e r  ( h e r e i n  a f t e r  r e f e r r e d  t o  

SB c o u n t e r ) a n d  u n d e r s t o o d  i t * s  c o n  t e n t s , r e s p e c t f u l l y  

s u b m i t s a s  u n d e r  i n  r e p l y  t h e r e t o :
N

1 )  T h a t  c o n t e n t s  o f  p a r a s  1 a n d  2  o f  t h e

c o u n t e r  n e e d  n o  r e p l y *

2) ^ h a t  c o n t e n t s  o f  p a r a ®  5  o f  t h e  c o u n t e r

0
A

a r e  d e n i e d  w h i l e  ■ S io s e  o f  p a r a  3  o f  t h e  r e j o i n d e r  

a r e  r e i t e r a t e d  a s  c o r r e c t , l? o ^ e n q u i r y  w a s  e v e r  

i n i t i a t e d  a g a i n s t  t h e  s ^ p l i c a n t  n o r  w a s  t h e  ^ p l i -  

o a n t  e v e r  c h a g e s h e e t e d  o r  s u s s o c i a t e d  w i t h  a n y

a l l e g e d  e n t t i i r y , a s  a l l e g e d  b y  t h e  o p p o s i t e  p a r t i e s ,

T h e  a l l e g e d  o r d e r  o f  f o r f e i t u r e  o f  t h e  a p p l i c a n t ’ s  

g r a d t M t y  w a s  p a s s e d s w i t h o u t  a n y  o p p o r t t m i t y  o f  

h e a r i n g  t o  t l ^  a p p l j o E o i t  o r  w i l i i o u t  a n y  o p p o r t u n i t y  

o f  s h o w i n g  c a u s e  a n d  t h u s , a n y  s u c h  o r d e r  i s  v i t i a t e d  

i n  t h e  e y e s  o f  l a w , a n d  i s  a g a i n s t  t h e  R a i l w a y

B o a r d ' s  l a t t e r  d ^ t e d  7 - 8 - 8 9  » * i c h  p r o v i d e s  f e a t  

t h e  B . e . R . G . o f  a  r e t i r e d  e m p l o y e e  c a n n o t  bfe w i t h h e l d  

o n l e s a  d l a o l p l i n a r y  p r o c e e d i n g s  a r e  e o m n e n e e d  o r  

s n s p e n a l o n  g i v e n  e f f e c t  t o  b e f o r e  e m p l o y e e - s  r e t l r e m n t .
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I t  i s  f i i c t l i e r  g u b m i t ' t e d  t h a t  A h n e x i ^  a % ^ rnr i: 1)

h a s  b e a n  f i l e d  a f t e r  3  y e a r s  o f  f i l i n g  o f  t h e

O ..A .A  p e r n s a l  o f  t h e  s a i d  a n n e x t t c e  r e v e a l s  l i i a t  t h e  

s t a t e m e n t  o f  h i s  s u c c e s s o r  w a s  r e c o r d e d  o n  1 8 - 1 0 - 7 9  

gttid t h e  D i s t r i c t  S u p p l y  O f f i c e r ( B S O ) U h n a o , w h o j  

e r i i o r s e d  t h e  r e c e i p t s  o f  c o a l  w a g o n s  w i t h o u t  w h i c h  

d e l i v e r y  c a n n o t  b e  g r a n  t e d , w a s  n e v e r  c a o n t a c t e d  

a n d  e x a m i n e d  b y  t h e  S n < i t i r y  O f f i c e r . T h e  o p i n i o n  

r e g a r d i n g  a l l e g e d  f o r g e r y  a b o u t  w h i c h  a  r e p o r t  w a s  

l o d g e d  w i t h  l i i e  p o l i c e  d i s c l o s e s  t h a t  b o t h  .t h e  

o p p o s i t e  p a r t i e s  a n d  t h e  G . R . P . a u - f e o r i t i e s  f a i l e d  t o  

i n i t i a t e  a n y  a c t i o n  f o r  -fiie  c r i m i n a l  p r o s e c u t i o n  o f  

t h e  c o n s i g n e e .

I t  i s  f u r t h e r  s u b m i t t e d  t h a t '  1 3 ie  w h o l e  

! e n q . u i r y  r e p o r t  i s  b a s e d  o n  t h e  o p i n i o n  o f  t h e

E n q u i r y  O f f i c e r ,  t h e  0 S I , 1 6 r a d a b a d  w i t h o u t  a n y  c o g e n t  

. r e a s o n s  i n  s u p p o r t  o f  h i s  c o n c l u s i o n s  a n d  t h u s , r a g r e  

p r e s i u n p t i o n  o f  f o r g e r y  i s  n o t  s u f f i c i e n t  t o  c o n c l u d e  

t h a t  t h e  a p p l i c a n t  w a s  r e s p o n s i b l e  f o r  t h e  a l l e g e d  

i n c i d e n t  w h e n  t h e  R a i l w a y  R e c e i p t  w a s  d u l y  e n d o r s e d  

f e y  t h e  D S O ,U n n a o  f o r  d e l i v e r y .  .

I t  m a y  b e  r e l e v a n t  t o  s t a t e  h e r e  t h a t  t h e  

a l l e g e d  i n c i d e n t  o f  f o r g e r y  r e l a t e s  t o  2 0 - 5 - 7 7 ,

1 4 - 6 - 7 7  a n d  2 9 - 6 - 7 7  w h i l e  t h e  a l l e g e d  e n q u i r y  r e p o r t  ^  

w a s  s u b m i t t e d  a f t e r  t h e  a p p l i c a n t ' s  r e t i r e m e n t  a n d  

m o r e  t t i a n  Z 1 / 2  j r e a r s  s t f t e r  t h e  a l l e g e d  i n c i d e n t  

w i 1 3 i o u t  e v e n  i n f o r m i n g  t h e  a p p l i c a n t  o r  w i t h o u t  e v e n  

a s s o c i a t i n g  h im  i n  ihQ a l l e g e d  e n q u i r y  a n d  t h u s ,  

n o  c r e d e n c e  c a n  b e  g i v e n  t o  t h e  e n q u i r y  c a r r i e d  

b e h i n d  t h e  b a c fe  o f  t h e  s ^ p l i c a n t .



.......
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I t  i s  t e t h B T  s u b m i t t e d  s e t t l e d

p r i n c i p l e  o f  l a w  t h a t  a n  o p p o r l a n l l y  t o  s h o w  c s a s e  

n r a s t  b e  g i v e n  b e f o r e  p a s s i n g  a n  o r d e r  a f f e c t i n g  

p a y  a n d  e m o l ' o i n e n t s .

I t  h a s  b e e n  h e l d  b y  t h e  H om ’ b l e  S u p r e m e

C o u r t  t h a t -

« E v e n  a n  a d m i n i s t r a t i v e  o r d e r  w h i c h  i n v o l v e s

c i v i l  c o n s e q . u B n c e s  m u s t  b e  m a d e  c o n s i s ­

t e n t l y  w i t h  t h e  r u l e s  o f  n a t u r a l  j u s t i c e

a n d  i n  c a s e  i t  i s  n o t  d o n e , t h e  o r d e r  i s  

b a d .w  ' •

I n  a n o t h e r  c a s e ,  i t  w a s  h e l d  b y  t h e  H o n * b l e  

S u p r e m e  C o u r t  t h a t  -

•* A l l  a c t i o n s  w h i c h  i n v o l v e  p e n a l  o r  a d v e r s e  

c o n s e q . u e n c e 3  m u s t  b e  i n  a c c o r d a n c e  w i t h  

t h e  p r i n c i p l e s  o f  n a t u r a l  j i a s t i c e , ”

I t ; i s  f u r t h e r  s u b m i t t e d  t h a t  e v e n  i f  a n

a l l e g e d  e n t t i r y  w a s  h e l d , a  c o p y  o f  t h e  s i e g e d  

e n q .u i3 ? y  r e p o r t  h a v i n g  b e e n  a n n e x e d  v i d #  A n n e x u r e  

t o  t h e  c o u n t e r ,  t h e  s a m e  i s  b a d  i n  - f e e  e y e s  o f

l a w  a s  t h e  a p p l i c a n t  w a s  n e v e r  a s s o c i a t e d  * i t h  t h e
/

' _ 1

s a m e  a n d  t h e  a l l e g e d  e n q u i r y  w a s  h e l d  b e h i n d  t h e  

b a c k  o f  t i i e  a p p l i c a n t  a n d  t h u s ,  t h e  a l l e g e d  e n o [ u i r y  

a n d  t h e  e n q u i r y  r e p o r t  b e i n g  m e r e l y  b a s e d  o n  t h e  

a l l e g e d  f a c t  f i n d i n g  e n q u i r y  w i t h o u t  h o l d i n g  e n q u i r y  

u n d e r  R u l e  9  o f  t& e  R a i l w a y  S e r v a n t ’ s ( j )  A ) R u l e s ,  

1968 i s  b a d , a s  h e l d  b y  t h e  H o n * b l e  C a l c u t t a  T r i b u n a l .

i n  a n o t h e r  c a s e , i t  h a s  b e e n  h e l d  b y  t h e  

H b n ’ b l e  P a t n a  B e n c h  t h a t  -
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Dy„ R e ^ tr a i  { J 1 
** DGR(x o a n n o t  Ise  w i t h h e l d  t m l e s s  a  lO T in a l

e h a r g e s h e e  t  w a s  i s s u e d  i^^ a  d d p a r t i e n t a l

p r o c e e d i n g  o x  f i l e d  i n  G o y r t  i n  a  e r i m i n a l

t r i s a . ”

I n  t i i i s  c a s e ,  t h e  a p p l i c a n t  r e t i r e d  o n  r e a c h i n g  t h e  

a g e  o f  s u p e r a n n u a t i o n  o n  3 1 - 7 - 7 9  a n d  t h e  a l l e g e d
' " ''' 

f a c t  f i n d i n g  e n q u i r y  r e p o r t  i s  d a t e d  6 - 1 1 - 7 9  i . e .  

m o r e  t h a n  3  m o n l i i s  a f  t e r  1 3 ie  a p p l i c a n t ' s  r e t i r e m e n t  

a n d  b a s e d ,  o n  I h i s  a l l e g e d  e n t u l r y  r e p o r t ,  la a e  

a p p l i c a n t ' s  g r a t a i l y  h a s  b e e n  w i t h h e l d , w i - f i i o m t t  

a s s o c i l r t i n g  t h e  a p p l i c a n t  i n  iH ie e n q u i r y  o r  g i v i n g  

h i m  a n  o p p o r t i m i t y  o f  h e a r i n g  t o  p l a c e  t h e  c o r r e c t  

f a c t s  sad t h a s , t h e  a c t  o f  w i l i i o l d i n g ^  o f  g r a t u i t y  i s  

a h - i n i t i o  v o i d  a n d  i l l e g a l  a n d  m e r i t s  o u t r i g h t  

q u a s h i n g .

I t  m a y  h e  r e l e v a n t  t o  s t a t e  h e r e  t h a t  i t

h a s  b e e n  o b s e r v e d  b y  t h e  H o n * b l e  S u p r e m e  C o u r t  i n  

a  c a t e n a  o f  d e c i s i o n s  l ^ a t  -  ^

** W e a r e  o f  t h e  v i e w  t h a t  g r a t u i t y  i s ,  n o  

l o n g e r  a  b o u n t y  b u t  i t  i s  a  m a t t e r  o f  

r i g h t  o f  t h e  e m p l o y e e  a i d  i | ;  c a n  - S i e r e #  

f o r e  n o  l o n g e r  b e  r e g a r d e d  a a  a  p r o v i s i o n  

i n  t h e  d i s c r e t i o n  o f  t h e  I > r e s i d e n t  a s  

i > r o v i d i d  i n  t h e  P e n s i o n  R e g u l a t i o n s ,

S i n c e  t h e r e  i s  n o  l e g a l  p r o v i s i o n  e m p o w e r ­

i n g  t h e  a u t h o r i t i e s  t o  f o r f e i t  t h e  g r a t i i t y  

p a j ^ b l e  t o  a n  e m p l o y e e ,  t h e  o r d e r  p a s s e d  

b y  t h e  g o v e r n m e n t  f o r f e i t i n g  t h e  g r a t u i ' t y  

p a y a b l e  t o  t h e  ^ p e l l a n t  m i ^ t  b e  h e l d  t o
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•be b a d  a n d  m u a t  b e  s e t  a s i d e .  H

A s  r e g a r d s  t h e  c l a i m  o f  t h e  a p p l i c a n t  b e i n g  t i r a e  

b a r r e d , a s  a l l e j g e d  b y  la ie  o p p o s i t e  p a r t i e s ,  i t ' i s  

s u b m i t t e d  t h a t  i t  h a s  b e e n  h e l d  i n  a  c a 1 » n a o f
I

d e c i s i o n s  t l i a t  c l a i m  f o r  p e n s i o n a r y  b e n e f i t s  i s  a  

r e c u r r i n g  c a u s e  o f  a c t i o n  s n d  h e n c e ,  t h e  p l e a  o f  

l i m i t a t i o n  c a n n o t  b e  a c c e p t e d  i n  a  e a s e  w h e r e  

p e n s i o n a r y  b e n e f i t s  a r e  s o u g h t  t o  b e  d e n i e d ,

% u s , i n  v i e w  o f  s u b m i s s i o n s  m a d e  a b o v e ,  t h e  

w i 1 2 i h o l d i n g  o f  t h e  a p p l i c a n t ’ s  g r a t u i t y  i s  i l l e g a l  

a n d  v o i d  a n d  t h e  o r d e r s  o f  t h e  o p p o s i t e  p a r l i e s  

f o r  w i t h h o l d i n g  t h e  g r a t u i t y  a r e  i l l e g a l , a b - i n i t i o  

v o i d , p e r v e r s e  a n d  m e r i t  o u t r i g h t  r e j e c t i o n ,

5 ) ,  T h A t  c o n t e n t s  o f  p a r a  4  o f  t h e  c o u n t e r  a r e

d e n i e d  w h i l e  I t i o s e  o f  p a r a s  2 , 5  a n d  4  o f  t h e  

r e j o i n d e r  a r e  r e i t e r a t e d  a s  c o r r e c t ,  Thes a c t  o f  f e e  

o p p o s i t e  p a r l i e s  i n  h o l d i n g  r e s p o n s i b l e  t h e  a p p l i c a n t  

f o r  t h e  a l l e g e d  l o s s  w i t h o u t  e v e n  g i v i n g  t h e  

a p p l i c a n t  e v e n  o p p o r t u n i t y  o f  h e a r i n g ,  a  s h o w  c a u s e  

n o t i c e  c h a r g e s h e e t  o r  a n  e n q u i r y  a s s o c i a t i n g  t h e  

a p p l i c a n t  i s  i l l e g a l , p e r v e r s e  a n d  m e r i t s  o u t r i g h t  

r e j e c t i o n .

I t  i s  f u r t h e r  s u b m i t t e d  t h a t  S e c t i o n  7 6  B  

o f  t h e  I n d i a n  R a i l w a y s  A c t ,  1 8 9 0  p r o v i d e s  -

“R e a p o n s i b t l l l t j r  f o r  w r o n g  d e l l V M ? y -

W h e r e  a  r a i l w a y  a d m i n i s t r a t i o n  t o  w h i c h  a n i m a l s  o r  

g o o d s  a r e  d e l i v e r e d  t o  b e  x  c a r r i e d  b y  r a i l w a y

/I .(̂
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d e l i v e r s  t h e m  i n  g o o d  f a i l i i  t o  a  p e r s o n  w h o  p r o d u c e s

t h e  o r i g i n a l  r a i l w a y  r e c e i p t , t h e  r a i l W j ^ i ; ^ g i n % f  t -

r a t i o n  s h a l l  n o t  b e  r e s p o n s i b l e  o n  t h e  g r o t z n d  t h a t

s u c h  p e r s o n  i s  n o t  l e g a l l y  e n t i t l e d  t h e r e t o  o r  t h a t

t h e  e n d o r s e m e n t  o n  t h e  r a i l w a y  r e c e i p t  i s  f o r g e d

o r  o t h e r w i s e  d e f e c t i v e , "

a n d  t h u s , t h e  a p p l i c a n t  e a n n o t  b e  h e l d  r e s p o n s i b l e  , 

f o r a n y  a l l e g e d  f r a d u l e n t  d e a l i n g  a s  t h e  p D o v i s i o n s  

c o n t a i n e d  a b o v e  f u l l y  e x o n e r a t e s  t h e  r a i l w a y  

a d m i n i s t r a t i o n  i n  s u c h  c a s e s ,

/

- 4 ,̂) T h a t  c o n t e n t s  o f  p a r a  5  o f  t h e  c o i o i t e r  a r e

d e n i e d  W h o le  t h o f l e  o f  p a r a s  6 , 7 , 8  a n d  9  o f  t h e  

r e j o i n d e r  a r e  r e i t e r a t e d  a s  c o r r e c t . E f o  a m o t m t  i s  

p a y a b l e  b y  t h e  a p p l i c a n t  m u c h  l e s s  r e c o v e r a b l e  f r o m  

t h e  a p p l i c a n t ,  a s  a l l e g e d  b y  t h e  o p p o s i t e  p a r t i e s ,  

f o r  r e a s o n s  s e t  f o r t h  i n  p a r a s  a b o v e .

(

5 )  T h a t  c o n t e n t s  o f  p a r a 6  o f  t h e  c o u n t e r  a r e  

d e n i e d  w h i l e  t i i o s e  o f  p a r a s  1 0 , 1 1  a n d  1 2  o f  t h e  

r e j o i n d e r  a r e  r e i t e r a t e d  a s  c o r r e c t . A s  m e n t i o n e d

i n  - fo e  p r o c e e d i n g  p a r a s  a b o v e ,  t h e  a l l e g e d  o r d e r s  o f  

w i t h h o l d i n g  o f  g r a t a i l y  a r e  p a t e n t l y  i l l e g a l , m a l a f i d d  

a n d  p e r v e r s e  a n d  t h u s , m e r i t  o u t r i g h t  r e j e c t i o n .

6 )  T h a t  c o n t e n t s  o f  p a r a  7  o f  t h e  c o t i n  t e r  a r e  

d e n i e d  w h i l e  t h o s e  o f  p a r a s  1 3  t o  1 8  o f  ihQ r e j o i n d e r  

a r e  r e i t e r a t e d  a s  c o r r e c t .

D a t e i :  1 2 - 9 - 9 5  

a t  I t u c k n o w .
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I , t h e  a p p l i e a n t  n a m e d  a t o o v e , d o  h e r e b y

'  v e r i f y  t h a t  t h e  c o n t e n t s  o f  p a c a s  1 t o  6  o f  t h i s  

s i ^ p l e m e n t a r y  r e j o i n d e r  r e p l y  j r e  t m e  t o  m y  

^ k n o w l e d g e , b a s e d  o n  r e c o r d s  w h i l e  t h e  l e g a l  p a r t s
I'*' .

' t h e r e o f . a r e  b e l i e v e d  t o  b e  t r u e *

S i g n e d  a n d  v e r i f i e d  l i i i s  1 2 t h  d a y  o f  

S e p  t e m b e r ,  1 9 9 5  a t  ^ c k n o w .
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Central Adm inistrative T ribunal, Calcutta

(B efo re  A .P . Bm ati’ACHarya, J u d ic ia l Member and P .K . M alm gk, 
Ao^nmsTRATivii Member)

BImS .N D U  BANERJEE •• App*i<- n̂t;
Versus

U N IO N  OF IN D IA  A N D  O TH ER S • • • Respondents.

0 ,A .  N o. 17 o f  1988, dccide I on June 0 , 1089

/  Gratnity — Death-cum-Retirewent Gratuity o i  railway sorvant
— Competence to order forfeiture of, held, possessed by the
President alone — Hence, order o i  forfeiture passed by some other 
authoritv, held, incompetent — Railway Establishment Code, V ol. 2, 
Rule 2308- -  Railway Board's letters Nos. E  (I> & A) 85 RG 6 — 49, 
dated 24-2-1986 and E  (D & A) 83 R G  6-39, dated 20-3-1988 —  
Misconduct — Punishment (Pava 8)

✓  Relief -  Gratuity ~  Gratuity illegally w i th h e ld  — P A y m c n t w i th  
interest @ 12 per cent per annum directed — l u t e r e r . t  (Para 10)
" C onnecU dreferenci'sI S .  M a l i k :  S u p r e m e  C o u r t  ( L  &  S ) D i o e s t ,  V o l .  4 ,  § [2 3 2 2 0 -15J

Manual o f R iilway Pensioa Rules, 1950 — Rule 313 (Dated w.e.f, 
23-10-1983) - - O; der passed under, on a s .’bsequent dat*, held, iUrgal

(P ara 8)

Departmental enquiry Natural justice — Hearing — D en ia l of 
opportunity to cross-examine w it te s u s  during ouqniry, h eld , 
violative o f principles of natural justice im d vitiative of the S n d in ga
—  Railway Servants (Discipline & Appeal) Rales, 196B, Rule 9

J P a r a ? )
r/>/«r«ncM; S .  M a l i k ; S u p r e m e  C o u r t  ( L  &  S )  D i o e i t ,  V o l .  1 § § ’ [2 0 7 3 7 ]  to  

[ 2 0 7 3 9 J ; B . R .  G h a i y c : L a ’ v  a n d  Pro<ji-.duj!1: op D e p .\ r t m e n t m , 
.  E N ft n B iM  ( T h i r d  « d n .) .  C h a p .  13 , N o t e  2 3 ( / )  p .  853

Application allowed H-M /5335

A d m t t t s  w he apptared in  lid s  c a se :

P . S .  M U h ra ,  a n d  K .K .  Ghosh, C o u n s e l,  fo r  th e  A p p l ic a r i t ;
A s i t  B a n tr ji* ,  C o u n s e l,  fo r  th e  R e s p o r id c n t i .

The Judo;mcnt o f the Bench was delivered by
A.P. Bhattagharya, J udiciai. Mhmbeti.—T iiis application under 

Secrion 19 o f the Adminisirative I'ricmnals Act, 1985, has been tiled by 
Shri Bimalendu Banerjee against the Union o f India, reprcseiilod by the 
Gcner; 1 Mana.^cr, Eastern Railway and four o()iers.

2. The applicant retired from sorvice as C l.ief Booking Clerk, 
Krishnanagar City Junction under the Eastern Railway, with ef fect froin the 
forenoon o f  29-2-IS76. After Ids retirement he was granted hi." pensiofi and 
hii! ci,<nrributiort to provident fund, but hi.? dcath-curr-retircjnenf gratuity 
had not been paid By a letter, dated 22-2-1978, isru'. d by respondent‘if, the 
applicant was directed to show cause as to why his D .C .R .G  slwuld.not be 
forfeited as he w^s responsible for the theft o f  Rs 12,7(')0.35p. fro^a the! cash

[(■V’'
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safe ,o f .L i lu a h  Booking Office in  the n ight betw een  3/4-1-1972. T he
appiicani. rcpned to the show*ca ,.sc notice denying the allegation nriade
against him . U ltim ate ly  he hau ’.o m ove the H on 'u le H igh  Court at
C alcutta. IJy its order, dated 29-11-1982, the H igh  Court disposed o f  the
m atter by g iv in g  a d irection to the respondents to the cfTcttthat i f  they liked  
fo in itiate proccedin^f against the applicant, they m ight do so under R u le 313 

the M anual o f  R ailw ay Pension R ules, 1950 and decide the m atter in
( accordancc w ith  law after g iving op p o’ tunities to the applicant o f  bc;ng  

hoard. T h e railw ay authority had n ot in itiated  f.ny further proceeding  
against the applicant. N or did they release his' D .C .R .G . m oney. T h e  
applicant .sent a representation on 7-2-1986 to the G eneral M anager, Eastern  
Pvailway. As no reply to it w as g iven , the applicant filed an application  
before this T ribunal w hich was num bered as O .A . 407 o f  1936. That 
application  was dispo'^d o f  by this T ribunal o i’. 8-1-1987. Pursuant to the  
fiircction oiv'c.n by this T ribunal, the applicant .submitted a further 
representation to the railw ay authority, but no reply to it was given. T he  
applicant states that as per the order passed by this Tribunal 'he respondents 
)iad sim ply supplied h im  w ith  a copy o f  the J’act Fm ding Enq iiry R eport. 
T he applicant pointed out in his representa don that on  the basis o f  the Fact

* Finding Enquiry Report the charge ievelled against him  could not be taken  
as established. By a letter issued on  17-7-198", the respondent 4  ex pressed ̂  
iiis m ind to the efF :ct th:;t the loss iric’orred by thi; railway autiiority w ould be 
recovered from tb.“ D .C .R .G . o f  the applicant. ■ O n  8 6-1987 (he applicant 
preferred an appeal w hich also yielded no result! So, in  filing the ap plica­
tion th..‘ appUcani has prayed for issuing a direction on the respondents 
.so thi.t his D -C .R .G . am('unting to R s 9867 m ay be paid to him  at an  early  
date w ith inieresc accrued thereon.

3 . D )iring the pendency o f  this case the applicaut filed a supplem entary  
annexing thereto an  order dated 25-6-1987 passed by the Sr. D ivisi( nal 
C om inercial Superintendent, Eastern Railway,^ Liluah («c) in  which it was 
m entioned that his D .C .R .G . am ounting to R i  8700 had already been

'  confiscated, an a  by this letter he had hcen d iiccted  to deposit the balance  
am ount o f  Rs 4080 .55p . to ^r.ect the outstanding dues o f  the railway lu  
his suppltm entary applic tion , the applicant has prayed for setting aside 
the said order.

4 . T h e application  has been  contested by the respondents, Th;-- reply
filed by "he respondents deals on ly  with the supplem entary applicatioii filed by 
the ap plicant. It is stated by t'lc respondents that in  com pliance w ith the 
order passed by the Hon'’blo H igh  Jou rt at Calcutta they had handed over the 
copy o f  the findings o f  the Fact F inding Enquiry Com m ittee to the learned  
advocate for the applicant. It is also stated b y  the respondents that in  
compliaT\cc w ith  the order passed by this T ribunal they once again  m ade over  
a copy o f  the said report to the applicant's advocate. T h e applicant m ade a 
representation w hich w a s  duly replied  to. I t  i s  the version o f  the 
respondents that the niattcr hay be< n exam ined  once again  under the pro­
vision o f  R ule 313 o f  the M anual o f  R ailw ay Pension R ules, 1950, and ii  has 
been decided  by the S r. D ivisional C om m ercial Superintendent, L iluah {sic) 
that the D .C .R .G . am ounting to Rs 8700 payable to the applicant w ould  be 
-forfeited. T h e i ppeal preferred by the applicant w as-duly con yd ered  and  
replied to by thf; successor in uffice ujid the decision taken earlier, 
confiraned. A c o r d in g  to the respondents, the applicant has no  
warranting an in tervention  by this T ribunal. . .  ■

5. W e nore thxt in  order to g e t h ii D .C .R .G . released from the

was
case
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respondents, the present applicant hrvd to  approach tht; court thrice T he’ 
.  '''"I ?ervicc on  superannuaiion w ith  effect from the forenoo;i

o f  29-2-1976 . A fter his re tiran en t all h u  retiring bentfits had been granted  
to htni excepting his D .C .R .G . m oney. A t first that was w ithheld o n e " ' -  
ground that an  enquiry was pending against h im . By a notice i.ssued bv the  
br. D ivisional Comrnercial Supcrmiendt^nt, Eas ern R ailw ay, Liluah  
respondent 4 , on 22-2-1978, t ic  ajpplicant was direcied  to show cause to

f  R ■ r forfeited as he was re.-^ponsibie for the tJcft
of R s 12,780.55 p . from  the cash safe o f  Liluah BooH ng O ffice in the ni-rht 
TT applicant denied the allegation m ade ae:ainst iiim
H e filed a w rit applicaiio ii in the H on 'b ic H igh  Court at O ilcittta  w hk'-. nv;-,? 
niim bered as C .R . 3125(a>) o f  1978. By an  order passed on  29-11-1982 tiu' 
said civ il ru le was disposed o f  w ith a (^ii'eclion on  Che respondents timt i f  tl.c • 
so ii.ked they m ight in id ate proceeding against the applicant under R ule  
o f  the M anual o f  R ailw ay Pension R u les, 1950. T h e s. id decision was
com m unicati:d by the applicant to the concerned authority. N ow , w e let'cc 
to a letter dated 17-7-1984 i.csued b y  respondent 4 . In  this leU tr it was 
n.entioned  that pursuant to the H on 'b le H igh C ourt’s order dated 29-11-1982 
the case o f  the applicant h?.d been exam ined under the provision o l R ule 3K? 
o f  the R ailw ay Pension R ules, 1950 and it was decided  n o i to release any 
sum  to the applicasn towards bis D  C .R .G . claim . By thyt letter the entire  
D .C .R .G . am ounting to  Rs 8700 due to the applicant was confiscated, T h e  
ap plican t was g iven  an opportunity b y  that letter o m ake a repre.sentation 
against the decision .10  taken. T h e applicant sent a repre!'^ntation to the 
General M iinager, Eastern R ailw ay on  7-2-1986 ’ d  getting  no reply to it, 
filed a n  ap plication  before this T ribunal v-hich was num bered as O .A . 407  
o f  1987. O n a -l-1 9 8 7  this T ribunal disposed o f  the said original application  
directing the appUc'int to m ake a further vcpresentauon to the con cein ed  
authority w ith in  three weeks fr o m  t h e  aforesaid d a le  and  further directing  
the concerned  railw ay authority to  dispose o f  his cprescniation in course o f  
three m onths, Som e other directions, viz , furnishing a copy o f  the letter 
dated 17-7-1984 and a copy o f  the report o f  the Fact F inding Enquiry  
C om m ittee to  the applicant were also g iven  b y  this T ribunal, It is the 
respondents^ version that they • had co ff plied w ith  the said directions. But 
the fact rc.^nains that the .'aid am ount w hich  is due to th e applicant towards 
his D .C .R .G . has not yet be ^n released in his favour. Being aggrieved by 
that the applicant has filed the instant applicavion.

* ti. T;;be w hole action  o f  the respondents o f  w ithholding and forfeiting  
t''-; D .C .R ,G . o f  the applicant rests on  the decision taken by the Fact 
Finding Enquiry C om m ittee, O n  4-1-1972 w hen the cash safe at Liluah  
Booking Office^ was op en ed  by the H e a d  Bocking Clerk it was found that 
cash am ounting"to Rs 12 ,780 .55p . kept in  the iron safe b y  h in  on  3-1-1972  
w as m issing. As per order o f  the superior authority a F act F-nding Enquiry  

"Com m ittee consisting o f  c \ .C .S .( I ) ,  H ow rah, A .S .O .(2 ) , Howrah and  
A .D .A .O ., H ow rah , was constituted. T h e  com m ittee held an  enquiry and  
found that this applicant was responsible for the ihef+. o f  such aash. 
O n  the basis o f  that finding o f  the enquiry com inittce, the D .C .R .G .  
am ou n . d u e to  the ap p lican t w as first w ithheld  and then forfe.'.tcd. It is 
contended  b y  the respondents that even aCicr com idcring the maitCi under 
the provision o f'R u le  313 o f  the M anual o f  R ailw ay Pension R ules, 19,'iO, as 
directed  by (he H on 'b le H ig h  Court, the decisio)i so  taken cou ld  not be 
ch an ged . O n  a consideration o f  t.he m afer'als on  reco d and th s law  on  the 
p o in t w c are tirafak to liphold l i e  a c ^ a s .r '  f e  i « c  <a>
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7. Afe the very outscuW'i '.mist m ention that an  enquiry by a Fact 
Finding Enquiry C om m ittee cannot be a substitute for an enquiry  
contem plated  under R u le  9  o f  tiic R ailw ay Servants-’̂ D iid ip iint & ARi»eal) • 
R ules, 1968. O n  a  reading o f  the copy o f  the enquiry repoft as a iin ex e^  to 
the ap p lication , w e find that w hile h old ing the said enquiry, the Enquiry 
C om m ittee exam ined the applicant as w ell as e ig h t  other persons. ;\ftcr  
recording their statem ents, the com m ittee cam e to  the conclusion . that this 
applicant was responsible lor th e theft o f  cash. I t  should  be borne in  m ind  
that all the w itnesses were exam ined separately b y  the said com m ittee. T h e  
applicant d id  not get any opportunity o f  cross-exam ining any o f  the v itn esscs  
from w hom  som e incrim inating m aterials m ight have t:om e before the ' 
com m ittee. T here is noth ing on  record to show  that at the tim e o f  exam ina­
tions o f  the other 'vitnesses the' applicant was p r e se n t.' Such  being the 
position  his liab ility  to the theft o f  the am ount cannot be fixed in his absence 
and in a position where he was not m ade aware o f  the nature, o f  evide.nce 
adduced  against h im . N atural justice dem ands that bv;fore finding a person  

» gu ilty  o f  any offence he should be g iven  an opportunity o f  being heard. So, 
w hen  the applicant had not been  g iven  such cp p ortun ity , the principle o f  
natural justice had b een  ofTended and as such the finding o f  the Fact F inding  
Enquiry C om m ittee could not be applied  against h im . N ow  on  a  scrutiny  
o f  tiie enquiry report w e find that it was also held  by the enquiry com m ittee  
tliat the responsibility o f  one Shri N .G . R oy , Sr. A .B .C ., w ho was on  duty  
from  9 p .m . o f  3-1-1972 to 6 K.m. o f  i:-l-1972 for theft o f  the said cash  
am ount could  not be ruled ou t. In  .he con cluu ing portion o f  the enquiry  
report a suspicion w as'cas: o n  Shri N .G . R o y  also. It was the observation  
o f  the enquiry com m ittee that ‘'S hri N .G . R oy m ight h.ave also taken out the 

•cash  w ith duplicate key m ade previously" . Such being the observation o f  
the F act F inding Enquiry C om m ittee, it  is n ot understandable to us as to  

 ̂ how  for the loss o f  the w id  am ount o f  Rs I2 |780 .55p . the entire am ount o f  
the D .C .R .G . o f  the applicant^<"ould b e  forfeited.

8 . It is the adm itted  position that the incident in  question had taken  
place on 4-1-1972 w hen th e applicant was in  service. T l.e  enquiry  
com m ittee held enquiries on  2U 4-1972  find 29-8-1972 w hen also the appli-.’.ant 
was in iiervice. Long after hia ri:tirernent i.e .  on  22-2-1978 by a letter issued  
by respondent 4  he was directed to  show cause as to w hy his D .C .R .G .  
am ount should not b e forfeited . T h e  said show-causc n otice was g iven  to 
him  on the basis o f  the aforesaid report subm itted by the Fact Finding  
E nquiry Conimitte-.;. In  his show  cause petition the applicant had  denied  
the a llegation  m ade against h ini. Thereafter cam c the 0 5der o f  the H on 'b lc  

/H ig h  Court at C alcutta. T h e  H igh  ,Court w hile d isposing o f  the writ 
ap plication  filed  by the applicant d irected  the respondents to  in itia te  
p roceeding against the ap plicant, i f  they so liked, under R ule 31.j o f  the 
M an u al o f  Rp.llway Pension R ules, 19.50. Instead  o f  in itia ting  any  
proceed ing against ihe appUcant, respondent 4  passed the order on  17-7-1984  
forfeiting the e n t ir e 'D .C .R  G . am ount o f  the ap plican t. In  our op in ion , 
that action  was h ighly  arbitrary and illega l. It should h ave struck  

,Wcspond«^]it 4  that R ule 313 o f  the said rules was deleted  w ith  effect frora 
' 23-10-1983 i.e . long before his passing the order on 17-7-1S84. Besides, 

w hen the app lican t ha i  retired from service oh  29-2-1976 the Sr. D ivisronal 
Comi_'_Jcial Superintendent, Eastern R ailw ay,<L iluah (sic), had  no authority  
to pass the^said order forfeiting the entire D  C .R .G . o f  the ap plicant. In this

• context the D .C .R .G . shall be treated as pen *ion and as one o f  the rearing  
benefits aliow.-ibIe to  a railw ay servant. In  our opinion in  decid ing the

♦ m atter the provision o f  R u le  2:108 o f  the Indian  R ailw ay Estr.blishment

hi
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With a vic\v lo implementing this direction the State Government came 
out with the impugned order dated August 12, 1988 marked Annexure 
‘A ’.

4 , In Siva Reddy case' this Court found that prom otees had 
exceeded the quota and even got regularised in respect o f the posts in 
excess o f the limit. Taking into consideration the fact that reguiarisuiion 
had been done after the promotees had pul in som e years o f service and 
disturbing regularisation would considerably affect the officers con­
cerned, reguiarisatioh was not interfered with. This Court’s intention 
obviously was not to take away the benefit o f regularisation in respect of 
the ollicers belonging lo the promotee group in cxcess o f their quota but 
the court did not intend to allow such regularised officers in excess o f  the 
quota to also have the benefit o f such service for purposes o f  seniority, A 
reading oi tlic judgment in Sivu Reddy case  ̂ clearly indicates that this 
Court intended what the government has laid down by way o f guideline. 
W e see no'justification to interfere with the government direction. A  
draft seniority list on the basis o f  such direction has already been drawn 
up and has been circulated. We arc told that objections have been 
received and would be dealt with in usual course by the appropriate 
authorities. This writ petition had been entertained in view o f  the allega­

tion that the p m n m c n t  direction  was on a f]

i u t ........
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* C ode, V ol. II  should  h ave been  taken into consideration. U nd er tlic 

R ailw ay Board’s letter N o . E (D  & A) 85R G 6-49 dated 24-2-1986 the 
Pi esideat a lon e has the right o f  effecting a cut in  Pension/D.CltTGTTTf in a 
departm ental or ju d icia l proceeding, the pensioner is found guiity o f  grnve 
m isconduct or negligencc during t he pc:i(.d  o f  his service. In  this case tlic 
im pugned order o f  forfeiting th^ D .G .R .G . o f  the applicant was not passed  
bv the J'resident nor was his sanciion  taken before taking the said action. 
Besides, neither in  a departm ental nor in  a jud icia l proceeding, the applicant, 
a pcn'ioner, w as found g u ilt /  o f  theft o f  the said cash. By its letter 
N o. E. \ D & A )  88R G 6-39 , dated i iQ -3 -^ 8 ,  the R ailw ay Board m ade il 
clc'ir on ce again  that w here a pcnsionciM ” ^ i n . i  gu ilty  o f  grave m iscondnct 
or hrgliffcnce during the period o f  his .service as a result o f  a departm cnial 
or jud icia l proceeding, the power* to  w ithhold  or. w ithdraw  his pensionary 

 ̂ benefits or pny part o f  it vest w ith the P resid en t' on ly . At para 2 o f  the 
aforesaid letter it was stated that i f  thr deparim ental proceedings were 
instituted w hile  railw ay servant was in  service, it  shall be deem ed to be 
procecdingi under para 2308 R II and shall be continued  und  concluded by 
the authority by w h ich  it was *';om m cnced’ in  the sam e m anner as i f  ihe 
officer had continued  in service. If w as pointed out by the Rrulway Board 
that this does not m ean tha'. the authority w ho instituted the departm ental 
pr('ceedin(£ and concluded it has the pow er to puss the final orders o f  
w ithhnlditig or w ithdraw ing the pcnsionarv ben'-:fi.i. £uch  a power in cases 
fa'Ung imr'er item  (t.) o f  the proviso to  par.x 2308 A ll  vests only v/ith the 
Piesidrrit. I t  w as observed by the R ailw ay Board th?».t iu  such cases, aHcr 
conclusion o f  the departm ental proceedings, where it i;, ,iro;)osed to cifect a 
cut iu  pensionary benefits, a  reference should b e mad-^ tf> ihc R ailw ay  
Board's (.ffire for ob 'a in in g  the lan ction  o f  the President to efTect the 
proposed cut in  pension. W e have alreadv m '-ntioned t^jat for the purpose 

' o f  pensionary, benefits D .G .R .G . stands on the sam e footing w ith  pen.sion. 
So, iVis quite clear from the .aforesaid directions issued by the R ailw ay Board

* that a lthough som e sort o f  enquiry was started agair.st the applicant, such  
f  irfeiture o f  his D .C .R .G . am ount could  not be done by respondent 4 
w i:hout the sanctior. o f  the President. Besides, it had nowl erc been held  in  
any departm ental or jud icia l proceedings th<'.t the applicant was liai^le for
he ihcft o f  the aforesaid cash causing loss to the railw ay. C onsidering the 

aforesaid w e.h o ld  that the order passed by respondent 4 forfeiting the entire
• D .C .R .G . o f  ih e applicant cannot be sustained as it is bad in  law .

" ■ Before parting w ith  the c ^ e  w e like to m ake som e com m cnis on 
A nnexure ‘ .V to the supplem entary application . By the order passed by 
;ld-; T ribunal, the applicant m ade a representation. In  reply to that 
rcprt:eD£atioh the present lespondent 4  i.e . Sr. D ivisional Com m ercial 
Supeiintcndcnt,'E astern  R ailw ay , L iluah(jjc), pasiscd an  ordfT rejectirg  the 
ap plican t’s prayer. It is curious to note that w ithout apply'ng his m ind at 
all the present Sr. D ivisional C om m ercial Superintenden', Ea.«.tern R ailw ay, 
L iluah (w )', upheld his decisioli taken by the predecessor in office. W e cannot 
but hold that thi^ sort c f  trf^atn"ent and d ispoial o f  a prayer m ade hy a 
rctited  railw ay servant in com pliance w ith  vho direction o f  the T ribunal is 

>iinbecoming o f  such a  h ighly poste j  officer.

10, In  view  o f  our findins;^ m ade abov. the appHc.?.tion succeeds. W e 
allow  this application  w ith  costs w hich  h  quantified at Rs 1000. The 
ff.spondent* are directed to p a y  the D cafh-cum -R ctircm en G ratuity o f  the 
applicant w ith  interests a t the rate o f  12 per cent j^r annum  accrued thereoj; 
rrom -1-6-1976 till the dnte o f  actual paym ent w ithin JO days from  this date.

*  I
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1989] BIMMXNDU B/»NrMEE V. UNION OF INDIA (Cal)

m C ode, V ol. II  should have b fen  taken into consideration. U nd er tiii 
R ailw ay Board’s letter N o . E (D  & A ) «5R G 6-49 dated 24-2-1986 the 
President a lone has the right o f  effecting a cut in  P en sio n /D .C n C G ., iT in a 
departm ental or jud icia l proceeding, the pensioner is found giiiity o f  grave  
m isconduct or ncgligcnce durini; t he pc; i( .d o f  his service. In  this case the 
im pugned order o f  forfeiting th i D .G .R .G . o f  the applicant was not pa.ssed 
bv the President nor was his sanction taken before taking tlie said action. 
Besides, neither in a departm ental nor in  a jud icia l proceeding, the applicant, 
a pen ioner, was found gu ilty  o f  theft o f  the said cash. By its letter  
N o. E . '(D  & A) 88R G 6-39, dated 'î 0-3-l_S88, t>'c R ailw ay Board m ade it 
clc^r on ce again  that w here a p e n s io n c n ^ m u n .i guilty o f  grave m isconduct 
or hegliffeacc during the period o f  his .service as a result o f  a departn^cnial 
or jud icia l proceeding, th e  pow er* to w ithhold or w ithdraw  his pensionary  
benefits or pTiy part o f  it vest w ith the President on ly . A t para 2 o f  the  
aforesaid letter it w as stated  that i f  thf departm ental proceedings >vere 
instituted w h ile  railw ay servant was in service, it shall be deem ed to be 
procecdingi under para 2308 R II and  shall he continued  .m d concluded by 
the authority by w hich  it was '.loraincnced in the sam e m anner as if  ihe 
officer had continued in service. If w as pointed out by the R ailw ay Board 
that this docs not m ean that the authority w ho instituted the deparlniental 
proceeding and concluded it has the pow er to pr«s the final order.? o f  
withnnldit g 'or ^vIthd^awing the pensionarv bcn''fi.- .  Such a power in cases 
fa 'ling unr’e.>- item  (u) o f  the proviso to pai .v 2308 A ll  ves’s only vnth tl'c 
P iesident. I t  w as observed by the R ailw ay Board th^.t in  such cases, aPlcr 
conclusion o f  the departm ental proceedings, wh^re it is ,iio;)osed to etfecl a 
cut ii! p(?n$ionary benefits, a  reference should be m ad - t(» ihe R ailw ay  
Board's (.ffire for ob 'a in in g  th e lan ction  o f  the Prcsid«.nt to efTect the 
proposed cu t in  pension. W e have already m '-ntioned that for the purpose 

* o f  pensionary, benefits D .G .R .G . stands on the sam e footing w ith  pension. 
 ̂ S o , iVis q uite clear from  the aforesaid directions issued by the R ailw ay Board  

‘ that although som e sort o f  enquiry was started agair.st the ap p licant, iu ch  
f  trfeiture o f  his D .C .R .G . am ount cou ld  not be dom^ by respondent 4 
w ithout the sanction  o f  the President. Besides, it had nowl ere been lield in 
any departm ental or jud icia l proceedings that the app*'cant was liable for 

he rhcft o f  the aforesaid cash causing loss to the railw ay. Considering the 
aforesaid w e hold-that the order passed b y  respondent 4 forfeiting the entire 

- D .C  R G. o f  the applicant cannot be sustained as it  is bad in law .

Before parting w ith  the case w e like to m ake som e com racnts on  
Annejture ‘ .V to the supplem cniary application . By the order p a«ed  by 
•hi'' T ribunal, the applicant m ade a representation. In  reply to that 
rep'.'t :entation the present icspondent 4 i .e . Sr. D ivisional Com m ercial 
Superintendent, Eastern R a ilw ay , Iiiluah(5tc}, passed an  order rejectii g  the 
applicant’s prayer. It is curious ti> note that w ithout ap p ly ’ng his m ind at 
all the present Sr. D ivisional Com m ercial Superintenden', E^Ktern R ailw ay, 
LiIuah(5:V); upheld  his decisioA taken by the predecessor in office. W e cannot 
but hold that thi'.; sort c f  trf^ tiren t and disposal o f  a prayer m ade by a 
re liied  railw ay servant in com pliance w ith  thi; di'-ection c f  the T ribunal is 

-unbecom ing o f  such a  h ighly poste.i officer.

10. In  view  o f  our fmdinr;^ m ade abov. the application  sttcceeds. V/c 
allow  this application  w ith  coiU  w h ich  li  quantified at Rs 1000. T lic  
n.jpondePK  are directed to pay the D cath-cum -R etirem en G ratuity o f  the 
applicant w ith  interests at the rate o f  12 per cent jwr annum  accrued thereo!-, 
from  1-6-1976 till the dMc o f  actual paym ent w id iin  JO days from  this date.
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640  , .SUPREME COURT CASES 1990 Supp SCC

With a view lo'implcinciuing ihis direction the Slate Government came 
out with the impugned order dated August 12, 1988 marked Annexure 
‘A ’.

4. In Siva R eddy  case^ this C ourt found that prom otees had 
exceeded the .quota and feven got regularised in respect of the posts in 
excess of th e lm it .  Taking into consideration the fact that regularise; aon 
had been dojid after the promotees had put in some years o f service and 
disturbing regularisatidn would considerably affect the officers con­
cerned, regularisatiph was not interfered with. This C ourt’s intention 
obviously was not to take away the benefit of regularisation in respcct of 
the officers belonging to the prom otee group in exccss of their quota but 
the court did not intend to allow such regularised officers in excess of the 
quota to also have the b e n e p  of such service for purposes of seniority. A 
reading of the jud |’iuent in-;6lP« R eddy case' clearly indicates that this 
Court intended what the government has laid down by way of guideline. 
W e see no'justification to' interfere with the government direction. A 
draft seniority list on the bijsls'of such direction has already been drawn 
up and has been circulalfcd. We are told that objections have been 
received and would be dealt with in usual course by the appropriate 
authorities. This writ,petition had been entertained in view of the allega­
tion that the government direction was on a misconception of what was 
indicated in the judgment and in case there was any such mistake the 
same should be rectified at the earliest. Now that we have found that the 
government order is in accord with the court direction, this writ petition 
must be dismissed and individual grievances, if any, against the draft 
seni(3rity list would, we hope, be considered on the basis of objections 
filed by the com petem  authority.

5. There shall be no order as to costs.
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1990 (Supp) Supreme Court Cases 640 

(B e fo r e  P.N. B h ag w ati, C.J. a n d  V. Kh a l id , J.)

F.R. JESURATNAM Appellant;

Versus
UNION OF INDIA AND OTHERS .. Respondents.

Civil Appeal No. 2827 of 1986 with SLP No. 5907 of 1985,
(leeidcd on September 30,1986

1' Sei-vice Law —  G ratoily —  Forfeiture of —  Employees have a right to be 
paid gratuity and goverm ncnt has no discretion in the m atter —  H ence order o f  
forfeiture o f gratuity set aside

R-M/10102/SLA
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AMAR DEO PRAKASH v. UNION OF INDIA 641

illanl;

idents.

| t  to be 
J e r o f

b/SLA

; O r d e r

1. Special leave granted.

2. W e are o f the view that gratuity is no longer a bounty but it is a 
m atter o f right o f the  employee and it can therefore  no longer be 
regarded as a provision in the discretion of the President as provided in 
the Pension Regulations. Since there is no legal provision empowering 
the authorities to forfeit the gratuity payable to an employee, the order 
passed by the Government forfeiting Ihc gratuity payable to the appel­
lant must be h(?ld to be had and must l)e set aside. W e accordingly set 
aside the order of the High Court as' also the O rder of the Governm ent 
forfeiting the gratuity of Ihc appellunt nnd dircct that gratuity shall be 
paid to the appellant forthwith. Tlicre will be no order as to costs of the 
appeal. The appeal is disposed o f in these terms.

Petitioners;

Respondents.

Petitioner,

Respondents.

1990 (Supp) Suprem e Court C ases 641 

(B e fo r e  S. R a n g a n a t h a n  a n d  K.N. Saikia , JJ.)

Writ Pciition (Civil) No. 11704 of 1985’

AMAR DEO PRAKASH AJSD 44 OTHERS

Versus

UNION OF INDIA AND 53 OTHERS
A n d

Writ Petition (Civil) No. 12802 of 1985 

ALL INDIA TRAIN CONTROLLER ASSOCIATION
Versus

U N IO N  O F  IN D IA  A N D  O TH ER S

Writ Petition (Civil) No. 11704 of 1985, 
decided on February 19,1990

Service Law —  Seniority nnd Prom otion —  Seniority —  D iscrim ination —  
Transportation (Trafnc) Departm ent o f Railways —  Determ ination o f  Inter se  
seniority o f Group C (C lass III) em ployees drawn from two d lffertnt stream s 
viz. Control Stream  and Traffic Stream with difTerent pay scales for promotion  
to Group B (C lass II) posts —  Principle o f considering em ployees in higher  
grade on regular basis as senior to those In lower grade failed to work when as 
a resu lt o f im plem entution of Third Pay Com m ission's recom m endations,'pny  
scales in the two stream s became dissim ilar —  Unter restructuring o f cadres 
effectedi granting upgradation to each stream based on it5 total strength in 
ord er to b alance prom otional chan ces in both the stream s —  SufTicient 
m aterial not placed before Court showing that Control Stream as a d a ss  was 
thereby subjected to discrim ination —  Good num ber o f persons in Control 
Slream  were a lso benefited m onetarily despite the disadvantage to a few —^

t  Under Article 32 of the Constitution of India
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330 ADM 1N1STRATIV E TRIBUNALS CASES [ V o l .  30 1995]

r,i

now  decide the m atter afresh with advertence to the above observations taking 
into account the decision o f  this C ourt in B. Karundkur-. In the circum stances o f 
the case, w e also d irect that the M anaging D irector o f the C orporation  should 
decide the m atter as early  as possib le and preferably by 31-1 -1994.

8. N o costs.

(1995) 30 A dm in iistra tivc  T r ib u n a ls  C ases 330

C entral A dm inistrative Tribunal, Patna  

( B e f o r e  R.K. V a r m a ,  J., V ic e - C h a i r m a n )
A pplicant;

R espondents.

R A M S H IR O M A N I

Versus

U N IO N  O F  IN D IA  A N D  O TH ER S

O .A . No. 605 o f 1993, decided on A ugust 3 1 ,1 9 9 4  
Retiral Benefits —  Pension/Gratuity/Commutation of pension —  W ithholding of, 

merely on the basis of intimation received from CUl advisinj^ major penalty 
proceedings against a retiring employee —  Held, not permissible —  Applicant retiring 
from service on 30-6-1993 —  Before that date, General Manager (Vigilance) vide his 
letter dated 15-6-1993 informing that a letter had been received from CBI advising 
major penalty proceedings against applicant —  No charge-sheet however issued to 
applicai ’ till his retirement —  Held, DCRG/commutation o f pension could not be ' 
witliheld unless a formal charge-sheet was issued in a departmental p roce ii^ ig  or filed 
in court in a criminal trial —  Mere receipt of intimation from CBI was not sufficient 

*I^wilhh“(Jia DCRG/commuted pension —  Respondents directed to allow commutation 
of pension and to release DCKG with interest @ 15% p.a. from 1-7-1993 —  Instead of 
paying provisional pension, pen.sion actually admissible to applicant also directed to be 
paid —  Costs o f Rs 500 allowed —  Mamtal of Railway Pension Rules, Pura 316(1) —  
JREC, Vol. II, K. 2308A —  Pension —  Gratuity —  Comnuitation (tf Pen.sion

(Paras 3 and 4)
Application allowed K-M/A-04586
Advocciies wild appeared  in ihis case :

Sudiim a P andey  and Umesh Pathak, C ounsel, for the applicant;
A.B. Ojl\n, C ounsel, for the respondents.

T h e O rder o f the B ench w as pronounced by

R.K . V a rm a , J„  ViCE-CHAit^MAN.—  In this application  filed  under 
Section 19 o f  the A dm inistra tive T ribunals A ct, 1985, the applican t, w ho 
superannuated on 30-6-1955, has m ade a grievance that he has not been paid 
pension, com m uted value o f  pension and gratuity  and has prayed fo r d irections 
to (he respondents for intincduiti.' paym ents o f ilic saitio w ith intcrcsi nl penal 
rale o f 20 per cent per annum  or at the m arket rate from  1-7-1993 till the date  o f 
actual paym ents.

2. T he app lican t w as appointed in serv ice in N orth E astern  R ailw ay  on 
30-6-1955 and he superannuated  on 30-6-1993 afte r attain ing the age o f  58 
years as A ssistan t E ngineer (G roup ‘B ’) at C hapra under the adm in istra tive 
contro l o f  D iv isional R ailw ay M anager, V aranasi and G eneral M anager, N orth 
E astern  R ailw ay, G orakhpur, All settled dues on retirem ent o f  the app lican t 
w ere due to be paid to him  on 30-6-1993/1-7-1993 by the respondents but the
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app lican t alleges that the respondents deliberately  w ithheld the am ounts o f  
pension, com m uted value o f  l/3rd  pension and gratuity, wi)ich Ciuised I'innncial 
harassm en t to the applicant. T he respondents in their coun ter reply  have tried  to 
ju stify  w ithholding o f  the aforesaid  am ounts on the plea that befo re  30-6-1993 , 
the date o f  superannuation  o f the applicant, a letter dated 15-6-1993 w as 
received by the respondents from  the G .M . (V igilance), G orakhpur staling  that a 
le tter had been received from  the C .B.I. indicating that a m ajor penalty  action 
against (lie applican t had been rccom m endcd and as ,'iuch, the ap p lican t’s DC1?G 
had been w ithheld in term s o f para 316(1) o f M anual o f R ailw ay Pension Rules, 
1950/2308A  o f Indian R ailw ay Establishm ent <"f'de, V olum e II, It has also been 
stated in the coun ter reply that the provisional pension has been sanctioned  to 
the  applican t and in view  o f the sanction o f  provisional pension, no 
com m utation  o f  pcnsinn is perm issible,

3. 'i'he learned couiisci for (he applicani has slated that no provisional 
pension is being paid to the applicant. H e has further subm itted that the 
provision o f  para 316(1) o f M R PR  1950/2308A  o f IR EC  Vol. II is not 
app licab le to  the instant case since contrary  to the requ irem en t o f  the said 
provision no departm ental or jud ic ia l p roceeding has been instituted o r is 
con tinued  against the applican t w ho has retired on attain ing  the age  o f  
superannuation . It is not disputed that no charge-sheet ha.s been issued to the 
app lican t either in a deparm iental proceeding or in any jud ic ia l p roceeding  so 
I'nr, T he Icained counsel for ihe respondents has how ever, subrniltcd that tnajor 
penally  action has been reeomnncnded by the C B l., but m ere recom m endation  o f  
m ajo r penalty , action against the applican t does not am ount to institution o f  a 
departm ental p roceeding or judicial proceeding w hich is the condition  p receden t 
for applicability  o f  para  3 r6 (1 )  o f M R PC 1950/2308A  o f IR E C  V ol. II relied 
upon by the respondents. A departm ental o r judicial p roceeding can  be said to 
be institu ted  only w hen a charge-sheet is issued or filed against the applican t. In 
the  instant case no charge-shee t has been issued and as such, w ithhold ing  o f  
pension, com m uted value o f  pension and D C R G  by the re.spondents is arb itrary  
and illepiil, being w ithout authority  o f law,

4. R espondents arc directed to pay to the applicant am ounts o f  commuted 
value o f pension and D C R G  with interest @ 15 per cent per annum  frotn 
1-7-1993 till the date o f  paym ent. T he respondents are also d irected  to pay the 
payable am ount o f  pension accruing to the applicant every  month since afte r the 
date o f  superannuation  with interest @ 15 per cen t annum  till the date o f  
paym ent and to continue to  pay fu rther pension m onth by m onth in fu ture. All 
paym ents due to the applicant in pursuance o f the directions m ade as 
hereinabove shall be m ade w ithin a period o f one m onth from  the date o f  receip t 
o f  this order,

5. This application  is accordingly  allow ed with costs. T he co u n se l’s fee 
w ould  be Rs 500A w hich shall be paid by the respondents.
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1991] BARTNDRA KUMAR GHOSH V. UNION OF INDIA (Cat) 83

th e  im pugned  o rder o f  tran sfe r has  . . . .  n o t been m ade in  good faith  an d  to  
m eet the  exigencies o f  service alone. I f  the services o f  a sen ior Engineering 
A ssistan t a t  P o rt B lair w as indispensible, the  responden ts w ould  n o t have 
re transfe rred  M r R avindran . T herefore, we are o f  the  view th a t th e  im pugned 
o rders are liab le to  be quashed.

6, In  the result, fo r the  reasons m entioned  in th e  foregoing p arag raphs, 
we allow  the app lica tion , quash  the im pugned o rders d a ted  11-8-1989 and  
27-10-1989 passed by th e  C h ief Engineer, South  Zone, M ad ras vr- a rb itra ry  
an d  illegal an d  d irect the respondents to  allow  the app lican t to  resum e his 
du ties as Senior Engineering A ssistant, D o o rd a rsh an , T rivandrum . W e d irect 
u ia t th is o rd er shou ld  be com plied  w ith  w ith in  a  period  o f  7 days from  the 
d a te  o f  com m unication  o f  th is  o rder. T here  is no  o rder as to  costs.

[1991] 15 Adniinistrativc T ribunals Cases 83 

Central A dm in istra the  Tribunal, Calcutta

(BBPORB a . p . nilATTACnAnVYA, .ItiniaA t- M uMIIUH AND p. K . MAU.tCK, 
ADMINISTHATlVli MliMDlill)

B A R IN D R A  K U M A R  GH O SH

Versus

U N IO N  OF IN D IA  A N D  OTHERS

A pplican t ;

. .  R espondents.

T.A. N o. 131 o f  1988, arising o u t o f C.O. N o. 148(w) o f  1985, 
decided on April 4, 1990

Punishment —  Nataral justice —  Hearing —  Government money allegedly 
lost from applicant’s custody —  Recovery of, merely on the basis of a fact finding 
enquiry without holding enquiry under Rule 9 —  Held, bad —  Departmental 
enquiry —  Railway Servants (D  & A) Rules, 1968, Rule 9 (Para 5)

N . G opalakrislm a N aidu  v. S ta te  o f  M . P ., A IR  1968 SC 2^^, fo llow ed

Connected references \ S. M alik : S u p r ’̂ mb C o u r t  (L  & S) D io b st, Vol. 1,
§§(20579) & [20580] ; B. R. G haiye : L a w  a n d  P r o ­
c e d u r e  OF D e p a r t m e n t a l  E n q u ir ie s  (T hird  edn.), 
C hap . 3, N ote  %{k), pp. 272-73

Retiral Benefits —  Death-cum-rctirement gratuity —  Competence to order 
recovery from —  Fact finding enquiry held after expiry of re-employment —  
Committee holding such enquiry, held, had no jurisdiction to order recovery from 
death-cum-rctirement gratuity, o f loss allegedly caused to government during 
re-employment —  Railway Pension Rules, 1950, Rules 323 «& 315 —  Re-employ­
ment (Para 7)

A pplication  succeeded

A dvoaitcx who tiiipriin'd In this ease ;

A shok Ganguly. C ounsel, for the A pplican t ; 
M .S . Banerjee, C ounsel, fo r the R espondents.
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Tlie Judgm ent o f  the Bench was pronounced by

A.P. B h a t t a c h a r y y a , J u d i c i a l  M e m b e r — A pplican t Shri B a rin d ra  K um ar 
G h o sh  filed a w rit app lication  in the H o n ’ble H igh C o u rt a t C alcu tta  against the 
U nion  o f  Ind ia, represented  by the G eneral M anager, Eastern  Railw ay and  
four o theis, which by opera tion  o f  Section 29 o f  the A dm inistrative T ribunals 
A ct, 1985 cam e to  th is T ribunal by way o f transfer fo r disposal.

2. T he ap p lican t entered railw ay service on 3-1-1945 and retired  on 
superannuation  under the E astern  Railw ay on  and  from  1-8-1979. F rom  
25-4-1980 he was reappoin ted  as a . Rest G iver A ssistant S tation-m aster a t 
K a lin a ray an p u r w ithin the E astern Railway. Such rc-em ploym ent was te rm i­
nated  on 24-4-1981. T he app lican t states th a t p rio r to  his retirem ent his 
D .C .R .G . was determ ined as per rules. He states fu rther th a t on 26-1-1981 
he had to  overstay in  his duty  at S an tipu r railway sta tion  as his reliever had  
n o t tu rned  up. A t th a t tim e it was detected th a t four sealed bags con tain ing  
an  am o u n t o f ' Rs 10,344.41 paise from  the iron  safe o f  th is s ta tion  were missing. 
T he app lican t im niediately repo rted  the m atter by wire to  all concerned. An 
investigation  into the m a tte r was conducted  by the G .R .P .S . and Railw ay 
P ro tection  F orce a t R anagha t. U ltim ately, final rep o rt was subm itted  by them . 
T o  m ake a probe in to  the incident u fact finding enquiry was held and  it was 
decided by the enquiry  com m ittee tha t the aforesaid am oun t wliich was found 
m issing from  the app lican t’s custody would be recovered from  his D .C .R .G , 
T he applican t ciialleiiges th a t o rder as illegal. A ccoitling tt) him , w ithout 
giving him  any o p p ortun ity  to  know  the allegation against him  and  to show

I cause such decision could  n o t be taken lawfully. In filing the application  the 
app lican t has prayed for quashing the decision o f  the fact finding enquiry 
com m ittee d a ted  1-7-1983.

3. T he app lica tion  has been contested  by the respondents. I t is the 
m ain  con ten tion  o f  the  respondents th a t  w hen the  am o u n t had  been stolen 
from  the custody o f  the app lican t he w ould be liable to  m ake good  the loss 
caused to  the governm ent. A ccording to  them , a  fact finding enqu iry  was 
held by senior o llk o rs  o f  the railway before w hom  the app lican t had  adm itted  
th a t  for his negligence the four cash  bags contain ing  the am o u n t o f  Rs 10,344.41 
paise were lost from  his custody.

4. The sho rt question  to  be decided in  this case is w hether r e decision 
o f  the  fact finding enquiry  can be sustained.

5. A dm ittedly, the app lican t retired  from  railway service un d er the 
E astern  Railw ay on superannuation  on 1-8-1979. I t  is also adm itted  th a t he 
was re-em ployed for a period o f  one year as a Rest G iver A ssistant S tiition- 
nw sior from  r .S -M ‘)HO k> 24 -M 9H I. T here  wns iin incident on 2 7 - M 9 S J j j t  
S an tipur railway s ta tion  during  the du ly  hours o f  the applicaVt wlien four 
sealed cash bags contain ing  the am o u n t o f  R s 10,344,41 paise were missing, 
A  fact finding enquiry  was held an d  the com m ittee holding the enq.iiry passed 
an  o rder on 1-7-1983 to  the effect th a t the said am oun t would be- recovered 
from  the D,C.1<..G. o f  the applican t. C onsidering the fa d s  and circum stances 
o f  the case as m entioned above we have no  hesita tion  to  hold  th a t such a

•decision  ca n n o t u. all be sustained,

6. W e have already got th a t the app lican t was re-em ployed for a period 
o f  one year from  25-4-1980 to  24-4-1981. T he incident when the four cash  
bar's con ta in ing  the aforesaid  sum  were found missing happened  du rin g  the 
tenure  o f  service o f  the app lican t as a  railway servant an d  during  his du ty  hours.
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Tt rem ains unexplained as to  why w ith o u t sta rting  a departm en tal enquiry  as*  
per Rule 9 o f  the Raiiw;iy .Servants (Discipline and A ppeal) Rules, 1968 a fact 
finding enquiry  wns held and  the app licnn t wns held responsible for the said 
loss. W e ca n n o t b u t deprecate th is so rt o f  sh o rt cu t m ethod. A dm ittedly , 
the app lican t w as never given any opportun ity  o f  show ing cause against th e ^  
punishm ent proposed  to  be ■ >flicted on him . In  th e  fact finding enquiry , the 
app lican t go t no  oppo rtun ity  to  cross-exam ine the witnesses exam ined. Such 
being the position , we c a n n o t b u t ho ld  th a t by ho ld ing  such an  enquiry  the  
w hole responsibility  could  n o t be cast on  the  app lican t. I t  has been held  by 
the Suprem e C o u rt in the case o f  N. Gopalakrislma N aidu  v. S ta te  o f  M adhya  
Pradesh^, th a t in  such a  case the very n a tu re  o f  the function  im plies the  d u ty  • 
to  ac t judicially . In  a case w here an o p p o rtun ity  to  show  cause aga inst the 
action  proposed  is n o t afforded the o rd er is liable to  be struck  dow n  as^ittvaUd.. 
o n  the g round  th a t it is one in b reach  o f  principles o f n a tu ra l justice. W e 
have already  m entioned th a t the app lican t d id  n o t get the  least oppo rtu n ity  
to  defend his case and as such th e  o rd er passed by the fac t finding enqu iry  
commiMce cnnno t iil nil be sustained.

7. T here  is an o th er aspect o f  the n u tte r .  T he inciden t in  question  
happened on 27-1-1981. T he fac t finding enquiry  was held lono; afte r the 
expiry o f  the period o f  the ap p lican t’s re-em ploym ent i.e. 24-4-1981. By an  
o rd er passed on  1-7-1983 (vide A nnexure ‘A ’ to  the app lica tion) it was decided 
by the fact finding enqu iry  com m ittee th a t  the sum  o f Rs '10,344.41 paise 
would be recovered from  the D .C .R .G . o f  the app lican t. In o u r opinion the 

'fu e l fiiulinp enquiry  com miKcc lind no ju risd ic tion  to  pass such o rder. It has 
been contended  by the side o f  the respondents th a t under the au th o rity  o f 
R ule 323 o f the R ailw ay P ension  R ules, 1950 such a n  o rder for recovery o f the  
am o u n t o f  loss caused to  the governm ent can be passed. W e arc unable to  
accept this con ten tion . It is needless to  m en tion  th a t an o rd er fo r recovery 
under the aforesaid  rules enn only be m ade in term s o f  Rule 315 which a u th o ­
rises c m l y  ihe President o f  Ind ia lo o rder for recovery from  the retiring  benefits 
o f  a governm ent servant o f  any pecuniary  loss caused to  governm ent. T he 
im pugned o rder was neither passed by the P residen t no r was w ith  his consent. 
Such being the position , we have no  hesita tion  to  conclude th a t the o rder passed 
by the fact finding enquiry  com m ittee is w holly illegal and  ca n n o t a t  all be 
given effect to.

8. In  view o f  o u r findings m ade above, the app lica tion  succeeds. W e 
allow  this app lica tion  m aking, how ever, no  o rd er as to  cosls. T he decision 
o f  the fact finding enquiry  com m ittee dated  1-7-1983 as show n in  A nnexure ‘A’ 
to  the app lica tion  be hereby quashed. R espondents are d irected to  release 
th e  en tire  D .C .R .G . due to  the app lican t w ith in  90 days from  th is d a te  as per 
rules.

1. A IR  1968 SC 240.
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