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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
Review Appln.Ne.496 ef 1990(L)

Unien of Indfa & OtRerS......... Asplieatits
N Versus -
Jagdish Prased YT Regpondent
B T
Registratien 0,3, Ne,11/8¢ (L)
Jagdish Presad Vs Unien of India & Otheis

HenJMr ,Justigee K.Nath, V,.C,

(By Hen.Mr Justiee K.¥ath, V,C.)

Original Asplicatien Ne,11/89 Jegdish Prasad
Versus Unieti of Ih}iia & Others was deeided by this
Bengh by judeement dated 2,5,90 wheredy the erder
dated 30,6.88 af the teminatien of services af
Jugdish Prasad was set aside and he was held te have

~eantineed in service threugheuts An erder of

reinstatement and payment af baek vwasas was passed
and the Unien of India and Others were given liberty
te take actien adainst Jegdish Presed in esccerdance
with law and, if negessary, after ewservance of

the principles of natural justice.

2. Jagdish Prasad was a Casual Labeur and
seught the benefit of Seetien 25.F of the Industrial
Disputes Aet and af the prinaijles of natural justiee.
Relevant facts feund in this regard Were.recerded

and the gase was allewed,

3, In this applicatien fer review, it is
stated that since the applieaﬁt was a Cesual Laseur,

\~_/\\:he question af reinstatement weuld fnet arise as

. / .
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that weuld depenid upen the availability ef werk,

was :said that the prineiples of natural justiee do
net asply begause Jﬁgii-bh Prasad had ne right te
retain the pest. It was lastly said that the Pestal
Departmerit is fet an Ihdustry as held by Supreme
Ceurt i the gase af Ban#alere Water Supply ang Severage
Baard Versus Unien of India, whege eitatien is net
siven Walwis We have 'earefuny gone threugh the

Ceview appueatien ang alse the centents ef the Mvmtmdu
review, We had reeerded eur view Why we feund the
appncam te e werkmah and the Pestal Department

te be Iiﬁdmgtry, ah‘d the entitlement of pretection |

of Sectien 25.F of the Industrial Disputes Act te
Jagdish Prasad. These matters cannet be reagitated

in @ review applicatien; they ceuld well be a

subject matter of appeal, |

4. The questien ef a risht ef retaining a pest
is whelly irrelevant se far as the questisn ef natur al
Justice is cencerned. The matter has been dealt with
in detail in the judsement under review. We £iné ne

reasen te depart frem the view taken in the Judeement.

The Review Appl; tion is dismissed.

GW Vice Chairman

. 11
Datea the__ 25  June, 1991.
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
 ALLAHABAD BENCH RS

CIRCUIT BENCH AT LUCKNOW

®oe

Civil Misc. Application No, of 1990
" On behalf of N
| Unibn of India and ors .o Applican%gﬁju” 1
Review petition No. /f q’(_»,/ - of 1990 (L)
Registration No. 11 of 1989(L) o
Jagdish P;asad oo Applicant |
v - vs -
- Union of India and ors cons ‘Respondents

To ) A .
The Hon'ble Mice\Chairman and His

Companion Members of the aforesaid Tribunal,

The humble application of the above named

applicant Most Respectfully States as under

1, THAT in view of the facts and circumstances
mentioned in the review petition and accompanying
affidavit, it is expedient in the interest of
justice that the operation’of the judgment
delivered by this Hon'ble Tfibﬁnal on 2-5-«1990,
may remain stayed during the pendency of the
above review petition; otherwise the respondents-

!

applicants shall suffer an irreparable loss.
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WHEREFORE,.it is, Most Respectfully
prayed that this Hon'ble Tribunal may be
pleased to sta? the operation of the judgment
delivered by this Hon'ble Tribunal dated
2-5-1990, during the pendency of the review
petition in this Hon'ble Tribunal, otherwise
the :eppondents-applicaﬁts shall suffer
an irreparable loss.

Aug. , 1990, &Kﬁﬂguﬁg’x’gl//ﬂ

( K.C, SINHA )} .
ADDL, STANDING COUNSEL
CENTRAL GOVT,
COUNSEL FOR THE APPLICANTS
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH,
CIRCUIT BENCH AT BUCKNOW
CIVIL MISC. APPLICATION NO, OF 1990
(Under Section 21(3) of the Administrative
Tribunals Act, 1985)
* On behalf of
\ .Union of India and ors oo Appiicants
ke In |
r e CIVIL MISC. APPLICATION NO. COF 1990
(U/s 22(3)(f) of the Administrative Tribunals Act)
Union of India and ors veee Applicants
| Vs
Jagdish Prasad cos Respandent
o IN |
Registration No., 1l of iééé(L)
\\\Jagdish Prasad e Apbiicant
vs
' % ~ Union of India and ors Ceees Respondents
'\‘2 B To,

The Hon'ble The Vice Chairman and His

companion Members of the aforesaid Hon'ble Tribunal.

The humble application of the above named

épplicants Most Respectfully states as under:

\

ls " THAT the aforesaid petition was disposed
of by this Hon'ble Tribunal on 2-5=1990 and the
certified copy of the judgment was delivered to

the answering respondents on 16-5-1990ﬁ

LGN
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24 THAT the aforesaid petition was disposed
of by this Hon'ble Tribunal and immediately after '
the receipt of a copy of the judgment, the Officers
- of the Office of Sub Divisional officer Telegraph
Bahraich rushed to the Office of the Divisional
Engineer Telegraph, Gorakhpur under whose direct
control,the afo;eséid Office works. In fact since
due to the change of administratiop, the Sub Divisional
v jﬁ‘ Office, Bahraich has been brought under the control
of Divisional Engineer, Gonda at present and as such
from the Office of respondent no.2, the answering
respondents were asked to seek the instructions
of the Divisional Engineer, Telegraph, Gonda and
'as such, kRm again they have knocked the door
of the Divisional Engineer Telegraph Gonda.

3. THAT after s eeking the instructions
fromthe controllirg authority i.e. Director
/ Telecommunication, Varanasi, was also.consnlted'
“g | and on the basis of their instructions, the
matter was referred by hand to the Chief General

Manager, Telecom, U.P. Cirche, Lucknow.

4, THAT the aforesaid process took considerable

time which has delayed in moving the present

review application,

3. THAT is s }
kka it is also pertinent to mention

here
that the present applicantsof the Teview

.

Wy
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and since the delay which was beyond the

control of the authorities as it was the

‘procedural,‘it has occured., As mentioned
above, the delay was not deliberate and
intentional, neither at any point of time
the applicant-respondents were sleeping

~

over the matﬁer.

6. THAT infhe interest of justice,

the delay in filing the present a review/
recall application may kindly be condoned
and thé review application may be treated
as if, the same has been filed in timé and

may be decided on merit,

PRAYER

WHEREFCRE, it is most respectfully
prayed that this Hon'ble Tribunal may kindly
be pleased to condone the delay in filing the
review petition and be further pleased to decide
the matter oﬁ the basis of merit, otherwise the

applicants would suffer irreparable loss;

( K.C. SINHA )
| . ADDL. STANDING COUNSEL
August 1990, CENTRAL GOVT.,

COUNSEL FOR THE APPLICANTS



BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
ADLAHABAD BENCH
CIRCUIT BENCH AT LUCKNOW

AFFIDAVIT.

On behalf of

Union of India and ors® cee Applicants
CIVIL MISC., APPLICATION NO. = OF 1990

(Under Section 21 (3)kk of the Administrative
Tribunals Act, 1985)

Union of India and ors cos Applicants
‘ IN
CIVIL MISC. APPLICATION NO. OF 1990

(Under Section 22(3)(f) of the Administrative
Tribunals' Act, 1985)
Union of India and ors ~ «.s Applicants
/ vs |
Jagdish ?rasad ++s Respondentx

{ | Registration No.ll of 1989(L)

Jagdish Prasad e Applicant
Vs
\ Union of India and ors vos | Respondents
| . -
- ;1;: 2  ;;;;' Affidavit of
N o / &MMY{@@LM aged about 4;ears, s/o
i ’g& Mg kel M«l OO T Qadvacd T

G | | | (Depc?r}i(;c/

I, the deponent above named do hereby

solemnly affirm and state on oath as under:
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l.' THAT the‘deponent is
and is well conversant with the facts

depoéed to hereinafter,

2, THAT the aforesaid petitionfvas disposed
of by this Hon'ble Tribunal on 2-5-1990 and the

certified copy of the judgment was delivered to

S

the answering respondents on 16-5-1990.

. | , 3. THAT the aforesaid petition was disposed
of by this Hon'ble Tribunal and immediately after
the receipt of a copy of the judgment, the Cfficers
of the Office of Sub Divisional Officer Telegraph
Bahraich rushed to the Office of the Di;isional
Engineer Telegraph, Gorakhpur under whose direct
control, the aforesaid Office worksﬁ\ In fact since

y - due to the change of administrafion, the Sub

Divisional Office, Bahraich has been brought

undef the control of Divisional Engineer, Gonda

at present énd as such from the.Office.of respondent

No.2, the answering respondents were asked to

seek the instructions of the Divisional Engineer,

Télegraph, Gonda and as such, again they have

knocked the door of the Divisional Engineer

Telegréph Gonda.

4, THAT after seeking the instructions

from the controlling authority, i.e. Director
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Telecom, Vatanasi, was also consulted and
on the basis of their instructions, the matter
was referred by hand to the Chief General Manager,

Telecom, U.P, Cirche, Lucknow.

5, THAT the aforesaid process took considerable

time which has delayed in moving the present review

‘application,

6. THAT.it is also pertinent to mention here
that the present épplicants of the reyiew application
wefe not sleeping over éhe matter, and since the
delay which was beyond the control of the authorities
as it was the procedural, it has occured, As
mentioned above, Fhe delay was!not deliberate

and intentional, neither at any point of time

the applicant-respondents were sleeping over the

_matfer.

74 . THAT in the interest of justice the delay

in filing the present review/recall application
may kindly be condoned and the review application

may be'treated as if, the same has been filed in

_ time and may be decided on merit.

84 THAT the deponent named above do hereby
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affirm on oath that_the contents of para 1l

of this ‘affidavit and those of paragraphs

k]

of this affidavit are true to my personal

knowledge, those pf paras

are based on perusal of record and those Qf*;

paras | ‘{19’f§ are based on legal
advice, which all the deponent believes to be
trﬁe. No part of this affidavit is f alse and
nothing material has been concealed in it.

So help me God..

C/o b LJPQ$$4&§/WV}6¢'
APy VWG N0 S e v

“igﬂg’ﬁ,gﬁm“_uﬁﬁhmamm@hmuiwuxJ

oo is ddentthed 60 ST | A L2 7 VY

adgvacate High Coun, Allahabad

the deponent that he on@ePstki
the contents of this aifidavig
have been read cut ant expinined
te blany o

et ’fjﬁm

St
et ;—f.a_em,‘_,?¢ &t

@0~
Dm@'“j'



SEFORE. THE CENTRAL ADMINISTRATIVE TRI BUNAL
ALLAHABAD BENCH, CIRCUIT BENCH, LUCKNOW

TR

CIVIL MISC. APPLICATION NO. OF 1990 -
(Under section 22(3)(f) of Administrative

Tribunals' Act, 1985)
dn behalf of

Ragiskxakken k¥ &f $98R%k
Union of India, through Secretary,
. Department'of Communicétion; -
Govi.»of India, New Delhi and
. ' others oo d Applicant

o vs |
Jagdish-Praséd, son of Sri Prahlad Rai
resident of village Bhadauli, Post,
Chilwaria, district Bahraich ..... ‘Respondent
Registration No. 11 of 1989(L)

Jagdish Prasad e | Applicant

vs'
Union of India and others.... Respondents
TO,'

The Hon'ble The Vice Chairman and His

The humble application of the abovenamed

‘applicants Most Respectfully states as under:

1.  THAT by means of O.A; No, 11 of 1989(L),
the applicant has challenged the order dated
30-6-1988 through which the applicant's engagement
as casual labour was disturbed, The applicant
has also sought a relief that the applicant may

be treated as a casual labour and he may be paid

Yoppe

.. companion Members of the aforesaid Hon'ble Tribunal.
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the wagesy

27  THAT the answering respondents contested

the c ase by;filing,counte: affidavit where,stand'
wés_taken that on the basis of over all performance
of the applicanf, as a casual laboﬁr, he was dis=-

engaged for further work,

34 «mAT'ip appears that on 2-5<90 when the
case was taken up, no proper assistance was

rendered by the counsel for the respondents and

the Tribunal has decided the case in favour of the

aﬁp;icant through which the application was allowed
éqd a direction was given by this Tribunal by means
of a judgment dated 2-5-1990 thaf the Opposite
party shall reinétate the applicant within gperiod
of one month and he shall also be paid back wages
from the date of the termination order within three
months from the date of réceipt.of a copy pf the
jpdgment: | | |

4, THAT it was admitted case of' the party that
no appointment letter was ever issued in f avour
of the applicant for engaging him as a casua}g )
laboﬁr and as such.the.question of reinsté%é&ent

of a casual labour does not arise. In fact the

casual labourers are engaged on the availability

6f casual nature of work with the Department in
view of the exigencies of work, but, they do not

hold any civil post, neither they are governed

with any certain rules.

gt
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5.  THAT the Hon'ble Tribunal has also admitted
on page 3 of the judgment that the applicant do
not hold civil post.

6.  THAT the application of principle of natural

f justice arises only when the person has got right

T bbb o

to retain the post, but, in the case of the casual

| labour,their 'engagement dépends upon the availability

of work and in case there is no work, they cannot

have any right to retain the same post.

7¢  THAT the Tribunal has decided the issue

on the application of the industrial law i.e.
Industrial Disputes Act, 1947, where,as the fact
reamin that the organisation which is Diviéional
Officer;vTelegréph Bahraich, where the applicant
was working, is not an industry and the applicant
cannot be dealt with the provisions of section 25(F)

of the Industrial Disputes Act.,

8. THAT for engagement of the casual labour,

fhé satisfaction of the appropriate authofity is

also a péramount factor and in case the said authorities
dis-satisfied,the dis-engagement of such a casual
labourer automatically follows and there is no

question of violation of principle of natural justice.

9,% THAT the Hon'ble Supfeme Court has already

given an essential indulgence in the case of

'Bangalore Water Supply and Sewage Board vs,. Union of

l} India, where it has been held that the Posts and

(
!

Telegraphs Department is not an industry.

Jegp
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10, THAT in fact at the time of arguments
as'gtated earlier, no effective assistance could
be rendered by the counsel for the respondents, by
mistake bs he could not notice the aforesaid case

and as such, the said finding has come.

11, - THAT the answering respondents are filing

.,
*\:igfhe review applicat;on w?th the following grounds:

GROUNDS

)' BECAUSE the protebtion of‘proVisions of
Chapter V-A cénnot be.extended to casuai labour who
are of proved cubpaple character, héving.sneaked
into this unscreened entry-point of a Governmgnt
Department for which no po;ice.verification of
entecedants is téken due to the very nature of
intermittent work taken from the casuals. The
culpable characters cannot be intended by law to

be protected by the munificient provisions of

Chapter-V-A of the Industrial Disputes Act;

(b)  BECAUSE Article 16 has no relevance in the
casevas'the applicant is not a holder of a post in

a Government Department;

(c) BECAUSE any reference to, or invocation

of Article 14 of the Consfitution as a liability
of the O.P., casts a call to sovereign functions of
Govt. Departments. This is beyond the scope of
I.D. Act which is the prime statute applied in present

case;

(a) RECAUSE even the rules of natural justice
cannot be invoked in a contractual relationship

which is implied in engagement of casual labour for

Jegn S5
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incidental work in the Department of

" Telecom, The judgment of acts of either party

to the implied contract, in a case like this,
has to base upon the terms of the contract,

and obligation thereto;

(e) BECAUSE‘the D@partment'of Telecom

employes staff for covering all posts it sanctiéns
under regulations for installation, maintenance and -
administration of communicatiord lines and gadgets
from which consumer terminations aret aken out

and given to the subscribers. It is a vast field
covering over millions of line mileage of wires |
over head or underground or wiréless communication.
Every inch of this net work is covered by regular
staff manning this or that post. Casﬁal labourer
are taken in for assistance of technical staff

when unexpectedly terminations in communications
occured due to natural calamities or otﬁer man-
wrought havoc; or a néw consumer applies for a
termination., This unforeseeably oscillating

work, moving over locales of all the millions of
circuit-mileage is not of an established

character, and is partly seasonal and party
intermittent. For this reason regulaations for

contraciing local labourer force to assist the

concerned technical staff provides for only an

éngagement contract on daily basis. It is % implied
in this engagement on contract that discovering
entry of undesirable elemeht as casual labour

no second day of engagement be contracted. Such

residual circumspectation in managerial prerogative
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is absolute and 1na11enable except by a

speclflc law to be taken away;

(f)  BECAUSE despite intermittance and

shifting locale peftaining to engagement of casual

labour to aselst'the technical staff of Telecom

Department on site, fast expansion of consumerist

. termlnatlons i, e. new telephone, Telex, PBX connections

applled for has made 1t possible for many casual
o labour to continue at one locale for long uninterrup-
ted duratlons whereby they earn rights of seniority
by flux of time to offer candldature for regular
employment for whioh regulations have been framed
At the time of eventual regularisation each is
subjected to police and health verification requisite
fof Govt. employment._ Even thereafter under Art.
3ll(2)(b) the undesirables can be weeded out any
time without show cause, Presumably this prerogative
is inherent in toe engaging staff, of casual labour
and at best can be looked into for sufficient
justification by the Hon'ble Court but cannot be

guestioned;

(g) BECAUSE the privilege of receiving show
cause, of an employee/labourer is based on the
employer-employee relationship defineable or
inferrable from the service contract. Where no
employment of any stable character has been offered
the contract cannot be interpreted to require

a show causee The offer of employment to a Telecom&
casual labour is only incidentel to a very

specific, small incident of repairing an unwanted

—— T
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termination caused or installing a new termination.
Each engagement at the longest cannot be beyond
the period of particular incident for which

engagement of labourer was done;

(h) BECAUSE the engagement of applicant on
last work-order being preceded by 240 work days
spread over preceding 12 months would nof give him

protection of the Industrial Disputes Act for the

| simple reason that he is not the subject of any

industrial dispute. His is an individual case of
hire and fire based on his misconduct which cannot
be a common factor for a dispute between employer

and employee;

(1)  BECAUSE the jurisdiction of the Hon'ble
Tribunal ‘does not extend to adjudicating upon’
provisions of the Industrial Disputes Act. The
Honfble Tribunal wOuld adjudicate by the same nature
of over riding powers as used by the O.P. i.e,
managerial prerogative implied in Art.ASll(Z)(b)

of the Constitution. In other words‘the Hon'ble
Tribunal could adjudicate by looking into the just-

jfication of terminating action;

(3) BECAUSE in absence of contract of service

of stable kind and for indefinité period for the
applicant, 1t is 1ncorrect to deem him in continuous
employment., ®An incidental, casual employment has

no presumption of continued employment more SO

because the Department has not saved but has employed .

another hand to complete the incidental work from

which the applicant was dropped. /B(E&A&A,M/
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(k) BECAUSE there being no lien to employment

as casual there is no question of restltutzon

of lien;

(1) BECAUSE for the Telecom Department
collectively it is uniquely important to safequard
the credit of services by dropping out entrants of
Culpable character,‘eSpecially when the culpable
individual is not yet a regular employee and

merely on an implied contract of day by day engagement; .

(m) BECAUSE within the ambit of laws in effect
or force, the Depaitment of Telecom has correctly
discharged its functions and it is not open to the
judicial foram to cast upon it the crippling load

of culpable individuals without indicating a
positive -alternative for dealing with such culpable
entrants of casual character when neit her Industrial
Employment (Standing Order) Act 1946 nor CCS(CCA)
Rules, 1965 havevbeen rightly extended to the casuals
as their joining is popeely incidentel to an emergént
fringe wétk not regular enough for the industry:to

call for creation of establishment;

{n) BECAUSE since the Telegraph Department
is not an industry as such, Industrial Disputes

Act, 1947, shall not be applicable.

WHEREFORE, it is most respectfully
prayed that this Hon'ble Tribunal may be pleased
to accept the aforesaid za application and the
judgment dated 2-5-1990 delivered by this Hon'ble

Tribunal may kindly be rev1ewd/recalled and

e
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the matter may be decided after hearing

P

both the parties again, otherwise the

applicant would suffer irreparable loss.

August  ,1990, ( K.C, SINHA )

ADDL, STANDING COUNSEL
CENTRAL GOVT.
COUNSEL FOR THE APPLICANT,



BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
| * ALLAHABAD BENGH, | B
CIRCUIT BENCH AT LUCKNOW
et
On behalf of
Union of India and‘ors .ed Applicants
In | |
CIVIL MISC. APPLICATION NO,  OF 1990

Union of India and ors ...  Applicants

Vs
Jagdish Prasad Voo Respondents
In

Registration No, 11 of 1989(L)

Jagdish Prasad oo Applicant
Vs
Union of India and ors .... Respondents

Affidavit of

1) L —
SLNVE»»éhx o aged about 4\ years, s/o
% Megae LI 644 . S.D 0T &w&@&

‘ | (Depog/e}tg’a’/

I, thé deponent abovenamed do hereby

fro—

solemnly affirm and state on oath as under:

1, THAT the deponent is
and is well conversant with the facts

deposed to hereinafter.

2, THAT by means of O.A, No. 11 of 1989(L),
the petitioner has challenged the order dated
30-6-1988‘through-which,he was engaged as casual
Labour was disturbeds The petitioner has also

sought a relief that khe may be treated as a
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casual labour and he may be paid the waQes;

| 3. THAT the answering respondents cbntested
the case byvfiling counter affidavit where, stand
was t aken that on the basis of over all performance
of the applicant, as a casual labour, he was

disengaged for further work.

4, " THAT it appears that on{2-5-l990_when the

case was taken up, no proper assistance was

rA‘ i?J | - rendered by the counsel for the réspondénts and
the Tribunal has decided the case in f avour of
the applicant through which the application was
allowed and a direction was given by this Tribunal
by means of a judgment dated 2-5«1990 that the
Opposite parties shall reinstate the applicént
within a period of one month and he shall also
be paid back wages from the date of the.termination
order within three months from the date of receipt

/ of a copy of the judgment,

~y

"/
d

S THAT it was admitted case of the party

that no appointment letter was ever issued in .
favour of the applicant for engaging him as a_éasual
labour and as such, the question of reinstatement

of a casual 1abour does not arise., In facf thel 1
casual labourers are ebgaged on the availability

of casual nature of work with the Department in
view of the exigencies of work, but, they do not
hold any civil post,‘neifher they are governed

with any certain rules.




6. THAT the Hon'ble Tribunal has also
admitted on page 3 of the judgment that the applicant
do not hold civil post.

7. THAT the application of principle of

natural justice ariseés only when the person

has got right to retain the post, but, in the
> ‘case ofvthe casual labour, their engagement
A depends upon the availability of work and in
case there is no work, they cannot have any

right to retain the same post.

8. THAT the Tribunal has decided the issue

on the application of the industrial law i.e.

Industrial Disputes Act, 1947, where, as the

fact remain that the organisation which is

Divisional Officer, Telegraph Bahraich, where

the applicant was working, is'not an industfy
r/ ~and the applicant cannot be dealt with the |
| \provisions of section 25(F) of the Industrial

‘Disputes Act.

9. THAT for engagement of the casual labour,
the satisfaction of the appropriate authority is

also a paramount factor and in case the said

authorities dis-satisfied, the dis-engagement
of such a casual labourer automatically follows ‘

1 : L
and there is no question of violation of principle ;

‘ of natural justice.
7?*3@” : o

10, THAT the Hon'ble Supreme Court has already r

given an essential indulgence in the case of




i
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..
FoN
e
..

Bangalore Water Supply and Sewage Board vs.

Union of India, where it has been held that

the Posts and Telegraphs Department is not an
industry. | |

11, | THAT in fact at the time of arguments

as stated earlier, no effective assistance

could be rendered by the counsel for the respondents,
by mistake as he could not notice the aforesaid

case and as such, the said finding has come.

12, THAT in view of the fa¢ts.stated in the
aécompanying application and affidavit, it is
expedient in the interest of justice that fhe
review/recall application of the answering
respondenfs may kindly be allowed, otherwise the

answering respondents shall suffer irreparable loss.

THAT $he deponent above named solemnly
affirm and state that the conténts of para 1 of
this affidavit and those of pragraphs

are true to my personal
knowledge; those of paras

are based on perusal of record and those of

paras \ to \2 are based
on legal advice, which all I believe to be true.
No part of this affidavit is false and nothing

material has been concealed in it.

So help me God.

Deponenty



IN THIS CENTRAL ALMINISTRATAVE TRIB UNAL, ALLABABAL,
CIRCUIT BENCH AT LUCKMOW Co -

O.A, NO, 11/89 (L)

KRk hk /
Jagdish Prasad " eeccesns Applicant.
Versus
Union of Irdia & Others vesnaces Respondents,

Hor, Justice Mr. K. Kath,V.C.
Hon, Mr, K. Okayya, A,

(By Hon. Justice Mr, K. Nath,V.C.)
This application under seétion 19 of the Admiristrat-
-ive Trikmurals Act, 1985, is for quashing the o;der dated
30.6.,1988 Anmexure-4 (errorneously typed as Anr.exu'rev?l in
the relief cléuse) whereby the applicap:.ls service were

teminated,

" The applicaf;t was ‘working as ac asual labour with the
opposite parties when my the impugred order, he was ré;ﬁoved
fram service. The order mentions inter-glia that large
numker of 6anp1aimts had keen received agairSt.the spplicamt
fran different officials for appli‘cants miskehaviour,
regligence and intention to siow down ‘ermment work, tﬁat
is work ané condu St was not satisi. .. . and t.erefore he

‘was removec fran service with immediate effect.

Two of tl:e points taken im this petition rest on the
" provisions of 25«F of the Industrial Disputes Act and
pnncifbles of natural Justice.

The duration of work of the app.licant is set out in
Para-6(i11) of the gplication and it is stated that the
applicant hacé c_cmpleted more ti-xen 240 days as regular
employee work rr:’qn (m one calender year prior to the impugned
order of temination. Of the various period.s set out in the

application, the la t.period is fram 10.9 1986 to 18.6, 1988.



In the supplementary counter affidavit dated 17.9.1989 of
J.B. Simgh, the chart of the days on which the applicamt

worked Between June.87 and June,88 is annexed. A p({rusal

. | "of the chart leaves mo manner of doust that between Jul-y, 87
ard March.88 the applicart had worked for continuous period ‘
of more then 261 days, while he still continued to work,
till he was vtex:minated in June,88, This satisfies the

requirements of Section 25B(2) (b) of Industrial Dispute

Act. The facts of the appliéant's department i.e, Postal
EiwDel:,ar:tmem; ®eing an industry is not indiSpute. As casual
" laeour, he also satisfied the definition of the expzeSSion_
'woz;kman . Clearly, the chapter V(A) of the Industrial
4DiSpute Act, 1947 gpplies to his case and he was entitled
for the protectiog of Section 25(F) of that Act. Before,
the service of the applicant, im the ci reumstances, co‘uld

e teminated, which includes retremchment as defined under

sepgtion 2(00) of the Act, one month,s notice or full payinent

of wages inlieu thereof, was essential. In aédition, he
¥was also require¢ to e palé campemcsation eguivalent to
‘15 days averace pay for every campleteé year of continuous
| ervice or part thereof. Admittedly, none of these condit-
& f ions .gre satis=fied. The tenninatién of the applicantA

service, therefore is void,:

It is also clvear fram the tenné of the impugned
temination orﬁér (Anexure-4) that he‘was remcved fram .
service mecause of alleged miskehaviour, misconduct,
cemplaints, negligence and slothfulness in the work. The '
learme¢ counsel for the oppOSite parties tried to conter‘:é
that the gpplicant's work was founc ursati=factorj. It
was found to be s&;mething more, vitiated By allegec mi<-4‘

h Peh{a:iour, negllgencs etc. The removal, therefore, may

\ not)stated to ke simpliciter; it is penal.

L]

AN ;



There may be worth in the contention of the counsel

for the opposite party that the pIO\’iSiOBS. ofl ccs (cca) Rulf,s".

. .f‘ .  will not apply Weceuse the a.plicant is not a"holéer of civill
\(\ | S ‘ post.® The view, ‘that the casual lakour is not holéer of '
@ivil post has ween taken by Full Bench of this Trikunal ip
the case of Ratmatullal Kha;n & Others Versus Union of India
& others decided on 24.4,198¢ ky rrincipal Bench Delhi and }
puklished »y Bahri Brothers in "Full Bench Judgement of C.A.T.I'} :;"_..

o e

. ' 1986 to 1989.% Even so, there could be ro doukt that the
principlé of natural justice, which is the golden thread in
the service. Jurisprudence as developed in the constitutio- |

“

-nal law arising out of Article 14 & 16 of the c0nsti£ution R

[T

: of India, must e applied in view of the special status

! ' " conferre¢ upon him »y the Industrial Disputes Act) and gppli- ?
. _cant can not e condemned in the manper in which he has Ween
in the impugned tepmination order Annexure-4 without an *

. : 7 ' '*\} opportunity to show cause. We are satisfied that the impug=-

-
ed temmination orcer is void and illegal and not only the

_ plicant mest e reinstated but he must also get Backwages. i

The applicaztion is allowed. The applicant shall te :
. ' o

. femed to have continued in service throughzout the period !

\ - '

\ \\ ./.9/,"'Since the alleged temmination. The opposite parties shall’

, reinstate him within a period of ore month ané shall also \

s

pay to him his kack wages fram the date of temination within‘
3 months from the date of receipt of a '.cop:y of this judgement.
It is of"course . open to the‘opposite parties to take action
against the applicant in accordance with law and,if necessary,
after observence of the principlfsi'of natural justice. The
partieg $hall bear their costs of this petition, .

¢ - ° © Ry - ) o\—r_‘

ADN. )‘Z'fa"BER. v L | VICE CHAIRMAK,
, Dateds! 2.5.1990 .
/ L : sd, AW%A
| o Gop
.. T. C.

Luckuow B_ep
. (]
Lucknow
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' Appelant
" Applicant
VERSUS® :
............... t//ZZ—A“’ &{lﬁﬂ/}/yRespondent v
: ' Opposit Party

“JI, in the above matter hereby appoint and retain
SHRI KRISHNA CHANDRA SINHA, Advocate High Court '

to appear, act and plead for me/us in the above matter and to conduct/prosecute and defend
the same in all interiocutory or miscellaneous proceedings connected with rhe same or with
any decree or order passed therein, appeals and or other proceedings there from and also in
proceedings for review of judgment and for leave to appeal to Supreme Court and to obtain
N return of any documents filed therein, or receive any money which may be payable to me/us.
_J/[( - 2. 1/We further authorise hlm to appoint and instruct any other legal practitioner
2 2 ~_authorising him to exercise .the powers and authorities herby conferred upon the Advocate
Y henever he may think fitto do so.

3. I/We hereby authonsed him/them on my/our behaIf to enter into a compromlse in the
above'matter, to execute any- decree order therein, to appeal from any decree/order therein
and to a.ppeal,to act, and to plead in such appeal or in any appeal preferred by any other
party from any decree/order therein.

4. I/We agree that if/we fail to pay the fees agreed upon or to give due instruction at
all stages he/they is are at liberty to retire from the case and recover all amounts due to
him/them and retain all my/our monies till such are paid.

5. And I/we, the understand do hereby agree to ratify and confirm all acts done by
the Advocate or his substitute in the matter as my own acts, as if done by me/us to all
intents and purposes.

Executed by me/us this | é‘b"\, day of Aug/ 19C( 0 at

| e

: . i - . - o‘}
r i . - Slgnatre/

Executant/s are personally known to me he has/they have/signed before me

54 Satisfied as to the identity of executant/s signature/s.

( where the executant/s is/are illiterate blind or unaquamted w1th the language of

vakalat)

Cemﬁed that the content were explained to the executant/s in my presence
... 1. .......................... v the language known to him/them who appear/s perfectly to
understand the same and has/have signed in my presence.

Accepted

K. C.SINHA
: “Advocate
N  High Court, Allahabad
Counsel for Applieant/Respondents
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH
CIRCUIT BENGCH AT LUCKNOW
Civil Misc, Anplication No, of‘1990
On behslf of |

Union of Indis and ors “on Applicants

In : _
Review petition No, waq(¢ of 1990 (‘L -,

In

Registration Vo, 1l of 1989(L)

Jagdish Prasad oo Applicant

vs

Union of India and ors voae Respondents

To
The Hon'ble Y{ice Chairman and His

Companion Members of the aforesaid Tribunal.

The humble application of the above named
applicant Most Respectfully States as under :

1. THAT in view of the facts and circumstances
mentioned in the review petition and accompanying
affidavit, it is expedient in the interast of
justice that the operation of the judgment
délivered by this Hon'ble Tribunal on 2«5=1990,
may remain stayed during the p-ndency of the
asbhove review petition; otherwise the respondaents-

applicants shall suffer an irreparable loss,

Kegor



WHEREFORE, it is, Most Respectfully
prayed that this ﬁon'ble Tribunal may be
pleased to stay the operation of the judgment
delivered by this Hon'ble Triﬁunal dated‘
2~5=1990, duriﬁg the pendency of the review
petitibn in this Hon'ble Tribunal, ;therwise
the reppondents~app1icants shall suffer

an irreparable loss,

—

( X.C, SINHA )
ADDL. STANDING COUNSEL
CENTRAL GOVT,
COUNSEL FOR THE APPLICANTS

Aug, . 1990.



BEFOHE:THE.GENTHAL ADMINISTRATIVE TRIBUNAL

" ALLAMABAD BENCH,

CIRCUIT BENCH AT LUGKNOW
CIVIL MISC. APPLICATION 80, ' OF 1990
(Under Section 21(3) of the Administrative

-Tribunéis«kct,leSE)
. On.behalf of
Union of India and ors «es  Applicants
In

| CIVIL MISC, APPLICATION NO. - - . OF 1990

(/s 23(3)(f)1of_the_Administrative Tribunals Act)
Union of India and ors " .s. Applicents
Jagdish Prasad  ,,,  Respondent
T v |
~ Registration No. 11 of 1989(L)
Jagdish Présad I .,”’ iees  Applicant
| vs

Union of India and oxs " wwees Resvondents

To,

The anfble The(Vice*Ehairman and'His

companibn\Members of the aforesaid Hon'ble Tribunal,

The humble appiicatioh of the above named

applicants Most'ﬁespsdtfully states as under:

lio . THAT the aforesaid petition was disposed
of by this Hon'ble Tribunal on 2-5«19901and the
certified copy of the judgment was delivered to

~the answering respondents on 16~5-1990,



2.0 THAT the aforesaid petltionxnas dxsposed |
of by this Hon'ble Tribunal and immeéiately after
the receipt of a copy of the judgment, the Officers
of the Offiee af»aubumavxsaonal Officer Telegraph
Bahraich rushed to the Office of the Ehxzsional
Engzneer Telegraph, Gorakhpur under whose direct
"contral the afoxesald @fflce woxks.‘ In fact since
due to the change of administxation, the Sub Blvismonal
Cfflce Buhralch has been brought under the contxel
of DIV1sional Englneer, Gcnda at present and as such
from the Offlce of respondent no,2, the answerlng
respondents were ask@d to seek the instructions
'af fhe‘Divisi@nal anlneer, Tel@graphv*ﬁonda and
as such ¥kr again they have knackad the doar
- of the. Eivisional Engineer Telegraph Gsnda. '

3;v.  THAT afﬁexvseeking thé‘ihsiructibné""
from the ccmtrollirg authority i.e. Director |
Telecommunication, Varanasz, was' also consulted
and on the basis of their instructions, the
matter was referred_by hand to the'Chiéf-Géneral

Manager, Telecdmi U.P; Cirpme,inucknow;

4, | THAT the aforesaxd process took 00n51d@rable
tmms which has d@layed in mcving the preseﬁt

'rev1ew applicatiun.

5, . THAT sha it is also pertinenf to menti6n
~here"tha‘t the pre%ent applicantsof the xevzew

.appllcatlon were net sleeping over the matter



*8:
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and sinca the ée&ay which W as b@yand the
| ¢contrcl cf the authaxxtxes as 5& was bh@
| prac@dnral it has accmred. As mantiaﬂed

,vabovc, the delay was ﬂﬂt delib@rate and

intenti@nal, neith@x at any paiﬂ? ef tima |

-fqthe ap§licant¢ggqp@nd@nts wer@ 51@@piﬂg

'avar the matter'

"6; o THAT inﬁhe inter@st @f justzce,

| i?he d@lay in filzng the pr@s@nt u reviewf
"xaca}l app’iaa%ion may kinmly be cendaned
 'and the _review appliraﬁxan may ba tr@ated |
:"as if the same haﬁ been fileé in time amd

:; mav be dﬁciéed en m@xit.

BRAYESR

’Wﬁﬁﬁﬁﬁﬁaﬁg»it is most r@specffuli?

prayed that this iMon’blé-Tribunéljmay kindly

be pleased to condone the delay in filing the

review petition and be further pleasad to decide

" the matter @n‘ﬁﬁeVbasis of merit, otherwise the

applicants would suffer irreparable loss,

o0

( K.C, SINHA )
Aﬂﬂi. STANDING COUNSEL

August  ,1990¢ CENTRAL GOVT,

COUNSEL FOR THE APPLICANTS
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

ADLAHABAD BENGH
. 'CIRGUIT BENCH AT LUCKNOW
AFFIDAVIT

Gn‘beﬁalf’af

| Uhibn of India and ors . ~@,g‘

\In
' GIVIL MISC. APPLIFATIOM NO,

Trlbunals Act 1085)

_Unlen of Indza and ors ’p;al

™ |
| GIVIL MISC, APPLICATION NG,

: Lribunals* Act, 1085)

Union of India and ors . ans

o Sovs .
Jagdish Prasad -
ELN

Registration No,11 of 1989(L)

- Jagdish Prasad sre

vs

Union of India and ors W

vApplicaﬁis_

OF 1990

'-(t;fnder Section 21 (3)% of the Admz.mstratlve
~Applicants

. OF 1990
_ (Under Sect1on 2?(3)(f) of the Adminlstrat;ve

Applicants

Respondents

Applicant

ﬂeapoﬁdents

Affidavit of -

&Uw PV 0= LY “aged about <9 years, sfo —
8& M&‘%«MMQJ- 2.9 0. T Badeaux

(Degé§§g%ﬁﬂ_

I, the deponent sbove named do hereby

solemnly affirm and state on oath as under:



RS T 5

le THAT the d@penent is

- and is well conversant with the facts

,depgsed‘to‘hereinafter.,'

2, THAT the aforesaid petitionfes disposed
" of by this Hon'ble Tribunal on 2-5-1990 and the
'certified éopy of the judgment vias delivered to

the answering respéndemts Oﬂ»16~591990;”:‘

34 ‘THAT the aforesaié'pEtitionﬁwaS disposed

ef by thas hon'ble Tribunal and immed;atelv aftex

| the rece1pt of a copy of the Judgment, the Officers

of tha @ffic@ af,Snb BiV151ﬁnal fo;cer Telﬁgraph
Bahraich. rushed ta the Office of th» vazsxonal
Engineer Telegxaph Gorakhpur unéer whose dzrect
control, the aforesaid Office warksﬁ In fact since
&Qe‘to the cﬁaaée of administrafian; the Sub

Eiv1simnal offlce, Bahraich has been brouaht

| und&r the control of Div1s:onal Engineer,.ﬁonda

3

at present and as ‘such from the Office of respondent

N@Qé; the answering respondéﬁfs were asked to

 seek the instructions of the Divisional Engineei,

Telegraph, Gonda and as such, again th@y*havé‘

'knocked.theldoor of the Divisional ﬁngineer

Telegraph Gonda,

4, - THAT after seeking the lnstructloﬂs

from the cantrolling authority, i.e. mirector




a%
s
(3,3
.
.

: Teleeam, Vatanasi, was also consulted and

on the basis of their 1nstruct10ns, the matter

was x@ferred by hand to the Chief General Manager,

Telecom. U P. Clrcme, Lucknow.

S5 THAT the aforesaid process took eonsiée;able

_ time which has delayed' in moving the present review

. application,

6; | THAT it is alse p@rtinent to mentien here
that th@ pre ent appllcants of the review application

were nmt sleeping over the mat%er, and since the

o delay Wthh was beyond the control of the authorities

a8 it was tha precedural, lt has occured, ‘&s

mentioned abeve, the delay vias not deliberate

‘and 1ntent10na1 neither at any point of time
| '.the applicant«w&apond@rts ware sleeping over the

| ma‘tte‘r; |

74 . THAT in the interest of justice the delay

| in’filing~the_presentl26viQW/recail application

may kindly be condoned and the review application
may be treated as if, the same has been filed in

time and may b@-decidéﬁ‘én merit.

8, THAT the d@poﬁehi named above do hereby



~affirm on oath that the contents of -p'arra.l

~ of this affidavit and those of paragraphs. -

of this sffidavit are true to my personal
knowledge, those pf paras . &

~ are based on perusal ofuretbré‘and-th°seﬂ°f .

- paras - | Ip 85‘ — gre based on legal

advice, which'all the deponent believes to be

-

true; No part of this effidavit isf alse and

- nothing material has been'eanc@ale§ in it,

So help me‘God.




BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH, CIRCUIT BENCH, LUCKNOW

LR 2 N

CIVIL MISC, APPLICATION NO, OF 1990
(Under section 22(3)(f) of Administrative
Tribunals' Act, 1985%)
| Un behalf of

Regkskxxkium ki af X984k}
Union of India, through Secretary,
Department of Communication,
Govt. of India, New Delhi and
others cee Applicant

vs

Jagdish Prasad, son of Sri Prahlad Rai
resident of village Bhadauli, Post
Chilwaria, district Bahraich ..... Respondent

In:
Registration No. 11 of 1989(L)

Jagdish Prasad oo Applicant
vs

Union of India and others.... Respondents

To,

The Hon'ble The Vice Chairman and His
) »

companion Members of the aforesaid Hon'ble Tribunal.

The humble application of the abovenamed
applicants Most Respectfully states as under:

1.  THAT by means of O.A. No. 11 of 1989(L),

the applicant has challenged the order dated
30-6=1988 through which the applicant's engagement
as casual labour was disturbed. The applicant

has also sought a relief that the applicant may

be treated as a casual labour and he may be paid



the wages.

2.)  THAT the answering respondents. contested

the ¢ ase by £ iling counter affidavit where,stand
was taken that on the basis of over all performance
of the applicant, as a casual 1abou:, he}was dis-

engaged for further work.

3.  THAT it appears that on 2<5-90 when the

case was taken up, no proper assistance was
rendered by the counsel for the respondents and
the Tribunal has decided the case in favour of the
apﬁlicant through which the épplication was allowed
and a directién Qéé given by this Tribunal by means
of a. judgment dated 2-5=1990 that the Opposite
party shall relnstate the applicant within aberiod

‘of one month and he shall also bs paid back wages

from the date of the termination order within three

months from the date of receipt of é'copy of the

“judgment,

4, THAT it was admitted case of the party that

no appointment letter was ever issued in f avour

pf‘the applicant for engaging him as a casual

lébou: and as such the question of reinstatement
of a gésual labour does not arise., In fact the
casual lsbourers are engaged on the availability
of casual nature of work with the Department in
view of the exiggﬂcies,of work, but, they do not
hold any civil post, neither they are governed

with any certain rules.




5J  THAT the Hon'ble Tribunal has also admitted
on page 3 of the judgment that the applicant do
not hold.civil posts . . -

6+ THAT:'the application of princlple of natural
justice arises only when the perscn has got right a
£o- retain:the pasﬁ,,but@_in.the gase ofﬁxhg.casual
labéur,fhéir;Ténéégémeﬁttaepeads upon the availability
of;woxk and in case there is no work, they camot

have any right to retain“the.same~post@..

L THAT the Tribvnal has declded the ssue .

on the applicatlnn of the industrial law i e.‘
Industrial Disputes Act 1947 where , 86 th@ fact
reamin that the organisation Wthh is Div&ﬁional
foicer, Telegraph Bahraich, whexe the applicant
was wmrking, is nat an indmstry and the applicant
cannot be dealt with the pravxsions of section 25(?)
of the Industrial Bisputas Act. |

8/ ' THAT:for engagement of the casual labour,
| the satisfactien of the appropriate authority .is -
also a paramount factor and in case the said authorities
dis-satlsfied the dis-engagement of such a casual
iahcurer automatxcally,follows<and there is no.

auestion of vialation of prlnciple of natural ju atlce.

.'.9;5 THAT the Hon'bI@ Supxeme Gaurt haa alr@ady |
glven an essential indulgeqce in the case af o
Bangalore Water Supply and Sewage Board vs. Unian of
India. wh@re it has- been held that the Posts and
Telegraphs Department is not an industry.



(7

10, THAT 1hifap£ at the:time‘eizarguments‘
a#istaﬁadearligr,{nq_effective,assistanpe cguld'
be rendered by tﬁe counsel for ihe respondenfs, by
mistake bs he c@uld not no?ice the aforesaid case.

ané as such the samd finﬁiﬁg has come.<

11 THAT*the'answeriag1r@spondentsuare filin§,5
the aevi@w‘applicatiom,with‘the~following:groundss'

Uga

(é)v BECAUSE the proteetion of provisions of
Cbabter_V%A cannpt:be extende@_t@ casual labour who
are of proved cubpeble character, bavi'né sneaked
into,thisvunscreéneévent;yfpoint~of‘ahGovernmeﬂt

Department for_which no police verification of -

antea@éaﬁts,isﬂtakén dug:té-the}wery,nature of

intermittent work taken from the casuals. The
culpable characters cannot be intended by law to
berxoteétédeyathe munificientmpfdvisienév@f

Chapter4V~A'of‘the'Indus%zial Eispuﬁes ﬁst;“

‘ (bi BECAUSE Article 16 has no relevance in the

case as the applicant is not a h@lder af a post in

a Government Eepartment*

{¢)  BECAUSE any reference to, or inVOcatlon
of Article 14 of the C@nstitutlon as a liabllxty

of the 0.P. casts 8 call to sovareign functions of

'Govt@\ﬁepartmemts. Thxs is b@ymnd the scop@ of

I.D. Act which is the“primevstatute applied’ in present

cases -

(d)  BECAUSE even the rules of natural justice
cannot be invoked in a contractual relationship

which is implied in engagement of casual labour for



;/a.. e '

“
-e
[ 73
L L 2

incidental work in the Department of “
‘Telecom, The judgment of acts of either party )
to the implied con@ract, in a case like this,_
has to base upon the terms mf the contract,

‘Vand obligation thereto,

‘ (é}-;f ‘BEPAG%E the Bepattmeht  £ Télec@mf
_emplayes staff for covering all _posts it sanctlons
~ under xegulatlons for. installation, malntenance and
'_administratlon of communicat1@n liﬂﬁs and- gadgets
-1Lrom which cansumer texminatamns are%;aken aut
| and given to the sUbscribers. It 15 a vast field
 covering over mll;;ons of 1ine milesge @f wires
.over head er undergraund or wireless communication,
thxzévery inch of this net work is covered by regular
“ ¢taff manning this or that post. Casual lsbourer
| are taken in for assistanc@ of technical staff
) when unexpectedly terminatlans in communicatlons
'occured due to naturai calamities or other man=-
'“wfought'héVOc~ or.a.new»cbnsumeréppiies for a
Loy . : .
. t9rm1nation. . This uiforeseeably oscillating
‘.;work, moving gver 1o¢a1es of all the millions of
_circuitumileage is not of an established
character, andiis pariiy seasonal ‘and party
intermittent, For this reason régulaaticﬂﬁvfar
V Jcontzactlmg local labourer ferce to assist the

o ey B
';6@neerned tech

cgh staff provides for only an
| "engagemént contract'én daiI? basis. ‘It is s mmp1ied
~ in this engagemént.on contract that discovering
entry of undesirabie»elamenf as casual labeui
no second day of engagement be contracted. Such

residual circumsﬁactation in managerial prerogatlve



is sbsolute and inalienable except by a

specific lew to be taken away;

(f) BECAUSE despite intermittance and
shifting locale pertaining to engagement of casual
labour to assist the technical staff of Telecom
Department on site, fast expansion of consumerist
terminations-i.e; new telephonz, Telex, PBX connections
applied for has méde it possible for many casual
7 | labour to continue at one locale for long uninterrup-
ted durations whéreby they earn rights of seniority
by flux of time to offer candidature for reguiar
employment for which regulations have been framed,
At the time of eventual regularisation each is
subjected to police and health verification requisite
for Govt, employment. Even thereafter under Art,
311(2)(b) the undesirables can be weeded out any
time without show cause., Presumably this prerogatiQe
is inherent in the engaging staff, of casual labour
and at best can be looked into for sufficient
justification by the Hon'ble Court but cannot be

{ | questioned;

{g) BECAUSE the privilege of receiving show
cause, of an employee/labourer.is based on the
employer-employee relationship defineable or
inferrable from the service contract. Where no
employment of any stable character has been offered
the contract cannot be interpreted to require

a show cause. The offer of émployment to a Telecomm
casual labour is only incidental to a very

specific, small incident of repatring an unwanted




\

* termination caused or installing a new termination,
‘EBach engagement at the longest cannot be beyund

the period of particular incident for which

engagement of labourer was done;

(h) VEEGAUSE'the engagement of applicant on
last work-order being preceded by 240 ﬁork days
spread over preceding 12 months would not give him

protection of the Industrial ﬁisguteskﬂct for the

-esmmnle reasen that he is not the subject of any

industrial dlspute. His is an indivadual case of
hira and fire based on hms mlscenﬂuct which cannoﬁ
be a cemmon factcr fox a dispute between employer

and employee;

(1)  BECAUSE the jurisdiction of the Hon'ble

~ Tribunal does not extend to'adjuditatiﬁg upon

provisions of the Industrial Disputes Act, Th
Hon'ble Tribunal would ad;udicate by the Same nature
of over riding powers as used by the 0.P, i.e,
managerial prerogative implied iQAAit. 311(2)(%)'

of the Gonstituﬁiong ‘In'niharswoxds the Hon'ble

Tribunal could adjuﬂicate by looking into tﬁe just=

ification of terminating action;

(3) BEbAUSE,in,absence of contract of serviFe
of stable kind and fbr'indefinite period for the
applicant, it is incorrect to deem him in continuous
employment, ‘An incidental, casual employment hes
no'presﬁhption of contihueé employment more so
because the Department has not saved but has employed
another hand to complete ihe incidental work from

which the applicant was dropped.



(k) EECAESE'ihere being no lien to @mployment'_'
as casual thexe'iS~no~@ue5tiqn_éf restitution

of lien:

{1 BECAUSE for the Telecom Department

collectively it is uniquely impaxtant to safeqguard

- the credit of services by dropping out entrants of
--;Gﬂlpablé chaxéctex; especially when the culpable

‘individuel is not yet a regular @mplqyée,_and‘

merely on an implied contract of dey\byvéay'éngagement;

‘ _im) ' BEGAUSE wiﬁhin the amblt of laws in effect

or farce the Department of Telecom has corxﬂctly

dlscharged 1ts functlons and it is not @pen to the

judicial foram to'casﬁ upon it the crippling load

of culpable i-dividuals without indicating a

’posiﬁlve alternative for deeling with such culpable
 “entraﬁts of casual character when nerhher Industrial

ﬂmployment (Standing Order) &ct 1946 nor CCS(CCA)

Rules, 1965 hava be@n riqhtly eytended to the casuals

’as thelr 3oin1ng is pnnely inciden%al to an emergent

fringe work not regulax enouah for the lndmstry to

‘.call for. creation ,of establxshment°

{n) BECAUSE since the Telegraph Department

s ‘not an industry as such,‘Indusiriai Disputes

Act, 1947, shall not be applicable,

ERBAYER

WHEREFORE, it is most respectfully

prayedhthat this H@n'ble‘?ribunél may be pleaééd

to accept the éfcresaid'xa application and the

judgment dated 9~5«4990 delivered by this Hon'ble

Tribunal may kindly be ravipwd/r@called and




the matter may be decided after hesring

both the parties again, otherwise the

=‘Bp?1i@an%‘Wéulé_sufferji?reparahle?1@555

August 41990, ([ K.C. SINHA ) -
‘ - ADDL. STANDING COUNSEL
. CENTRAL GOVT. =~
- CUUNSEL FOR THE APPLICANT.
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 ALLAHABAD BENCH,
CIRCUIT BENGH AT LUGKNOW
On behalf of
Union of Indis and ors ... ~ Applicents
S In |
| CIVIL MISC, APPLICATION NO, - OF 1990
Union of,India'and’ogs +es -+ Applicants
- - wvs | . }
;Jagdisﬁ Prasad | \... Respondents
Registration No, 11 of 1989(L)
Jagdish Praszd , eee Applicant
. Vs |

Union of India and Ors ... Respondents

Affidavit of -

Swwoe( Komor aged about Q) years, s/o -
20 e LR Add DT R allvou

fﬁep@ﬁ -

i, the deponent abovenamed do hereby

éolémnly affirm and state on oath as under:

‘1o~ THAT the deponent is

and is well conversant with the facts

deposed to hereinafter.

2, THAT by means of O.A. No. 11 of 1989(L),
 the petitioner has challenged the order dated

30-6-1988 through which,he was engaged as casual

‘Labour was disturbed, The petitioner has also

sought a relief that khe may be treated as a



'
.
e
-
e

casual lsbour and hé;may be paid the Wages

3. VTHATVthé'ahswefimg{ieépbﬁdentﬁ 6on£ésted

the tase by filing cotinter affidavit wheré,vs&and

| WaS'takén ihéi én the'basisfaf over allfperformance

of the applicant, as a casual labohx, he was

disengaged for further work, \ ‘

4. THAT it.apbears that onv2~551990-When the

caée was takem,up,_na;prgper_aséistance was
Iendeied by ihe;gouhselfor thahresponden%s:aﬁd

the Tribunal has_deei&ed theacase_in favour'of
the'appligaht thfgugh;which the,appiicaﬁionxwéé
allowed and a direction was given by this Tribun31 
by means of a judgment d@tﬁdvéfﬁﬁiQQG-that the
Opposite parties éhall reinétate_the~agplicanthw
within a péria& of one month and he shall alsb |

be paid back wages from the date of the termihati@n

order within ihméé maﬁths fiomfthe;daﬁe of reqeipt‘v

of a copy of the judgment@

B ‘V'THﬁf'ituwas admitted case of the party

: - W ,
that no appointment letter was ever issued in

favour of the appliéant f@r'engaging.him,as a casual
labour and as such, the question of reinstatement

of a casusl labour does not arise. In fact the

casual labourers are éngaged=on'%hé‘avéiiébilitv

of casual‘naﬁurejnflwork'wixﬁ tbg‘ﬁepartment'in

view of the exigencies of work, but, they do not

hold any'civil*past;'neither ihe& are governed

with any certein ruless




wm

6. THAT the Hon'ble Tribunal has also

admitted on page 3 of the judgment that the applicant

do not hold civil post,

7.. THAT the épplication of principle of
natural justice arises only when fhe person
has got right to retain the post, but, in the
case of the casusl labour, their engagement
depends upon the svailability of work and in
case there is no work, they cannot have any

right to retain the same post.

8. THAT the Tribunal has decided the issue
on the application of the industrial law i.e.
Industrial Disputes Act, 1947, where, as the
fact remain that the organisation which is
Divisional Officer, Telegraph Bahraich, where
the applicant was working, is not an industry
and the applicant cannot be dealt with the
provisions of section 25(F) of the Industrial
Disputes Act.

9. THAT for engagement of the casual labour,
the satisfaction of the appropriate authority is
also a paramou 't factor and in case the said
authorities dis-satisfied, the dis-engagement

of such a casual labourer atitomatically follows.
and there is no question of violation of principle

of natural justice.

10, THAT the Hon'ble Supreme Court has already

given an essential indulgence in the case of
()
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Bangalore Viater Sunply and Sewage Board vs.
Union of India, where it has been held that
the Posts and Telegraphs Department is not an

industrye

11, ‘IHAT iﬁ fact at the time of arguments

as stated earlier, no effective assistance

coul& be rendered by the couqsel fpr the respondents,
by mistéke as he-coui& not notice the aforesaid

csse and as such, the said finding has come.

12, THAT in view of the facts stated in the
accompanying application and affidavit, it is
expedient in the interest of justice that the
review/recall application of the answering
respondeénts may kindly be allowed, otherwise the

answering respondents shall suffer irreparable loss.

~ THAT ghe deponent above named solemnly
affirm and state that the contents of para 1 of
this affidavit and those of pragraphs

are true to my personal

knowledge; those of paras '
are based on perusal of record and those of
paras [k/2 " are based
on legal advice, which all I believe tovbe true,
No part of this affidavit is false and nothing

material has been concealed in it.

So help me God.

Deponent,
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1S CENTRAL ALMINISTRATIVE TRE VAL, ALLABARF

1N THIS
CIRCUIT BENCH AT LUCKLOW

0.A. NO. 11/89 w

ARA KKK

Applicant.

iasesses

Jagdish Prasad
. ) ’ © Versus
ceeccane Respondents.

* Unior of Iréia & Others

Ju.)ticc Mr. ¥. Nath,V.C.

Hor.
® v Hor, MI, X o ayy s, AM.

. (By Hon. Justice Mr. K. Nath,V.C.)
Ger section 19 of the Admir at-

:
‘ ~ This applicatien un€
is

ive Trisurnals Act, 1985 for quas hing the orser dated
_4 (erroneously typed as
cervice were

A >\,nl(:'v3 ir

o ; ©30.6.1988 Annexure
the relief clause) where)ny the appllcants

'qénninated.
sual labour with the

! .
' ' - The applicant was working as aca
pugneé order, he was removed

opposite parties when »y the in
| ‘ K fram service. The order mev tions inter-alia that large

punker of canplaints had »cen received agairst the spplicent
fran éifferent officiaie for appli‘cants miskrehaviour,
gligence and intestion to slow Gowh ‘s prment work, that
Vagiciore he

Shit work end condust wat not setif. and
k) L
\.vas removes fram service with tnmeciate effect,

of the points taken im this petition rest on the

Two
- provisions of 25-F of the Incustnal DiquLes Act and

principles of natural justice.

out in

{_ | The curation of work of the applicant if set
‘ Para-6(ii1) of thz gplicatior and it i sigted that %‘nc-
applicant had coumpleved more then 240 days at regular

employee work mapn §
x.\, in one celent AL T : i
\ alenter year prior to the impug

| .
order of teminati
ation 0f the
: = varicus peliod( c
. s cet out i PR
| i TR

dl.)‘rlllcdl.-kb' e Y L
’ lc) Y LLiC i r 1 10 1t 363 1
th t d 19 9 ( (o] £.0.1
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) ‘ : | In the Eupplunentarj coaﬁter affidavit dated 17.9.1%09 of
4)t“ - . ' vJ.B..Singh, the chart of the days on which the applicant
- worked kretwoen June .87 and Jure,.88 1s sinexcd. A p«rusnl
v ‘ of the chart lcaves no manner of dourt that »etween Jul-y, 87
: ar.d March.éabtpe applicart had worksd for cemtinuoun perios
‘oi mo';re thern 261 dayr, while he etill continuved to work,

4>_ ?:ﬁ”‘_i - v”till'ﬁe w;s téﬁ“inateé in June,88, Thris satisfies the
requirements of Section 25B(2) () of Industrial Lispute
“Act. . The facts of the applizl:amit"s Cepartment i.e, Postal
bepé?me}xtlbeing an industyry is ‘n?t imrdispute. As casuel
labour, he alzo satisfied the definition of the expressior
‘workman'. Clearly, the cgapte; VkA) of the Inéustriai
ﬁi;ﬁﬁtg Act, 1947 appliqé to his casc andé he wos entitled
for the.protection of Szction 25(F) of that Act. Before,
the éexvjce of the wpplicant, irn the ci;cxmstanceﬁ‘coulé
vie ﬁ#nninated, which includes retreschnent as definvé’unCCr
J(\ : '?f. ;“A”;”" SGctiop_Z(OUj of the Act, one monthé notice or full payment
of wages inliéu thervof, was essentiel. 1In aéfition, he
' was alsc requirec¢ to ke paid cqnp;nSsation equivalert to
xlﬁ days average pay L0r every canpleted year of continucus

exvice or part therecf. Adnittedly, none of these condite-

j iOH. r gatish“ied.- The temination of the applicant

service, therefore is void,

It % al=o

temination ordcer {jmen

oL allece

comp.dalnte, rpeglicence
learmet counsel for the opposite partice tried o conteic

that the gpplicant's work was found Lr°ati»iactox,. It

. \
wag found to e something more, v1tict :d by alleged mis-

)
he}x&viour, negligehce etc. The remeval, thcre:’.’ore, mey

, ; . not):tated te ke simpliciter; it 1s penal .
A .
N,
/ ) '
X
¢
t
*
. -
! -
| i
‘ '
‘ e,
K .
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5ince {he

par'r.i(:,?./}-,hall Beao their cost
/,

There may we worth in the 'onter Lion ¢t the coun

[ 25}
-+
has
@

for 1he opposite party that the provisions of ccs {CCh) RuleS‘ m

will rot upply »eceuse the a.plicant is not a"holder of civil

post.“ The view, that the cafual labour is not holcur‘o‘

€ivil post has kecer taken »y Full Bench of this Trikunal in

the case of Rahwatullal hnan & Cthers Versus Union of Indip

Loothe s dec:gl ded on ‘24.‘.19&3 S

Beneh Uelhi anc

puklisheg »y Bahri Broth rS in "Full Bench Judgement of C.A.T,
1906 vo, 196, s Even s, there could »e o GOut Chat e

principle of natural Jjustice, which s the golden thread in

the vser\'ice Jurisprudence as devaloped in the constitut fo-

=nal law arising out of Article 14 & 16 of the constitution

of indis, must ke applied in view of the special status

conferrec upon him By the Industrial Disputes Act ané appli-

cant can not »e condemned in the marner in which he has weern

in the :unpugnec termination order Annexure-4 without ar

(Jxlil,'r'Lnxx:JL;f Lo show Caune . we g :’;;m-.,t:aljcz(‘i that  rhe Yoo -

26 temiration ore ey is

voi¢ and illegal end not ornly

Pirlicart mest we reinstated Wit

omust also get

}( ) The applice-tion is allowed., Tie applicant ghall te
b
d¢%mc“ to have continued in serviece throughout the peried

alleged temination. The Opposite parties shall

reinstate him within a period of one month and shall also

Pay te him his ?uack wages fran the date of temiindtion withi

3 months frem the date of receipt of g copy of this Judgement,

1t is cf;,cox.rse} 9pen to the-opposite parties to take acLion_

against the applicant in aé:':onﬁance with law ang, if necesss Iy,

after oeservance of the principlecos
- .

natural justice. . The

Snd 5 O e
':\‘\\ ) ' . . ,\~.~.\
p.?:iB"‘h. VICE CHATfim.,
uutedx 2,5.1990
s, - Aitesde 4
. Tt Loy ’
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\_4/_/ She questien ef reinstatement weuld met arise as

"’Jto taks setien sgainst Jagdish Prasad in ascerdance

_and the ease vwas allewed,

CENTRAL ADMINISTRATIVE TRIBUMAL, ALLAHABAD

Reyiew Appln.Ne.496 of 1990(L)

Unien of India & OtRerS... ..o Asplicants
Versus
Jagdigh Prasad .'..-.. _ Regpondent
R Y
Registration O.A, We.11/89 (L)
Jagdieh Presad Vs Unien ef Indda & Others

HeaMr Justise K.Math, VeCeo

HMWL—F' :

(3y Henbr Just iee K.Nath, v.C.)

i
]

4
Original Aspiieatish §a,11/89 Jagdish Prassd |:

Versus Unien of India & Others vas degided hy this
Bengh by judgenment dated 2.5.90 vhereny the erdsc
dated 30,6.88 of the terminatien of serviees of .
Jagdish Prasad vas set aside and he vas hald te have

sentinued in serviee threugheuts An erder of

e s - s =

e - 1~

" with 1sv and, if nesessary, after ehservanoe of

the principles of natural justiee.

2, Jagdish Prasad vas a Casual Labeur and
seught the benefit of Sestien 25-F of the Industrial
Disputes Ast and of the principles of natural justiee.

Relevant facts feund in this regand were recerded

3, In this applicatien fer review, it is
stated that aince the applicant vas a Casual Labeur,
‘;\ i - : ' '\

~

¥,

[
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that weuld éepend upen the svailability ef werk, It
~ vas said that the principles of nstural justise do

net apply boeauce Jquéh Prasad had ne right te

retain the pest. It was lastly said that the Pestal

Departmeht is bet an Industzy as held by Sspreme

éwrt in the ease of Bangalers ¥Water Supply and Sewerage

Besrd Versus Unien of ;nu.. vhese eitatien is net

given halews We have earefully gene threugh the

review :nnc.uen and alse the centents af the Wmm
review. Ve had reeerded eur view why we found the

applicant te ha werkman and the Pestal Department
te be Indistry and the entitlement of pretestion
£ Seatien 35-F of the Industrial Disputea Aet ta

agdish Prasad., These matters cannet be reagitated

in 8 review applicatien; they eeuld vwell be &

sudbject matter of ampeal,

4, The questien ef a right of retaining a pest

is whelly irrelevant sa far as the questien ef natural

justice is cencerned. The matter has been dealt with

in detail in the judsement under review. We find ne

reasen te depart frem the viev taken in the judgement.

The Review m1/@=u,g is digmigsed.

Y e

l‘érnw. W Vice Chairman

Y
Dated the 25 June, 1”15—(

Section Officer
¢ T.C fentrs Aaministrative Tribuasl
; Cricutt Bench
. LUCKDIOW
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