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Chief Medical Officer. It is further said that his

another application for appearing in 1985 examination

was forwarded to the Staff Selection Commission on
20.4.1985 but there was no occasion for the applicant

to make specific reference of those applications in

the original peti?ion. In our opinicn, the applicant
should have known that it was necessary for him to

prove that he had sought further opportunity for appearing

at the examination. Indeed, the learned counsel for

the applicant had referred to an ea;lier decision of

this Bench to show that when opportunity was scught to
appear at the further examination,the Tribunal had

ordered the opportunity to be given. The point is that
the -applicant cannot be said to have discovered a new

material in support of his claim which was not available

to him at the time when the application was filed or
heard. It is not possible to consider such material

Nnowe.

4. The seccond ground is that the Tribunal did
not consider the question of discrimination against the
applicant inasmuch as adhoc amployees junior to the
applicant had been allowed to continue in the post on
adhoc basis whereas the services of the applicant wers
terminated. The contention is not corrzct becausé,
the instance of Smt. Parvinder Kaur was referrzd to

by the applicant in this connection and was considered

in para 3 of the judgement, It was specificalli?ﬂ

by us that the applicant's grievance was that %
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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
CIRCUIT BENCH
LUCKNOW

Revisien Petitien Ne. VLEL T of 1990
in
T.A.No. 1742/8(T)

(Writ Petitien Ne. 1964/85 High Ceurt ef
Judicature at Al}ahabad, Lucknew Bench)

Shri Brijel’ldera Kumar eceecscccsccceee APPL ICANT/PETITIONER

Unien

VsSe

of India & ethers eesscsssosssscessss s RLOPONDENTS

REVIEW PETITION UNDER SECTION 22(3)
OF THE ADMINISTRATIVE TRIBUNALS ACT
1985 ON BEHALF OF THE APPLICANT

The Applicant/Petitiener respectfully submits:

Te

That the Judgement delivered by the Hon'ble

Tribunal in case No. TA/1742/8(T) en 18.5.90

centains significant errers and emissiens
resulting in miscarriage ef justice. It is
a fit case fer review and medificatien

in the light ef the follewing facts and

grounds ef the case.

LIMITAT ION

The judgement in this case is stated te

have been delivered on 18.5.90. The Applicant

was net present in the Court as he had ne

netice abeut the date of announcement eof the

judgement. A cepy of the judgement was
sent by pest, but it was received by a

neighbeur en 29.6.,90 whe delivered it te

the Applicant on 30.6.90. As such the
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the limitation fer filing the Review Petitien
would frem the date wheén he came te knew

about ite

That even etherwise it has been held by

the Tribunal in case of Kandirvel & Ors

VSe UeOeIle (ALJ-1989(1) CAT=34) that
fellewing the decision of the Hen'ble Supreme
Court mentioned in the case, the Hon'ble
Tribunal has pewer te cendene the delay

under Sectien 5 of the Limitatien Acte.

As impertant peints ef law, apart frem
the means ef liveliheeoed ef the Applicant are
invelved in this case, the present Review

Petitien is maintainable.

BRIEF FECTS OF THE CASE

That the Applicant was appeinted as LeD.Ce
under the CeGeHeSe Lucknew in a regular
manner against a regular vacancy. Though
the appeintmentwas labelled as ad~hec one,

he continued te werk fer four years with

technical breaks enlys.

That in the office Order Hated 8.4.85
(Annexure 4 of the Original Petitien) it

was inter—alia &aid down that his appeintment
was for 13 days er til} the pest was filled
on regular basis.. It implied that he will
continue teo held the pest till a regular
neminee becomes available or a departmental

2”X
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ad-hec L.D.Ce is appointed on rggular basis

That his appeintment was subject te Rules
and Regulatiens zX applicable te the
Gevernment Servants. He acquired the xam
status ef a temporary employment andk

he was governed by the previsiens ef

C.C.SO(TS) Rules,

That after a leng peried of service of

4 years, his services were terminated witheut
any netice or eone month's pay as laid dewn
in Rule of the C.CeS.(TS) Rules. In

his place some other persens were appeinted

on ad—hec basise.

That the applicant filed a Writ Petitien

in the Hen'ble High Ceurt ef Judicature

at Allahabad, Lucknew Bench, which was
Circuit

transferred to the f=wkxzmX Bench at

Tucknew of the central Administrative

Tribunal, Allahabad under Sectien 27(1)

of the A.T. Act, 1985.

Th at the final hearing ef the said

petition was held and its judgement was
delivered on 18.5.90, a copy ef which is
encleosed. It has been held that the petitiener

has no case and the petitien is dismissed.

That the main reasen fer the dismissal ef
ther case, as explained in para 5 ef the

Judgement which is extracted belew:~-
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"It is net disputed that for the
purpese of regularisatien, a persen

has te pass threugh the Ssaff Selectien
Commissien examinatidfh cenducted fer
the purpose by the S.S5.Ce Since the
Petitiener failed in the examinatien
and is net shown te have taken any
actien to appear in the subsequent

examinafion for the purpese, it is

-~

net pessible either te regularise

him er te direct him te be abserbed

in same vacancy. Shri Tewari has
referred to the decisien ef this

Bench in OeA. 77/87 V.K. Mishra and
others vs. Unien ef India and ethers
and twoe cennected cases te shew that
opportunity fer appearing at subsequent
selection examinatien was erdered by
the Tribunal, but that was the case
where the petitiener had seught fer an
™ opportunity but did net have it. Under
3 these circumstances, the Tribunal
ordered that one mere chance might

be given te the Petitieners there".

4e GROUNDS FOR REVIEW PETITION

4o That the Tribunal has been mislead te
believed that the applicant did net take

any actien te appear in the subsequent

examinatien after his f@ilure in the 1982
examination. This is patently wreng and
incerrect. The applicant submitted his

applicatien for appearing in the

examinatiens held in 1983 vide his letter

dated 23+9483 addressed to the Chief

ANNEXURE_L\

Medical officer, CeGoHeSe Tucknew, a COPY

of which 18 encloseds Tt was ferwarded to

_
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te the Staff Selectien Cemmissien by the
Chief Medical Officer but the applicant was

net allewed te appear in the examinatien.

4e?2 That the Applicant submitted an applicatien
for appearing in 1985 examinatien which was
forwarded te the Under Secretary (Ceord)

Staff Selectien Cemmissien, Bleck 12, CGO

Jevy

Coemplex, Ledhi Read, New Delhi~3 vide

CoeMeOe CoGoHeSe letter Ne. 29/85-CGHS/LKO/

249 dated 20e4+85.. But the applicant

did net receive any Rell Ne., apparently due
te the reasen that his services were

illegally terminated on 21.4.85. He was,
therefore, deprived of the chance of appearing

in the examinatien by an arbitrary actien.

4e3 That there was no peint er eccasien for
giving specific reference of the applicatiens
submitted in the Original Petitien as the
relief was seught en the greunds eof
discriminatien, right te held the pest
on a reggular basis by virtue of 4 years
continueus efficiating services, the pests
have net been filled by regular appeintees.
The order of termination mXx and refusal te
consider the claim for regular appeintment
was alse said te be illegal, implicitly
being against the principles of natural

justice and Govte. Rules (icnlduing CCSETS)

Rules).
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That a glaring ommissien and grave errer
has been crept in the judgement due te the
judicial fallability in as much as the
peint regarding the se-called in-actien
said te be on the part of the applicant

for net applying fer examinatien held after
1982 has been assumed as cerrect witheut
verification. If the Hen'ble Tribunal had
considered this peint te be of great
impertance it sheuld have verified frem the
Applicant as well as frem the Respendents.
Even during the wral hearings, this

point was ®mk not breught out Xmx by the
Respondents etherwise it sheuld have been
rebutted by the Applicant as factually

incerrecte

That the Applicant has clearly stated in

para 4 of the Rejeinder that in accerdance
with rules there are 3 chances to be given

te the Applicant te qualify in the examin-
natien, whereas the Petitiener has been given
enly ene chance. As stated earlier the
Applicant duly submitted his applicatien

for appearing in the examination held in

1983 and 1985 but as the luck weuld have

it, he was net allewed te appear. In this way
the case of K.N. Misra and ethers vs. U.O¢Il.
(OA Ne. 77/87) is squarely applicable in

this case. The distinctien breught eut in

the judgement is witheut substance.
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&5 POINTS TOTALLY IGNORED IN THE JUDGEMENT

5e1 Tht the Applicant raised certain vital
points in his Original Applicatien and in
the Re joinder which have a direct bearing
upon the issue invelved in the prayer made
in the Original Application, a few

instances are given below:-

>

(1) It has been brought eut in para 6 of
the Original Application and para 11
of the Rejeinder that while his juniers
emplyyed later than the Applicant have
been allowed te continue in the pest on
ad-hec basis, services ef the Applicant
have been terminated. This results in
distrimination which is vielative
of Arts. 14 and 16 of the Canstitution.
The Hoen'ble Tribunal haszggnsidered
this peint mner any reason has been
given for ignering it.

(ii) The Applicant was appeinted initially
against a regular vacancy in a regular
manner., It was alse stated in letter
dated 8.4.85 (Annexure 4 of the O.A.)
that the Applicant was appeinted as
LeDeCe for a peried of 13 days er till
the post was filled in mn regular
basis. It wa s® alse implicitly

stated that it was subject te appointment

D —TT T
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of a departmental ad-hec LeD.Ce. on a
regular basis. Ne candidate selected
by the S.S.Ce. was appeinted on regular
basis in the post held by the applicant
¢ On the ether hand anether ad-hec
person was appeih®ed which is tetally
illegal. Unfertunately the Hon'ble
Tribunal lest cite of this impertant

legal reegureement.

(iii)The main prayer in the applicatien
related to the question ef reggularisatien
of adshec service as has been allowed
by the Hon'ble Supreme Court and Hen'ble
Tribunals in variess judgements in
view of the reasmn that the ad-hec appeint—
ment Xexx®x is for a short term
arrangement by stepgap. The centinuance

of the applicant fer a perioed of 4 years
with a technical break gives right te
the applicant te held this pest en
regular basis. The Hen'ble Tribunal
is aware of the pelicy decisien taken
by the Hon'ble Supreme Court and
the Tribunals in the folleowing cases:-

(a) Narender Chadha vs. UsOeI.
1986(1) ATR
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(iv)

(b)

(c)

(d)

(e)

page : 9

SeSe Grover vse UeOele & Ors
ATR 1986(2) 365

Dre Chaman Lal Malhetra vse
State of Himachal Pradesh
1975 (2) SLR 806-HP

Mrs. Sangeeta Narang vs. Dehhi Admn
ATR 1988(1) 556

Mrse SUjata Obereoi vse UeOoeIle & Or
ATR 1987(1) 181

That while the applicant has stated

the facts of the case in the applicatien

as well as in the rejeinder it is

fer the Hon'ble Coeurt te adjudicate

the matter before it in the light

of the law and statutery rules applicabl

to the case. The Applicant helds the

civil pest and is entitled te the

benefit of the previsiens ef CeCeSe

Temporary Service) Rules. His service

could net have been terminated witheut

a netice or one month's pay in lieu of

netice. In this cennection attentien

is invited te the judgement by the

Hon'ble Tribunal in case Miss Axxx Anita

Kumari Seed vs. UsOeIe & Orse 1989(1)

CAT 369. It has been laid dewn there

that evenz if the persen is appeinted

on ad-hoc basis, he is entitled te benefit

of C.C.S.(TS) Rules.




(v)

(vi)

(vii)

ey W

—

That the Hen'ble Tribunal has gravely
erred in assuming that the applicant
had been employed during the years
1981-1985 fwr a perieds eof 89 days
only. In fact the Applicant was empleyed
on xxwx centinueus basis but he was
given technical break of one or twe
dayse. Netwithstanding which the entire
peried of employment is censidered as
continuous service witheut any

break for the purpese of regular
empployment and seniority. But

for this grave misunderstanding it
becomes apparent that the applicant

has been serving for a leng perioed ef

4 years and has a streng case fmr

appointment on regular basis.

That as admitted by the REspendents
seme of the persons appointed on
adhoc basis later than the applicant
are still continuing in the peste.

A particular name te be mentiened in
this regard is that of Shri Aneop
Saxens,

That it was brought eut in para 9 of
the Rejeinder filed by the Applicant
that a number of persons who were
appeointed en adhoc basis were
regularised by the order dated 11.8.87

a copy of which was encloesed with the
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with the Rejeinder, apparently witheut
appearing in any examinatien. In this
way the applicant has been subjected

te a discriminatery treatment.

That it has been breught eut in para 7
of the Rejeoinder that if the pest was
to be filed in by enly candidates
spensored by the S.5.Ce then hew the
ad-hec appointment/premetien and
subsequent regularisation of Devinder
Kumar was done on the poest of LeD.Ce.
The Hon'ble Court has net ceonsidered
this peint as thid dees net find

any mention in the Judgement dated

1845490

(ix) Rhat as laid dewn in the judgement

delivered by the Madras Bench ef

the Central Administrative Tribunal

in case M. Ramachandran vs. Director
of Audit, Southern Railway Madras and
others 1990(1) SLJ CAT 673, The
review of the judgement is permissible
(i) en the ground of disc every of new
and important matter or wEgiigswzs evidence
which after the excess and due
negligence was not within the
knowledge of the party or could net

be produced by him at the time when

degree was passed er order made and

(ii) on account of seme mistake or

s
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any error apparent en the face of record
In this case the matter regarding the
se—called inaction on the part of the
applicant regarding his applying for
the examination held after 1982 was
net raised in the pleadings or in the
eral arguments by the REspendents.
Although there is a clear evidence
to show that the applicant had
submitted applications fer the said
examinations but was net allewed te
appear. In this of this, the said
judgement calls for review and
medificatione

Tt was also held in the case eof
George Haris vse. U.Oel and orse
1981 (1) ALJ 291 Madras

"[ see no reason to exclude frem
review palpable erreors in
judgement. Nor can I accept
suggestian that when there is
patent eccasien te leek into

Xk the relevant recerds of basic
decisien on them the Ceourt sheuld
ce0e000000000000000000800000
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PRAYER
Tn view of the foregeing, it is respectfully
prayed that the judgement dated 1845490
regarding this case may kindly be reviewed
and the xma=xxsf applicant may be reinstated
in service as his services were nob terminated
WeeoTe 21e4.85 and he may be granted pay and
ollowances aleng with arrears from 214485
ti1l the date of reinstatement as the order
of termination was arbitrary, illega and

nemest in the y= eyes of law

A SYVOS,

(BIJENDRA KUMAR)
LUCKNOW APPL ICANT/PET ITIONER

DATED: 27.7.90

X VERIFICATION

I, Brijendra Kumar, son of Shri Badleo,
aged 34 years, ex~LD.Ce CeGeHeSe Dispensary,
Iucknew and resident of Nai Basti Dhaneva, Post
office Mahheed Nagar, (Maliabad) Distt. Lucknew (UP)
de hereby verify that the contents of the above
Review Petition are true to my personal knowledge
and legal submissions believed te be true on

o@tvice and that I have not suppressed any material

facte

=2 XA AW L
APPLICANT/PETITIONER
through

K.L. BHATIA:
ADVOCATE
CeAoTo BAR ROOM: NEW DEIHI-1

—
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Vi CIRCUIT B&RC
LUCKNOnW
/
T.A. No. 1742/87(T)
(Writ Petition No. 1964/85 of of Judicature
at Allghabad, Lucknew Bench,
Brijendra Kumar .osApplicantl{Petitioner
VersJds
Union of India & others «..Respor.dents.
Hon, Mr, Justice K, Nath, V.C.
Hon, Mr. X.J.Rinan, A.lM.
(Mr. Justice X, Nath, V.C,)
The W it Petition described above is before us
under section 29(1) ef the Administrative Tribunals
Act, 1985 for issue of mandatus te resg
regularise the petitiener on the post ¢f Lewsr Division
;\\ Clerk(LDC) and te absorb him permanently in the existing

™N 7\ vacancy. Counter and rejeinder have been exchanjed. We
v N7 \\ hare heard Shri T.N. Tewari, the learned ceunsel fsr the

tljpetitiener and Shri K.C. Sinha, the l=arned counsel

i
.‘; ) ;for the resgpondents.
\ o P )
) J_{,j// 2. Various breken perieds éuring which the petitioner
‘ T “/ ‘\1{?‘ ’»/ = ~ 5 A
ORI 2 worked as L.D.C. en adhec bssis are set eut in para 3

of the Writ Petition. Only the first perjed in 1981 wes
of 231 days and the ramaining periods were of B3 days
each; third peried being ef 13 days from 8.4.85 te 20,.4,.85.

This writ petition was filed en 1.5.85.

A
o3

3. It is admitted that the petitiener had aprecre
at the Staff Belection Cemmission selectien test some time

ne Smt

in 1982 where he failed. His grievance is that ene

Parvinder Kaur who was appointed LD .C.in adhec capacity

o~




long after the petitiener was regularised as L.D.C. while
mot;
the petitiener wasf but the distinctien ad@mit-edly is that
»
Smt. Parvind~r Kaur had successfully pacced the gelection
test held by the S.8C.

4, The learned counsel fer the petitiener says that
after the petitioner hed failed in the examination held in

ortunity ef taking

1982, he should h&ve be=n given an

‘ !
further test:which were held later orn but the petitiennsr's

n |\
application for the purpose was no: ferwarded to the

Connission. There is nc basis for the stecement that

after the petitioner hed failled in the 1982 examination, he
had applied again fer appearing at the Staff Selection

Com ission Examination, It is net said in tkc petition

that the applicant had made any applicatien fer the purpese

which was net ferwarded,

/

S ’ It is net disputed thet for the purpose of regularisatien
J
a persen has te pass through the Staff Selection Cemnissien
examinatien conducted fer tre purpc e by the 5§.5.C. Since
the petitioner failed in the examinatien amd 1s net shewn
te have taken any action to appear in the subsejuent
examination for the purpose, it is neot possible either to
regularise him or te direct him to be absoerbs: in tde same
vacancy. Shri Tewari n¢s r.ferred t> the decision ef this
Bench in O.A. 77/87 V.X.Mishra and others. vs. Union of
India and ethers and two connected Cases te show that
opportunity for appearing at subsejuent selection examination
was ordered by the Triuunil‘bJ: that was the ca.e where tkc
petitioner had sought for an epportunity but did net hive 1ir,
Under those circumstances, the Tribunal ordersd that one

more chance might be given to the petitioners trere. The
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IN CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
CIRCUIT BENCH
LUCKNOW

Revision Petition No. of 1990

in
T.AMNo. 1742/8(7)

(Writ Petition No. 1964/85 High Court of
Judicature at Al}akabad, Lucknow Bench)

Shri Bri jenf}.er{i KUMEY ssvessesssesses QMLICA:NT/PETITIONER

VSe
Union
of India & others eceveevsevsascssses RESPONDENTS

REVIEW FETITION UNDER SECTION 22(3)
OF THE ADMINISTRATIVE TRIBUNALS ACT
1985 ON BEHALF OF THE APPLICANT

The Applicant/Petitioner respectiully submits:

1e That the Judgement delivered by the Hontble
Tribunal in case We. TA/1742/8(T) on 18.5.90
containg significant errers and omissions
resulting in miscarriage of justice. It is
a f£it case for review and medification
in the light of the following facts and

grounds of the case.

LIMIZATION
The judgement in this case is stated o

have been delivered on 18.5.90. The Applicant
was not present in the Couri as he had no
notice about the date of amnouncement of the
judgement. A copy of the judgement was

sent by pest, but it was received by a

neighbour on 29.0.90 who delivered it %o
the Applicant on 30.6.90. As such the
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the limitation fer filing the Review Petition
would from the date whén he came to know

L

avoul it.

That even otherwise it has been held by

the Tribunel in case of Xandirvel & Ors

vEs UeDols (ATT-1989(1) CAT~34) that
following the decision eof the Hon'ble Supreme
Court mentioned in the case, the Hon%ble
Tribunal has power to condone the delay

under Section 5 of the Limitatien Act.

As inmportant peints of law, apart from
the means ef livelihocod of the Applicant are
invelved in this cese, the present Review

Petition is maintainable.

BRIET FECTS OF THE CASE

That the Applicant was appointed as L.D.C.
under the C.G.H.S, Lucknow in a regular
manner against a regular vacauncy. Though
the appointmentwas labelled as ad-hoc one,
he continved te work for four years with

technical breaks only.

That in the office Order Hated 8¢4.85
(Amnexure 4 of the Origimal Petition) it

was inter-alia #aid down that his appeintment
was for 13 days or till the post was filled
en regular basis.. It implied that he will

continue to hold the pest %ill g regular

nemines becomes avuilable er g departmental

-~ 2
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ad~hec L.D.Ce is appointed on rggular basis

That bhis appeintment was subject 1o Rules
and Regulations sf applicable te the
Government Servants. He gcouired the mikaa
gtatus of a tenmporary employment andh

ne wes governed by the provisions eof

CeGaSe{TS) Rules.

That after s long peried of service of

4 years, his services were terminated without
any notice or one month¥s pay as laid down
in Rule of the C.C.S.(78) Rules., In

his place some other persons were appeinted

on ad-hoc basis.

That the applicant filed a Writ Petitien

in the Hont'ble High Couxrt ef Judicature

at Allahabad, Lucknew Bench, which was
Circuit

transferred to the Smnkxast Bench at

Tucknow of the cenitral Administrative

Tribunal, Allahabad under Section 27(1)

of the A.T. Act, 108%.

Th at the final hearing of the said

petition was beld and its julgement was
delivered on 18+5.90, a copy of whick is
enclosed. It has been held that the petiticner

has ne case and the petition is Gismissed,

“hat the main Teason for the dismissal of

thee case, as explained in para 5 of the
Judgement which is exiracted belows—
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"It is not disputed that fer the
purpose ei regularisation, & persen
has te pass through lthe Staff Selectien
Commission examinatisdé conducted for
the purpose by the S.5.C. Since the
titiener failed in the examination
and is not shown to have taken any
acuion o appear in the subsequent
exzminaiion for the purpose, it is
net possible either to regularise
him oxr o direct him te be sbsorbed
in same vacancy. Shyi Tewari has
referred to the decision eof this
Bench in C.A. 77/87 V.X. lishra and
cthers ve. Unien ef Indiza and others
and two cennecied cases Te show that
opportunity for appeering at subsequent
selection examinaition was ordered by
the Tribunal, but that wes the cass
where the petiticuer had sought for an
cpportunity but did net have ite. Under
these circumstances, the Tribunal
ordered that one more chance migh
be given to the Petitioners there",.

GROUNDS FOR RUVISYW PETTITION

That the Tribunal has been mislead o
believed that the applicant did not take
any action to appear in the subsequent
examination after his fdilure in the 1982
examination. This is patently wreng and
incerrect. The applicant sutmitted his
application for appearing in the
examinations held in 1983 vide his letter
dated 23.9.83 addressed to the Chief

lMedical Officer, C.G.H.S. Lucknow, a cepy

of which is encleseds It was ferwarded to

e
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to the Staff Selection Cormiseion by the
Chief lMedical Officer bui the applicant was
not a2llowed to appear in the examination.
That the Apvliesnt submitted au applicatien
apnearing in 1985 examinatien which was
forwarded te the Under Secretary {Coerd)
staff Selection Commission, Bleck 12, CGO
Complex, Ledhi Read, New Delhi-3 vide

ColisOe Cal.HeSe letter No. 29/85-CCHS/TLKO/
245 dated 20e4405.« DBut the appliicant

did not receive any Roll No., apparently due
to the ressen thet his services were
{llegally terminated on 21.4.8D. He was,
therefore, deprived of the chance of appearing

in the examipation by sn arbitvary action.

That there was no poiut owx eoccasien for
giving specific reference of the applications
gubmitted in the Original Petitien as the
relief was sought on the grounds ei
discrimination, right to hold the post

on 2 rgoular basis by virtve of 4 years
contimious officiating services, the pesis
have not been filled by regular appeintees.
The order of termination sfx and refusal So
consider the claim for megular appo intment
was also said to be illegal, implicivly
being against the principles of natural
justice and Govie Rules (icnléuing COSEISY

Rules).
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That a glaring ommission and grave erroed

has been crept in the judgement due to the
Judicial fallakility in as much as the
point regarding the so-called in-acticn

egaid to he on the part of the applicant

4y

rr not applyinzg for sxamination held after
19382 has been assumed as corrvect without
verilication. If the Hon'ble Tribunal had
considered this point te be of zreat
impoertance it should have verified from the
Applicant ag well as From the Respondents.
Even during the wral lbearings, thie

neint was @k not brought out Lsx by the
Respondents otherwise it ghould have been

rebuited by the Applicant ag fachually

4 e
“YUia

.
incerr

(¢

That the Applicant bhas clesrly stated in
para 4 ok the hKejeoinder that in accerdance
with rules unexre are 3 chances to be given

to the Applicant to qualify in the examin-
nation, whereas the Petitioner has been given
only ene chance. As gtated earlier the
Applicant duly submitted his applicatieon

for appearing in the examination lield in

1983 and 1985 but as the luck would have

it, he was not 2llowed Lo appear. In this way
the case of K.N., Visra and cthers vs. U.0.1.
(OA Ne. 77/87) is squarely applicable in

this cace., The distinction brought out in

the judgement is withoul subttance.
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85 PO INTS TOTALLY IGNORED IN THE JUDGEMENT
Sl Tht the Applicant reised certvain vital

points in hieg Original Application and ia

the Hejoinder which have a direct bearing

upon

cbe lssue invelved in the prayer made

in the Original Application, a few

instances ayre pliven below:d-

(1)

(ii)

It has been brought out in para & of

the Original Application and para 11

of the Rejeoinder thai while his juniors

emplygyed later than the Applicanty have

bveen allowed Lo continue in the post on

ad-hoc bagis, services of the Applicant

heve been terminated. This results in

distrinination which is vielative

of Arts. 14 and 16 of the Canstitution.
nes

The Hon'ble Tribunal haqé;cnsid&red

this peint nor any reasen has been

given for ignoring it.

The Applicant wes appeinted initially
against a regular vacancy in a regular
manner. It was alse stated in letier
dated Gebde8H (Annexure 4 of the Cahe)
that the Applicani was appointed as
LeDsCs for a period of 13 days or till
the post was filled in an regular

basis. It wa sm also implicitly

stated that it was subject to appecintment
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of a deparitmental
resilar basis. No ceandidate selacted
v the S.8.C, wos appointed on regular
pasis in the post held by the applicant
On the other hand enother ad-noc
person was appoifnbed which ie telally
illegal. Untortunately the Hon'ble
Tribunal lest cite of this important

Leoz]l reeviieenment,
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applicasion
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— . - e o4 pra’t 0 .
relsted to the guestion of rggularisaiion
of adthoc gervice 28 has heen allowed

by the Hon'hle DSuyreme Cours ang lien'ble

judgenento

the ad~hec appoint-
ment fmyzm is for a short term

arvansement by stepgap. The centinmuance

- p £

of the gpplicant for = peried of 4 years

.

with & technicel break gives righ

the applicant te heold thig post on
regulor bagis. The Hon'ble Tribunal

2 WL & A s Eas et Ao R ginn
is aware ol The JO.L geclis L\JT‘ i BT

Tane 2o TTawm i) % " N o 5 wede .
by che Hon'ble Supreme Court and

(2) Narender Chadba ve. U.Cl.I.

1966(1) ATR




{iv)

(b) Cede Grover ve. Uslels & Ore
ATR 1986(2) 365
(c) Dr. Chaman lal Lallietra Ve,
State of Himachal Fradesh
1375 {Z) SLR OO6-HP
(¢} Trs. Sangeeta Nursng vse. Dekhi Admn
ATR 1988(1) 556
(e) lirs. Sujata Oberoi vs. Uelsles & OF
ALR 1967(1) 181
That while the applicant has stated
the facts of {he case iz the epplication
as well ag in the rejoinder it is
for the Hon'vle Court to adjvdicate
the matter before it in the light
of the law and siatuitery ruvlies applicebl

to the case. The Apvlicant helds the

i

civil pest end is eatitled to the
berefit of the rrovisiens of C.Cede
Temnorary Service) Rules. His service
covld ntdt have been texminated withoud

2 netice or one month's pay in lieu of
notice. In this connectisn aitvsniion

is invited te the judgesment by ths
Hen'bie Tribunal in case Miso Axix Anita
Kumari Socd vee UsQ4l. & Ors. 1985(1)
CAT 369. It has been laid dewn thare
that evenk if the person is appeinted
on ad-hec basis, he is entitled to benefit
of CuCaSe(7S) Rules.
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That the Hen'ble Tribunel has gravely
erred in assuming that the applicant

had been employed during the years
19811935 for a periods of 89 days

only. In fact the Applicant wac enmployed
on kimx coubinuous hasis but he was
given tecbunical break of one or twe
days. Notwithsianding which the entire

pericd of employment is censidersd as

continuous =zervice without any

 PONNC. - e i B

break for the purpose of regular

emnployment and senicrity. Bub
DI

% 3

his grave nisunderetanding it

for %

Y

} S S wils PR s 3% e 5 = . 3
becomes apperent thet the applicant

3

has been serving for a long pericd of
sars and has 2 atreng case for

appeintment on regular basis,

Myt met ot Pbad Tavr e DT dwwaen @ sshes
Lo doliizrie ¥ vied LA Lus v o [ERERS L-.J)-'J:-‘O-LL&-V‘ML o

il

o1

H

gome oL he persons appeintel
adhoc basis later than the opplicant
are still combinuing in the posia

A parvicular nome te ve menbigned in
this zegard is that of Shiri Ancop
Sexena

That it wae brought eut in pavea ¢ ef
the Lejoinder filed by the Applicant
that a number of persons vho were
arpeinted on adhoc hasis were
regularised by the order dated 11.3.87

o copy of wkich was enclosed with the




(viii)

(ix)

with the Re joinder, apparently without
appearing in any examination. Ia this
way the applicant has been subjected

vo 2 discriminsiery treatment.

That it tas veen breought eut in para 7
of the Rejeinder what 1L the pest was
o we 1iled in by only candidates
guonsered by the €.8.0« then how the
ad--hoc appeinvuent/premetion and
subsiequent 3.’03-:".5.1‘@1 igsation of Vevindex
Rvmar was dous on the pest ¢f L.I'.C.

The Houvble Couxrt hae not cornsidered

n-

this point as thid does net {ind
any nention in the Judgement dated

16090)0

Bhat o0 laid down ip the judgement
delivered hy the Medras Bench of

the Ceniral Administrative Txibunal

in case M. Ramachandran vs. Director

of Audit; Southern Railwzy Hadras and
others 1990(1) SLJ CAT 673. The

review of the judgement is permissible

{1) on the ground of disc overy of new
ortant matier or mErligwmxs evidence
viiich after the excess and due ‘
negligence was not within the
knowledge o the pariy or could not

be produced by him at the time when

degree was passed or order mede and

(ii) on accouni of some mistake or
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any error apparent on the face of record
in this cace the matter regarding the
so-called inaciion en the part of the
applicant regarding his applying for

the examination held after 1982 was

not raised in the pleadings or in the

W Sy -
graL arguienuvs oy

o

ne HEspendents.
Alltougn there iz a clear evidence

1 4

R e i & . e & mmaade T
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ramtnottamea s e R — % sun
exaningtioas wul was netv allewed to
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iudgement calls fov review and
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It wae glso neld in the case ¢f

p rores TTo e Ny T T amAd ape
'u.'{;("f.‘uv FE= VS S e .,QC‘u.;. S0 0TS

1981 (1) ALJ 291 Madras
'T zee no reason 1o exclude from

review palpable errors in
ndgement. Nor can I accept
suegesting that when there is
ratent occasion to look inte
kk the relevant records of basic
ecizion on then the Ceurt should
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To view of the it is respectfully
R bl B il 1.1 @21 2 mna md ey 3o m A { = &
prayea hav wae JuoZemellv dated 1383.2.90

137 he revwiawad
GLY D& TYeviewea

may be reinstated

were not terminated
WeBelfe 21e4485 annd ke may be granted pay and

e awrnaaws Peew 5% A AR
with arreays from 21.4.8D

he date of reiunstatement as the order
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DATED: 27« (90

wyr, son of Shri Badloo,

1 24 B T e T { t . Q. D -
gged 34 years, cx-L.l.Cs CJleHe.3e Dispensary,

(] . ~

Tucknow ¥ Nai Basti Dheneva, Fost
TTice N {(1inliahad) Distt. Lucknow (UE)
G0 herepy vex the con ol the abeve

vrae to my nersonal kuowledge
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CENTRAL "ADMINISTRATIVE TRIBUNAL, ALLAHABAD

/ CIRCUIT BENCH

y, : LUCKNOW

T.A., No. 1742/87(T)

(Writ Petition No., 1964/85 of High Court ef Judicature
at Allahabad, Lucknew Bench, Lucknew)

Brijendra Kumar .s+Applicant{Petitioner
versus

Union of India & others «..Resgpordents.

Hon, Mr, Justice K., Nath, V.C.
Hon, Mr. K.J.Raman, A.M.

(Mr. Justice X, Jath, VCo)

|
The Wit Petition described above is before us

under section 29(1) of the Administrative Tribunals
Act, 1985 for issue of mandamus te respendents te
regularise the petitiener on the post of Lewer Division

SLTOMAN '/\/\k Clerk(LDC) and te absorb him pemmanently in the existing

r/_

vacancy. Ceunter and rejeinder have been exchanged, We
hare heard Shri T.N. Tewari, the learned ceunsel feor the
petitioner and Shri K.C. Sinha, the learned counsel

for the respendents.

2. Various breken period;; @uring which the petitioner
7 worked as L.D.C. en adhec basis are set eut in para 3

of the Writ Petitien. Only the first peried in 1981 was
of 231 days and the remaining periods were of 89 days
eachy third peried being ef 13 days from 8.4.85 te 20,4,.85

This writ petition was filed en 1.5,85.

F It is admitted that the petitiener had appeered
at tle Staff Belection Cemmission selectien test some time
in 1982 where he failed, His grievance is that ene Smt.

Parvinder Kaur who was appeinted LD .C.in adhec Capacity

~—
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long after the Petitiener was regularised @s L,D.C. while
e

the petitiener Wasf but the distinctien adnittedly is that
>

Smt. Parvinder Kaur had successfully passed the selection

test held by the S.8.C.

4. The learned counsel for the petitiener Says that
after the petitioner hzd failed in the examinatipn held in
1982, he should have been given an erpertunity ef taking

| 5 . ;
further test which were feld later or bis <4 retitdoner'e
no|

a@pplicstion for the purn

C‘owruiss« ion.

after the petitioner neg failed in the 1982 examination, he
had applied again fegr “prearing at the Stéff Selection
Com issien Examination, It {s net 6ald in the petition
thdt the applicant had made “@ny applicatien feor the purpess=
i which wes not ferwargeaq,
v
o Se It is net disputed thet for the purpose eof regularisatien
Ao . J
@ person has te pass through the Staff Selection Commission

-

A examination conducted fer tre PuIpe e by the 5.5,C. Since

flr 2 the petitioner faileq in the examinstien arg is net shewn
Vs 1 to have taken any &ction to appear in the subsejuent
examination for the purpose, it is not pessible either to
Tegularise him or te direct him te be «bsorbei in tee same

LS LS
vacancy., Shri Tewari n s r ferred to the cacigion ©f this
Bench 4in 0.aA. 77/87 V.i.Mishra and others. vsg. Union eof
India and ethers and TWo connected cises te show that
opportunity for @ppearing at subsejuent selectinn exaninatien
Was ordered by the Trib_mal) but that wus the ca e where t.hc
petitioner had seught for “n epportunity but did net have 1,
Under those circumstances, the Tribunal ordered that one

more Chance might be given to the petitioners there, The
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