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" CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
: Luckneu Circuit Bench.
Review Applicstion Ne,200 of 1990 (L)
in :
Registration 0,A., No,58 of 1989 (L}
Nand Kishore Srivastava .¢e.e¢ Applicant

VYersus

Union of India & Others ...... Res pondents

Hon Mr,Justice K,Nath, V.C,

Hon.Mr, K,J, Raman, Member(A)

(By Hon,Justice K,Nath, V,.C,)

{
This is.aﬁkapplication for reviau of our judgement
dated 2.3.90 in Original Applicetien described above
wheroby the said Original Application for quashing the

suspens ion erder dated 24,1.69 was dismissed,

2, " uUe have carefully gone through the review

‘épplication alonguith the judgemant under review and
we do not find any error apparent.on the face of the
record or any sufficient cause for making a review of

the decision, The main ground conberns the competence

of the autherity which passed the suspension order, That

guestion has been duly considered in the judgement,

‘The Review Application is dismissed,

; er (A) Vice Chairman

'Y
Dated the %\‘S' Sept,, 1990,

RKM
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Review Application No.

BEFORE THE HON'BLE CENTRAL ADMINISTRATIVE

TRIBUNAL, ALLAHABAD.

LUCKNOW CIRCUTIT BENCH, LUCKNOY.,

of 1990.((;)

s

Nand KiShOI‘e Srifastava XXX EEE NI N Applicant.

In re:

Registration 0.A. No. 58 of 1989.

Nand Kishore Srivastava, aged about

57 years so

n of late Sri Lalji Srivastava,
V

Senior a@ﬁ%%%&tvNorthern Railway, Charbagh

Lucknow under Senior Divisional Accounts

Officer, Lucknow.

T1e

200 ¢06000a0

Versus

Applicant.

Union o. India through the General Mansger,

Northern Railway, Baroda House, New Delhi.

Senior Divisional Accounts Officer, Nothern

Railway, Lucknow._

Asstt. Chief Cashier Northern Railway, Lucknow.

Sri Khubi Ram, aged about 53 years, son of Sri

Bhushan Lal, at #® present working as Asstt.

Chief Cashier, Northern Railway, Lucknow.

LAC IR BX IR A BN B A )

Opp. Parties.
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Application under Rule 17 of the Central

Administrative Tribunal (Procedure) Rules, 1987

for review of the judgement/order dated 2'3'19?9”

passed in Registration 0.A. No. 58 of 1989 (L)

Nand Kishore Srivastava vs. Union of India andAL

others mpz=sseit by the Bench of the Hon'ble Tribunal

comprising of Hon'ble Justice Kamleshwar Nath

Vice Chairman and Hon'ble K.J. Raman, Member{4).

The applicant most respectfully begs to submit

as under

1. That the aforesaid Registration 0.A. No. 58

of 1989(L) was heard and decided vide judgement

dated 2-3-1990 passed by the Hon'ble Justice Kamleshwar
Nath (Vice Chairman) and Hon'ble K.J. Raman, Member{ 4).
Some of the material facts were left out from being
considered by the Hon'ble Bench. Hence this Review
Application is being filed by the applicant for
reconsidering the aforesaid judgement dated 2-3-1990,
The following material facts have been left out

to be = considered while deciding the aforesaid

case which have bearing on substantial Jjustice to

the applicant:

A-1. That the fact mentioned in para 2 of the judgement
dated 2-3-1990 passed by the Hon'ble Bench
comprising of Justice Kamleshwar Nath, Vice Chairman

and Hon'ble K.J. Raman, Member{A), hereinafter
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called ‘'the judgement', that "The applicant, Nand
Kishore Srivastava was originally a Senior Cashier

in the office of the Senior Divisional Accounts
Officer, Northern Railway, Lucknow, but shortly

after detection of some acts of misconduct which

were subject-matter of the charge sheet dated
10-1-1986, Annexure-AZ, he was posted as clerk in

the Provident Fund Arrear Cell in the same office"

are not based on the material facts on record.

In fact, in the year 1984, the applicant was posted
and working as Senior Cashier in the office of the
Assistant Chief Cashier, Northern Railway, Charbagh
Lucknow. The office of the Senior Divisional Accounts
Officer, Northern Railway, is entirely a different
establishment, bealong with the accounts only, whereas
the cash and pay department exclusive deals with

the cash and disbursement of cash having their different
Heads of Department. Thus the Chief Cashier and Pay
Master is Head of Department of Cash and Pay Department
while the Deputy Chief Accounts Officer and Financial
Adviser and Chief Accounts Officer, Northern Railway
Baroda House, Delhi, are Head of the Accounts Depart-
ment. In the year 1984, at the time of commission

of the offence /s 409 I.P.C. vide Crime No. 89/84,
Police Station G.R.P. Faizabad, the applicant was
posted as Senior Cashier in Asstt. Chief Cashier's
office, Charbagh, Lucknow and for that offence the
applicant was suspended vide suspehsion order dated
19-4-1984 passed by the Opposite Party No. 3/4

( Annexure No. R-1) attached to short counter reply
filed on behalf of Opposite Party No. 3/4 inrespect



Nk Gnynllas o

A2

criminal offence which was under investigation/enquiry/
trAial. Subsequently the applicant's suspension was
revoked vide letter No. CP/NKS/Acc/84 dated 16-1-1986
issued by the Senior Divisional Accounts Officer,

Lucknow (Annexure- 4 to the claim petition).

After revocation of the suspension order, the appli-
cant was reinstated and his cadre was changed =zt

by way of punishment and he was posted as Clerk in
the office of the Senior Divisional Accounts Officer,
Northern Rly, Hazratganj, Lucknow on 20-1-1986 vide
Annéxure A-5 of the claim petition. Shbsequently
after a lapse of about 3 years, the applicant was
again suspended vide order dated 24-1-1989 ( Annexure
A-7 to the claim petition) issued by the Asstt. Chief
Cashier, Northern Railway, Lucknow (Opp. Party No. 3/4),
on the charges in respect of criminal offence which
was under investigation/enquiry/trial, on which the
applicant was earlier suspended on 19-4-1984 ( Annexure
A-2 to the short counter reply) and the charge sheet
of criminal misappropriation was withdrawn. The
charges,on which the applicant was earlier suspended
and were withdrawn were as follows in the charge sheet

dated 18-11-1984 served on the applicant :

(1) Gharge sheet dated 18-11-1984 (Annexure a-1 to
ec petition,

1) He misappropriated govermment money to the
tune of k. 1,28,33%6,05 during the month of .
April, 1984 as detected on checking of his

account and cagh,
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2) He gave a false complaint and miscleading state-

3)

ment to the Asstt. Chief Cashier, Northern Rly,
Lucknow on 17-4-1984 alleging therein that one

bundle of k. 100/- G.C. Notes containing k. 1,00,000/-
was left by him with A.D.C. while taking cash of

'Cc' Tour from him on 16-4-1984,

He mis-~appropriated asum of k. 990/- by taking
credit of the undermentioned bills as fully paid
in his cash for the month of March, 1984 while
transferring the cash of the said bills to Shri
Udai Bhan Singh, Senior Cashier. The total amount
of the said bills comes to k. 45,430,09 whereas
the amount paid by him to Shri Udai Bhan Singh
for the said bills is k. 44,440,09,
i) Pay sheet pages of RPF Coy.No. 36

of JNU, SHG & ZFD for the total

sm Of ‘...‘.Q....‘..Q.....%. 33’907.£"9

for the gonth of March, 1984

bearing PMT No.2007 dt. 14-3-84.

ii) PMR No. 274 of 13.3.84 for .....k. 11,552,60
Total oo Bse 45,430,09

It is submitted that the aforesaid charge sheet

of criminal misappropriation was withdrawn and a
fresh charge sheet of carelessness, negligence and
mishandling of the Govt., cash was issued by the
Senior Divl, Accounts Officer, N.Rly. on 10-1-86
(Annexure A-2 to the claim petition). The

following charge sheet was issued by the department:-

(2) Cmarge sheet dated 10-1-1986 (Amnexure A-2 to the
Clainm Petitiorm

1. Carelessness and negligence in keeping and
handling of cash has caused the Rly. Adln. a
cash loss of k. 1,28,336,05,
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2. He failed to intimate about his whereabouts
from 20-4-84 to 19-5-85 to evade interrogation
in ¢/W shortage of k. 1,28,336.05 in his cash
box, found on 17-4-1984,

3.He gave a false complaint and misleading state-
ment to the Asstt, Chief Cashier, Northern Rly.
Lucknow on 17-4-85 alleging therein that one
bundle of k. 100/- G.C. Notes containing ks.100,000/-
was left by him with A,D.C. while taking cash of
'C' tour from him on 16-4-1984,

4, He misappropriated a sum of &, 990/- by taking
credit of the undernoted bills as fully paid in
his cash for the month of March 1984 while trans-
forming the cash of the said bills to Shri Udai
Bhan Singh, Sr. Cashier. The total amount of
the said bills comes to k. 45,430,09 whereas the
emount paid by him to Sri Udai Bhan Singh for
the said bills is Rs. 44,440,09 :

(i) Pay sheet pages of RPF Coy. no.
36 of JNU, SHG & ZFD for the
total sum Of Beeeeevevennenashse 33,907,49
(ii) PMR No. 274 of 13,3.84 for ...k. 11,552.60
Totel &. 45,430,09

It is submitted that the earlier charge sheet
dated 18-11-1984 was issued on the basis of the F.I.R.
of crime no. 89/84 P.S, G.R.P. Faizabad dated 18-4-8i
which was subsequently withdrawn after acceptance of
the final report by the Chief Judicial Magistrate,

Faizabad, as is evident from Annexure A-3.

That the fresh sharge sheet of carelessness and

negligence was issued by the Senior Divl. Accounts
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Officer for departmental enquiry on 10-1-86,

After about 3 years, the applicant was again
suspended in respect of the criminal offence which
was under investigation/enquiry/trial vide Annexure
A-7 to the petition, not on the basis of the
departmental charge sheet dated 10-1-1986, The
impugned suspension order (Annexure A-7) is wholly
arbitrary and sgainst the law since for the criminal
offence, the applicant was already suspended on
19-4-1984 ard which was subsequently withdrawn

and again the applicant is being suspended on the
basis of the ssme charges by the same authority,
i.e. Opposite Party No. 3/4., Therefore, the impugned
suspension order is arbitrary, illegal and liable

to be set aside.

That the applicant was earlier suspended on the
basis of criminal charges in respecf'bf criminal
offence which was under investigation/enquiry/trial
and after its revocation, the applicant was again
suspended on the basis of the same charges by the
same authority, i.e. Opp. Party No. 3/4. Under law,
any employee could not be suspended twice on the
basis of the same charges and the administrative
Authorities have no right to review their own order.
But in the present case, the petitioner was sus-
pended vide order dated 19-4-1984 in respect of

a criminal offence which was under investigation/
enquiry/trial by the Opp. Party No. 3/4 and after

revocation the applicaht was again suspended by




the same authority, i.e. Opp. Party No. 3/4 on
the same charges by reviewing his/her own order which
is illegal, arbitrary and against the norms of

administrative jurisprudence.

B-1 That in para 3 of the judgement it has been
incorrectly mentioned that the enguiry under the
> charge sheet (Annexure A-3) was still pending. In

fact the charge sheet (Annexure A-2) of the claim
petition, dated 10-1-1986, is not pending since
the Deputy Chief Accounts Officer has already
accorded sanction of prosecution of the applicant
for misappropriation of the amount of k. 1,28,336.05
vide order dated 28-3-1984 (Para 7,20 of the claim

+ petition) for the offences uw/s 409 I.P1C. and
section 5(2) read with 5(1)(c) of the Prevention
of Corruption Act. After according sanction of
prosecution, no question of carelessre ss, negligence
on the part of the applicant arises, meaning thereby
that the charge sheet dated 10-1-1986 is void and
has no bearing with the am impugned suspension

order of the applicant.

C- That the fact mentioned in para 4 of the Judgement
that the charge sheet has been issued by the Asstt.
Chief Cashier is incorrect and beyond the pleadings
of the parties, In fact, both the charge-sheets
(Annexure A-1 and A~2) had been issued by the

NI Dowardlow
- Senior Divisional Accounts Officer, Northern Railway
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Hazratganj, Lucknow, and no charge sheet was issued

by the Asstt., Chief Cashier,

That in para 6 of the judgement it has wrongly been
mentioned that "the Asstt. Chief Cashier was an
officer next below the Senior Divisional Accounts
Officer.® 1In fact the next below officers to the

Senior Divisional Accounts Officer are as below :-

(i) The Divisional Accounts Officer, N.Rly, Lucknow.
(ii) Asstt. Divisional Accounts Officer, N.Rly, Lucknow.
(iii) Senior Accounts Officer, Northern Railway, Lucknow.

(iv) Section Cfficer, Accounts Deptt., N. Rly., Lucknow.

Whereas the Asstt. Chief Cashier is a Supervisor

in grade 'B' of €ash and Pay Department, hgx}ng no
independent charge and is working under the;Cj;hier'Ngwmgm
(Para 1 of reply dated 17-4-1984 of the Applicant

to the Supplementary Application filed by Opposite

Party No. 3/4).

That the finding recorded in para 7 of the judgement
"B even though the language of the suspension order
could be read to imply the passing of the suspension
order by the Assistant Chief Cashier, in substance
it constitutes a mere communication of an order of
suspension issued with the prior approval of the
competent authority" is rot based on the facts on
record of the case. In fact, the rule 5(1) of
Railway Servants (Discipline & Appeal) Rules, 1968
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(quoted in para 7.23 of the claim petition) does

not prévide any provision for approval of the

competent authority to whom the power to suspend

the employee has been delegated. In absence of any

provision for approval, the alleged approval accorded
A by the Senior Pivisional Accounts Officer, is

arbitrary and without jurisdiction. The approval

is always given by the officer senior to the compe-

v tent authority, Had the Senior Divisional Accounts
Officer been competent to pass the suspension order
of the applicant, then there was no question for
according any épproval by the Senior Divl. Accounts
Officer under whom the applicant was working at the
time of suspension. In fact, the suspension order
was passed by the Asstt. Chief Cashier himself
\ (oopsite party no. 3/4) in the garb of alleged approval

by mentioning wrong endorsement in the order itself
dated nil, "approval of Sr. D.A.0O., Lucknow at page

1 of file no. CP/NSK/88", There was no hecessity

for getting approval by the Senior Divisional Accounts
Officer. Had the Senior Divisional Accounts Officer
intended to pass the impugned suspension order of the
applicant then she would have directly passed the
suspension order by applying her mind on the material
on record as the applicant was working directly

under her in her own office. Therefore, the sus-
pension of the petitioner is wholly arbitrary and
without jurisdiction and also is a colourable exercise

N Lo veldos
_— of power prohibited under law,

/;oooo pPage 1.



-1 -

F -~ That the facts mentioned in the judgement that

"The new factor consists of a criminal investigation
into the alleged act of misappropriation of railway
money and misuse of the powers by the applicant in
a corrupt manner punishable under the p=mek penal
law as also under the Preventionof Corruption Act.
The institution of a criminal case in the c ogpetent
Court on theose charges on the basis of a criminal
offence chargesheet dated 27-10-1988 is certainly
a new feature g vis-a-vis the original charge sheet
Arnexure A-2 dated 10,1.1986 for disciplinary pro-
ceedings on account of carelessness, negligence and
misappropriation of a specified amount.", is
incorrect and beyond the facts on record, In fact,
on 18-4-1984 on a complaint lodged by the Opposite

< Party No. 3/4, a criminal case was instituted
against the applicant vide Crime No., 89/84, G.R.P.
Faizabad, u/s 409 I.P.C, and for that reason the
applicant was susperded vide order dated 19-4-198L4
and subsequently the charge sheet was withdrawn on
10-1-1986 and the applicant was reinstated and was
posted in P.F. Arrear Cell of Accounts Department
instead of Cash and Pay Department. Subsequently,
after about 3 years, the applicant was again suspended
in respect of criminal offence which was under investi-
gation/enquiry/trial. In fact no criminal investiga-
tion was pending against the applicant. Only the
civil charges were levied against the applicant vide
charge sheet dated 10-1-1986. The contents of the

P*u*gb“ffkf;_ charge sheet clearly show that the charges are of

a Civil nature and do not constitute any criminal




MQ' gﬁvndaw.

G

- 12 =

offence. The charge sheet dated 27-10-1988

alleged to have been pending in the competent

court of law, is incorrect and the competent court
of law for investigating the charges, alleged to
have been committed at Faizabad, is kke only the
Court of Chief Judicial Magistrate and not any
other court. In the present case neither any
criminal case has been instituted in the court

of Chief Judicial Magistrate, Faizabad nor the

same has been transferred from the Court of Chief
Judicial Magistrate té any other court. Therefore,
the impugned suspension of the applicant only on
the basis of criminal charges, as evident from

the impugned order itself, is arbitrary, mis-
leading and beyond the facts on record. No criminal
case against the applicant was pending with respect
to the charges mentioned in Annexure A-2. Therefore,
the suspension of the applicant on the basis of
criminal charges, as mentioned in the impugned

order, is false and fabricated.

It is submitted that the facts mentioned in
para 8 of the judgement that the institution of
a criminal case in the competent court on charges

on the basis of a criminal offence, charge sheet

~dated 27-10-1988 is certainly a new factor vis-a-vis

the original charge sheet, Annexure- 2 dated 10-1-86
for discrimplinary proceedings on account of care-
lessness, negligence and misappropriation of a
specific amount, is incorrect since Annexure A-2,

the charge sheet dated 10-1-1986, does not constitute

any misappropriation since the prosecution has been
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accorded for misappropriation of an amount of
ke 1,28,336,05 vice crime no. 89/84, Police Station
G.R.P., Faizabad., In that case, after investigation,
the competent Court of law, Chief Judicial Magistrate,
Faizabad, has already accepted the final report
as 1s evident by Annexure A-3 which contains
intimation letter of Spudt of Police, C.B.I., Lucknow,
vide letter No. 348/3/22/84/GuB/Lucknow dated
30.1.1986 sent to Commandant, R.P.F., Notthern Rly,
Lucknow. The allegation of misappropriation of
amount of a sum of k. 990/- by the applicant in
March 1984 is absolutely false. It is evidently
clear from the Cash Book maintained by the applicant
that this amount has already been mentioned in the
Assets and Liabilities of the Cash Book. (Proof of
the said alleged amount mentioned in the cash book
will be supplied by the applicant at the time of
arguments before this Hon'ble Tribunal.) This amount
of k. 990/~ has been falsely mentioned in the charge
sheet (Annexure A-2) only to implicate the applicant
inthe case of misappropriation of money when the
opposite parties failed to prove the charge of
misappropriation of the amount of &, 1,28,336,05,
There is no truth in the allegation that the applicant
has misappropriated only k. 990/~ in the month of
March 1984. This can be established by the following
facts :‘

(1) It is clearly indicated in the cash book

prepared by the applicant and in the final checking

conducted by 3 gazetted officers and one non-gazetted
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officers in the month o f January 1984, ) and no

misappropriation was found against the applicant.

(%) In the month of April 1984, after final checking,
the F.I.R. was lodged and there was no mention in

the F.I.R. about the allegation of misappropriatdon
of . 990/-,

(3) Rule 1309(I) of Manual of Cash and Pay Office,
Pay Branch, Part II, clearly indicates that the
checking is done monthwise and in the month of

March 1984 there was no allegation of misappropriation
against the applicant. Therefore this figure of

B. 990/- is hypothetical, imaginary and misleading.

G - The finding recorded in para 8 of the judgement

"we are of opinion that the new development of insti-
tution of a criminal case was certainly an 'exceptional
circumstance' which could justify the Assistant Chief
Cashier to place the applicant under suspension

during the pesidency of the criminal case" is erroneous
and beyond the facts onrecord of the case. In fact
there was no exceptional circumstance as provided
under rule 5(1) of the Railway Servants (Discipline

and Appeal) Rules, 1958 since there was no criminal
case instituted against the applicant with regard to
the charges mentioned in the charge sheet (Annexure A-2
dated 10-1-1986) for which the applicant has been
suspended by mentioning in the suspension order that
the applicant has been suspended in respect of the

criminal case which was registered vide Crime No., &9
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of 1984 against the spplicant has already been
finalised and the final report has already been
accepted by the Chief Judicial Nagistrate, Faizabad,
as is evident from Annexure No. A-3., Therefore,
after a lapse of 6 years, the suspension of the
“ applicant on the basis of the charges mentioned in
Annexure A-2 does not create any exceptional circums-
tance for suspending the applicant specially when
the applicant was posted in the Accounts Office
attached to the Divisional Railwy Manager, having
no dealing with the cash. Thus the Opposite Parties
No. 3/4 has passed the impugned suspension order in
the garb of criminal offence which was under inves—
tigation/enquiry/trial.
~ It is submitted that the theory of approval
accorded by the Senior Divisional Accounts Officer
is baseless since there is no provision under the
Railway Servants (Discipline and Appeal) Rules,
for according any approval by the competent authority
to pass the suspension order. Had the competent
authority been of the opinion that the applicant
should have been placed under suspension, then he
should have passed the suspension order herself. But
in the present case the suspensionorder was passed
by the Opposite Party No. 3/4 in the garb of approval
of Senior Divisional Accounts Officer, in a most

arbitrary manner.

H = That the counter affidavit sweared by Sri Khubi Ram

Opposite Party No. 3/4, filed on behalf of Opposite
NI Smvadin
—_ Parties no. 1 and 2, could not be considered in the
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present case since noa authority letter for
filing the counter affidavit on behalf of the
Opp. Parties no. 1 and 2, was produced before the
Tribunal in spite of clear objection of the
applicant in para 2 of the Rejoinder Affidavit
dated 6-2-1990,

It is submitted that Sri Khubi Ram, Opposite
Party No. 4, holding the post as Opposite Party No. 3,
is himsel?® involved in the criminaa case and in
the enguiry he was found to have been remiss and
negligent in the discharge of his officisl duty,
as has already been stated in para 7.14 of the
claim petition, but this Hon'ble Tribunal while
deciding the aforesaid Registration 0.A. No. 58
of 1989, has not considered the fact. It is
relevant to mention here that the opposite parties
have stated in their counter affidavit that the
approval for suspending the applicant was alleged
to have been given by the Opposite Party No. 2,
then it is the sole duty of the Opposite Party
No. 2 to file her owvn counter arffidavit before

this Hon'ble Tribunal,

2. That in view of the aforesaid facts and
circumstances mentioned in paras 1-A to 1-H it is
expedient in the = interest of substantial justice
to the applicant that this Hon'ble Tribwbal may
graciously be pleased to review the judgement dated
2-3-1989 passed in Registration 0.A.No. 58 of 1989%(L)
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by the Division Bench of Hon'ble Justice Kamleshwar
Nath, Vice Chairman, and Hon'ble K.J, Raman, Member{A),

otherwise the applicant will suffer x irreparable loss.

Prayer

WHEREFORE, it is most respectfully prayed that
this Hon'ble Tribunal may gracioulsly be pleased
to review the judgement dated 2-3-1989 passed in
the Registration 0.A. No. 58 of 198%L) by the
Division Bench of Hon'ble Justice Kamleshwar Nath,
Vice Chairman and Hon'ble K.J. Raman, Member (a),

otherwise the spplicant will suffer irreparable loss.

N e Z.m‘leow

Dated Lucknow: K, S
March %% ,3990, Applicant. ){3(&0( el /d(jlw
N.(J.Q«
»
Vefificatibn

I, the spplicant above named, do verify that

the contents of paras 1 (including sub-paras

A to H) and para 2 of this review application
are true to my personal knowledge, and thét

I have not suppressed any material fact.

Dated Lucknow: NUK . G Y&k
March s ,1990. ApplicantT

C 2\ (gt~
A;jléégé}ﬁ \( %kd&'

Counsel for the Applicant.
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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHASAD
LUCKNOW CIRCUIT BENCH

Registration O.h. No, 58 ef 1989 (L)

Nard Kishere Srivastava .... Applicant

versue )

Union of Incia & Others ...... Oppesite Parties

Hon.JuStice Kamleshwar N&th, V.C.
Hem., K.J.Raman, Member (A)

(By Her.Justice K.Nath, V.C.) |

This applicatiem under Sectien 19 ef the Co
Admiristrative Tribumals Act XIII ef 1985 is fer quashimg
aB oréer dateé 24.1,89, Arnexure-A7 whereby the

applicant was placed uader suspensioen,

2. The applicant, Namd Kishere Srivastava was
originally a Senier Cashier im the office of the
Senier Divieional Acceunts Officer, Nertherm Railway

LuCRnéq,but shertly after detection of seme acts of

miscleng

~od

ct which were subject.matter of & chiargesheet

The chargesheet, Ammexure-A2 dated 10,1,.86 was fer :
[ ] !

alleged carelessness amré negligemce im keeping handling '
LI |

1

cash, causimg cash less of Rs.1,28,336-05 te the

Railways and misapprepriation ef RS.990/-. The applicant

was @lready under suspensiem simce 15.4.84 inm conmection |

]

with am earlier chirgesheet which was withdrawn oa

10.1.86’f011¢wed by the issue of chargssheet, Amnexure-AZ;

the suspemsion was withdrawn or 16.1.86 by the Senier
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Divisienal Acceunts officer.

3. while the enquiry umder the chargesheet,
Anpexure-A2 was still paréieg, the impugnedé suspersier
eicer fdated 24.1.85, fnnec.re-iT was i-rued uaisr the
signatures ef the Assistant Chisf Cashier statimg

irter alia that since the case agalnst the applicant

in respect eof crimiral effence was under imvestigatien/
enquiry/trial hemcCe he (the autherity cempetent.te place
the railway servamt uméer sucpensien/ an autherity
mentioﬁgﬁ' in the previte te Rule 5(1) eof Railway
cervants (Discipline & Appeal) Rules, 1968) ir exercise

of powers umder Rule 4/Previse te Rule 5(1) placed

)
the applicaet urder suspersion with immediate effect,
A remark is further recerded that the suspenSien eréer

hsd the appreval ef the cenier Divisieral ACceunts

"Officer recerée€ at page 1 eof File Ne.CP/NSK/88.

4, Bereft of varieus insubstantial peints raised
ir the case by the applicant, the prircipal ccntentiens
are that the chargesheet haé beem iscued by the

\ Assistant Chief Cashiér whe was net cempetent te suspend
ac he was net the Appeimting Autherity er the autherity
eTpew=reé te make sucpensien axd that there were R0
®exceptional circumstarces" within the meaning ef
previse te Rule 5(1) ef D.A.R. crabling him te pass

the cuspersien order pencing subsequent sppreval of

{ Senier Divicienal Accounts Of ficer.

Se The reply ef the eppesite parties is that the

appreval ef the Senior Divisienal Acceurts Cfficer haé
3

slresdy b-=n glven befere the issue ef the impugnec
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sugperici®n erder which theugh sigred by the AsScistant
Chief Cashier is ir substance in the nature of & mere
cemmunicatien of suspensior &one by the Senjier Divisienzl
Arceninte Cffi”#f? The alterr,tive centantion is thet
thare did exist'exceptionsl circumrtances'iresmuch <s

the applicart Ha€ been subjeCted te & crimimzl effence
chargesheet €ated 27,10.88 in a Criminsl Ceurt omd a
Criminel Case unier Sectisn 409,‘In£ian Fenal CeCe read
with Sectiorn 5(2) and ether previsicns €f the Preventien
of Cerruptier Act was pendirng ir the Ciurt ef the Specidl
Jué ge (C=ntral) ARE; Cerruptien, Luckmow,

6. We have heird Shri B.C. Cax-na for the spplicant
an? Shri Anil Srivastava at considerible length and have

gore threugh the re=ceré. It is n3t di-puted that in

terms ef the Cchedule of Disciplirary F-wers and pewers

. of suspensien of cdifferent grades of Rallway Officers/

?eﬁgcr cupervisers appended to Reilwey Zervants(Dircipline

efficer mext belew te the Senior Divisienzl Acceurte

Officer.

7. It is clearly mertioned@ in psra 25 ¢f the

Counter ~Afficavit thit prier approval of Senier Diviesienal
Ar~eunts Gf€icer, Oppesite Farty Ne.2 haé besn taksn en
2§.1.89. The sllegation of the spplicant that the
appr-val was accerdée” on 27.1.89 was specifically deniec,
The learre” ceuncel for the applicant proiuced befere us
ancthsr phcte cipy of the impugned suspersien ;rderz

Annexure-A7 ir which there is sene illecible iritial belew
’



and acress the remark ef apprevel of ths Serier
Divisionzl Acceunts Officer'bcaning the date ¢f 27.1.€6.

It mzy be menti.ned that Annexure-A7 filed criginelly

-1 . 2 Da 2 N
crontadr ths dindivtidl or St

(e}

with tie paticir

t..z PR nes

s ne

helew the iniFial. Prime fecie the irnitjel e:q%at seem
te concern any responsible officer ard thercfire we have
ne reascn tc deubt the clear stztement containsd ip
pera 25 that the Tenicr Divieicnal Accrunts Officer,
cppoesite party Ne,2 hac recordel the prior cpproval
~£ the suspensin on 24.1t89/which Lpprovcl was clearly !
end-rred on thc impucned suspensier corder, hnnexure-i7, ;
In this stute of affecirs, evan though the longuage

S of the suspension oréer coulé be read te imply the

N, L~parsing ¢f the suspencion orcer by the Ascistart Chief

\\JCA§hi:r, in rubstance it cemstitutes = msre communmication

T, B
. eflan order of suspensicn i~sued with priecr epproval

i los #h: camps tent authority,

2. Zven otherwice, we think that the mere fact
7
-~ 2f the lapse of time bestween 10.1.86 whan the chergasheet

s
VR
S
FER I

Sl -

Annexire-A2 wes issusd and the cdate of tihe impugnef€

susperrion erder (24.1.59) weul? nct juctify =

csncluricn thot there were mo ‘exceptioral circum~tarces' g

within the m:ening °f the previso to Rule 5(1) which

coulé erable th: Assistant Chief Cashier to erder it

suspension., Tha= nrew factor censists of & crimiral )

irvestigation irto the alleged act of misappropriztien

of railwsy money and micuse ¢f the powers b the (V4
-

applicant in a corrupt m:nnér punishable unfer the

peral 17w &s &lro uypier the Preventiin of Corruptier
3



~.

~

7ct. The institutien ef & criminal case in the
compstent Court en these charges en the basis ef &

crininal efferce chargscheet €iteé 27.1C.8E is

certainly & new feature vis-a-vis the eriginzl chargerhee:

reeciTeci2 J e 17.1,070 for Siccijlinery profesdingc

.
on account of ‘carelesemsss, nsgligence &nd misepprepria~

tien ef a specifiec amcunt. We are of the :pinion,'
;z;xpat the nsw cevelopment of institutien of & criminal
\\:ég§e was certainly an 'exceptienal circumstanie;'
which ceuléd justify the Assistant Chief Cashisr te
>plece the applicant und:r su-pension €éuring the

pendsrcy &f the criminal cCase.

.

9. In view of the ahcve, we find no force ir thir
application which thecefore is éirmissed. Pirties shsll

bezr their cests.

Dcted the 215 March, 19G0. .
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