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CENTRAL AOmiNISTRATiyE TRIBUNAL, ALLAHABAD 
Locknou Circuit Bench.

Retfiey Application Ne,200 of 1990 (L)

In

Registration 0 ,A . No*S8 of 1989 (L)

Nand Kishore Srivastava . Applicant

\/ersus

Union of India & Others ..........  Respondents

Hon,Mr,3ustic© K.Nath, y.C,

Hen.Plr. K.3. Raroan, r}ember(A} ..

(By Hon»3ustice K«Nath, V«C* ^

This is i •'^application for reviau ©f our judgement 

dated 2 .3 .9 0  in Original Application described above 

yheroby the said Original Application for quashing the 

suspension order dated 24«1,B9 uas dismissed.

2 , Ue have carefully gone through the review

application alonguith the judgemont under reviey and 

ye do not find any error apparent on the face of the 

record or any sufficient cause for making a reviey of 

the decision. The main ground concerns the competence 

of the authority which passed the suspension order. That 

question has been duly considered in the judgement.

The Review Application is dismissed.

I -

jer (A) Vice Chairman

Dated the Sept.. 1990;

RKW



/

BEFORE THE HON*BLE CENTRAL AEKINISTRATIVE 

TRIBUNAL, ALLAHABAD.

LUCKNOW CIRCUIT BENCH, LUCKNOW*

Review Application No* ______  of 1990

Nand Kishore Sritfastava ........................  Applicant.

In re:

Registration O.A. No. 58 of 1989.

, _  Nand Kishore Srivastava, aged about
o .^ V
•V” years son of late Sri Lalji Srivastava,

Senior Northern Railway, Charbagh

Lucknow under Senior Divisional Accounts 

Officer, Lucknow.

...............  Applicant.

Versus

1 • Union o* India through the General Manager, 

Northern Railway, Baroda House, New Delhi.

2. Senior Divisional Accounts Officer, Nothern 

Railway, Lucknow.

3. Asstt. Chief Cashier Northern Railway, Lucknow,

4. Sri Khubi Ram, aged about 53 years, son of Sri 

Bhushan Lai, at ^  present working as Asstt. 

Chief Cashier, Northern Railway, Lucknow.

0pp. Parties.
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Application under Rule 17 of the Central 

Administrative Tribunal (Procedure) Rules, 198? 

for review of the judgement/order dated 2-3-1990 

passed in Registration O.A« No> 38 of 1989 (l )

Nand Kishore Srivastava vs. Union of India and 

others fs'sttsvs.wd by the Bench of the Hon*ble Tribunal 

comprising of Hon*ble Justice Kamleshwar Nath 

Vice Chaiman and Hon’ble K.J, Raman, Member(A).

The applicant most respectfully begs to submit 

as under :

1. That the aforesaid Registration 0 .A. No* 58

of 1989(l ) was heard and decided vide judgement 

dated 2-3-1990 passed by the Hon'ble Justice Kamleshwar 

Nath (vice Chairman) arxi Hon’ble K.J. Raman, M®aber(A). 

Some of the material facts were left out from being 

considered by the Hon'ble Bench, Hence this Review 

Application is being filed by the applicant for 

reconsidering the aforesaid judgement dated 2-3-1990. 

The following material facts have been left out 

to be s considered \diile deciding the aforesaid 

case which have bearing on substantial justice to 

the applicant:

A-1. That the fact mentioned in para 2 of the judgement 

dated 2-3-1990 passed by the Hon*ble Bench 

comprising of Justice Kamleshwar Nath, Vice Chairman 

and Hon'ble K .J. Raman, Member(A), hereinafter

y
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called ’the jiMgement’ , that "The applicant, Nand 

Kishore Srivastava was originally a Senior Cashier 

in the office of -tiie Senior Divisional Accounts 

Officer, Northern Railway, Lucknow, but shortly 

after detection of some acts of misconduct vftiich 

were subject-matter of the charge sheet dated 

10-1-1986, Annexure-A2, he was posted as clerk in 

the Provident Fund Arrear Cell in the same office” 

are not based on the material facts on record.

In fact, in the year 1984, the applicant was posted 

and working as Senior Cashier in the office of the 

Assistant Chief Cashier, Northern Railway, Charbagh 

Lucknow. The office of the Senior Divisional Accounts 

Officer, Northern Railway, is entirely a different 

establishment, healong with the accounts only, vdiereas 

the cash and pay department exclusive deals with 

the cash aM  disbursement of cash having their different 

Heads of Departoent. Thus the Chief Cashier and Pay 

Master is Head of Department of Cash and Pay Departanent 

while the Deputy Chief Accounts Officer and Financial 

Adviser and Chief Accounts Officer, Northern Railway 

Baroda House, Delhi, are Head of the Accounts Depart­

ment. In i±ie year 1984, at the time of ccsimission 

of the offence u/s 409 I.P .C . vide Crime No, 89/84, 

Police Station G.R.P. Faizabad, the applicant was 

posted as Senior Cashier in Asstt. Chief Cashier’ s 

office, Charbagh, Lucknow and for that offence the 

applicant was suspended vide suspehsion order dated 

19-4-1984 passed by the Opposite Party No, 3/4 

(Annexure No, R-l) attached to short counter reply 

filed on behalf of Opposite Party No, 3/4 in reject
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criminal offence which was under investigation/enquiry/ 

trivial* Subsequently the applicant’ s suspension was 

revoked vide letter No. CP/nKS/Acc/ 84 dated 16-1-1986 

issued "by the Senior Divisional Accounts Officer, 

Lucknov/ (Annexure- 4 to the claim petition).

A-2 After revocation of the suspension order, the appli­

cant was reinstated and his cadre was changed Tgim# 

by way of punishment and he was posted as Clerk in 

the office of the Senior Divisional Accounts Officer, 

Northern Rly, Hazratganj, Lucknow on 20-1-1986 vide 

Anndxiare A-5 of the claim petition, Shbsequently 

after a lapse of about 3 years, the applicant was 

again su^ended vide order dated 24-1-1989 (Annexm^e

1 A-7 to the claim petition) issued by the Asstt. Chief 

Cashier, Northern Railway, Lucknov/ (Opp, Party No. 3/4), 

on the charges in respect of criminal offence which

was under investigation/enquiry/trial, on which the 

applicant was earlier suspended on 19-4-1984 (Annexure 

A-2 to the short counter reply) and the charge sheet 

of criminal misappropriation was withdrawn. The 

charges,on which the applicant was earlier suspended 

and were withdrawn were as follows in the charge sheet 

dated 18-11-1984 served on the applicant :

(1) Charge freet dated 18-11-1984 (Annexure A-1 to 
tne claim petition. -----------

l) He misappropriated goverrment money to the 

tune of fe. 1,28,336.05 during the month of 

April, 1984 as detected on checking of his 

account and cash.

i
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2) He gave a false complaint and miscleading state­

ment to the Asstt, Chief Cashier, Northern Rly, 

Lucknow on 17-4-1984 alleging therein that one 

bundle of Bs, 100/- G.C. Notes containing fis. 1,00,000/- 

was left by him with A.D. C. v^ile taking cash of

»C* Tour from him on 16-4-1984,

3) He mis-appropriated a sum of fe. 990/- by taking

 ̂ credit of the undenaentioned bills as fully paid

in his cash for the month of March, 1984 while 

transferring the cash of the said bills to Shri 

Udai Bhan Singh, Senior Cashier, The total amount 

of the said bills comes to Rs, 45,430.09 whereas 

the amount paid by him to Shri Udai Bhan Singh 

for the said bills is 44,440.09.

i i) Pay sheet pages of RPF Coy. No, 36
of JNU, SHG & ZFD for the total
sum of ...................................te. 33,907.49
for the njonth of March, 1984 
bearing m f  No. 2007 dt. 14-3-84.

ii) K4R No. 274 of 13.3.84 f o r ....... Bs. 11,552.60

Total....... fe. 45, 430.09

It is submitted that the aforesaid charge sheet 

of criminal misappropriation was withdrawn and a 

fresh charge sheet of carelessness, negligence and 

mishandling of the Govt, cash was issued by the 

Senior Divl. Accounts Officer, N.Rly, on 10-1-86 

(Annexure A-2 to the claim petition). The 

following charge sheet was issued by the department:-

( 2) Qmrge sheet dated 10-1-1986 (Annexure A-2 to the 
Claim Petitiona

1. Carelessness aM  negligence in keeping

handling of cash has caused the Rly. Adfan. a 

cash loss of Es. 1,28,336.05.
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2, He failed to intimate about his \#hereabouts 

from 20-4-84 to 19-5-85 to evade interrogation 

in c/w shortage of te. 1,28,336.05 in his cash 

box, found on 17-4-1984.

3 .He gave a false complaint and misleading state­

ment to the Asstt. CSiief Cashier, Northern Rly. 

Lucknow on 17-4-85 alleging therein that one 

bundle of Rs. 100/- G.C. Notes containing Rs.l00,000/- 

was left by him with A.D.C. while taking cash of

*C* tour from him on 16-4-1984,

4, He misappropriated a sum of Rs. 990/- by taking 

credit of the undernoted bills as fully paid in 

his cash for the month of March 1984 while trans­

forming the cash of the said bills to Shri Udai 

Bhan Singh, Sr. Cashier. The total amount of 

the said bills comes to fe. 45,430.09 whereas the 

amount paid by him to Sri Udai Bhan Singh for 

the said bills is Rs. 44,440.09 :

(i) Pay sheet pages of RPF Coy. no.
36 of JNU, SHG & ZFD for the
total sum of 8s..........................Rs, 33,907.49

(ii) PMR No. 274 of 13.3.84 for ...Rs. 11,552.60

Total Rs. 45,430.09

It is submitted that the.earlier charge sheet 

dated 18-11-1984 was issued on the basis of the F.I.R. 

of crime no, 89/84 P.S. G.R.P. Faizabad dated 18-4—84 

which was subsequently withdrawn after acceptance of 

the final report by the Chief Judicial Magistrate, 

Faizabad, as is evident from Annexure A-3.

That the fresh ^arge sheet of carelessness and 

negligence was issued by the Senior Divl. Accounts
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Officer for departmental enquiry on 10-1-86,

After about 3 years, the applicant was again 

suspended in respect of the criminal offence vrfaich 

was under investigation/enquiry/trial vide Annexure 

A-7 to the petition, not on the basis of the 

departmental charge sheet dated 10-1-1986, The 

impugned suspension order (Annexure A-7) is wholly 

arbitrary and against the law since for the criminal 

offence, the applicant was already suspended on 

19-4-1984 and which was subsequently withdrawn 

and again the applicant is being suspended on the 

basis of the same charges by the same authority,

i.e. Opposite Party No. 3/4. Therefore, the impugned 

suspension order is arbitrary, illegal and liable 

to be set aside.

A~3 That the applicant was earlier su^ended on the 

basis of criminal charges in respect of criminal 

offence which was under investigation/enquiry/trial 

and after its revocation, the applicant was again 

suspended on the basis of the same charges by the 

same authority, i,e, 0pp. Party No, 3/4. Under law, 

any employee could not be suspended twice on the 

basis of the same charges and the Administrative 

Authorities have no right to review their own onier. 

But in the present case, the petitioner was sus­

pended vide order dated 19-4-1984 in respect of 

a criminal offence which was under investigation/ 

enquiry/trial by the 0pp. Party No. 3/4 and after 

revocation the applicatt was again su^^ended by
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the same authority, i.e. 0pp. Party No. 3/4 on 

the same charges by reviewing his/her ovm order which 

is illegal, arbitrary and against the norms of 

administrative ourisprudence.

B-1 That in para 3 of the judgement it has been

incorrectly mentioned that the enquiry under the 

> charge sheet (Annexure A-2) was still pendii^. In

fact the charge sheet (Annexure A-2) of the claim 

petition, dated 10-1-1986, is not pending since 

the Deputy C3iief Accounts Officer has already 

accorded sanction of prosecution of the applicant 

for misappropriation of the amount of Bs. 1,28,336.05 

^ vide order dated 28-3-1984 (Para 7.20 of ths claim

petition) for the offences u/s 409 I,PIC. and 

section 5(2) read with 5(l)(c) of the prevention 

of Corruption Act, After according sanction of 

prosecution, no question of carelessit ss, negligence 

on the part of the applicant arises, meanii^ thereby 

that the charge sheet dated 10-1-1986 is void and 

has no bearing with the am impugned suspension 

order of the applicant,

C- That the fact mentioned in para 4 of the judgement 

that the charge sheet has been issued by the Asstt, 

Chief Cashier is incorrect and beyond the pleadings 

of the parties. In fact, both the charge-sheets 

N-K. (Annexure A-1 and A-2) had been issued by the

Senior Divisional Accounts Officer, Northern Railway
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Hazratganj, Lucknow, and no charge sheet was issued 

by the Asstt, CSiief Cashier.

D- That in para 5 of the judgement it has wrongly been 

mentioned that “the Asstt, CSiief Cashier was an 

officer next belov; the Senior Divisional Accoug.ts 

Officer.^ In fact the next below officers to the 

Senior Divisional Accounts Officer are as below

(i) The Divisional Accounts Officer, N.Rly, Lucknow.

( ii) Asstt. Divisional Accounts Officer, N.Rly, Lucknow.

( iii) Senior Accounts Officer, Northern Railway, Lucknow.

( iv) Section Officer, Accounts Deptt,, N. Rly., Lucknow.

Whereas the Asstt. Chief Cashier is a Si^ervisor 

^ in grade *B* of Cash and Pay Department, having no

independent charge and is working under they,Cashier Nev-oWt 

(para 1 of reply dated 17-4-1984 of the Applicant 

to the Supplementary Application filed by Opposite 

Party No. 3/4),

E - That the finding recorded in para 7 of the judgement 

*’e  even though the language of the suspension order 

could be read to imply the passing of the suspension 

order by the Assistant Chief Cashier, in substance 

it constitutes a mere communication of an order of 

suspension issued with the prior approval of the 

competent authority’* is ^ot based on the facts on 

record of the case. In fact, the rule 5(l) of 

Railway Servants (Discipline & Appeal) Rules, 1968
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(quoted in para 7.23 of the claim petition) does 

not provide any provision for approval of the 

competent authority to viiom the power to suspeM 

the employee has been delegated. In absence of any 

provision for approval, the alleged approval accorded 

^  by the Senior -divisional Accounts Officer, is

arbitrary and without jurisdiction. The 25)proval 

is always given by the officer senior to the compe­

tent authority. Had the Senior Divisional Accounts 

Officer been competent to pass the suspension order 

of the applicant, then there was no qqeetion for 

according any approval by the Senior Divl. Accounts 

Officer under whom the applicant was working at the 

time of su^ension. In fact, the su^ension order 

was passed by the Asstt. Chief Cashier himself 

( oopsite party no. 3/4) in the garb of alleged approval 

by mentioning wrong endorsement in -tiie order itself 

dated nil, “approval of Sr. D.A.O., Lucknow at page 

1 of file no. CP/NSK/SS**, There was no necessity 

for getting approval by the Senior Divisional Accounts 

Officer. Had the Senior Divisional Accounts Officer 

intended to pass the impugned suspension order of the 

applicant then she would have directly passed the 

suspension order by ^plying her mind on the material 

on record as the applicant was working directly 

under her in her own office. Therefore, the sus­

pension of the petitioner is wholly arbitrary and

hfU without jurisdiction and also is a colourable exercise

- of power prohibited under law.

/ . . . . .  page 11.
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F - That the facts mentioned in tiie judgement that

"The nevT factor consists of a criminal investigation 

into the alleged act of misappropriation of railway 

money and misuse of the powers by the applicant in 

a corrupt manner punishable under the paaai penal 

law as also under the Preventionof Corri^tion Act,

The institution of a criminal case in the c o^etent 

Court on theose charges on the basis of aciiminal 

offence chargesheet dated 27-10-1988 is cettainly 

a new feature g vis-a-vis the original charge sheet 

Annexure A-2 dated 10.1.1986 for disciplinary pro­

ceedings on account of carelessness, negligence and 

mis^propriation of a specified amount.”, is 

incorrect and beyond the facts on record, in fact, 

on 18-4-1984 on a complaint lodged by the Opposite 

Party No, 3/4, a criminal case was instituted 

against the applicant vide Crime No, 89/84, G.R.P. 

Faizabad, u/s 409 I.P.C. and for that reason the 

applicant was suspended vide order dated 19-4-1984 

and subsequently the charge sheet was withdrawn on 

10-1-1986 and the applicant was reinstated and was 

posted in P.P. Arrear Cell of Accounts Department 

instead of Cash and Pay Department. Subsequently, 

after about 3 years, the applicant was again su^ended 

in respect of criminal offence which was under investi­

gation/enquiry/trial. In fact no criminal investiga­

tion was pending against the applicant. Only the 

civil charges were levied against the applicant vide 

charge sheet dated 10-1-1986. The contents of the 

charge sheet clearly show that the charges are of 

a Civil nature and do not constitute any criminal
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offence* The charge sheet dated 27-10-1988 

alleged to have been pendirig in the competent 

court of law, is incorrect ard the ccmpetent court 

of law for investigating the charges, alleged to 

have been committed at Faizabad, is jfliK only the 

Court of Chief Judicial Magistrate and not any 

other court. In the present case neither any 

criminal case has been instituted in the court 

 ̂ of Chief Judicial Magistrate, Faizabad nor the

same has been transferred from the Court of Chief 

Judicial Magistrate to any other court. Therefore, 

the impugned suspension of the applicant only on 

the basis of criminal charges, as evident frcan 

the impugned order itself, is arbitrary, mis- 

-r leading and beyond the facts on record. No criminal

case against the applicant was peniing with respect 

to the charges mentioned in Annexure A-2, Therefore, 

the suspension of the applicant on the basis of 

criminal charges, as mentioned in liie impugned 

order, is false and fabricated.

It is submitted that the facts mentioned in 

para 8 of the judgement that the institution of 

a criminal case in the competent court on charges 

on the basis of a criminal offence, charge sheet 

dated 27-10-1988 is certainly a new factor vis-a-vis 

the original charge sheet, Annexure- 2 dated 10-1-86 

for discrimplinary proceedings on account of care­

lessness, negligence and misappropriation of a 

specific amount, is incorrect since Annexure A-2, 

the charge sheet dated 10-1-1985, does not constitute 

any misappropriation since the prosecution has been
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accorded for misappropriation of an amount of 

te, 1,28,336,05 vice crime no. Police Station

G.R.P., Faizabad, In that case, after investigation, 

the competent Court of law, Chief Judicial Magistrate, 

Faizabad, has already accepted the final report 

as is evident by Annexure A-3 which contains 

intimation letter of 'Spudt of Police, C .B .I ., Lucknow, 

vide letter No. 348/3/22/S4/GyB/Lucknow dated 

30.1,1986 sent to Commandant, R .P .F ., Nolrthern Rly, 

Lucknow. The allegation of misappropriation of 

amount of a sum of Efe, 990/- by the applicant in 

March 1984 is absolutely false. It is evidently 

clear from the Cash Book maintained by the applicant 

that this amount has already been mentioned in the 

Assets and Liabilities of the Cash Book, (Proof of 

the said alleged amount mentioned in the cash book 

will be supplied by the applicant at the time of 

arguments before this Hon’ble Tribunal,) This amount 

of Rs, 990/- has been falsely mentioned in the charge 

sheet (Annexure A-2) only to implicate the applicant 

in the case of misappropriation of money when the 

opposite parties failed to prove the charge of 

misappropriation of the amount of Rs, 1,28,336.05.

There is no truth in the allegation that the applicant 

has misappropriated only fe. 990/- in the month cf

March 1984, This can be established by the following 

facts :

 ̂ ^t is clearly indicated in the cash book 

prepared by the applicant and in the final checking 

conducted by 3 gazetted officers and one non-gazetted
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officers in the month of January 1984,^ and no 

misappropriation was found against the applicant.

(2) In the month of April 1984, after final checking, 

the F.I.R , was lodged and there was no mention in 

the F.I.R. about the allegation of misappropriation 

of Es. 990/~.

(3) Rule 1309( 1) of Manual of Cash and pay Office,

Pay Branch, Part I I , clegrly indicates that the 

checking is done month\irise and in the month of 

March 1984 there was no allegation of misappropriation 

against the applicant. Therefore this figure of 

Rs. 990/- is hypothetical, imaginary and misleading.

^  G - The finding recoixied in para 8 of the ĵudgement

”we are of opinion that the new development of insti­

tution of a criminal case was certainly an 'exceptional 

circumstance* which could Justify the Assistant Chief 

Cashier to place the applicant under suspension 

during the peddency of the criminal case” is erroneous 

and beyond the facts on record of the case. In fact 

there was no exceptional circumstance as provided 

under rule 5(l) of the Railway Servants (Discipline 

and Appeal) Rules, 1958 since there v/as no criminal 

case instituted against the applicant with regal'd to 

the charges mentioned in the charge sheet (Annexure A-2 

dated 10-1-1986) for which the applicant has been 

suspended by mentioning in the suspension order that 

the applicant has been suspended in respect of the 

criminal case v^ich was registered vide Crime No, 89
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of 1984 against the applicant has already been 

finalised and the final report has already been 

accepted by the CShief Judicial Magistrate, Faizabad, 

as is evident from Annexure No. A-3. Therefore, 

after a lapse of 6 years, the suspension of the 

applicant on the basis of the charges mentioned in 

Annexure A-2 does not create any exceptional circums­

tance for suspending the applicant specially when 

^  the applicant was posted in the Accounts Office

attached to the Divisional Railwy Manager, having 

no dealing with the cash. Thus the Opposite Parties 

No. 3/4 has passed the impugned suspension order in 

the garb of criminal offence which was under inves­

tigation/ enquiry/trial.

It is submitted that the theory of approval 

accorded by the Senior Divisional Accounts Officer 

is baseless since there is no provision under the 

Railway Servants (Discipline and Appeal) Rules, 

for according any ^proval by the competent authority 

to pass the suspension order. Had the competent 

authority been of the opinion that the applicant 

should have been placed under su^ension, then he 

should have passed the suspension order herself. But 

in the present case the suspensionorder was passed 

by the Opposite Party No. 3/4 in the garb of approval 

of Senior Divisional Accounts Officer, in a most 

arbitrary manner.

H - That the counter affidavit sweared by Sri Khubi Ram 

Opposite Party No. 3/4, filed on behalf of Opposite 

Parties no. 1 and 2, could not be considered in the
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present case since noa authority letter for 

filing the counter affidavit on behalf of the 

0pp. Parties no. 1 and 2, was produced before the 

Tribunal in spite of clear objection of the 

applicant in para 2 of the Rejoinder Affidavit 

dated 6-2-1990.

It is submitted that Sri Khubi Ram, Opposite 

Party No. 4, holding the post as Opposite Party No. 3, 

is himself involved in the criminal case and in 

the enquiry he was found to have been remiss and 

negligent in the discharge of his official duty, 

as has already been stated in para 7.14 of the 

claim petition, but this Hon'ble Tribunal while 

deciding the aforesaid Registration O.A. No, 58 

of 1989, has not considered the fact. It is 

relevant to mention here that the opposite parties 

have stated in their counter affidavit that the 

approval for suspending the applicant was alleged 

to have been given by the Opposite Party No, 2, 

then it is the sole duty of the Opposite Party 

No, 2 to file her ovm counter affidavit before 

this Hon'ble Tribunal,

2, That in view of the aforesaid facts and 

circumstances mentioned in paras 1-A to 1-H it is 

expedient in the s interest of substantial justice 

to the applicant that this Hon'ble TribnbaQ. may 

. - ^  . graciously be pleased to review the judgement dated

2-3-1989 passed in Registration O.A.No, 58 of 1989(l )
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by the Division Bench of Hon'ble Justice Kamleshwar 

Nath, Vice Chairman, and Hon’ble K. J. Raman, Member(A), 

otherwise the applicant will suffer r irreparable loss.

P r a y e r

■WHEREFOFIE, it is most respectfully prayed that 

this Hon'ble Tribunal may graciou^sly be pleased 

to review the Judgonent dated 2-3-1989 passed in 

the Registration O.A. No. 58 of 1989( l ) by the 

Division Bench of Hon‘ble Justice Kamleshwar Nath,

Vice Chaiman and Hon'ble K.J. Raman, Member (iO, 

othervdse the applicant will suffer irreparable loss.

N4<-. SrpVe»4c3(Ar

Verification

Dated Lucknow:
March ,39.90. Applicant.

I, the applicant above named, do verify that 

the contents of paras 1 ( including sub-paras 

A to H) and para 2 of this review application 

are true to my personal knowledge, and that 

I have not suppressed any material fact.

Dated Lucknow: N4«s* SwWbtm
March ,1990. ApplicantT '

Advocate, nSOi'
Counsel for the Applicant.
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CENTRAL ADMIKISTRATIVE TRIBUNAL, ALLAHABAD 

LUCKNOW CIRCUIT BENCH

Registration  O ^ .  No. 58 of 1989 (L)

NSBi Klshoro Srivartava  . . . .  Applicant

Versu-

Uaioa of & O t h e r s ..............  Opposite Parties

H o» .Justice  Kimleyhwar Nsth, V .C . 

H »« . K .J .Ram aa. Merrtoer (A)___________

(By H o c .Ju s tic e  K .N ath , V .C .)

This application  under Section 19 of tho 

Aimir.istrative Tribunals A ct  X I I I  of 1985 ir for quashing 

a» order dated 2 4 .1 .8 9 ,  Annexure-A? whereby the 

applicant was placed uad»r suspension.

2 . The applicant, Nand Kishere Srivastava was

orig inally  a Senior  Cashier in the office of the

Senior  Divi- ional Accounts O f f ic e r , Northern Railway

LuCknow but shortly a fter  detection of some acts of
: I ,

misc^n^pct which were subject-matter of a chargesheet 

d a t ' ^ / 0 . 1 .8 6 ,  Annexure-A2^he was posted as Clerk in 

'rovident Fund Arrears Cell in  the same o ffic e .

The chargesheet, Annexure-A2 dated 1 0 .1 .8 6  was for

I
alleged carelessness and negligence in  keeping handling  ;

•> ' !
cash, causing cash loss of R s .1 ,2 8 ,3 3 6 - 0 5  to the

Railways and m isappropriation of R s .99 0 /- . The applicant

was already under suspension since 1 9 .4 .8 4  in  connection

with an earlier  chargesheet which was withdrawn on

. 1. 8 6 ^foll<>wed by  the issue of chargssheet, Annoxure-A2;

the suspension was withdrawn on 1 6 .1 .8 6  by the Senior



DivisioEal Account* Officer.

3. '.-mile the eaquiry umder the ch-rgesh-et,

A„e>cur.-A2 was .t i l l  P^r.dl.g, the in^ugnei 5u ,p e « s i .^  

2 4 . 1 . S 9 , w . s  1 --a -  u , e . r  t h .

, i g .a t u r .=  . f  the ; . ,s i .t a » t  C h i .f  Cashier .t a t i .g  

i .t e r  alia  that . i .c e  the c a .e  a g a i .s t  the a p p lic a .t  

i „  respect . f  crim iral .f f e n c .  was u » d .r  i » v .s t i g a t i .n /  

en q u iry /tr ia l  h e .ce  he (the authority cm p e ten t  to place 

the railway serva-t u.-er 5U .p e n s i .B /  a« authority 

, . n t i . n ^  • ir. t h . p r . v i . .  t .  Rule 5 (1 ) R^Hw- y 

X  (D isc ip lin e  .  Apical) R u le ., 1968) i«  e x .r c is e

of powers u « ie r  Rule 4/ P r .v i s .  to R^le 5 (1 )  p lacei 

t h .  a p p lic a .t  unier su sp e ^si**  with inrr,eeiate effe ct .

A r.mary is further recorded that the suspension or^er 

had the approval of the Senior  D iv isio n al Accounts 

'.O fficer  recoriee at page 1 of File N o .C P / N S K / 8 8 .  ^

■ , Bereft of various insubstantial points  raised

in the case by the a p p lic a .t , the principal ccntei^tions

- ■ are that the chargesheet had bee« i^-UeC by the

\ As.istaT^t C hief cashier wh» was n«t co:r.pete.t to suspend 

' he was not the Appoi- ti.g  Authority er the authority 

empowered to make s u .p e n s io . a .d  tl-.at there were -o 

• e x c e p t i o n a l  c i r c u n s t a r .e e within  the m eani.g  of

proviso tc Rule 5 (1 ) ef D .A .R .  enabling him  to pass 

the ruspersien order pencing subsecj^ent approval of

I sen io r  D iv iF i» » a l  Account- O ffic e r .

5 . The reply of the opposite parties is th^t the

- 2 -

<
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s u ^ p e n p i * *  * r d e r  w h i c h  t h e u g h  i g r e i  b y  t h e  A S r i s t a c t  

C h i e f  C a s h i e r  i s  i r  s u b s t a n c e  i n  t h e  n a t u r e  # f  a  m e r e  

c » r r m u n i c a t i » n  o f  5 U ? p e n s i o r  c o n e  b y  t h e  S e n ic - r  D i v i < i c T i ' l

T h "  t r r r  ^ ; .iv-  c<-nt/; r,t i or  i s  t h e t  

t h ^ r e  d i d  e x i s  t ' e x c - ip t io n a  1 c i r c o m r t f . n c e s  ' i t .s rT iU c h  i-s 

t h e  a p p l i c a c t  M a i  b e e n  s u b j e c t e d  t *  a c r i r r d n i l  o f f e n c e

c h a r g e  s h e e t  Gate,-; 2 7 . 1 0 . 8 8  i n  a C r i m i n a l  C fc u r t  e n d  a  

C r i ' T i i n s l  C a s e  u n d e r  r . e c t i » n  4 0 9 , I n c i s n  F r r . a l  C e d e  r e a i  

w i t h  S ^ c t i ' ^ -  5 ( 2 ) ani' o t h e r  p r a v i s i c r . s  e f  t h e  P r e v e r . t i e r .

• f  C c r r u p t i » r .  A c t  w a s  p e n d i c g  ir. t h e  C-"urt e f  tlie S p e c i a l  

J u c g e  ( C - n t r a l )  A»ti- C c r r u p t i e n ,  L u c k n o w .

6 . W e  h a v e  h £ c ,r d  S h r i  B . C .  £ a x - n a  f t r  t h e  a p p l i c c n t

a n 2 S h r i  A . n i l  S r i v a s t a v a  a t  c o n . c i d e r ^ b l e  l e n g t h  a n d  h a v e  

g o n e  t h r o u g h  t h e  r e c o r d .  I t  if= r ' t  d i > - p u t e d  t h a t  ir. 

t e r m s  e f  t h e  r : c h e d u l e  e f  D i s c i p l i r . a r y  r - 'w e r s  a r d  p o w e r s  

. o f  s u s p e n s i o n  o f  d i f f e r e n t  g r a d e s  o f  R a i l w a y  O f f i c e r s ' /  

' ^ e n j i e r  r u p e r v i ^ r . r s  a p p e n d e d  tis R E i l w a y  C er% ’ a n t s  ( D i r c i p l i n e  

j a i r i  A p p e a l )  R u l e r ,  1 9 6 8 , t h e  S e n i o r  D i v i p i e n a l  A c c o u n t r  

, / O f f i c e r  w a s  c c n p e t e r t  t o  p l a c e  t h e  ^ p p l i c o n t  u n d e r  

l ' ' ^ ^ i ; ^ “ s p e n 5 it-n a n d  t h e  A s s i s t a n t  C h i e f  C a s h i e r  w a s  o n

o f f i c e r  n e x t  b e l * w  t c  t h e  S e n i o r  T - i v i s i c n e l  A c c c u n t r  

O f f i c e r .

7 .  I t  i s  c l e a r l y  m e n t i o n e d  i n  p a r a  2 5  c f  t h e

C o u n t e r  A f f i d a v i t  t h c t  p r i c r  a p p r o v a l  o f  S e n i e r  D i v i s i e n a l

Ar-TPUnts  O f f i c e r ,  O p p c s i t e  p a r t y  Nt-.2 h a e ' b e e n  t a k e n  » n

2 < | .1 . 8 9 . T h e  a l l e g a t i o n  e f  th- s u p p l i c a n t  t h a t  t h e  '

K'

a p p r - 'v a l  w a s  a c c c r d p '  o n  2 7 . 1 . 8 9  w a s  s p e c i f i c a l l y  d e n i e d .  

T h e  learce-':  c o u n s e l  f o r  t h e  a p p l i c a n t  p r i ' i u c r d  b e f e r e  u s  

a n c t h ' r  p h c t c  c . ' p y  o f  t h e  i m p u g n e d  s u ^ p e r . s i c n  or '- er ,^  

K n n e x u r e - A 7 ir. w h i c h  t h e r e  i s  soTie i l l e g i b l e  i n i t i a l  b e l e w
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ano acr*?s th"; rem«rt of BppreVbl of ths Seritr

Divislor.el Accounts Off icer^ b?:ari ng the <2ate tf 27. 1 .6 9 .

It  m£y be Tienti-.n»ci that Annexure-A? filed  cr ic in slly  

w i t h  t : .-  r n---, c-r.tc.ir.  th- cr

bslcw ths in i t i a l .  PriTS fecia  the ir.iti-1 d.-^jn't seerr;
A. )

tc concern any responsible o fficer  ir^a therrfcre we-h^ve 

no reasrn tc d»ubt the clear  statement container' ir, 

pi=ri. 25 that the renicr  D iv ir ic n n l  Acc'^unts O ffice r , 

oppc-cite party Ne.2  h?c recordei the prior cppr-iv;'-! 

cf the suspension c.r 2 4 .1 .  89^ which Cpprovcl was clearly  I

end-rre5 Pn the i-npugned ruspensier. crd.er, Anns>cjre-A7. ;

In this stite  nf a ffa ir s , even thc-jgh the Icr.c-jag- 

®f the suspension t-rder coulc be reid tc imply the 

, • . parsing r f  th- suspen- im  orcer by th ' Assistant Chief

\  = in rubstnnce it  censtitutes a mere coTrr^unication

ef 'ar. orcer ef suspen^^ir-n i-suec" with pricr approvC;l 

.’of ^he c-npetent authr-rity.

/
y a. Sven otherwise, we think that the mert fact

of the lapse nf ti-ne between 10.1.86 when the chargc:sheet 

Anne;cor£-.'»2 was issuei «r.;' -he date cf th<_ impugned’ 

susperrion crc'er (2 4 .1 .6 9 )  woulf net ju-^tify ii 

c'.ncluri.:n  that ther^: were no 'excepticral circurT.-itar.ces' ,g 

within  thf. m :£ninc rf the previse to Rule 5 (1 ) which 

could er.oble t h ; Assistant C hief Cashier tc craer it

suspension. T h e  new factor consists of a criminal i

investigation  into thr illeg e d  act of misappropriation 

®f railway money and misuse of th?'. powers iy the k2;
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cr
4

;,ct . The in s t itu ti«n  «f i crlmiriGl case In the |

coTipstent Court *n those charges ©n the basis  * f  i 

criTiinil offer.c'^ chargsrheet ^i;te* 27 .1C . BE is 

certsinly  = new feature vis-i-vis the o rig in al chi-rgrrheet

 ̂ -Ti i c . l . " :  51:1; .1 c r y pr.r-eciug-

cn icc^unt cf ' careles5n±ps, r-gligtr.ce int mis^i^-'prcprii- 

ti*T. ef a specifie<; a-ncant. We irs  of the opinion.

'vV)^thF.t the n=w development of Instltu tian  of •  crim inal

‘ <■ N
\ case was certainly  an ’ exceptional circum stance^' 

which ceul^ Justify  the Assistant Chief cashier  te 

'piece the applicant unJ-?r suspension euring the 

pendency ef the criminal case .

9 . In  view  of the abt.vE, we fin£ nc. ft>rce ir. thir

application which therefore is  dirmissefi. Parties shall 

besr  th eir  ccsts .

DuteJ the 2.^ March. 1990,

^=pmy K.-

G3atraJAda.inisu.uve
Luckmw Bcuca, 

tuckxior;


