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CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH : DELHI,
FHATHHHHA o A I 5N A A

APPLICANT (5) Mk ul Ub~ve ™

\

&
RESPONDENT(S) Ao Q—“Gz‘ ; ~dd
b Roo o ~wWihdnavwal of
PARTICULARS TO BE EXAMIng B2 . SENSOR oL MENT

EMENT AS TO RESULT
OF EXAMINATION,

1.

2,

3.

Geo

7.

8.

Is the application competent? 'ﬁ%
(s) Is the application is with §?
in the jurisdiction of P.B.,
(b) If not misc.petition U/S. 25
filed enclosing of the 0.A. N
If the application is filed by moreu Ne
than one applicant or by an association.
(a) Permission U/R 4{E) (a)/ bqu
4{5) {b) has been sought for?
{(b) Resolyiiph-of the association ts file évﬂ(
the application has been enclosed? . |
(a) Is the application in the prescribed form? g% qi
{b) Is the applicaticn in paper book form ? %%
(c) Have prescribed numbered complete sets ? S
of the application been filed ? :ﬁ}
(d) Is the application on thick paper ? \%9
Is the application in time ? If not, by
hou many days is it beyond time ?

His sufficient cause for not making the application
in time sated misc. petition for C.O0.P. supported ”V“(
by affidavit. -

Has the document of authorisation/Vakalatnama
been filed,uith_p;oper court fees?

Is the application accompained by D.D;/i;ﬁ;0~
for Rse 50/~ 2

the application is made been filed ?

(a) Have the copies of the documents relied
upon by the applicant and mentioned in
the application been filed ?

(b) Have the documents referred to in (a) abova’
duly attested and numbered accordingly ?

Has the copy/copies of order 9 against which L &%,
%‘ -
A

(c) Are the documents referred to in (a) above
neatly typed in doubled space ?
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CAT/ Continved Sheet

, 3 Qfﬂ
DateE Office Report Orders dt
5.4.1991
Present:
None for the applicant.
Shri Rajeev Sabharwal, Assistant
on behalf of the respondents.

As many as 6 opportunities
have already been granted to the
applicant for filing rejoinder
right from 4th October, 1990 but
the same has not been filed till
today. On all these hearings,

,‘ neither applicant nor his counsel
has appeared, which shows that
. they are not interested to file
rejoinder. Therefore, case shall
| be argued on the basis of pleadings
available on record. Place on
board. Zii/”‘4
(DIWAKAR KUKRETI)

DEPUTY REGISTRAR

e
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3.541981, op - 1avs[ae None for the applicant.

: Shri P.P.Khurana, counsel for the responde~
‘ nts is present, |

This misc. Petition under Section 25 of
; the Act is for transfer of the D.A. pending
j & before the Principal Bench to Lucknow Bench of
{ the Tribunal, The applicant is residing
F at Lucknow and states that he is without f;
job and is not able to.pursue the matter
: ‘ before the Principal Bench, Notice was
I_ | issued to the respondqnts. Shri P.F,
Khuraﬁa appears for the respondents and
has no objection to the transfer of the
case.

In viev of the above, the C.A.
No.1285/90 is ordered to be transferred
to the Lucknow Bench of the Tribunal. v;
: - : M.P. for transfer of the D.A. is allowed.
\ ‘ ) Record of the case ~shall be transmitted -
. to the Lucknow Bench within a month from
today. Parties to abpear before the o

Lucknow Bench on 25i6.1991, -,
e |

R ' (amITAV/BANERDT)
' CHAIRMAN'.
3.5.1999,
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Gt vt sutna cboddallva L)I8LLL

Li Ko BEICH

Veollo, 1285/90

riukul Upreti aoplicant
versus
Jnionof Incia “es ondet s-
shri Je.s.5inghal Counsd for Adplicant.
Shri AeKe.Chaturvedi ~ournsel for Kespondents,
[OT6 A ATV

I.on. i.2. Justice Lel.5rivastava V.Co
14

Hon. i1if. L.Vbavva, oCGI...Snber,

(H Me i"zr. JUSCiCe L.J.Srivastava, VoCo)

Ifhe apolic:nt was a-pointed On semarent post
of asSiscant ,owt.of India, i.in:s.ry of Jcfence, "ew
Delhi -n the basis of the rzsult of t he .Assictants
Grede examination 1983, hela by the UePeS.Ce b i€ in

service, of the wovt,of India, the appliant appliea
to the lationsl Airports «uchority through Ministry

~>f Defence for t he postof aerodrome Dificer and he
was selactec on the post of aerddrome Jificer on tle
asis of a competitive examination. <he selection was
subject to passing of the proscribed training at Civil
Gviation Jraining cedtre, Jllahavnad, He =lso applied for
IndianCivil services &; emination 1987 which too was

A
allowed./t‘z applicant‘s leave wes not being sanctioned,
according to hin, he hal no option but to tender tha

resignation from service,ihe resignation letter was in

folliowing wordss

"I hsu applied for the post of Jerodrome vificer
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in MNetioncl «sirport suthority through proper

channel. As I nave been selected for the same,

/

I hereby suixait by rcsigrnation for your kind
acceptanCe. 1 Miy kinaly be relieved fromtre

szrvice w;ie.f. September, 7th 1987.,"°

+c ooyzacs that he applic nt was relievea on 9.9,.87

{(vice order doted 9.9.87). It appears thit the agpplicant
fziled to show the satisfactory progress during che

seriod of t.airing anc that is vhy the competent authority
i.e. airorts Autiority of India decided co teminate

the trsining with eZfect from 3C.92.89 in temms of para

2 of the oifer of appointment. <hus, the applicint could

not complete the training «nd his training care to an

end with the result thzt the adplicent ceass.. to be an
slifpizce Lanowzlny
cmployee 0f lagional/of imdiae It )2e s that the

arpli-ant subs~cuently & roached dic covemmmentihis

lien s still subsisting eno he may be civen apzointment

ty he Dost 0f LewsCe but the request was not he=ced to.
?

th-rezfter the ay>lic.nt ap>rosched _ne <ribunal.

2, she lea.nec¢ cou~sel Zor the ¢:plic.nt took certain

plzacz including that the aosplicsnc ref.rprz¢ <o certain

S2rovigions of ’kuiz: 26 Cox & LP n@ dfese 12 40 ,13,14

& 14 ..
3. Wedlers o say tiot H: e nmoT nec oLy Lo

-

2o

(w3

re7cr the provisions 2% absve provisions. Jhe o

Aovel (D23Le tion om 2y L2t er, 37 Tor witidlrsl

5 citiymeiion, it oo osel.s thet veoore Uhn jolini-l tr -
wricohe joined, < frv momths ther ofter, hios o 2o I 3
MOT L ccernsteshn file chich hoe & o~ oxoiacaer o TLaIous
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5008 thuc on 7.2.87 ¢ note vas puﬁkhat .8 cheres ues
nochit o cinsc che ad licent, his resigneation may be accepted
© .2, . 7.9.07 =né@ zf:er that che orce: vae issued. +he

r scli w.o th~t che zposlicint ce.sen Oz (ovarmient

sorvans, oo well ce che srpoloyee of Civil awviecion Jihit,

i.g.sdioports aethoricy of in7la. dhe L ornes counsel for
zhe ez3»slicant conturded th-t his lion vas scill subsicting

- e e - oy 3 = =3 LT - - . -
SAC r- Srinds ©o cuiboln funcimencal roles hhos heen oale

py hi~. In our > inion, once the resicneotion, rightly or

wronTly toe czen accented, che gho oo rolos vill mot o dy.

could tuke e . oot cichor on the 2tz chosen Dy hz2 121300
neesrmen or menszisne:r in the notcice 2¢ on the "»oirg of

chi: Leriod _riscriosed for cunld#ring, @ oosigrnacis. s

iz oden for che evnlo er oo ralicr a5 riow 0o L uiremo-o

co sithiorzes zhe ofz22i nrciom léc r -wovilsd 1t h s not
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IN THZ CEITRAL ADLIITISURATIVS TRIZUILAL, FiINCIPAL 3ellCH,

NZW DELHI.

Application No. l;? vg' of 1990

Mukul CUpreti, aged 27; years
s¢gn of Shri Ramesh Chandra Upreti

Postal Address- C/0 Shri G. Upreti,
Deputy lianazer (moterials)

Mortiern Coak Fields Ltd.

Quarter o C-LO0,NCL Colony
Singrauli,
P.0.- Singrauli Colliery,

District-3ID:I eevs.-.ipplicante
Fin Code- ll-66889 (::o Pn)

VERSUS

Union of India,

Througn the Secretary to
the Govermment of Indis,
iinistry of Defence,

South Block, l'ew Dekhi-11001l. eeese.eRespondente

1~ PARTICUL/RS OF THo ORDIR AGAILST \iICH
GPFLICALTICH I3 . AD3.

The aprlicection is aainst the follwoin; order:-

(i) Order i0-394/89-D{EsttI/@pII)

by

00.‘...2/



(id)

(iii)

(iv)

Dated O7th Liay 1990.
Passed by Governzment of Indip, Iiinistry of
Defencey communicated by Skri 0..'e Chadha, under

Secretary to the Jovernment of Indiee.

Subject in brieif:-
WRejection of request for permission to join
nis permanent post es an 4ssistant in the
on (3 )
vinistry of defence and submission of joining3
-
report after termingtion of trainin; as Aero-
drome officer (Trainee) by ..ational Airports

Authority lew-Delhi."

Jurisdiction of Yribwnal:

The applicant declares thet the subject matter

of the order azainst which the gpplicant warts

redressal is iithin the jurisdicgion of Hon'ble

Tribunal.

Limitationi-

The applicant further declares thrt the applicati
~on is within the limtstion prescribed under
section 21 of the Administrative Tribunal Act
1985, since the applicsnt could not claim his
lien over hiS permenent post of ane Bssistant in

%8‘6303:8%&%—1—9 rovernment of Indir, Arisiry of

ooa.n03
_uduphel /



&

delence , l'ew Delhi, befor¢ terminstion of his

-3 -

treininz e s Aerodrome Officer (Trainee) by
the Illational JAdirports authority, ile-r Delhi

Ww.eT K Sep, 987
to join which he had been relieived by the

) P

sovernment of Indie, linistry of Delence tirouzh
their order ilo. 8930/87/D-(EsttI/GpII)dated
[9th September 1969y The Trainin; wS terminsted
Vg O
by the National Airports Authority, Ilew Delhni,
by their Order llo. F.llo. 41R2025/2/89-E4-1 dated
23rd Betruary 1990 and on such ternination of
traininy , the applicant submitted his joinin :
report to the Govarnment of Indis, linistry of
defence, iew Delhi and re.uesved then for
permission to join his permenent rost but his

recuest v8s not acceded to by Govt. of Indie

throuzh their impuzned order dated 07t Ilzy 1990.

Trhe ceuse of action to Iile the rresent apglicrtic
-n arose on 7th llay 1950 wren the arpiliceant was
not allowed to join iis jpermonent post on
terminstion of his traiznin; as A#rcdrome (. ficer
(Trainee) by retionel .ir,orts Jut.oriiyy e~

Jelri.

It may however be stated thet wiile in

treinin: as dcrodrome CIficer (.rainee), tha a

W .Y,
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applicant hed been re uestin - the jovernzent g
of India té nmaintain !is lien over .is parmanent
post but they were showinz tieir unwillingness to
do so in their lettersdated 8th ilgrch 196€ ond
2ist April 1989 in violation of their own service
rules includir: Jundamental rules and esrlier
decisions. 3eein: in trzinin- &5 Aerodrome Officer
(Trained) under WNational irports Authority at
different places e.3. Allzhebad znd Sembay, the
applicant could rnot meke the applicstion esrlier

to the Hon'ble Tribunsl to seek redress and contine

ued to meke representations to the Joverrnnent of

\

India to meintein his lien over iis parmeners

post of an fssistant as per their own Scrvice

rules and earlier decisicrs.

The applicant thus rad sullicient ceuse for
rot maliin; the epplicotion esrlier end is
application nmay indly ve admitted at this starce
of matter in the interest cl justice so thrt he
may not be unlezufully derrived of :is liern over
nis per:enent post of an assistant and mey not be
left withcut his permenent job , in the circumsa

terces ol 1.is not beins absorbed as the aerodrcce

oificer by the llational Airports 4ut.ority.

ol

ooocooS/



«
x

o
* p

-5 =

L- Facts o. the Vose:=~

()

(c)

The facts of the ez23e 2re stated below:-

The applicant was apgdirted over the ptrmanent
post of issistant, Government of Irdie, [inistry
of Defence, '@ Delli on the basis of the result
of tle A4ssistants grdde exrsgination 19€3, held by
the union Public Service Co:n.-.-;is sion end he joined
the seid post in lierch 1985, &e;é—Wmn
Pablic Semti miSsi 1 ho-soined—tho-8eig

AV ¥

post—in ilgrch 1985, after under-oing the ferm-lities
& '

of iledicel exagingtionynd verificrtion of Character

gtce

While in scrvice of the Government of India, the
applicant applied to the ~ationel /drports 2uthority
throuzh Iiristry of Defence, for the post of
Aerodrome Oificer and +as selected for the Post of
Aerodrome Officer on the basis of a competdtive
examinetions The selection @S howefer subject

to the passin ; out of a prescribed trainin-at

Civil aviation Treinin- centre, &Lllanebzd.

The petitioner had also applied to the Union

Public 3crvice comrmission for Indiesn Civil Services

axaminati on 1987 through the ministry of Defence,

W Y.



(d)

(e)

(£)

A

the Government of Indi» ard was shccessful at the
reliminesry examinstion. .ence he reguired leave
for mreparing for the Indion Civil Services final

XM

The petitioner applied to the ilinistry of Defence,
docts of Indis for leave to prepare for the Indian
Civil Services {inal Ixesmirstion but neither the
leave vas refused nor sanction order passed and

he was kept in 2 fix over the mahfer.

On not zetting the sanction order for lesve, the

applicent applied to the ministry of Jefence for

being reliekved to join eS herodrome olfficer under
“gtional Airports authority . In this rezard also
the necessary order to reloive the petitioner was
not pdsSsed and he was undueily pressurised and
coereed by immediate superiors to bubmit a

26
resiznaticn under CSR & LIR %(gto et relietved.

He there-upon submitted resignation dated 01-09-

1989 under duress.

That the resigznetion of the petitioner v2s rot
wit'ei (s
accepted by the appointin: Authority wiez-;the
T Comsge o toe “H“ch"’:'
president of IndiaLSi:nce it shougd Tot nha¥e been

| R 7,
y
vt
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(g)

(h)

(1)

“« 7 -

accepted by him in view of RR'S 12 to 14 A &

esrlier decisions of the Government of Indir there-

under .

The resignationwss slso withdrawn subseguently
through registered letter dated 25-09-1987 &dd
cpuld ot be accepted thereafter =3 per establisied

laws

Jince the resiznation was not accepted and was

ealso withdrafmwithin the time prescribed under

CSR & LFR 26 and since the Petitioner vas relieived
by the ministry of defence, Government of India
through their order Ho. 8930/87/D(EsttI/3pII) dated
Oth September 1987 for joininz as iAerodrome Officer
under national Airports Authority, liew Delhi, his
lien over his permanent rost of an assistant could
not be lawfully terminated under FR's 12 to ILA

and his name could not accordin:ly be lawfully struek

off the strength of the ministry.

Rule 26 of CR & LFR (Civil 3ervices Rezulation
end Liberalized persion Rules) deals with matters

relating to the comnting of or for-feiture of psst

Services for purposes of determining persion,
grobuity etce It does not deal with the question

of maintesinence of lien. The Ministry of Defence

Y
W




(3)

(k)

(1)

(m)

(5,

erred in lsw by relying over the rule to strike

off the name of the petitioner from it's strength.

Since the ap}.lication“ of the petitioner for the
post of Aerodrome Ofi‘i cer was foryarded uncondi-;
ticnally by the Iinistry of Defence, Government of
India, the Ministry could not refuse the permissio;
to the petitioner to join =s derodrome Officer

when selected for the post.

The provisions of Rules 26 CSR & LFR can not
over-ride the provisions of fundamental Rules

12A) 13, lLl-& 1I+A‘
FR 14h provides as under:-

" Except as rmrovided in clauses (c¢) & (d) of
this rule & Rule 97, a Government Servant's
lien over permsnent post in no circumstances,
be terminated, even with his consent, if the
result will be to leave him without a lien or

a suspended lien upon » permsnent post.f

It is now a well settled law ss per decisions of
Supreme Court that a regignation can be witadrawn
by person concerned before its acceptance and no

permission for it's withdrawdl iS necessary.

W ceveessd/



(n)

(o)

(p)

)/

&9“

So the applicant had been persuading the IMinistry
of Defence, Zovermment of Indi», to retain his
lien over ..is persxaneht post as an Assistant in
the Ministry & making representatipas in this
behalf, while under treininz at civil aviation
treininé centre, Allahebad & Bombay Airport as

Aerodrome Ofricer {(Trainee) .

The applicant tried his best to successfully
complete his training as Aerodrome Officer (Trainec
at Civil Aviation Hairing Centre Allshabad, but
due to the occupationzl hazards of the training
the petitioner could not complete the trainirg,

by the time of l-ge/ termination by the competent

Authority through their ord.r dated 23rd Februsry

1990.

On the terminastion of the training as Aerodrome
Officer (Trainee) the applicant had to fall back
over his permanent post and submitted a joining
report to the ministry of Deferce, Goverrrent of
India seeking their permicsion to Join the Post

as an assistant in the iinistry.

The iinistry of Defence, Government of Irdie, on

oettirg the joinin; rcport of the petitioncr, re-

W R YY,
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- 10 - 70

exemined tiie matter and peferred to stick to
toete eartier decisions deted 8th «:arch 1988

and 21st April 1989 and did not accede to the
reguest of the petiticner to accord him permission
to join nis permenent post. The Governnent
finally rejected the re.uest of ti.e petd tioner

by their oracr dated O7th iiay 1990.

The final order of the Joverncnt of India dated 074

Moy 1990 has ziven cause of action to the petitiona

to file this apilicaticn before tie ron'ble iribuna.

to Seek redress azainst the impuzued order.

GROUDS OF RELIEBF Ir. LEGAL FROVISIQ.S:-

Having been a greived by the impusned order dated
O7th ligy 1990 passed by the idinistry of Defence

Government of Indir znd i.zvin: no other alterastive
efficacicns renedy tie applicent is filing this
applicagtion before the Hon'ble Tribunel on the

follwwing grounds -

(i) Bedause the impusned order dtd:07th llay 1990
passed by the :inisctry of Defence, Goverrment
of Indiag if violetive of the serviice Bfiles of

FR's 124, 13, 14, 1L4A.

-
(
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(ii)

(iii)

(iv)

(v)

Beczuse the impugned ord:r is not a speaking order
im-as-much 25 it does not indicate +hy the lien
over the permeznent post could not be retained
under FR 1l4é. and why the resignastion could not be
withdrawn, Specially when it was not even aceepted
by the appointinz authority viz. the president of

India.

Because the impuined order does not indic-te the

existing instructions on retention of lien and
witndraval of resiznation which were relied on

by the iiinistry.

Becemse the impuoned order ix violstive of the

established law of the coutry os per decisions of

the Supreme Couwrt that resigrstion can be withe

drawn by the person concerned before it's acceptance

and no permission for its witudra.Alin necessary.

Because the resignation wzs submitted by the appliceoa

nt under duress in the circumstances stated above

in para 4, md is not a resignation in 1lawe

Because the resignation was withdrawn before it's

acceptance by the appointin: Authority and before tle

expiry of time prescribed under SR & LPR 26 ibid .,

M a2/



(vii)

(viidi)

{ix

%

- 12-

Thus
It [geased tobe a resignation in law and could not
N\
be acted upon by the ministry ol defence , Govte
of Indis, to deprive the applicant of his fundane-
ntal right to join back his permenent post, when

not absorbed as zn gerodrome officer by lational

Airports authority Ne.. Delhi.

Because FR 144 provides that a Government Servant’s
lien on a post may in no circucstances be terminat:
~d even with his consent if the result would be to
leave him vi thout a lien or suSpended lien upon

nis permesnent poste AS ovided in the rule and as

per decisions of the Government of Indis under the

rule even the resigrati on tendered can not demri-v

a permeanent employee of his lien over his peanmznen
post as in that ceze the result «ill be to leave
him without a lien or 2 suspended lien upon the

permenent poSt.

Because the impuzned order ia violstive of the

mendatory provisions of FR 1lid.

Becusse theaprlicaat bein; a rillismt and enter-
prisingz person had been succassful iz variow

competative examinatiows referedd to above and he +=

witll suffer an irreparable loss if not allowed to

doin his permasnent post and tae loss can never be

W cveera13/
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compenSated with any amount of money.

(x) Because it is the declared policy ol the Government

of Indis to enghrine the right to job to every
cityzen of Indis as a fundamental wight in the
constitution of Indis. ;Ax:xd 5o the Govt. of Indi-
should not discriminate azainst the petiticra by

deprivin_ uim of his permenent jobe

(xi) BecusSe the impugned opder and the cornected orders
referred to therein do not :purport to aave been
183 usal on deyp the ondens o~
eaaﬁ-e)d bthhe appointingz authority which is the
President of Indiz who was plessed to appoint t:e
applicent as an assistant int he nministry of Deience

of Government of Indig, throuzh the appoint order

issudgds

({ii) Because the impuszned order and other orders referred
to therein are bad in lzw since they do not purport
to have been passed by the appointing authox-ty of

the applica t.

(xiii) Becuase the impuzned order amourts to the terminatioc
anc! N
~n of the permanent service of the applicant;is
violative of article uﬂiof the constitution of

Indi », Since no suthority belo. the appointn ; authe

Mjﬂ VY
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-ority was competent to remove the petitioner frém

his permgnent service.

(xiv) Because the so called resignation of t he petitioner
obtained by coergion znd under dwuress by his im:zedia-
te superiors was neither be accepted by the appointi
authority nor its ithdrawsl by the petitioner

refused by the appointinz authoritye.

(xv) Because the order for not mesinteining the lien of

the applicant over his permesnent post was not passed

by the appointing authority of the applicant.

(xvi) Because the wm&mm{\"xymmmmmxxmmaﬁ

impuzned order and connected orders mentioned therein

bein; bad in lesw ere ligble to be guasned.

(xvii) Because the applicant s entitled in lsw to clain
Lack his lien over his permsnent post mmd to rejoin the
&

post when not absorbed as an aerodrome officer by

ilationsl Adrports Authority, Hew Delhi.

(xviii) Because the Governmient of India can not deny the
applicent equality before lsav or ecual protection of
the l,wS and can not deny egual agpportunity in
natters to employment or appointment at his pernsnent

post under winistry of Defence.

eeseal15/
gt gl



,\\

A

-5 - A

(xix)Because the impugned order ond other orders mentione

therein sre Wviolative of article 14 &= 16 of the

constitution of Indige

(<x) Because the Union public Service Commission was not

6-

consedfed in the matter for removin; the petitioner
V t\"J\.MA’MnL,o-n
from his permanent post, and i&i‘miﬁ&zi-ea?f his lien

over the permenent post,etc.

DETAILS OF RELSDIws EXHAUSTED:

The appliceant declares that he hss availed of all
remedies undir the relevant service rules by taking

folloving steps:=-

(i) He withdrew his resignstion d-ted 1-9-07 subnitta
by him under duress nmhﬁzghﬁetter dated 25-9-1987
to iinistry of Defence, Governuent of India sent vy
the re istered A/D Posty recuesting the pvernment

to naintain his lien over his permegnent of an 4ssis-

tent in the lLinistry.

(1i) On receiving a reply letter No. 8930/87/d(Est:I,
3plII) Dated 8th Jzn.1988from the Iinistry of Defence

Jovernment of Indis seeking a clerification 5 to wh;

the resignstion wes being withdrawn the applicant sent

the clarificstion sought tirough his letter dated

22nd Jon.1968 by the rezistered &4/D Fost to the bk

M P 1)
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Iinistry of defence, Government of Indioa.

(iii) Hinistry of Defence,Government of India turned
#—s down the recuest of the applicant by their under
Secretaries lemorandum Ho. 8930/87/3(TsttI/3plI)

dated 8th liarch 1988.

(iv) Azainst the said order dated 8th karch 1988 the

applicant submitted a representstive to the Secretar)
to the Govt. of India, :(inistry of Defence through
his letter sent in Fov. 1988 or on 12-1-1989 regsrdin

mgintainence of his lien over his pernmanent poste

(v) The remresentation dated 12-1.1989 was not

corsidered as in the gpinion of the olficer conccrnec

of the iinistry of Defence, Govt. of Indi- rnothin;
(Weownh pp—

new had been added in the representation ,wish *his

reply No. 394/89/D(ZsttI/3pll)datad 21st April 1989.

(vi) On the terninstion of petitioner's training es
an erodrome officer (Trsinge) by ilationesl Airports
Authority, New Delhi Ly their order detex 23rd Feb.
1990, the applicant submitted 2 joinin , report to
the linistry of Defence throuzh s rezisterew 4/D
letter addressed to the secrefiary to the Govt. of
India, iinistry of Defence, reguesting him for

parmission to join his permenent post &S an Jssistent

in the iini strwa/ cenil7/
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(vii) The iinistry of Defence , joverament of India
again examined the matter ond did not accede to the
reguest of the applicant to join hiS permenent post
in the ¥inistry on the basis of his lien over the
poSt ¥% on account of withdraval of resisngtion,

(Vi) The iinistry of Defence, Government of India there.

\vy

~4idd) Passed the final impusned order dated 7th l.ay
r 1990, deprivinzg the petii;.ioncr of his permznent job

giving rise to the cause of action to the applicant®

file the present applic-tion to seek necessary relief:

before the Hon!'gzle Tribunel.

7- K atter not pending with any other court.

The applicant further declares thet the matter -~

~A

regarding vhich this application is bein; made 1S
not pendin: before any court of lezw or any other

authority or any other bench of the Tribunesle

8~ RELEIFS SOUGHT :

In view of facts, circumstances a=nd reasons nentioned
in par> 4 & 5 above the applicant prays tast the
Hon'ble Triburnzl m& -raciously be pleased to Swmon
the relevant record from the iinistry of defence ,
Jovernment of Indie in respect of the matter in issue

for tneir kind pcrusal and to jrent the following
L 2 BN BN O 001.8/

muigd
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reliefs s

(1) To issue a writ in the "‘"‘ﬁ?ﬁ ceptiorari

or any other apgropriate writ , directiocn or =

uo.shim

order qumli)}/ag the inipug;ned order of the Wovte

in Indi », !iststry of Defence llo. 394/89/D(

(Estt I/GpII)dated New delhi, 7th lay 1990 and
other connected xmxxt orders referred to in

the impuzned order.

(2) To issue a writ or direction or order

directinz the Union of India to allow the
petitioner to rejoin his permanent post as an

witly ffac] G&mh/
Assistant in the Ministwry of Dcfence weof¢ the

sudbmission of Joining report by him tkrough
e retistered A/D Post received by the linistry

of Defence and referred to in their order Hoe.

394/89-D(EsttI/GpII)Dated 7th May 1990

(3) To award consecuential benefits of service
esfeS2lary & leave etce for the intervening
periode.

(L) To issue any other order or direction as

this Hon'ble Tribunal msy deem just & Proper

in the circumstances of trhe case,

{ND.

(5) To awaBd cost of the proceedings to the

applicante

9- Interim order, if mrayed for-

No interim order is presyed lor.

vt ubal Y=Y
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10- In the event of applicstion hein: sent by
rejistered post, it may be steted if the applic-
ant desires to have} an orel herring at the ad-
missionsta_e and if he so desires he shall
attach a self addreSs ed post~card or inlesnd
letter at yhich intimeticn re;ardin; the date of

hearin_; be sent to hime.

ot Applicable.

13- Particulars of the bank Draft/Postd order in

respect of fee:
(i) Kame of the Bank on which drawn- .—
(ii) Demend draft Ko. -
Or
(i) No. of the Indian Fostd Order- 0L 46R%024
(ii) liame of issuing post office-~ GPO , LUCKNOW -
(iii) Date of issue of postal order u‘oé)ﬁ‘?()'

(iv) Post office at vhich payable~ Newd et -110004

12« List of enclosures:-
(i) Impusned order of Government of Indis, lini-
stry of Defence, lie:r Delhi Ilo. 394/89-D(SsttI/

GpIl) dated 7th llay 1990C.

(ii) Joininz report by the petitionersent by

rezbstered ppst dated 9th April 199C.

;’?—/ ) Q‘}'ﬂd\/ ceeess0/
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(1ii) Order of Nationsl Airport Authority, New-
Delhi lio. F.Noe. A 12025/2/89-EA-1dated 23rd Feb.

1990, rezardins termination of trainingz as an

Aerodrome officer (Treainee) .

. - T 193 12.-1-1989

Gv) Rt{y'zeSCm[«»olmn olalrd Nevembur / -
Serl L5 Gy ovecavrral c‘l'/neup\ L’q i ~bplrcanl.

(VW) Bank Draft or Postal Order as above.

{(V}) Power /Vz-kal stnama of the advocate.

- VERIFICATION

I, Mukul Umreti, the above named applicant,

s/o Shri Ramesh Chandra Upreti, azed 275 years, working

at no post at present, a resident of Quartern No.C-10,

ICL Golony, Singrauli, Dh?ﬁr‘?wt Sidhi (#-P.) do hereby
{hot-

verify,the content of paraggraph 1 to 12 above are truets
N

my personal knowledze and beliel and that I have not

suppressed any matceriesl facts.

Signed and verified thaés day of 24@5 June 1990

at Lucknow, U.P.

Lucknow/ mulsud U\P"M .
Dateds 21|06 199 0 (iUKUL UFRZTI)
SIGIATURE CF Thi 4LPLICAIL.

\
Yt
. - - bf‘v

(' 3. <A N‘G,V)EH'
| NAwS

’
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By Xe.d./AD ’

N0.394/85-D{Tsc. I/Gp.T1)
Govern..ent of India,
Ministry oftbefeQCe,

Mew Delii the O7th Fay, 1990:

OFFITE [ZMORANDUM T .

e

. . . "

- Heguest for seiruission Tou rejoin as Acsisiont la
chne Ministry oif Defence.

(6
O

- . s L G v P : U s -
'he undersisned iz directel To refer to applicrnein.
- N t- . . rad 1. I R T [ - —_ [ o
atoe nIL, rec ived from 3hri faaul ‘J:)l"E:' i, ex-AssgisTant of

1le Tdnistry and to say tnat his request forre-appointment
s Assistzo. in Ministry of Defance .:as again been examined.
However, as already intimated vide this Ministry's Office
Memoranda No0.8930/87/D(Est.I/Gp.I1) dated 8th March, 1933
and 424/83/D(Est.I/Gp.II) deted 21st april, 1935 Lis requesc
is n~t covered under tie exnisting iasturccelons on retention

[ORNe o
&y

~ . - s a0 N 3 T o ESE SO "=
0f liea anl withlrzwel] of resirnati.n, In view of tanls, IC
1o reretoed taaot his reqguest cuun be accoded to,  In the

T be
es, nz uselul vursose will Te Le.ved by oakins
i SR not be entervsinc.,

1\ y - ,

- 3 - - 3
< Shri husul Ucreti,
~/o inri .U reti,
v i - ¢ A
carcor o, €10,
4C. Sir riuli Tolliery,

=~ 4

Sletioe il i
TN S a0l - 480 L9,
N&g (rh“'QDP%
) M}\}S'h) . .

i
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I THe CAXTAML AULIWBSTRATIVE (fRI3.. &L rﬂéggIPAL.anQa,
JE.) DSLHI.
apzlication Mo. of 1990.
*
fukul Upretd = = @ =@ 0 = o 0 = = = < - 4pplicent
Vse
Union of Indie throush the Secretary
to Govt. of Indiz, .dinistry of Defences ~ « ~ ReSpondente
= CCLPILATICH.B
INDE4 OF LiCLOSURES
« are Noe docunents Pazes
1 Joinin  Report of the applicction
to the @ ts of Indis, Ministry of 23

Defence, 'e:; Delhi, Dated- - - -

Sent by rezistered Post dated 9th April

L } 1990.

Order of the Hationd [firport Authority
Ile.; Delhi dated 23rd Feb. 1990 terminating Rl

the training of the applicent as Jerodrone

Officer(Trainee)

3~ Representation of the applicent dated :'ove

1968/12-1-89 se1t to Govt of Indi-,

' ”5-31
Ministr; of Defence throuzh the 3ecretery
To sovte.
.
4
5\(\(/\(\:\(4
- (LUKUL UERETI)

Luck=ow/

Applic mts
Datads; 21601690




)

REGISTERED WITH A/D
/.

From: Mukul Upreti, 7,5
0/90 Shri G, Uprati. ‘
Qtr.No.C 10, :

e

P,O, 8 i %01 ie
Distts Siahi (M.Pe) '
Pin 486 889,

T\

ptet TVAVEAL 19T 0
To 1 The Secretary to the
Government of India,
Minis of Defence, \
Sout.g ock, DgQ Post Office, .

Sudb: Joining Report as As
ing £
Refs GOI, Minis £ Defence Latter Wo,%94/83/
D(Estt,1/GP xs dated 21st Apri}l, 1989.
Dear 8ir, .

I beg to say that I was a permenent Assistant(1983 dbatch of
Assistant Crade exam. conducted by UPSC) in the Ministry of

Defence., Thereafter I was selected as Aercdrome Officer(Ir)
in the National Airport Authority, I was releived of st
of Assistant vide Office Memorandum No,8930/87/D(Estt 11)

dt. August, 1987, on my being selected as Aerodrome Officer
(Trainee) in National Airport Authority. '

I Joined training es Aerodrome Officer(Trainee) in the

National Airport Authority at CATC Allahabad, Since I failed

to show satisfactory progress of my training at CATC,Allehabad,

g training has been terminated by the Competent Authority of
e

National Airport Authority(copy of termination letter
enclosed), As such, now I am without a job.

Since, I was a permanent Assistant in the Ministry of Defence,
I hold & permanent lien over my post of Asasistant in the
Ministry of Defence under FR/4A, My earlier representation -

for maintaining my lien mey please also be referred to.

In view of above, this letter may kindly be treated as
Joining report as Assistant in the Ministry of Defence., I will
report for duty as soon as explicit permission is given by the

Competant Authority of Ministry of Defencs.
Thenking you, Sir,

Enclo: As ahove.

Yours faithfully, T C’:"N
| . b
( WRIL UPRETI ) | e
_ Al
N el

Y\ ”\ﬂ(i
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N BY REGISTERED POST Ay faaragaa iyt
- : NATIONAL AIRPORTS AUTHORITY
: - . 94t |o% 11111, vAgsy qw,
' East Blocks Il & 1lI, R. K. Puram
7€ fasel
New Delhi-110066

' - FoNowhe 12025/2/89=EA=1
Datcd, New Delni they, 23rd Feb,,¢

mYaA

’ Subjects -IERMINATICH OF TRAINING CF ¢

i | | |
: - The undersigned is directed to say that as
' s Shri Mukul Upreti, Aerodrome Offigor (Trainee) has
. failed to show satisfactory progress during the

period of his training, the competent authority has
v, decided to terminate the training of Shri Mukul Upreti,
(- with effect from 13.9.1989 in terms of clause > =~
: mentioned in para 2(ii) of the offer of appointment
S 1ssued vide 0uMe No.A.12025/1/86-EA () dated 13.6,1987,

t

t ]
a1

: j - | Bravrew!
‘ o , (NeCeBISWAS)
a ' Dy4 Director of Personnel.

o To - -

o " Sri Mukul Upretd, | |

, C/0 sri. G Upreti,

Qtre. NO.C.1°,NCL COJ.OH}’

P+Os Singarauli Celliery,
. Distte gidhi (MP)-486839
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_REGTSLSRED /D
From: rukul Upreti | Dt: .oveaber 1968
12-1.1989
x C/0 J.8.ST.3HAL
Retd. dudge/Advocrte
23, B«lle Roed,
L1 32zh, Lucknow~-226001.
To,
The 3Jecretery to the Governzent of Indie,

iiiniscry of Defence
D(Estt.I/3pII),
ew Delhi-110011.

Jubject: llgintenance of lien on the permrment post

till permenently gosorbed by the lagtionel

Alr rort Authority of Indi-- Regiinecion witn

1

drewn, oefore its acceptance and belore the

not be acted upon.

3ir,

I invite your kind attention to nmy remesentatio

expiry ol time prescribed Jor -ithdre-®, cen

deted 21-12-87 end 22-1-19¢t on the 2bove subject

Sent to the under secretary to the Jovt. of Indi-,

Linistry of defence, D(ZsttI/ipIi),  'cw Dekid,

reguestin; him to meintein oy lien over my Crasonerd

post of on Assistant in the ministry of Delence vide

TR 12 A, 13, 14 & 14k L. T R-~d withdrewm oy resinotim

date’ 1.9.19£7 trroush ry revistered A/D lettor Dtd:

2/
LA B N &
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25-9-.1987 & the clarificetion sousht Ly him under

the registered A/D letter 1%0.5930/87/3(Bstt.I/GpII)

Dtd: 8th Jeonuary 1968 vas 21so sent to .im under =my

rezis:ered 4/D Letter Dated 22nd Jenu~ry 1965 In

This regpect it is respectfully subrcitted as under:-

1-

That the resiination witndrawn before its accep-
terce before the exrziry of time mescribed under
8.5.R+ & B.P.R. 84 cen not be acted upon by the

ministry of Defence.

Thet I am a permenent employee of the Govt. of
Indig, :dnistry of defence & reld a permgnent
postof am Assistant. I 25 apreinted over the
Post on the basis of result ol assistant ircde

Exom. 1963 & I joined the scrvice in Il:rch 1965.

Thet subsequently I applied tirough ministry of
defence for the exrmingstion for the post o
i@rodrome officer under I'stiongl Airport Authorit:

of Indir & Indim civil Services Zxam 1987.

Thet I wes selected forthe post of Jfrodrome oifi-

cer Subject to psssirn; out some rescribed -
treining & I wasldk zlso successful in the preli-

rningry test of the Indigsn civil service Sxemine-

wain] ‘)qur NY.
|

tione
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£hat I zpplied for leave to prepere for the finesl

exeminetion f Indisn Civil Services but the sane

yas not rllowed to nmy disadvantaze.

That in order to gét time to study for the finsl
exemin-tion of Indien Civil Serviccs, I applied

to the ministry of defence to be relrekved of ny
post to join the tr-ininz for the post of Aerodro-
ne officer but was recuired to submit a -

regi nation under CSR & LFR 26 by my irmediste

superiorss.

‘“hat bein-~

-

so corpelled I subrmitted my resizretion

dated 01-09-1987 under duress.

That my resiznation was ot sccepted since it

should not have been accepted in view of Govte

of Indir decisions in othir cases & I was relie:ried
w.e.'F -
of my post em 09-C9-1987 (4A¥) to join 25 an
L W

Aerodrome officer's trainin: under lloticnel
Jirport A;thority‘l Indi- vide under Secrefary
to the Zovt. of Indi- order Io. 8930/87/D(3st:I/
GpII) Miristry of Jdeience datedl%tE'SeptembGr &7+

It yas however stated in the relfexving order that

ny nane is acceordinsly struck off the strength of

‘\w conel/

the ministry.
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11-

13-

- by -

Thet Rule 26 of CSR & LFR (Civil services Rejfs-
A
hotion & Liberalised Persion 2ules) desls with
metters relatin; to the countin:; of or lor.@ture
of past services for purposes o. detirminin ¥k

pension, Gratuity etc. It does not derl with

cuestion of mgintenance oi lien.

Thest the resiznstion 185 a tecinicel formelities &
Should not rave been demended by my Superiors to
relieve ne of my post, since wmy applicaticn for
trhe posts hed been forwarded unconditionally by

the ministry.

That the provisions of Rule 26 ibid can not

override the provisions of fundementrl rules

1245 13, 14 & 14 As

Thet FR 14 A movides o5 under:-

"Ixcept as mrovided in clauses (c¢) & (d) of this
rule & rule 97, 2 zoverament servants lien on a
poSt, mey, in no circumstances, be terminated,

even with ris consent, il the result will -‘oe to
leave him witnout a lien or susrended lien upon

a permonent postdy

Thet it is now a wkll settled low 25 por decisicns

ceens5/
paaverd AP
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of the surreme Cowrt in severel cases that a
resignation can be withdreyn by the person con-
cerned before its acceptance and no permisSsion

for its withdrawdlin neccssary.

That it has also been held by supreme Court that
the title of the povt. servant to hold ris lien
on his permsnent post can not be terninated by
the government, even with .is consent, if the
result will be to lesve him without & lien or a

suspended lien upon a permenent poste

That I have get to complete ny training as eero-
drome officer and urtilx my trainirg is completed
and I am sppointed as an Aerodrome officer
permanently, my lien acquired by me over the
perrignent post of an &ssistént in the ministry

of defence should be tetained under FR 12 to lha
referred to above, So thst I may not be out of my
permsnent job, if not absorbed or zppeinted on

the permenent post of Aer.drome ofiicer.

That I anm {inding it dificult to complete tie
training of Aerodrome officer. I could rot
complete the ab-initio course lio.X of the
trainin; st Bombay Airpcrt and have rnot tiherefore

been accepted for furtner traininz of p.sse II.

%

w‘\A/ 00000006/
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Since I could not complete the treining; at 3ombay

Airport I have been kept out of the ab-initio

Course o. Xt

That the Aerodrome officers training is quite

tenh and I may not be able to complete it even

if I join the next ab-k¥nitioc course lo. XIth at
Bombay wef. 1-6;89 aS permitted by the mrincipal,
civil aviation trairirz centre, Bamraulli, Allahab:
vide his letter Fo. “R3I/ATS/40/Z/88/6363-69 dated
15th llov. 195“8; an electrostate copy of which is

herewith amyxgshxox énclosed for yowr kind pepusal.

That I am gt present without any job or traininge

Vherefore it is respectiully prayed as under:-

That the mamfez‘ mey kindly be considered in the
light of facts & lezal position stated above , an
my lien over my post of an assistant in the minis
Af defence may kindly be #ekained till I am appoi
ed permmently as an Aerodrome officer on passin;

out prescribed training and.,

That since I am at present without a job or tre

I ngy kindly be allowed to join my permsnent po

an Assistant in the ministry of defence. I may

forgo the training of Aerodrome officer at Bomj

wefe. 1-5-19890 XY

pusgnd
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An early action znd reply in the matter is
solicitede The reply may kindly be sent to me at

my present address So that it may Beach me safelys

Yourt's faithiully,

(Mulul Upreti)

Copies forwarded for informstion & necessary action

to:=-

1- The under secretary to the Govt. of Indias, Hinisty

of defende, D(Estt.I/@pII) New Delhi-110Cll.

2. DOP & T (CS-II) Section, 7th floor, Nirwachan

Bhawan e
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BETORE THE CINTRAL ATAIVISTEATIVE PRITUNAL
RICIAaL BZICH
Mo O DRIRT

APPLTCATICN NO. 2A 1285 of 1990

SdARI MUKUL UPRETI

X VIRSLE
U.JION OF INDIA THROUGH TH. 8 .CRETARY eses RESPONDENT
TC THE GOVT. OF IWDIA, MINISTLY OF
é)E FENCE,

»eos APPLICANT

COUNYER REPLY CF RESPCHDENT IN THE ABCVR
CITED CASE. '

The Respondent respectfully sroveth :-

-~

Preliminary Objecticns s-

It is submitted that the Arclication is not

maintainable in terms of Scction 21 (1 2) of the Administrative

¥ Tritunzl Act, 1985 as the case wes finally decided in 1988

v and the Present Application has becen filed Teyond the period
of limitation preserited under Section 21 of Administrative

Tribunal Act. Tre successive representation can ket

extend the statutory limitation of time.

4

B2IET TACTS
v

The applicant was anpointed as a direct recruit
Assistant in ﬁhe Ministry of Defaznce with affect from 11.3,85
on the basis of Assistar.ts' Graco sxamination, 1983, While
in service in this Miniscry, .the applicant hed appli:d for
the post.of Aercdrome Officer in the .laticnal Airports

Authority of India, At the time of applying for this post,

T quTe

%
., ‘the epplicant had given ean uadertaking te the effect that

in the event of his selection for the said post for which

creel/=
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¥ Annexuwe 2

¥ Annexure 3
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he has applied, he will have to proceed to the new

assignment on i.ocecdlate cusorption basis and will be

oF

deemed to ha~o . roceade

on retirement f£-cm parent
department from the dete of appointrent in the new
assignment in torms of Rule 37 cf CCC(Pension) Rules.
According to the undertaking it was further stated
that he will not be able to revert tc the parent
demartment -: .ao0ld lien of his substantive aprointment
in the denartrent in the event of his appointment in

*
the new ass ruwent. The applicant vide his letter
dated 1lst Scpmivzer, 1987 nad submitted his resignation
from the post ol Assistant in the Ministry of Defence.
In his resigneti.n letter the applicant had stated that
he had been s=2lccted for the Post c¢f Aerodrome Cfficer
in the Nationa:l Airmorts Authority of India arnd had
requestec that he may oz relileved from the Ministry cf
Deferce w.e.Ll.  .9.87, Since the applicant had
appli»d for the post in the Tatlonal Airports Authority
0f Indiz which is a Con<ral nublic anterprise, his
case was processed in t-e light of ©~ . instructions

issued by th~ Departmernt of Perscrnnci and Training
3
as containec iun thei: M No. 28°.5,'5/85-Estt. (C)

dated 31.:.36. Pares 1 and 2 of the aforesaid O.M.

state as undac ie

(i) Rels2se of the Gevernnemit scervants for

.pporatimment in the enterprises: A Government

servart 'ho has becn selected for a post in

0‘0.3/—
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a Central puklic enterprise may be released
oniy atter obtaining and accepting his resignation

from the Gore. - o .. coivVice,

(ii) Retention of licn/cuas.-ncermanent status:

d servant conc.rnad will pe roetained in his

parent cadr:. All his connecticns with the

H

Government will be severed on nis release

- for appcintrent in an enterprisce and he will
not be_allowed to revert to his parent cadre.
In the light of the abovi instructions, the resignation
; of the applicant was zcceptad by the competent authority
Y *
wnnexure 4 and he was relieved from this Ministry w.e.f. 7.9.87,
v Subsequent tc his rclcase from this Ministry,
the applicant maue a rrguest for withdirawal of his
i resignation and retegtion of his lien to the permanent
post of Assistant in * < “iristry of Defarnce vide his
A letter dated 25.9.87. Tae reosroscntation of the applicea-

nt was examined in the light of ¢l 2 o:x._sting rules
ar.d instructions on <ac s.bjucz. However, since the
reguest was not covered under the rules the same was

rejoected and tre cpnlic it was iuformad vice Ministry

H:k

523C, 07/t .1 /3p.21) dated S8th March,

* Annexure 5 of Deferce i No,
88& that “"his recue ¢ scr resention of licn and
withdrawal cf resiy-soron corrit be accupted as he had

resigned from thac Zoot Lf Ssoistant in the Ministry of

Defence to jeoin the .avional Air.corts Aurchority which is

ceved/-
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a Central public enterprise". The applicant had again
represented on similar lines and his representations
received on 19.1.89 and 19,4.90 were replied to after
reiteréting the position already explained to him vide
this Ministry's 0.M. dated 8th March, 1988. 1In his
last representation received on 19,4.90, the applicant
had sought permissicon to join the Ministry as Assistant
which could not be accéded to since he had already
resigned from the post of Assistant and was not having
any lien in this Ministry.

Reply on Merits :-

Paras 1 to 3 That in reply to paras 1,2vand 3 it is
denied that the cause of action arose
by 0.M. No,394/89-D(Est.I/Gp.II) dated
7th May, 1990. It is observed therefrom
that this 0.M., refers to and reiterates
the contents of 0.M.N0.85320/87/D(Est.I/
Gp.II), dated 8th March, 1988 and of
same number dated 21.4.89, Para 1(i)
to (iii) is therefore mischievous and
misleading. Mischievious and misleading
intentions of the applicant are clear
from his attempt in Para 3 to explain
unsuccessfully the delay-in approaching
the Heonourable Tribunal. Section 21(1) @
of Administrative Tribunal Act,” 1985,

stipulates that a Tribunal shall not

eee5/~
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admit an application in a case where the
final order guch as mentioned in clause (a)
of sub-section(2) of Section 20 has been
made in connection with the grievance unless
the application is made within one year
from the date on which such final order
has been made. In this case, the Applican*
had requested for withdérawal of his resigc
tion and retention of his lien in this
Ministry vide his revrésentation dated
25.9.1987,. The representation was cxaminead
in the light of the existing rules and
instructions on the subject and the Applicart
was informed vide Ministry of Defence O.M.
N0.8930/87/D(Est.I/Cp.I1) dated 8th March,
1983 that his request was not acceptable
as it was not covered thereunder, The
Provisions under which his renresentation
was examined were also communicated to him.
As indicated earlier the reply given by the
Ministry of Defence to the Applicant vide
0.M.N0.3%94/89/D(Est.I1/Gp.II) dated
7th May, 1990 in response to his reprosenta-
tion received on 16,4,19€0 only reiterates
the final decision already communicated to
him vide 0.M. N0.8930/87/D(Est.I/Gp.II)

dated 8th March, 1988. It is well settled

eeesb/~
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that repeétod representations do not
afford a freosh ceuse of action. Since a
final reply to the representation made by
the Applicant was issued on 8th March, 1988
period of limitation would count from that
date and not from 7.5.90 as the applicant
contends. In the 0A o.696/38-Satish Kumar
Vs, Union of India etc., which was decided
by Central Administrative Tribunal, Princip:’”
Bench, New Delhi on 26.7.1988, the &pplic
had filed application one year after his
representation was rejected on merits.
It was held by the Hon'ble Central Admins-
trative Tribunal that the application suffered
from the Bar of limitation. 1In OA No.184/89~
R.S. Bhatotiya Vs. Union of India and others,
which was decided by Central Administrative
Tribunal, Principal Bench, New Delhi on
20.,9.1988, the epplicaticn was filed two
vears cfter the representation was finally
rejected on merits. It was held by the
Hon'ble Central Administrative Tribunal
that the applicant had filed the applica-
tion belatedly and the same wes rejected
at the admission stage itself under
Section 21 of the Administrgive Tribunals

Act, 1985,

R Ve
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Para 4(a) Tt is a matter of record.

para 4(b) The position stated by the applicat in the
sub-para is not factually correct. The
applicant while in service in the Ministry
of Defence had sent his application direct
to National Airports Authority for the
post of Aerodrome Officer in September, =
The intimation in‘thiS'regard was given by
the applicant later on, in February, 1987,
Neverthless it was subseduently treated as
though the applicant had forwarded his
application as through proper channel. The
applicant had also given a declaration to
the effect, inter alia that he would proceed
to the new assignment if selected on immediat e
absorption basis. He also indicated therein
that he was aware that he will not be able
to revert to the parent Deptt. or hoid lien

on his substantive appointment in the Mi- .

para 4(c¢) The applicant had intimated to the Ministry
of Defence that he had applied for the Civil
Services Examination, 1987. Howevar, he
had not given any communication to the effect
that he had qualified in the Preliminary

Examination of Civil Services Examination,

«e.e8/-



Para 4(4)

#Aannexure 6

Para 4(e)

&(£)

-8

There is nothing in the record of Ministry
of Defence to show that the applicant had
applied for leave in Qrdér to prepare for
final examination 6f Civil Services
Examin&ion, 1987. So the question of
sanctioning or otherwise of leave does not
arise. In this regard, it may be mentioned
that the applicant ﬁad availed 75 days _
Earned lcave and 51 days Half pay leave and

4 days Extra Ordinary leave during the shr.-.

spell of 2 & Y2 years of his service in t'.~

Ministry of Defence and there was no leave

ét his credit when his resignation was
accepted w.e.f. 7.9.,1987., As such, his
contention that leave was not sanctioned to
him is not true. |

The applicant had submitted his resignation
vide his letter dated 1.9.1987 indicating

that he had been selected for the post of

‘Aerodrome Officer in National Airport Authord ty

and had requested that he may be relieved
from the Ministry of Defence w.e.f. 7.9.1987.
The contemtion that he was pressurised anc
coerced into doing this is baseless and i:
evidently an after thought. The resignaticn
df the applicant was accepted by Joint
Secretary(%stt) Ministry of Defence. The

Power of appointment to the post of Assistant

cesD /=
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Para 4(qg)

Para 4(hn)

’5’,
/

N
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held by th: a-plicanc which is a Group 'B!
neon—-gazaettod post, is dglegated to the said
Joint Sc vz, Yence th.. centention raised
by <he =pslic ne that his reusignation was not
accentew Y tre President ¢l India, being

the aponinting eutiority, is baseless.

F.Re 14 10 Ccoupliecs to o Govarnmont servant.
Conscguent ¢n aczcartance ¢l his resignation
Joining Naticrer Adrpert Aauthority

the aprricqat ceasad Lo be Government

o))

grrvant ond Yancer “.,R, 14 A iz not relevant,

Tie resignation oo the aprlicant was acceptad
by “hc Ccrpetent authority in the Ministry
of Defe.cz on 7.0 .87 anc zccordingly his
nare was Jtruck ¢iff the strength of the
Ministry c¢f wefence from the same date.

ne aprlicarnt had mace request for with-
drawal of his resignation vide his letter
deted 25.9.%37, after it was occepted by

the compecoint aucherity and he was relieved
from tae tiiuistry of Dofence. Therefore
thic contention of the apnlicant that he had
withdrawn bhis rogignacion prior to its

accentance 1s J/rong.

3

Az alreawy noncionad, the resignation of
the applicort was accontad by the commetent

guthority ~ricor to his release from the

ceeelO/-
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v Para 4(1i)
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Ministry of Pefence. aAs por sub-rule(5)

cf Rule 26 of CCs(Pension) xuies, request
{5r withdrawal »f resignatcion cahhot be
accepted by the appointiny authority where

- government servant resigns his service

or pcrt with a view to taking up an appoint-
ment in or under a private commercial
commany or in or under a Copporation or
Company wholly or substantially on or
con-rollcd by the Gév:rnmcnt Sr in or under
body controlied or financed by the Government.

In the present instanc.: the applicant had

S

o)
[mal

resigned from Minist:i 7 .Zence in order
to take appointmoent noder Central Public
[terprise. in view oF to'e, ths request

race by tre epplice & r wi+idrawal of his

rosiyraticn afer 1t was accented was not

pernii.ssible u.acr T “ulis,

The request mede by the i nlicant for
reten-ion of his lien on the permanent post
oFf fcsistant in the Ministroy of Defencc was
excrined in light of the instructions issued
by Terartment of Personncl « Training vide
treir C.M. NO.28013/5/85-Estt.(C) dated
31.1.86. According to tle instructions,

a Governmcnit servant wi o has been selected

f-r a post in a Centrel Public Enterprise

ceeoll/-
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can be releiaeé orly after obktaining and
accepting ic resignation fron the Government
service., .:¢ 11 L fqalziepesacent status

of tte Govirmnwrt scrvant zomcerned will be
retained i his parent cadre. All his
connecctiornz witlk the Government will e
severed o nls rzleage Jor appointment in an

enterprise and he will not ke allowed to revert

1

hol

tc hils par:it cadre., While ircirmating to
the Ministry that he had applied for a post
in tkhe National Airports Authkority, the

pplicant had given a declara*tion that he

h
ot

Vds aware CcL tihzse reguirencnts. As

ey

incicatcd in =he Comments on para 4(£f) F,LR,

14 A is rnot aépplicable to the case. The
action taken by the Ministry was according

to applicatlc rules and instructions. Rule 26
of the CCIS(.cnsion) Hules is relevant in the

£

context of t o reguest of

®

th= applicant for
withdrawval c<f his resigretion. Reference

to rule 26 of 00 & L is nut understood.

Paira 4(j) As indicatsd i the comments on mara 4 (b)
even tucugh the 1ovlicant hod ot forwarded
hic cpplic v @ r 2 voet in the Hational
Alrports Auti.etity zarough pronzr channel,

no oljectize L tnis roccunt was raised

3]

anc tie acnl cronts rosicgnaticn for joining

Q-.olz/“"
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the pcest was accepted and he was relieved.
The contention in this paragraeph is,

therecsore, totally bascless.

vara 4(k) Rule 26 of the CCS(Pension) Rules is relevant
in the context of the request of the -
applicant to withdraw his resignation after
its accentancc. Reference to rule 26 of
CZR & LPR is not understood. Cn acceptance
of resignetion the applicanf coased to be a
Guvernment servant and hence hz could not
claim applinability cf P.il.s 12 A, 13, 14
& 14A. Hence tr :r2 is o cu:stion of ocne

overriding the sthex.

pora 4(1) It is matter cf renord.

Para 4(m) In thic instart case the applicant vide his
letter deted ?5,9,87 had mace raquest for
withdrawal oF ~Lls resiqgnation after it was
accented by cne comnetet authority and he was
relezsed from the Ministry of Defence w.e.f.
7.9.1937., Hence the relevaice of Supreme

Court decisicns is not u—derstood.

T
o]

ra 4(n) The requests made by che apnlicant for
w.thdrawing his resigraztion ware examined
an2 found not acceptable as indicated in the
comm:mts on para 4(i). Hence the question

of rctention of Lien <id not arise,

000013/—



Para 4(o)

rara 4(p&qg)

Para 5(i)
to {xx)

s oaprlicint vide his lcotter dated nil
(roceivew o 19.4.90) rciterated his
exriier wcanl thiat he held a lien on

S SLnmiiEert o of Msgistant i

aivieciy of Taellice zed Scaght permission
2G foir &5 Ascicvart in e Ministry

» wcrording to a cony of

BT a e A [ L ]
Netloentl siivor s Authorisv's C.C. No,

Lotwar o L e azpplicant himself, his
triiois w2l Srroainatced o 13.9.8%., He

@a5 et zormicitsd to joir for the reasons

The o -entios of the applicant is denied
for tte reascns set out in the comments
on paroes Ioke 3,

Ia roply to grousds roised in peras 5(i)
to (xx,, it is subritted that these
grounds are misceoncaiv =d, wrong and
dzxnizd. No discrimiuation has bee

cdusec o tae T oplicant and Articles

14 and 13 or tre Constitution have not
Leen violated aaz dlleg.d by him, The
applicrri's resignotica from the vost of
ASsistantyar 2cczpted Dy the competent
autihiorilty an i is wrcng on his sart to

ceeld/-




Para 6 & 7

Paras 9,10
& 11

-
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~lbe-

¥

allege that he was removed from service
without consulting UPSC as the consulta-
tion with the U.P.S.C. was not required.
Lien on the permanent post of_Assistaﬁt
got automatically terminated on acceptance

of his resignation.

Being matters of record do not require

any reply.

In view of the facts and submissions made
above it is submitted that the Hon'ble
Tribunal may dismiss the present applic:..

tion with cost being devoid of any merit.,

Para 9-11 need noc . reply.

In view of the facts and submissions made

above it is submitted that the present application being

devoid of any merit may kindly be dismissed with costs.

Through

New Delhi
Dated:

Prayed accordingly.

On behalf of the Resp ent

A}

h)
\
(P.P)¥hurana)
Advocate
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Verification

-

‘crified at Kew Delhi on this day of

oA (¢hlg i lg, ¥ that the contents of this reply

4

are true to tre best of my kncwiedg:z and on the basis
of information received from the official records
believed to be true ard that I have act supressed any

material fact.

~ 2 /"t
Y v s
( T 8. PARIHAR )
For On: kehalf of the Union of India



Annexure 1A

To

The AFA(E)

Min of Def/Fin
South Block,
New Delhi.

Subject:- Application for the post of Aerodrome Officer.

Sir,

I beg to state that I have applied for the
post of ‘'Aerodrome Officer' in National Aierport
Authority. This is for your kind information.
Requisite undertaking is also attached herewith.

Thanking you sir,

Yours sincerely,

sd/-
(Mukul Upreti)
Asstt.
Def/Fin/69
Forwarded to AFA(Estt.)

sd/-
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Annexure-1B

Annexure

DECLARATION

I am aware that in the event bf my selection for
the post .in Public Sector Enterprise/Corporation/
Autonomous 3Body, for which I have volunteered/applied
with reference to press advertisement, I will have to
proceed to the new assignment, if selected on immediate
absorption basis and will be deemed to have proceeded on
reti- ment from parent department from the date of
appéintment in the new assignment in terms of Rule 37
CCS(pPension) Rules; I am also aware that I will not
be able to revert to the parent department or hold lien
on my substantive appointment in the department in the
event of my appointment in the new assignment and that
I will be eligible for the terminal benefits to the

extent contemplated under the relevant rules.

Station : Delhi
Date 2.,2.87

Signature Sa/-

Name | Mukul Upreti

Degignation Asstt,

Account No.
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The DFA(Zstt.)
MOD/TFin -
South ! lock,
New, Delhi.

Through; Proper Channc._.
LA

Subject:. Resignaticn from the post of Assistant.

c e

® oo s o

Sir,

I had eprplied for the post of Lerodrome Officer
in National. Airport Authority through proper bhannel. Aas
I have been selected -or the same, I hereby submit my

resignation for your kird acceptance. I may kindly be
relieved from the s2rvices w.e.f. Septemker, 7th 1987.

Thanking you sir,

Sept. 1lst, 1987

Yours faithfully,

sda/-
(Mukul Tpreti)
Asstt
Def/Fin

Copy to: D(Estt.II) for similar action.



ANNEXURE 3 /A

Ministry of Defence
D{Est.1/Gp.1L )

Subject : Appointment of Central Government Servants in the
Central public enterprises on immediate absorption
basis = terms and conditions of.

-

!

g A copy of Ministry of Personnel, Public Grievances
and Pensions (Deptt. of Personnel & Training) 0.M. No.28C16/
5/85-Estt.(C), dated 31-1-1986, on the above subject is
forwarded herewith, for information/necessary action.

< sd/-
( Prem Kumar Hans )
Section Officer
Tel : 3012200.

D(Air-I)/D(A“ptts)/D(B&C)/D(Civ-I)/D}Civ~II)/D(Est.2/Cash)
D{Zst.2/Genl)/D(Est.1/Gp,I1)/D(Fy=-1)/D(Fy-II)/D(Insp)/D(JCM)/
¥ D{¥o=)/D(N-1I)/D{Pay/Ser)/D(Prod)/D(R&D)/A0(DAD), Ministry
of Detence (Civil), Sena Bhawan.

®3s to RRM{L)/RRM(S)

D(PS) -~ 10 copies

Hindi Cell - for Hindi version.

«inistry of Defence (Fin Div) - 10 copies

CA0{Coord).

IF(Fys), Ministry of Defence, West Wing, 3rd Floor,

10-A Auckland Road, Calszutta=- 700 001.

Ordance Factory Board, West Wing, 3rd Floor,

10-4, Auckland Road, Calcutta - 700 001,

ol D ID Nol.A-520T1/1/85/D(Est.I/Gp.L), dated 19-2=1586,

Copy to : All Sections/PSs/PAs in the Ministry of Defence
Sectt. (including the Deptts. of Defence Production
and Supplies, Defence R&D and Integrated Finance).

Copy also to : DG ATV Programme, Ministry of Defence,
Room No., 142, 'B' Wing, Sena Bhawan.

0002.
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“Copy of OM No.28016/5/85-Estt.(C), dt. 31-1-1986, on the : %
above subject, from Ministry of Personnel, Public Grievances \x
and Pensions (Deptt. of Personnel & Training) :-

The undersigned is directed to say that instrwc tions
were issued vide the Ministry of Finance (Bureau of Public
Enterprises) 0.M, No.5(25)/83-B.P.E.(PESE), dated 6.3.1985
to the effect that same in the exceptional cases mentioned
therein, deputation of Central Government servants to the
Central public enterprises would not be allowed and the officer:
coudtd Jjoin the enterprises only on immediate absorption basis.
The modalities of apvointment of Government servants in the
enterprises after the issue of these instructions, as also
the question of granting terminal btenefits to the Governme:nt
servants going over to the enterprises on immediate abscrptici.
basis has been under consideration of the Central Governcont
and it has been decided that the appointment of Government
servants in the Central Public enterprises will be on the
following terms and conditions :-

(1) Release of the Government cervants for apnointment
in The enterprises: A4 Government servani wno
has been selected for a post in a Central Public
enterprise may be released only after obtaining
and accepting his resignation from the Government
service,

(2) Retertion of lien/quasi-permanent status : No
13izn/quasi perranent status of the Government
v concerned will be retained in his parent cadre.
All his connections with the Government will be
severed on his release for appointment in an

N\ enterprise and he will not be allowed to revert

to his parent cadre.

(3) Pay firation : A Government servant selected

Tor a post in a Central public enterprise will be

free to nepgotiate his emoluments with the enterpr.. -
M On appointment to a post in a public sector

enterprise on immediate absorption basis a

Government servant will be at par with other employecc

of the enterprises and will be governed by the

rules of the enterprise in all respects.

(4) Pensionary benefits: .

i) Resignation from Government service with a
view to secure employment in a Central
public enterprise with proper permission
will not entail. forefeiture of the service .
for the purpose of retirement/terminal benefits.
In such cases, the Government servart shall
be deemed to have retired from service
from the date of such resignation and shall
be eli-ible to receive all the retirement/
terminal benefits as admissible under the
relevant rules applicable to him in his parent
organisation.

00030
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y ii) The officer eligible for pension should

exercise an option within & months of
of the date of his resignation for either
of the following two alternatlves :-

(a) Pro-rata monthly pension and death-cum-
retirement gratuity as admissible under
the relevazt rules.,

{b) Pro-rata gratuity and a lumpsum amcunt
in lieu of pension worked out with referer.
to the commutation tebles applicable on
Y the date of resignatlon.

NOTE: Where no option is exercised w1th3n the
$ prescribed time limit, the officer will be
governed by alternative (a) above. Cption
once exercised shall be treated as final,

iii) Any further liberalisation of pension rules

-« deciced upon by CGovernment after the date

-

of resignation of a Ceatral Government
servant to Jjoin the public enterprise will
not be evxtended to him,

iv) A Government servant who opts for pro-rata
monthly pension on his resignation from
Government service will not be entitled to
relief on pension during his service in the
public enterprise.

(5) Leave: A Government servant taking up an appointment
IR & Central public enterprise will be entitled
to encashment of earned leave to his credit at
the time of acceptance of his resiegnetion from
Governuent service, subject To a limit of 180 days.
Falf pay leave will stancd forefeited.

(6) “ar*LK_Pﬂns1on. If there is no Paillj p2.asing

N o . = w—

'y scheme in a public enterprise, or if ne officer

does not become eligible to JOln farily pension
scheme in the enter»rise, the family penswon a8
admissible under the Central Government will be
allowed to him,

24 For the purpose of these instructions immediate
atscrption means acceptance of resipghation of an officer from
Government service to enable him to take up an appointment

in a Central Public enterprise, for which he had applied
with proper perrission,

Z. Since the terminal benefits mentioned above are
adzissible only to those offic--ers who leave Government
service to secure en;loyment in the enterprise, with proper
permicsion, a case of grant of these benefits may be processed
only after ascertaining from the enterprise concerned that

the officer has actually Joined then,

eoohe
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¢ The stipulation of 'immediate absorption' will
apply to all appointments of Central Government servants
in the Central public enterprise, irrespective of the level
of appointment, the mode of recruitment, and whether an
appointment is in public interest or otherwise, but subject
to the exceptions made in the O.M. dated 6.3,1985 referred
to above,

5. % For the purpose of these orders, a Central pub-1x
enterprise is an undertaking wholly or substantiaily owned
by the Government of India, and which 1s accepted agscuh

by the Bureau of public Enterprises.

6. The terminal benefits etc. enumerated in pare 1

above will be admissible to all Central Goveracnt servants,

who secure appointmem®s 1in Central public enterprises with
(proper permission. A Government servant selected for appnintnent
'in an enterprise on the basis of an application subnmitted by

him before Jjoining the Government service will be deened to

have applied with proper permission for the prpose of these
orders. '

7o 411 existing instructions on the subject will .stand
amended/sup2rseded to the extent indicated in the preceding

¥ parasraphs, Fcorual amendments in the statutory rules, where
considered necesscry, will be carried out in due course.

8, 41l cases of grant of pensionary benefits etz.
to Government servants, who are appointed in the Central
¥ public sector enterprises on immediate absorption basis,
shall be decided by the administrative Ministriec/Cadre
Controlling ruthorities/Authorities competent to accep
resignation of & Covernment servant in accordance with
provisions of this O.M. All other cases not covearec uader
the provisicps of this 0.M which require roiagation of
Yany provis.orn should continue to ve veferr>! to the Eureax
of Public Enterprises with necessary service particulars.
Cases of doubtful nature also should continue to be
referred to the Bureau of Public Enterprises.

9. The Ministry of Home Affairs, ctc. may please
oring these orders T2 the notice of all conceraned including
the pubiic enterprises under their administrative control.

10. 5o far as the officers serving in the Tndian Audit
and Lccounts Departuent are concerned, these srders are belng
igsued after consulting the Comptrolle~ and Auditor General
of India.

11, These orders take effect from 6.%.1985.

2. Thi.e issues with the concurrence af the Ministry
of Finance (Department of Expenditure) and the Department
of Public Enterprises.
sd/- A. Jayaraman
Director
%N



ANNEXURE.-4 Qf\

No.8930/87/D(Est.I1/CGp.II)
Governnent of India
Ministry of Defence

New Delhi, the 9th September

. , OQRDER

\ On being selected for appointment to the post
of tAerodrome Officer' in the National Airport Authority

of India, Skri Mukul Upreti, a permancnt Assistant of this
Ministry is relieved of his duties in the Ministry of

Defence with effect from 7.9.1937(AN). His name is accorcdin,l
struck off the strength of this Ministry from the same date.

<
¢

sd/~- (R.K. Karia)
Under Secretary to the Govi. of India

v D(Est.I/Gp.I)

D(Est.”/Cash,

yD(Est.2/Genl}
DOP&T(CS. II)
L0, DAD, Ministry of Defence

¢ Security Office
Persgcosl file ‘
ghri mukul Upra*i, Assistant, Defence(Finance; Jivisicn
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4 ANNEXURE=5

No.8930/87/D(Est.I/Gp.II)
Government of India
Ministry of Defence

New Delhi, the 8th March, 1988.

QFFICE MEMORANDUM

Subject :~ Withdrawal of Resignation.

The undersigned is directed to refer to ycur

letter dated 22.,1.88, on the above subject and to say that
4your request for retention of lien and withdrawal of

resignation has bteen carefully considered but the same
cannot be accepted as you had resigned from the post of
Assistant to Join the National Airport Authority, which is a
Central Public Enterprise, In this connection your attention
is invited to Ministry of Personnel, Public Grievances ard
Pensions (Department of Personnel and Training) O0.M. No,

28016/5/85-Estt.(C), dated 31.1.86 and Rule 26 of the CCS
(Fencion) Rules.

sa/-

4 (R.K. Karia)

Under Secretary to the Govt. of India

To

v - Shri Mukul Upreti,
c/o. Shri N.C. Joshi,
A=-124~-B, Phase-II,
Ashok Vihar,
Delhi=-52,

. e
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ANNEXURE=-6

€
\\\.

Ministry of Defence

- —

D(Est.1/G. .11

Recel . T - - Encl. 1«4

Receipt -2- Encl., 2-4

Reéeigt -3~ Encl. 3-A

Receipt ~lim Encl, 4-A

I‘% cei.t “Be Encl, 5-4
-

Refercnce encls. 1~ o Z=a.

2. Shri Mukul Upreti, a jermanent Assistant of the

Ministry of Defence (Financz) Divisicn has submitted his

resi nation to teke-up the 1z, .cintment of '..erodrome Officer!?
Y ir the National iirports .uthority of India. He has requested

to acceyt the same with effect rfrom 7.9.87.

'3, Defence Finance Division have forwarded the
‘eleva-; » documents confirmin; that no cues are outstanding
~ o tiast Shri Upreti and also there is no disciplinary case
.‘ eltler pending or contem;lated 2rinst him. They have also
{\cgnxirmed that Shri Upreti a;, lied through jroper channel.
gince D(Est.I/Gp.II) is to .ass the relevant relieving
orders, JS(E), being the competent authority in respect of
Group 'B' post is requested to accord kind approval to the
r~lieving. of Shri Mukul Upreti with effect from 7.9.,1987 (4N).

4, Stbmitted for a)jroval ;[lease,

Sa/-
US (Gp.II)
a— -7-

Since there is nothirn. adverse acainst Shri Upreti,
his resi nation may kindly be acce;ted with effect from 7,9,87(AN).

Dir (E) sd/-
JS'E) s¢/- 7.9.87

sd/- 4.9.87
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Bofors the Central administrative Tribunal,

Lucknoy Bench, Lucinois

pplication No. O3 1285 of 1990[¢&6:d Ufqy e 1z

Sp1 Hulul pr*eti secenrsrsoss e &pplican‘i;o
Versuse.
Union of Tdia,
Through the secretary to the Govt. of India,
Pespondent.

Ministry of Defence, Now Delhl  eeeeve.o

Te

FEJOTNDER OF THE _FPLICWT T TIE
COUNTZR REPLY OF ZESPONDINT o

The apvplicant above named respect fully shouweth
g9 undgy -

Te Counter Reply of the respondent filed in the case
has ncither besn =igned now verified by the respond
o hy his dolegat2 end the reply does not indicate

the fezct of deljpgation or authorisation, if any-

Tt has besn beld in Ram Rekha V. Union of Indla,

( 1988 ) B 4.T.C. 16, that the reply shouléd be
filed by the pfficer impleatfed owx by his delegate

snd in case of such delegation the wreply should

cloarly indicate the fack of the delégavion o

( &3“:3 Qe _2)

MDA it



cuthorlsetione e offiesr concined has Ilfully
vafveined from Tling the veply. .n advocetsc ecezmpoi file
the reply on his behelf end the zeply filcd hy the

cévoects mcy bo his argoment but not the weply bl the
vegpondent. e vwerlification of ¢he wrunly has basn sim

~0G by sgome person ho has not diselosed his igentity

-

o @thorlty to sizn it ca behalf of the respondsnt.

% thiz vieo of the matter ths couniow cedly flcd in
the ezss is not the ra3ply or wrltten stetement of ths
caspondent gad may Therzlove be not Lzken notice of

by the Hon'vls Tilbunale.

The documents filed with the ecoumber rwerly ere nesther
cortified true coples of thelr ovizinels; nor theiv
conies have besn duly atbusted by some DowrsScn.ezg hewx
Dite has beon onmithsd over some focuments , vG:3AS

ot othew docunmenis there are ovoy ribings. o8t
velzvrant docpmmts viz epplicents lettey dated 25,917
fow rithdrezl of his resisnation, the letiaw To. 8230/

87/D (&ST ~§/CP.IT) dabcd Bth Janmery 1088 fvor the
Tnigtyy of Defenne Covie of Tnata asking the apnplinant

”

4o elariliy ithe mebsrial change in the elrcumshbences to
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(3)0
warrant with.drawal of the resignation, reply thereto

dated 22nd January, 1988 sent by the applicant, the

Personal file of the applicant and his service book

have been withheld to supPress material facts.

Facts stated in the application by the applicant are
reiterated and not repeated hersin to avoid repetition.

Iverments made to the contrary in the counter reply

are denied. New facts stated or new pleas ralsed in
the counter reply of the respondent are being replied

herein-after.

The objection raised about liuntation is untenable for

facts, circumstances, and cause of action stated in

his applicatiom by the applicant.

innexure 1 B of the counter reply is the undertaking

demanded by the department since the a.pplicént vas
then on _202.,1987 a bemporary incombent and it was to
be oprative on appointment in the new assignment
but could not be operative before such appointment in

the comsse of tralning for aprointment as lerddrome

officer in National Airport Zathority, heyeinafter
referred to as N.A4.4. The applicant was made permanent
subsequently . The underiaking vas not to be furnishec

by a permenant incumbent . It was required for
purposes of forwarding the application of the applicami

to N.A. A, for appoinment as Aedivdrome officex ,

i
Contd. (&)
" il BB
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or for gilving ' KO OBTECTION' {0 the applicant for

applying to N.A.A. for the new assignment as

Jerodrome officers The appointment to the post of

Aepodrome officer was subject to the passing out

of a training prescibed therefor and the Govt. of
Tndia was aware of the said tyaining as it vas the

controlling authorty of its publice enterprise,N.A.A.

mexure =2 of the counter reply 1s the resignation

gated Sep. 1, 1987 addressed to the D.F.A. (Estt.),

M.0, D./Fin, through proper Chennel , since the applicant

was then posted as an Assistant in Department of

Finance ( Account ) of the Ministry of Dafence. It

was submitted under duress and Compulsion of the

Officers of the department , as explained by the

applicant in his application . It wvas not accepted
by the competent officer. Tt became inoperative
after September 7, 1987 and could not be pxcepted i
thereafter,

E.nne§ure - %4 is the reliewing order dated gth Septe

1987 and it does not indicate sceeptance of the resi-
gnation by the competent amnthorily , The omission is

significant. The factum of acceptance of the

regignation wvould have been mentioned in the order

Contde (5) M
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1f the resignation had been accepted by the competent

authority « A simpliciter order of relieving was

passed without the acceptance of the resignation by the

competent authority , since the applicant had become

a permanent incumbent by that time and his LIET over

nis permanent post could not be terminated under F.Re
1’+,A even with his consénf. through resignation.
Fundamental mle §f service Qa.s not énended by the CGovte
of India in ccnfomﬁ;y witﬁ the Ol . No. 28016/5/85-ESTT

(C) dated 31.1.1986 refarred %o in the counteyreply.

[nnexure =3 of the counter reply 1is the office lMemor-

endum WNo. 28016/5/85-Estt (c) dated 31.1.1936 mentioned
abpve o % relates to the appointment of Central
Covt. Servant in the Central Public enterprises on

immediate absorption basis. Para 7 of the 0.}, is very

important. It % inter alia states specifically that
formal amengments in the statutory rules wilR be

carrieq out in due courge. But the Govt. of India

did not agrce to amend the prelevant fundamental rules ,

as the Same have not been amended so for . Without

amendment of F.R.S. 124, 13, 1%+ and 141 the 0.4, has

no value in law and cannot override the n statutory

Fundamental Pules of Service. It is an arbitrery

office order violative of the statutory rulcs and
-

Contde(86)e
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cannot be relied upon to deprive the applicant of his

(6.

legal right to meintain his LIGN over his permagnent
post in the Govt. of India tilb permanently absorbed 3in

over another post , Besides the LIEN of the applicant
over his permanent post could not be terminated by any
anthority except the president as indicated by F.R-14

wherein even the power to suspsend the LIZEH rested

vith the President.

Admittedly the applicant withdrew his resignation

through his leiter dated 25th September 1987 , 1.e.

wvithin 1% days from 9th September 1987, the gay vhen

®a he was relieved of his duty under the Govt. to join

a new assignment under NeA.Aa a public enterprise of

the Govt. of Tndia itself. He had to withdraw the

resignatioy since he was not by then allowed to join
the new assignment by N.4A.A.  The materlal change in

the circumstances was intimated to the Govit. of India

by the applicant by his letter of withgrawal of
presignation and subsegnent letters . Te Govt. of

Tnala coald not lawfully disallow the applicant to

withdraw his resignatiom for a cogent and compelling

reason and coald not thersby force the applicant to wall
on to join the new assignment at a future date to his

disafivantage.

Contd. (?) ,
M/uUQ/L/\Q )
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Rile 26 of central OCivil Services Pension Rules was
misapplied to the case of the applicant at the time of

his request to withdraw his resignation on 25th Sept.

1987 since fie applicant had not by then joined the new

assiznment under N.A.A. , and only fifteen (150 days

11

had passed by since the gate of his being relieved £REH of
his duty under 0z the CGovt. Besldes the Pensicn Rile
could not be applieg to deprive the applicant of his
right to withdraw the resignation at the earllest date,
especially vhen it was not fqrmally accepted by the

competent authority treating it ( vesignation ) as a mere

technical formality, and simply relieving the applicant
of his duties to join the new assignment vide Govt. of
India, Ministry of Finance , 0.M., No. 3379-E,I11(v)/65
dated 17th June, 1965 repro@ueed under the Rale & 26

ibid in P. Muthu Swamy's Pension Compilation (Ninth

Editiocn )

Rule 26 ibid is violative of F.R.14id , and cannot

override the statutory rules relating to LIEN over the

permanent post of the applicant. Besides it is also
arbitrary and diseriminatory in nature, as it arbit rarily

diseriminates in  between Govi. Service and service

of the Public Enterprise vholly or substantially
controlled or financed by the Govt. in respect of vithdra:

~wal of resignaticm.

COntd.(B); M\MOU\Q
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12, Mnexure - 5 of the counfler reply is Govt. of India
reply letter No. 8930/87/D (Est. I/GP-II) dated 8th March

1988 rigarding withdrawal of resignation. It related to

~ the orizinal letter dated 25.9.87 regarding withdrawal
of resignation theough it refers to a subsiquent letter

dated 22.1.88 vwhich was sent iln reply to the Govts. of
Ingla letter No. 8930/87/1988 re D(Est.-1/GP-II) dated

8th Jaunary 1988 requring the applicent to clearify the
changed circumstances under which the resigration was being

withdrawm. The connected letters have been suppressed

to conceal the truth of the matter. Theéy may- be perused

-
by summoming the personal file of the applicant, and the
relevant record .
13. Govt. of Indla took an unduly long time of more than
4 five months in sending thelr reply to the appliceant
s _ , .

regarding his request to withdraw his resiganaticm{m

the peantime N.A.A. called upon the applicent to join

the training course as dsrodrome officer (Trainee ) and

being out of job the applicant had no option but to join

the training.

i%4. The applicant did his best to pass out the training bub

could not do so. Hence he was not appolnted to the

post of Jlerodrome Officer by Neledo

15, On not being appointed to the Post of Aerodrome Officer

the applicant reported to in the Govt. of India for

‘ 3 /
Contd.(9)e 5anﬂkhﬁ&
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13.

19.

T\
(9). @

permission to  join his pemanpnt post cn the basis of
his LIEN thereon under statutory Rundamental Rules of

Service. He couitd not do so earlier, vuhile under

training for the post of Asrodrome Officer.

Te cause of action to file the present application
before the Hon'ble Tribunal arose on 7th Hay, 1690 when

the applicant was not allowed to join his Permanent Post

on his not getting apvointment on the nev assigument over

tA
the post of derodrome Officer ,AN.K.A. The applicant

had sufficient cause for not making the application @

earlter while under Training for the post of dsrodrome

Officevs

The averments made by the applicant in his applicadion
in respect of cause of actimm to file his appligation

are just and proper. They have been wrongly and

improperly described as mischigvous and misleading im

counter reply. Such a remark is unwarranted.

The application was filed within time and averments

made to the cantrary in the counter reply are denied.

ot
/nnexure -6 ¢£2 , the oxunter reply, especially 1ts

paras 2,3, and 4,indicates that & simple request wvas

made therein for a relieving order slmpliciter by

7.5.(B) and no request was made therein by the

oo

Corfc do (107 .
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1

initiating Officer for the =x acceptance of the resignat®

-ion , resignation. J.S5. (B) being competent authority

to relieve was reciuested to accord kind approval to
the relieving of Sri Mukul Upretl with efect from
7.901987 (AN,) . J.S{E) was not reported to be competnet
anthority %o accept the resignation. There 1is no
endorsement regapding acceptance of the resignation by

the competent authority. The office noting does not

indisate who was the competent authority to accept the

resignation , Since the President of India was the

appointing authority of applicant, he alone or his dele-

gate could only accord acceptance of the resigygtion,

but the papers do not seem %o have besn submitted to

aﬂ)’lb\F‘J" i
him for according appeobdd for the acceptance of the

resignation . The resignation was simply treatédy
ag a mere technical formality for relizwing the
applicant andvas not submitted to the competant authority

for according his acceptance there-on . No endorsement

about acceptance of resgination is recorded over
snnexure -6, The date of the signature of JS(E) was
first typed as 8.9.87 and leter on tampered with

a over.writing to appear as 9.9.1987, The relieving

order = innexure 4 of the counter zeply is also dated

M/de/u&' )

Contd. (11).



20

(13)
Oth Septembe:r 1987, Lven in the said HRelieving
Crder the factum of acceptance of resignation was

not menticned . It was stated therein " On bsing

selected for appointment to the post of ‘ierodrome Officer’

in the National aAlrport -uthority of India, Shri Mulkul
Upreti, a permanent dssisgant of this Ministry is relieved
of his duties in the Ministry of Dafence with e.ffect
from 7.9.87 (aM)." The order novhere states that the
applicant vas being relieved of his dutiss of his

permanent post ofi the acceptance of his resignation.
If the resignatica had been formally accepted by  the

competent Juthority <hich could bs The Presigent of
Indlg or his delegate and none-else, the Ralieving
order would have been passed on the basis of ageeptance
of resignation and not the basis of selecticn for
appointment to the post of ‘derodroue Offiger' in the

Hetional airport .wthority.

Te accepiance of resignation by the competent authority wac

w30 no-where mentioned by Govie of Indla in any of

their letiters or commmnicaticns issued in the matter.

The omissica is significant and operates as a Prcaissorry

Egtoppel against the Govt. of India. Since the

‘Govt. of ndla at no stage of the matter intimated to

the applicent thet his resignation had baen accepted,

1t 18 pow ssbopped to asssrt thet resignaticn hac

(Contd. (12)-

LU
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besn accepted o

21, Since the resignaticn was not accepted
the applicant could lavfully withdraw it and the ruldngs
citeq 1in Bhe application in support of the contention are
applicable to the present case.

22, Ralevant record of the department vherein
the applicant was serving under the Govt. of India including

nis personal file and service Book will disclose to the

Hon'ble Tritunal how the matter was processed in the department
and vho was the authority_‘competent to appoint the

applicant or dismiss hinm or to accept his Tesignaticn. The

same may be summoned and perused in the interest of Justice.

Lucknow

Da.ted‘-' 1508091

(° WUKUL UPHETI )

Applicant.

s VERIFICATION 13

I, Mukul Upreti, scn of Sri Ramesh (nhandra Uprati ,
aged about 28} years , without job, at present residing at -
23 B.N. Foad, Iucknow do hereby verify that the contents of
paras 1 to 22 of the Rejoinder are trus® to my personal

knowledge and belief and that no material fact has been

suppressed.

Signed this 15th day of Xagust 1991 at ?09;:

TaacknOve. Q/\Q
w
( MUKUL UPRETI )

tpplicant.

(\YMWZM
</:—3,
&7}',9814&5?"&) ‘
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" \7 BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL,
CIRCUIT BENCH, LUCKNOW
M.P. No. (2. OF 1992(L)
+
In Re:
T.A. No. 4 OF 1991(T)
[0.A. No. 1285 OF 1990]
Union of India & Others ... Applicant/Respondent
In Re:
Mukul Upreti ‘ cee APPLICANT
>
' Versus
Union of India & Others - .+« RESPONDENTS
_ APPLICATION FOR
&‘JV' TAKING THE SUPPLEMENTARY COUNTER REPLY OF THE RESPONDENTS
TO THE REJOINDER FILED‘BY THE APPLICANT
ON RECORD OF THE HON'BLE TRIBUNAL
»~}03J7/ The Applicants / Respondents most

;f,‘>ﬁ
qu dpé~£? respectfully submits as under:

e

. Tha) the Applicant has filed Rejoinder to the
Counter Reply of the Respondents. Keeping in
view the «contents of the Rejoinder of the
Applicant, it 'was necessary to file
Supplementary Counter Reply of the Respondents

o the Rejoinder filed by the Applica;%}

e W Uelligghs




2. That the Supplementéry Counter Reply to the
Rejoinder filed by the Applicant is ready and
the Applicants / Respondents request this
Hon'ble Tribunal to permit the Applicants to
file the Supplementary Counter Reply and take
the said Suplementary Counter Reply on record
of the Hon'ble Tribunal.

Therefore, it is requested that for the
reasons stated above, this Hon'ble Tribunal may
be pleased to permit the Applicants to file the
Supplementary Counter Reply and take the same
on record of the Hon'ble Tribunal in the
interest of justice.

Lucknow, ASIT KUMAR CHATURVEDI)

Dated : ‘ Advocate

COUNSEL FOR THE APPLICANTS/RESPONDENTS
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BEFORE THE CE.. CONZIE AT AT T
PRINC_-PAL BEJNCH

]
-

NEW DELHIL
APPLICATION NO.Q A 1285 of 1990/4/91(TL)

Shri Mukul Upreti ese Applicant
A Versus
Union of India
Through the Sepgretary to the
Government @f India, Ministry .
of Defence oo Respondent
INDE X
S.No. Particulars Pages C.Fees
1. Supplementary/Counter reply
to the rejoinder filed by the
applicant 1 - 14
2. Annexure 7
Government of India Notification
No. 551 dated 14.2.90 15 - 16
3. Annexure 8
AppTioantg letter dated
22.1.1988 17
4, Annexure 9
Ministry of Defence Order No.
15(30)79-D(Est.I/Gp.I)
dated 6.3.1982, 18
RE SPONDENT

THROUGH:

\A’W \.S\ \/\fkbw-cw\ C,( << :tuwuqi\'

CENTRAL(({,\C'?% KUMAR CHAT URVEDI)

. ADIL. STANDING COUNSEL
Lucknow NEW DELHI

Tated:
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Before the Centru. ...inistrative Tribunal

Lucknow 3e¢nch, Lucknow
Application No.0.A,1285 of 1990/4/91(TL)
Shri Mukul Upreti TR Applicant
versus '
Union of India
Through the Secretary to the Govt. .of India, Ministry of

Defence, New Delhi soes Respondent

Supplementary/Counter reply of the respondent to the

rejoinder filed by the applicant in the above cited case

The respondent respectfully showeth:

Reply on merits:

Para 1: The averments made in the said para are factually
incorrect and denied; The counter reply filed by
the respondent in the above cited case has been
verified and signed by Shri I,S, Parihar, Under
Secretary to the Government of India for and on

behalf of the Union of India. As per the Govern-

-
: 1
A . s .
/ ment of India, Ministry of lLaw and Justice,

Department of legal Affeirs notification No.
S.R.0.351 dated 14th February, 1990 (Annexure
No.7 to the Supplementary Counter Reply), the
Under Seéretary is one of the officers who have
been authorised to sign plaints and written
statements in suits in any Court of Civil
jurisdiction or (in written proceedings) by or

against the Central Government,

e 2/-
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The counte.; . .0ply so prepared on behalf
of the Union of India was filed in the Cen*ral
Administrative Tribunal, Principal Bench, New
Delhi by Shri P.P.Khurana, Central Government
Additional Standing Counsel, He was authorised
to do so on behalf of the Union of India vide
Vakalatnama dated 17th August, 1990,

As such, the counter reply filed in this
case is the correct and authentic reply on behalf
of the Respondent. The averments made in the
rejoinder are mischievious and without any basis.

Therefore, the Hon'ble Tribunal is recuested not

to +take notice of them.

> Para 2: In reply to this para it is submitted that
the documents furnished along with the counter
reply are the true copies and were annexed for

the purpose of reference., If the certified

A\ 9 ¢
A SO\ \ N )
VoA { copies or the originals are required for perusal
t : then the same can be submitted as an when desired,
-
Para ‘3: No reply is reouired to this para.
Para 4: As already mentioned in the counter reply

the application is not maintainable in terms of
Section 21(1)(a) of the Administrative Tribunal
Act., The case was finelly decided in 1988 and
the present application was filed beyond the
period of limitation prescribed under Section
21 of the Administrative Tribunal Act, The
successive representations cannot extend the

statutory limit of time,
. 003/’—
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Para 5: The averments made by the applicant in the
said para are wrong and denied. The statement

¢
A
P

PA

of the applicant that the undertaking dated
2,2,1987 is réquired to be given only by a
1 temporary Government servant is mischievious and mis-

leading. It is misleading because of the facts ithat

the Government servant irrespective of his status
whether he is temporary or permanent is reg-
uired to severe all his relations with the
Government job for taking appointment in Central
Public interprise, As per the instructions
issued by the Department of Personnel and |

% Training vide their 0.M.No.28016/5/85-Estt(C)

y
dated 31.1.86 a Government servant whether he
is temporary or permanent who has been selected

™, .
Vo - ~~ 4
LY “B\A.Kf' ' for a post in a Central Public Interprise can

- L
4,

be released only after ébtaining and accerting

his resignation from the Government service,
Therefore as a matter of abundant precaution

a undertasking is taken from the Government
empluyea when their applications are forwarded

for appointment in the Central Public Enterprise
to the effect that in the event of his selection
for the post in Public Sector Enterprise/Corporation/
Autonomous Body for which he has volunteered that
he will proceed to the new assignment, if-
selected on immediate absorption basis and will he
deemed to have proceeded on retirement from the

pe. 1t department. The declaration is also taken

b/
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to the effect that he will not be able teo revert s

to the parent department and hold any lien,

Para 6: It is denied that he had submitted his
resigﬁation from the post of Assistant in the
Ministry of Defence under duress aﬁd compulsion,
In hig resignation letter dated 1.9,87 he has
clearly indicated that he has been selected
for appointment as Aerodrome Officer in-Nat~
ional Airports Authority, therefore his resig-
nation may be accepted and he may be relieved
from the services with effect from 7th September,
1987. The applicant had given very short notice
i.e., only 7 days for the effective date from
» ' which he intended- to resign from the Government
(;\ S"\J\\%E;f service, However, it was expeditiously pro-
cessed so that there may be no delay to him for

taking up the new appointment,

Para 7: The relieving order dated 9.9.87 (Annex.No.4 to
4 Counter Reply was issued on the acceptance of the res-
ignation, submitted by the applicant. In the resigna-

ﬁion letter it was indicated that he has been selec-

ted for appointment as Aerodrome Officer in National

- Airports Authority, therefore his resignation
from th= post of Assistant may bs accepted and
he may be relieved from ths service with effect
from 7.9,1987. Accordingly, in the relieving
order dated 9.9,87 it was mentioned that he is

e 5/=



&j:;2?4>\J\~\%SC/

-~

Para é:
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being relieved of his duties in the Ministry
of Defence with effect from 7.9.87 (AN). Also
that his name has accordingly been struek off
the strength of the Ministry of Defence with
effect from the same date., The relieving orders
so issued on the acceptance of the resignation
of the applicant, were therefore in order,
Since it is specifically mentioned in the O,M.
No.28016/5/85-Estt(C) dated 31.1.86 (Annexure
3 of Counter Reply) that no lien/quasi perma-
nent status of the Government servant concerned
will be retained in his parent cadre and all
his connections with the Government will be
severed on his release for appointment in an
enterprise and he will not be allowed to revert
to his parent cadre. Therefore, irrespective
of the fact that the applicant was a permanent
incumbent, it was not required to maintain his
liéﬁ and he could not revert back, F,R.14 A
applies to Government servant., Consequent on
his resigning from Government service and con-
seequently having been relieved, The applicant
ceased to be a Governmenf servant and hence
F.R.14 A is not relevant,

In reply to the averments made in this bara
it is mentioned that in para 7 of 0.M.No.28016/

5/85-%stt(C) dated 31.1.1986 (Annexure 3 of

P -
.

..6/~
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. Counter Reply) it is specifically mentioned

that all existing instructions on the appoint-
ment of Central Government Servant in the
Central Public Enterprise will stend emended/
superceded, However no 'statutory rule exist on
the appointment of Central Government Servent
in the Central Public Enterprise as such the
conditions have been prescribed'under instru-
ction only as sucl no formal amendments in thez
statutory rules, where considered necessary.
Therfore, the applicant has misled by stating
that in the para 7 of tha said 0.M. it has
béen mentioned that formal amendments in the
statutory rules will. be carried out in due
course. Since on resigning from the Government
job for taking assignment in Central Public
Enterprise a person ceases to be a Governﬁent
servant, therefore, Fundamental rules ar2 not
applicable to him. No where the lien of thc
applicant has been suspended, 3Because of

his resignation he was not entitled for any
lien, otherwise resignation will have no
meaning.

In the said para the applicant has made
wrong and misleading statement, The appli-
cant in his app]ications‘for the withdrawal of
his resignation had no where mentioned any
material change of the circumstances.

.7/
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Para 10}
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-
In the applicatcioa dated 22.1.1988 (Annexure
No.8 to supplementary Counter Reply) for the
withdrawal of resignation the applicant had
stated thet he was to join training as
Aerodrome Officer on 26.10.87 but could not
join the same &s he had contracted 'infectious
hepatatis'. However, the National Airport

Authority had agreed to take him for training

from 25th January, 1988 which the applicant

preferred to join. Tt is therefore seen that the

applicant did not join the National Airport

" Authority initially with effect from 26.10.87

only on personal grounds and preferred to
join subsequently. Besides, in the letter of
resignation the applicant had not specified
any date from which he was required to join
the new assignment, Therefore, the applicant
has made a misleading statement that when he
had initially submitted his application for

withdrawal of his resignation he was not

()]

allowed to join new assignment in National

Airport Authority.

The averment made by the applicent in
this para that Rule 26 of Central Services
Pension Rules was misapplied in his case is
wrong and denied., The resignation of the
applicant was accepted by the competent

authority prior to his release from the

008/—
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Ministry of Defence. Sub Rule (5) of Rule 26

of CCS (Pension) Rules, 1972 clearly states

that a request for withdrawal of resignation
cannot be accepted by the appointing authority
where a Governmaent servant resigns his service

or post with a view to taking up an appointment

in or under a private commercial company or in

or under a corporation or‘company wholly or
substantially controlled or financed by the
Government. In the present instance the applicant
had resigned from the Ministry of Defence in-order
to take appointment under a Central Public
Enterprise. In view of this, the reguest made

by the applicent for withdrawal of his resignation
after it was accepted w&s not permissible under
the rules., The Government of India, Ministry of
Finance 0.M.No.3379 E III(b)/65 dated 17th June,
1965 pertains to the Government servants who
apply in the same or other Departments of
Government of India, The reference to this

0.M. in the said para is not understood as the

samz is not applicable in the instant case,

The averment of the applicant in this
para that Rule 26 of CCS (Pension) Rules is
violative of F.R. 14 A is baseless and denied.
On th. acceptance of his resignation to take up
assignment in Central Public nterprise, the
applicant ceesed to be the Government servant,

Therefore, FR 14 A is not applicable in his case.

009/—
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Para 12:

Para 13:

bt e L L

< -

In reply to the averments nade in this para
it is stated that no material fact was suppressed
in this Ministry's 0.M.No.8930/87/D(Est.I/Gp.II)
dated 8th March, 1988 (Annexure No.5 to Counter
Reply). If required the relevant records can
be submitted for the perusal of the Tribunal,

The applicant was asked vide this Ministry's
0.M.No.8930/87/38-D(Est.I/Gp.II) dated 8th Jan-
uary, 1988 to clarify the reason leading to his
not Jjoining the office of the National Airport
Authority. The representations of the applicant
were carefully examined and since his request
was not covered under the rules and instructions,
he was accordingly informed vide this Ministry's
0.M.No.8930/87/D(Est.I/Gp.II) dated 8th March,
1988 that his request for retention of lien
and withdrawal of resignation could not be
accepted as he had resigned from the post of
Assistant in the Ministry of Defence in order
to jdin the National Airport Authority which is
a Central Public Enterprise. 1In the reply his
attention was also invited to Department of
Personnel & Training's 0.M.No.28016/5/85~Estt(C),
dated 31.1.86 and Rule 26 of the CCS (Pension)
Rules in the light of whichhis request was
examined and rejected. The applicant on his
own violation had not Jjoined the assignment in

National Airport Authority with effect from
.919/—
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Para 15 &
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56.19.1987. As mentioned by him in his repre-
sentation dated 22.1.1988 he did not join the
National Airport Authority in time on personal
grounds and he had preferred to join the same
with effect from 25.1.1988. The applicant
had himself preferred to resign from the Govern-
ment service to take up the assignment in the
National Airport Authority and he was relieved from
the Ministry of Defence on the date specified
b? him., Therefore, the Government was not
liable if there is any delay-on the part of the
applicant to take up the new assignment in time.

The Government is»not liable if the applicant
could not pass out the training for appointment
in National Airport Authority. It is the appli-
eant who was required to make his best efforts to
qualify the same since he had taken the saild
assignment with his own consent and wishes. in
this regard it may be pointed out that the appli-
catt has not indicated the reasons why he was

unable to qualify the training.

16: As already mentioned the.applicant had
requested for withdrawal of his resignation and
retention of his lien in this Ministry vide his
representation dated 25.9.87. The representa-
tion was examined in the light of the existing
rules and instructions on the subject and the

applicant was informed vide this Ministry's O...
0011/-'
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Para 18:

~applicant in these paras has made
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NQ,8930/87/D(ESt¢I/Gp.II) dated 8th March, 1988

(Annexure No.5 to Counter Reply) that his reg-

vest was not acceptable as it was not covered

thereunder., The provisions under which ais

representation was examined was also communi-

cated to him. In the reply given by the Ministry
of Defence to the applicant vide 0.M.No.394/89~
D(Esth/Gp@II) dated 7th May, 1990 (Annexure to~

original Application) in response to his repre-
sentation received on 16.4.1990 only reiterates
the final decision already communicated to him
vide this Ministry's o.M.No.8930/87—D(Est.I/
Gp.II) dated 8th March, 1988. It is well settled

that repeated representations do not afford a

fresh cause of action. Since a final reply
to the representation made by the applicant
was issued on 8th March; 1988 period of limi~-
tation would count from that date and not

from 7.5.90 as the applicant contends. The

misleading

and mischievious statements Jjust to cover up
the delay and lapse ofl his part for not

filing the application in the Tribunal 1in

time.

In reply to this para it is stated that it
is only the after thought and matter of epinion
of tre applicant.

In view of the facts stated above in reply
4o paras 15 & 16 it is mentioned that applica-

tion suffered from Bar of limitation.

12/~
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Para 20:
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In para 2 of Annexure 6 of the counter
reply it has been clearly mentioned that the
applicant has submittedlhis resignation and
nad reguested to accept the same with effect
from 7+9.87. The resignation was submitted
for the approval of Joint Secretary (Establish-
ment), Ministry of Defence. ‘The power of
appointment to the post of Assistant held
by the applicant which is a Group 'B' non-
gazetted post is delegated to the said Joint'

secretary, as evident from Oorder No,15(30)79-

D(Est.1/Gp.I) dated 6.3.82 (Annexure NO.% to

Supplementary counter Reply). The resignation

was accepted by him and accordingly the orders
of relieving of the applicant with effect from
7.9.87 were issued. ‘In the orders it was
clearly mentioned that his name has been struck
off thé strength of the Ministry of Defence with
effect from 7.9.87. The orders were in tune of
the resignation letter dated 1.9.87 submitted
by the appliéant that on his selection for
appointment to the post of Aerodrome Officer

in National Airport Authority he intended to

resign from the service and he may be relieved

with effect from 7.9.87.

It is only an after thought of the applicart
that his resignation was not accepted by thre
competent authority. The resignation of the
applicant was accepted by the Joint Secretary

.. 13/-
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(Establishment) Miﬁistry of Defence, The autho-
rity had been conferred to the said Joint Secre-
tary vide Ministry of Defence Order wo.15(39)79-
D(Est.I/Gp.I) dated 6£.3.1982 (Annexure Jo.9 to
the Supplementary Counter Reply). In the said
order it has been clearly mentioned that with
ﬁhe approval of Raksha Mantri that with imme-
diate effect, all caseé relating to appoihtment,
confirmation etc. (excluding-disciplihary) in
rela%ion to Group 'B' posts (Gazetted and Non-
gazetted) in the Ministry of Defence Secretariat
will e disposed off with the approval of Joint
Secretary (Establishment)., The applicant held
the *Group 'Bf Non-gazetted post of Assistant
in the Ministry of Defence and the authority
compétent to appoint in respect of the service
sr post is the authority competent to accept
the resignation of the Government servant. As
such the resignation of the applicant was
accepted by the Competent Authority to do so.

It is baseless that the applicant was not
informed that his resignation was not accepted
by the Competent Authority.

As already mentioned in reply to the paras
19 & 20 of the rejoinder, the resignation of the
applicant was accepted by the Joint Secretary
(Establishment) Ministry of Defence who has been
empowered to do so, therefore, the gquestion of

withdrawing of tae resignafion by the applicant
0.14/"'
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on the ground that it was not accepted by che

Cempetent Authority is misleading.

Para 22: The relevant records as and when desired

can be produced for the perusal of the Tribunal.

In view of the facts and submissions

already made in the counter reply and in the above
paravit is submitted that the present application
being devoid of any merit may kindly be dismissed
with costs.
Prayed accordingl¥y
On behalf of the Respondent
3—5’ 4 t L --’f‘— i _0’\ «
'\ J’f \/\\;L VY. - AN
Through (ASIT KUMAR CHATURVEDI).
VERIFICATION

Verified at New Delhi on this day of
Qo™ Jan, 1894 that the contents of this

reply are true to the best of my knowledge and on the
basis of information received from the official
records believed to be true and that 1 have not

supressed any material fact.

A

7

1
\?9\@%\/\&%“'
4
(B.P,STNGH)
Date: 20.1.92 on behalf of Union of India
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TO B"}i’”‘?LISH“D IN 'ﬂ“" CAZF"I‘I'E OF INDIA FART 1I SECTICN 3 )
SUB SECTIC’Q (1) sIMULT? J\EOUSLY WITH HINDI VERSICN

—

P

chbrnm nt c£ India
(Bharet Sn rker)
Ministry ~f Law ~nd custicc
. (vidhi aur Nyay?2 Mentrrleye)
: Dopartm.nt ¢ £ Loonl rffeirs
. (vidhi Krry»a vibhag)

RER
#
h Noew Dolhi, thco 14th Fobruary, 1990
k _
. NCTIFICATICN
18 WR.0. 35] In X .rcis. £ the pew.Xs cenforre d

1
by rulc 1 ¢f ecrdor XXVII cf the First Schidul.. tr the Cede

I

cf Civil Preecdurc 1908 (5 of 1908) ~nd in gup.re.ssirn cf the

I

Lzw Ne. SRO 351 dnted 25.1,1958 ~nd 165 éatcd the 1st SCptgmhcr,

netificrticn of the Gevernment cf India in the Ministryicf

19J§J the Central Gevornment horchy appcointes-

(1) The cffic res spicificd in the cchodule annoxcd hoxe
- Fkr“‘nq by vhem plaints and written statements in suits
in ~ny ccurt cf civil jurisdicticn ~r (in writ precccding) by

cr ~gainst the Contral Gevoernment shall be silgned;

(ti)t;hccﬂ cf ths cfficcrs referrcd te in sub—cl5usc (1)
whe arc churtntpd with tho frets f the casc, as persans hy

whcmh such pleints snd writtcn gtrt.ments shall be Vyrlflcd.

h

| SCHEDULE

Te WGENZRAL
hiy Scerotrry, Addl 11 ppl Socrctecy, Spowial 5.0re ALY,
I

Jcint S (r\t"ry, Dirccter, Doputy Socrei Ly, ﬁudur‘Sccrctpry

L e G vernmont ~f Trdia or Dosk Cfficer/S. (11'n officere

: %E%V"\%/@\ vreeees2/=
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Qffice of the Chief acministrative Ofsrice..,
Chief Administrative Officer
Deputy Chief Administrative Officer

senior Administrative Officers

Canteen Stores Department ‘

General Manager, Canteen Stores Department

Joint General Manager, Canteen Stores Départment

'Regional Manager, Canteen Stores Department

Debot Managers, Canteen Stores Department

Defence Accounts Department -

Assistant/peputy/Additional Controller

Geéneral of Defence Accounts

Controller/Joint Controllers/Deputy Controllers/
Assistant Controliers of Defence Accounts,

Accounts Officers,

Director General, Defence Lands and Cantonments,
Deputy Director GenetalI'DefenceiLands and Cantonrtng

Assistant Director'Genefal,‘Defence Lands and
Cantonments '

Director, Defence lLands and Cantonmcnts

Deputy Director, Defence Lands énd Cantonmnets
quence,Estgte offiqer_.

Special Dcfence Eslate Officer

Assistant Dpefence Estates oOfficer,

N
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| Mukul Upreti,

’ c/0 Sh. N.C. Joshi,
! A-124-B, Phase 17,
Ashok Vihar,

DELHI - 110052

To
i
. The Joint Secretary,
‘ Ministry of Defence,
Sou‘t{h Block,
New Delhi

(E)

regarding withdrawl of resignation

“ Subs clerification
' acainst permenent post of Assistent
I .
l Sir' A\N ‘\
In continuation of my letter dated 2nd December, 1987, )
er processing.

f
\ which remains unfeplied and is reported to be uued
I am to clarify that I had initially withdrawn my resignation,
! vide my Regd.A.D. letter dated 25th Sep.1987 addressedto the
Under Secretary, Ministry bf Defence, D(Estt.I/Gp 11) ( a
photostat copy enclosed for ready reference), if my kien over
-s not to be retained. The said

perranent post of assistant w
letter dt. 25th Sep.1987 was received in the office of the
/Gp I1) on 29th Sep.1987 vide Postzl

Under Secretary D(Estt.l
, Acknowl edgement receipt.
25th Sep. 1987 has notbeen replied

PN 4 Since my letier dt.
yﬁ// and I have finally decided to resume my duty on the permanent , A
post of Assistant and presented the applic:ztion dte. 2-12-1987,
. it may also be ment ioned that my resignation over the perma=- \
nent post was submitted under duress and mental oppression
“ caused by the refusal of leave needed to appe:f at the final
ivil Services and on acoount

‘competitive examination of Indian Ci
intment to the post of Aerodrome

'I
] k& of my selection for appo
Off icer in the National Airport ruthority.
)
\ 'I therefore request you to keep in view the above stated
r on my application

k\ﬂ&~ relevant facts in passinz the necessary orce
4 ;Qr withdrawl of mv resignation.
at suitabkle order may kincly be

in my nermanent post of Assistant

ot remain without permanent

\
Tt is also requested t
passed soon to enable me to jo

1
£ at the earliest so that I may n
jobe
L
1 \ An early reply is sol icited.
Yours faithfully,,

Dk |
Py e
v oor) 1983 | Mol UfX&&\
/‘I'—‘“ -
(MUKUL UPRETI) .

>
[4a)

o0:- Department of Personnel and Training(cs II).
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f No0.15(30)/79/D(Est.I/Gp.I)
Government of India
Ministry of Defence,

ﬁ : New Delhi, the 6th March, 1982

,ORDER

ff '

It has been decided with the approval of Raksha
'Mantri that with immediate effect, all cases relating to
vapp01ntments confirmation, etc. (ehcludlng disciplinary)
"in relation to Group 'B!' posts (Gazetted and Non-
.wﬁazetted) in the Ministry of Defence Secretariat will be

" disposed of with the approval of Js(=).

. 2. Similar cases relating to Under Sedretaries and
equivalent will be disposed of with the anproval of
Additional Secretary/Defence Secretary.

3. Cases relating to appointments, etc., of Deputy
Secretaries and above w11] continue to be submitted for

approval of R.M.

k ' _
' ‘ S3/- C.F. Kapoor
. Deputy Secy. to the Govt. of India
. Copy to:-
"I. XX XX XX
; ,_}ﬁV&%%(/

Aggﬁrwal/:
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Li the Con fRAL ADWLals A ITui HISUnAL,
SENCH AT LUSAIGW
™ ¢ Ng- \3 \q;_ KL‘
ipplic: tion Koo )../91 @TL)-OA 1285/1990.

e

rivdkul Upreti @ = = =« = = [fr+iceént

Union of Indid@ @ = =« = = = = Resporncent.

FeFe: 27=L-92
AP sLICAT O TU Ao Uwoliluy) suinsd by
ALCUHD Fru. THE SULTOUPY op wailil OF
LipIa, Iilo mx VF saren s Jhosa AULD

29=(ix) Of C A T ratliwlnn il ow .

In the above mentioned cése tne following
docments will be required for the perusal of the
hon'ole 3ench in the course of heering to &scertion

the truth of the matter:-

+= Porsonal file of wmukul Upreti, @ perm@nent
Assis®nt of the iinistry of Jeferce (Fimdrce Divisior

ey Delhi-

2= vervice Bodck of the s2id. ukul Upreti.

3~ dAeSizrAtion of ..ukul upreti d@ted U =UQ-19&7.




L= Crd.r of acceptérCe, if any, by the competRnt authori

of Covts of Indi@ in respect of the resigrdtion of . U£ul

Upretis
1’

5= Letter of the said iiukul Upreti dte 25-9-87 to with~
dréwr his resigration-
6- Letter 0f Goverment of Indid, ..inistry o. Defence
Yo 8930/87/p LESTP I/GP II)dated 8th Jon, 198t t ..uxul
Upreti-

¥ 7~ Heply letter of iiusul Upreti dte &n- 22, 19%¢
Govte of India, ..iristyy of Deferce-
8- Order,if any,of the compet®nt duthority of

‘arl India j.inistry of defence 8llowing ..ukul Upreti to wit

Lo drév & his resigndtione

9- Represent®tion of .ukul Upreti to the Goute of Ingisa,
;linisty of defence through the secretry dt- {ove 19886
or L2-L-1969 regirding m2intendnce of his lien over nis

permanent post of an Assist2nt.

3

;diﬁ 3

>

10- Order of the compet8nt authority of Govt, of I
~inistry of defennce,if any, rezerding termirgticn of

liegn of .ukul Upreti over his perm@nent post of &n isstt

+i= Letter of Govte of Irndia, I.inistry of Jeferce e

91/89/D (EST'I/JP II) dd3t-d 2lst &pril 19¢9.

—




ERAYER
WwharaFURE, it is most respec tfully prayed

that the above mentioned documents mdy kindly ve

requisitéoned from the Goverment of Indid, i.inistry
B ench

of deferce for the perusa@l of the Hon'ble Beek for

Jjust decision of the matter in issue-

08 1- AT
(Joqo OLH.:TD.AL)
L wek now/ ‘ Adwoca te,

8-L-1G92. Coursel for the aprlictH M



