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Isale notice to resyondents to file replies byi
¢ weeks. The counsel prays for orders on interim rélief
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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD \

CIRCUIT BENCH

0.a. 89/90(L) Date of decision:
T.R. Dubey o e s oApplicant
versus
Union of India & others ...Respondents.
Shri R.C. 8ingh ...Counsel for Applicant.
shri D.S. Randhawa ...Counsel for Regpondents.

CORAM
H})ﬂ. Mr. P.C. Jain' Adm. Mmber.

Hon. Mr. J.P. Shama, Judl. Member.

Judgment

(delivered by Hon. Mr. J.P. Shamma, JeMe)

The applicant emploYed as Sepoy in Customs ?reﬁentive
Circle, Nautanva District Maharajganj, moved this
application undger section 19 of £he Administrative
Tribunals Act, 1985 assailing the order passed by Assistant
Collector(Customs Preventive Divisien), Gorakhpur dated
2néd February, 1990 transferring th e applicant f£rom Customs
Preventive Circle Nautanva to Customs (P& I), Varanasi:
with immediate effect. The applicant claimed the relief
thaﬁ the impugned order of transfer atted 2nd February,
1990 (Annexure A-1) be quashed. The brief facts are
that the applicatit is an Ex-Serviceman and was appointed

in the Custems Department as a Sepoy with effect from

b .
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10,12,.1979, The applicant remaired posted at various places

-2-

which have been shown by the applicamt irn para B of para 4
and lastly was posted in Nautanmva where he joined in January,
1990 and from this place he was transferred by the impugned -
order one month after i.e, February,1990 to Varenasi. The
applicant has challenged the transfer order on the ground
that the said transfer order has been passed without juris-
dication and in very high handed manner; that the said
transfer order is afbitrary, malafide anmd has been passed
to chastise the applicant for his homesty and due diligence
which is violative of the Article 14 of the Constitution of
India, Other officials posted with him who have beea transf-
erred subsequent to the applicant, have not yet been reliev-
ed by respcrdent No., 4. the Superinterdent Customs Nautanva,
District Maharajganj, while the applicant had been relieved
with undue haste without being given the advance salary of
one morth and advance T.A.,, the applicant regquested to stay
his transfer by telegram dated‘14.02.90 ( Ann A-8 ) but no
action has been taken so far. The applicant also alleged =z
activities ¢
smugglimg(with the connivance of Superintendent of Customs
for which he made a complaint to Additional Collector.
2. The said transfer order was stayed after admission
of this 0O.A. by the order dated 09.,04.,90, On 23,05.90 the
respondents filed the reply to the application. In this reply,
the respondents had prayed for vacation of the interim stay
order,
3. The contentiocn of the respondents 1s that the order
dated 02,02,1990 transferring the applicant as Sepoy in the
Customs Department from Nautanva District Maharajganj to
Varanasi in the same Customs division was issued by the
Assistant Collector (Custems Division) Gorakhpur as directed
by Additional Collector, Lucknow vide letter dated 31,01.90

in public interest and in administrative exigency. At the

time of arguments the learned counsel for the respondents

&L
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has filed this letter which reads as followss

4.

"Subjects Complaint against the Customs Sepoy C/R

Please refer to your letter C, No. II (8)
4-Confl/90/41 dated 30th January, 1990 vide which the
complaint made by the Supefintendent Customs, Nautanwa
has been forwarded and alsp Supdt. Customs,Nautanwa
forwarded the complaint of Shri P.P. Ram Inspector,
Customs, Nautanwa regardipg the complaint of Shri T.R.
Dubey Sepoy,Nautanwa, yoy may transfer Shri T.R.Dubey
Sepoy to any nen-sensitiye place and take disciplinary
action you may deem f£it pgainst him.”

The respondents have fufther contended that after this

transfer order was served on the applicant he was relieved

from his duty but the applicadgt did:not join at his new place

of posting. The respondents mitted that as funds were not

available in the last financfal year,T.A. advance ceuld not

be given to the applicant.

at the said transfer order was

made in administrative sxigency in public interest under the

direction of Additional Cdllector Customs, Lucknow and the

relevamt confidential offficial record in this regard may be

placed before the Tribungl, It is admitted by the respondents

that the tranzfer order/passed in the cases of Shri Ganga

_.Who

Sagar Singh and Shri Jggdish Prasad/-rere alco transferred out

of Nautanwa have not et been complied with by these officials

as these transfers wefre not on administrative grounds. It is

furthar said that thg Assistant Collector, Customs is compe-

tent to transfer a

‘epoy within the jurisdiction within the

divisiom. It is sajd that the respondents ars not aware about

the alleged ailmedt of the applicant, nor the applicant is

being harassed unnecessarily and transfer has been effected

not ageinct any policy or decision of the Government.

5

reit

The app]icant has filed the rejoinder affidavit

T

erating thd points raised in the applicatién that the

tran=fer has heen effected in a malafide manner to harass

the applicant,

1

Jj/' .
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ve heared the learned counsel for the parties

[£3)

6o | 3fev}1
at length and have gone through the record of the case.

Te Regarding the ccmpetence of the Assistant Collector,
to transfer in the same division, the learned counsel for the
respondants has referrsd to section,4 covéring tranrfer matter
of thes Central Excise Circle_and.Divisional office Procedure
Manual, 1975 Edition, where in, under para 124 in sub-clauc-e
'A' it is said that transfers of Class IV staff chall conti-
nue to he made as hither-to by the Head of Office as defined
in para 103, Central Excise Circular and Divisional Office
Procedure Manual., Para 103 at page 40 section I gives out that
Head Qf Cffice, meaming‘the Circle Officer in respect of the
staff inm a Circle, Divisional Off;cer in.respect of the staff
in a division and the HAC in respect of staff of Collecter
Head Quarters office. The sepoy is é Clasz IV servant in the
Qustoms}Department andpower to transfer is given to the Head
of Office which can be exercised by the Circle or Divisional
Officer. It is said that Varamasi and Nautanca are in the same
P&I Division. The learned counsel for the applicant pointed
out that this is regaréing the Department of Central Excise
and it is not covered bv the Customs Department,However, the
Heading and gfkthe title of the Manual shows that it was
issued under the authority of Central Board of Excise and
Customs and furtherrthe learned counsel for the respondents
pointed out that thess are sister departments and the staff

of Excice and Custéms is often interchangeable and the ;aamé
Manual ap»nlies to the Custﬁms Department also. Thus, it cannot
be said that the wesbexxxxdexpaoaetxby Assistant Collector
of Preventive Circle Gorakhpur 33 not authorised to trans‘erz
the .applicant. Regarding the contention of the applicant that
that the caid. trancfer is malafide, the applicant in the
application has pointed/oﬁt that he has made certain complaints
against Inspectcr of Customs Shri R.P. Ram who was encouraging

smuggling activities. The applicant sent =z Telegram dt.27.1.90,

oo
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has filed this letter which reads as followss

"Subjects Complaint against the Customs Sepoy C/R

Please refer to your letter C. No. II (8)
4-Confl/90/41 dated 30th January, 1950 vide which the
complaint made by the Superintendent Customs, Nautanwa
has been forwarded and also Supdt. Customs,Nautanwa
forwarded the complaint of Shri P.P. Ram Inspector,
Customs, Nautanwa regarding the complaint of Shri T.R.
Dubey Sepoy,Nautanwa, you may transfer Shri T.R.Dubey
Sepoy to any nen-sensitive place and take disciplinary
action you may deem fit against him,"

4, The respondents have further contended that fifter this
transfer order was served on the applicant he was relieved
from his duty but the applicant did:not join at his new place
of posting. The respondents admitted that as funds were not
available in the last financial year,T.A. advance could not
be given to the applicant, That the said transfer order was
made in administrative exigency in public interest under the
direction of Additional Collector Customs, Lucknow and the
relevamt confidential official record in this regard may be
placed before the Tribunal., It is admitted by the respondents
that the transfer order passed in tﬁe}$a5es of Shri Ganga

.. .WNo
Sagar Singh and Shri Jagdish Prasad/-iere also transferred out
of Nautanwa have not yet been complied with by these officials
as these transfers were not on administrative grounds. It is
further said that the Assistant Collector, Customs is compe-~
tent to transfer a Sepoy within the jurisdiction within the
divisiom, It is said that the respondents are not aware about
the alleged ailment of the appnlicant, nor the applicant is
being harassed unnecessarily and transfer has been effected
not againct any pclicy or decision of the Government,
5. The applicant has filed the rejoinder affidavit
reiterating the points raised in the applicatién that the
tran<fer has been effected in a malafide manner to harass

J)/. .

the applicant,

4
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the contents of which have been filed at page No. 26 of the
Original Applicati-n (Annexure A-4), thouch it has no dztesbut
the leafned counsel at the time of arcuments,within the notice
of th~» r=spondents’ counse% has shown the po=tal receipt of
sending the telegram on 27.01.%0, The applicant h#a also sent
a complaint dated 31.,01.90 aginst certain smuggling 2ctivities
(A-5). -In the letter dated 31.01,90, which has been quoted
above, it is made out that certain complaints were made by
Superintendent (Customs), Nautanwa, as well as by Inspector
R.P. Ram and =2lso ths complaint by the applicsnt:m%epoy T.R.
Dubey may be transferred to any non sensitive place and take
disciplinary action whatever deemed fit against him. This letter
completely unlocks the motive behind the transfer.and Such o~
order c«nnat be
transfer 7/ said to be in publlc interest or in administrative
not it . Otherwige:
exigency/has mot been convgsced successfully/by the learned
counsel for the respondents. The applicant joined in Jamuary,
90 and soon after joining he made certain complaints against
the staff posted with him in the said customs outpost on In 1do -
Nepal Boarder and specifically cited instances of certain
smicgling activitieqrwith‘the connivance of Inspector Ram and
other acpoy:??Tigz? iﬁgig 2%§°é?§u%negéogéggfgsatzgaizison
which prompted the respondent No., 3 to shift the applicant to
other place and without holding the enquiry he obtained the
conrent for transfer of Additional Collector, Lucknow. The
Additional Collector, Customs also did not like to get clear
fzets and advised the Assistant Collectdr (Customs) 'P*
Division G orakhpur to transfer the applicant to some nom
sensitive place. The facts are similar to as reported irn the
authority &f Alck Kumar Das vs, Union of India reported in
1990 U.P.E.B.E.C, Volume I, page 22. In this reportec case‘the
Allahabad Bench of the Central Administrative Tribunal ohcerved:
that if the order of tramsfer has been passed in colourable -~

exercise of power with a motive other than the purpcce for

which it is conferred then it amounts to malice in law, as it -
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is supported by a motive which has srisen according to con-

duct of the applicant in the course of employment, vis-a=vis
the respondents®., Ip the present case 2lso it was information
given by the applicant to the respondents regarding undesirab-
le activities of certain colleagues posted at Nautanwa outpost.
The learned counsel for the applicant also placed reliance on
the authority of Umesh Chandra Tiwari vs. State (1988 L.I.C.
page 668 ) where in the Hon'ble High Court of Allahabad has
held that if orders are passed at the direction of other
action -
authority without resorting to the disciplinaryy/ then such a
directiocn was unjust and the trancfer orders so-passed, cannot
be sustained.
8. Of course, the authorities can pass an order of
transfer from one place to another in the interest of public
service or it may be due to exigencies of service or also on
account of administrative reasons., The courts cannot normally
interfere in such matters and the learned counsel for the rec-
pondeants referred to the authority of Shanti Kumar vs. Regional
Deputy Director reported in AIR 1981 S.Cepage 1577 but there
is no question of going back from the established laﬁ?ﬁgwgverll
transfer order of
nothing can be more tainted with malafide than/ig thepresent
case. Just by saying that the transfer has been made in the
interest of public, in the same division, does not take the
malzfide out of the order. In the present case, the applicant
was made to join et Nautanwa in January, 1990 and or the 2nd
Fenruary, 1990 on the directions of the Additional Collector,
Customs, he was ordered to be transferred by Ascistant Collec-
tor, Customs P&T division G orakhpur. In the reply filéd by
the respondents, in this czse, the only reason given out is
that the transfer has been in the public interest. In the
letter referred to above, there is a punitive basis of transfer.
Further, in the counter affidavit administrative exigency
or public interest has not been discussed. It is said by the

respondents that the confidential record shall be placed bhe-

le .
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fore the Tribumal, but .as it wasthot.to be.shown to the'y,

Sther- side’ it .was KxSomsbbeu with held  thesoam.

In fact, what prompted the respondents to transfer the

ool Aol
applicant igughtoum:d to have been made out clearly;Lshould
come within the purview of the interest of the public
service. The learned counmsel for the respondents also referred
to AIR 1979 Supreme Court page 1136 K.B. Shukla vs, Union of
India, In the aforesaid authority, it is held that the respor-
sibility for good administration is of the govermment, The
maintanence of an efficient, honest and experiencad administra- '
tive service is must for the due discharge of that responsibi-
lity. Therefore, the Govt. alome is the best tx judge as to
the existence of exigercies of such a service recuiring the
appointments by transfer. The matter has been analysed in the
context of the above authority. Irn the present case, the post-
ing of a Sepoy at a particular place, who is a Class IV emplo-
vee, and one morth after at the other piace in the middle of
the session should have been made only on extreme necessity,
either because the person to be transferred was @ misfit or he
could have been utilised elsewhere in efficient manner. The -
aforesaid letter of the Additicnal Collector of Customs,lucknow
shows that he was ordered to be posted in a non sensitive aread
. While the applicant hass£a£éd§§Stf% the application that he
had made complaints of corruptior agaimst the Imspector Ram
and other swpoys who were posted glongwithvhim at Nautanwa, "'
The reference of complaints is also clear im the letter
referred to above of Additiocnal Collector a#xkngufer directing
the shifting of the applicant to some other place. The tranasfer
is an incidence of service and the order of transfer does notﬁ
result in 2lteratiom of any corndition of service to disadvan-

tage of transfere, Ir any case, there should be no colourable

exercise of power which may give rise to inferemce of mala-

fiide, ‘1¢/
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9. The learned counsel for the respondents has referred
to Ram Das Pandy vs. Stafe of West Bergal reported in 1977
(1) SLR 225 when there is a challenge of amy order en the
ground éf malafide, then malafides must he alleged and
proved. In the present case, the applicant has clearly alleged
malafide nature of the order of transfer as well as arbitrary
exercise of the power by the respondents. The mala?ide is
that which 1s mot based on honafide intentions i.e. mot in
good faith and something to do with bad faith, X3 In:
Swarnlata vs, Union of India reported im 1979, volume II,
S eCeC, page 165 it has been’held that the burden lies to
prove malafides on the persom who alleges it. Ir the reported
case, no malafides as such were imputed against the Union
Public Service Commission. However, in the present case, it
iz clearly alleged by the applicant that the Superintendent of
Customs and the other employees,.nxm_in xe collusion encouragm-
ing smuggling for their own gains ard the applicant has taken
risk of making a complaint.against a public servant and ) -
specifically cited the instances which needed proper investi-
gation before condemning the applicant unheard.
10. We have analysed the order and there is a motive be=
hind this order for shifting the applicant from the present -
place of posting. As such the applicant has made out a case =
that the transfer has been made with ulterier motives arbitra-
rily and not in the exigencies of service or imn the interest
of public service.
11. The transfer order also has been challenged or the
ground that the applicant was not keeping good health and
the family is to be disturbed which has only settled a month
before. It is because of this that certain norms have been
prescribed in effecting the transfer of the public servant,
Not only this, it is always deemed proper to effect transfer

afte; the close of Agademic:. . Session, It is also an establis-

hed norm that transfer does not serve the public purpose if ¢ -

e .
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the person is/from one place to another after a short

&
3

interval. Delinquency of an official cannot be corrected

by an order of transfer, if a person is not good at a
particular station, he will not be good too at the transferrgém
station. It is not the case that the transfer was required
immediately or that the applicant had indulged in such
activities which may make the admiﬁistrattion beyond control

at the particular place of poesting.

12. We are, therefore, of the opinion that the impugned
order of transfer dated 02.02.90 is not passed in the
interest of the public and is quashed. The parties shallr -

< bear their own costs. However, this order w:l1l not bar any u/‘
other subsequent order for transfer on valid and bonafide

reasons.
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In the Central Adnin;strative Tribunal Circuit Benchy

Luckno w

original Application No, &9  of 1990 (L

APPLICATION UNDER SECTION 19 OF THE APMINISTRATIVE

TRIBUNAIS'ACT, 1985
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In the Central Administrative Trifi:xzral .Circuit Bench,

Lucknow i

original Applicaéion Noo ‘mﬁ of 1990 (()

Sri T, R,Dubey, aged about. 45 year;so

son of Late Sri Jas Karan mbey, fresident
of Village Haindana Kala, P,o.Baléirai,
District Sultanpur (employed as -seizpoy in
Customs Pregentive Circle, Nautanwa, Distt,

Mahra jganj).
Oeess Appl icant

1o Union of IndZia, through the :S{Iacretary

Ministry of Finance, New Delh:l..
2, Additional Collector Customsi, ;;’»/40.
Wazir Hasan, RFoad, Lucknow.
3, Assistant Collector Customs, Gérakhpur.
4. Superintendent Customs, I\’autam!ﬂa. District

t

Mahra jgan jo i

Contd. , 2¥~
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S¢ Sri B.S.Sandhu, I,R.S., Assistant Collector

CQustoms, Gorakhpure
0eee ‘r RespondentSo

DETAILS OF APPLICATION

1, pParticulars of the order against which the

!

application is made:
Oorder passed by Assistant Colléctor,

i Qustoms Preventive Division, Gorakhpur vide No.

11(3)=6-TTH1°/89/808 dated 2,2,1990 transferring
the applicant from Customs Preventive Circle, Nau-

tanwa to Customs (P and I), Varanasi, with immediate
effect, |

2, Jurisdiction of the Tribunal:
The applicant declares that the subjéct

matter of the order against which he wants redressal

4 is within the jurisdiction of the Tribunal,
The applicant further declares that the

application is within the limitation g prescribed
in section 21 of the Administrative Tribunals ict,

1985,

Facts of the Case:
That this applicapion is being filed against

4,
w&
W (&)
the impugned order of traq%fer of the gpplicant, passed



|
1

e

|
ki

f-'
t ‘
/. by the Respondent No, 3 vide fhis letter NOoll(3)=be
.I - r‘f
il /89/808 dated 2201990 %llegallyo arbitrarily
and without jurisdiction, Af Photostat copy of the

K e
impugned order of transfer dated 2201990 is being
annexed as Annexure No,A-1l to this application.

I
That the applican‘t was appointed as

|
sepoy in the Cumtoms Department in a vacancy

reserved for ex—servicemap Wo€o £o 10061261979

S
Bps
4
It may be stated here that the agpplicant has
;{: served in the Army (RAJPUTANA RIFLES) and retired
f after 20 yeags of service. Being an ex-serviceman,
he was exempt from undergoing training in the
Customs Department, The record of transfers of
;he applicant since the date of appointment is
given below: -
\
, J[} ) Sl,No.  PRlace Transfer Transferred outf
Yo in :
1. Ahmadabad December 1979 pecember 1980
2, Meerut December 1990 January 1982
3o Mirzapur Januai'y 1982 May 1984
4, Maugarh (Basti) May 1984 May 1985.
5¢ Balrampur (Gonda) May 1985 September 1986
6o Faizabad Septémber 1986 December 1987
To Fithoragarh December 1987 September 1988
!
8o Lucknow September 1988 December 1989
¥ 9o . Mautanw January 1990 Pebruary 1990

%100 Varanasi
# Under Challenge in this a.pp[lication.
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(c) That the applicant was transferred from the

office of the Assistant CoJ%lector, Customs Preventive
Division; Iucknow to the Cﬁ‘astoms Preventive Circle,
Nautanwa vide Order No.6/1989 dated 6.11,1989 passed

by the Additional Collectof!r, Customs Preventive Divi-
~-sion, mdo-—Nepal Border, ch}mowo 4s apparent from
sub=para (B) above, the ap%:lica.nt was posted- to Lucknow
during September 1988 and ihe was posted out to MNautanwa
after a period of one year: 3 months. A Photostat copy

of the transfer order dated 6,11,1989 is being annexed
as Annexure No.A-2 to this application., The name of

the applicant is at Seria:l? 0,130 of the transfer order
vide this transfer order Sri Ganga Sagar singh and Sri

Jagdish Prasad (Serial MNos 5 and 8) were transferred

out from Neutanwa, but they have still not been relieve

=

(D) That the applicant FJas rel ieffed from Customs
Preventive Division, Lucknow on 29,12,1989 and submi~
tted his joining at Nautanwa on 2,1.1990, However,
the joining report was a%cepted on 4,1,1990. 4 true
copy of the joining repo:!l’:t submitted by the applicant

is being annexed as Anne%ure Noe A-3 to this Applicaptic

o j
?i

(E) That the Additioneﬁl Collector Customs, Preven-

tive, Division, lucknow iiis the competent authority

to order transfer of thé applicant and other employees

of his category and claet]ss and Assistant Collector

Customs is not competen;: to pass transfer orderse
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(F) That during the last week of January 1990, the
applicant came to'know that one 3ri R.P.Ram, Inspector
Qustoms was encouraging smjggling activities. The
matter was reported to the Respondent Noo.3 and 4, but
no action was taken by them, The applicant, therefore,
sent a telegram on 27,1,1990 to the Respondent Noo2 in
this regard, Due to thg thel Respondent 3 and 4 become
highly annoyed and prejudiced against the applicant,

A true copy of the telegram sent by the Applicamt to

the Respondent No.2 on 27.1,1990 is being amexed as

Annexure No,A=4¢ to this application, The applicant also

submitted an application to the Respondent Noe2, throug
~h proper channels, on 3101,1990 in this regard enclc;is-r
=ing a copy of the telegram dated 27.10.1990, A tn;e
copy of the application dated 31.1,1990 is being annexed
as Annexure NooA=5 to this application. on receipt of
the application dated 31.1,1990, the Respon#nt No. 3
was highly annoyed and irritated, The deponent has
reason to believe that undéirstand the reasons of anno-
~yance and the pcssibility;of complicity of the Respon-
dent No,3 in the illegal ach:tivities of the cuptomx

|
Inspector Sri R,P,Ram & others cannot be ruled out,

!
(G) That the Respondent ;Noo2 also issued g transfer
order in respect of Sri B, ?, singh, Driver vide office

. o ‘
order No.2/90 dated 3101.1990 from Nautanwae to Varanas.

but £ke he has not yet beeln relieved, It may be stated
here that the said Sri B,B.Singh, Driver was also
involved in encouraging smuggling activities, A Photo-
stat copy of the transfer ‘iorder dated 3101.1990 is

being annexed as Annexure :No°6, which also shows that

I
1
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only Respondent No.2 is com:'peta'zt to issue transfer

orderse

(H) That as already stated, the Respondents Nos.
were
3 and 4/¥%¥ highly prejudiced and annoyed with the

applicant due to his complaint against Sri R.FPo.Fam,

Inspectbr and they realised that they may also get

exposed, Imsbeall of taking any action to investicate
the activities of Sri R.P.Ram, Inspector Customs, the

s

Respondent Mo, 3 issued transfer order dateé@ 2,2,1990
(Annexure A-l) transferrin§ the applicant from Nautan-

-wa o The transfer ordeﬁ:' has been passed witmgt jurise

=-diction,arbitrary and ;nalafide and to chastise the
applicant for his honest report against the illegal
activities of CQustoms Inspector Sri R. P, Ram, The
deponent is advised to state that the impugned trans-

~fer is violative of fArticle 14 of the Constitution.

(I) That the Respondent No.2 issued the transfer
order of Sri R,Poaatq{, Inspector Customs Nautanwa to

Gonda vide Wireless Message dated 120201990 and asked
the Respondent 1»1::‘04,P to relieve him immediately, but

i
he has not yet beex} relieved for the reasons known

to the respondents'No, 3 and 4 o
:

|

That while cin duty on 12,2.1990, the appl icant

(J) h
|
came to know about smuggling of foreign clove from

Nepale. On apprehéjnding the smuggler, he revealed i



i
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the story that he had managed the sruggling by paying

Rso 500,00 to the Inspector Sri R.Po.Ram and Driver Sfi
B, BoSingh, He also revealed that just a week ago he had

paid Rse 500,00 to another Insp itor sri A.K.Srivastava

|
and Driver Sri B.B,Singh, A wr?.tten statement was pre-

pared, which was signed by all 1 the Sepoys of Customs
pPresent on duty on the same day, oo 1262,1990 and
the matter was reported to thee Respondlent No.2 on
telephone, Later the statement was forwarded to the
Respondent No.2 under letter dated 14.2.1990, a photo-

stat copy of which is being annexed as jnnexire 'NonA-ﬂ
to this application., The contravand was seized under

the orders of the Respondent No.2 on 12,2,1990 and

the applicant sent a telegram to the Respondent No.2
on 14.2.1990 to stay the transfer of the applicant till
the enquiry. A true copy of the telegram dated 14.2.
1990 is being annexed as Annexf: re No,A=-8 to this

application,

|
(K) That it may be stated that for transfer from
1ucknow to Nautanwa, the applicant was paid an advance
of Transfer ToAo Of Rse500,00 only, whereas for his mowve
alongwith family, the total entitlement and expenditure
was Of Rso2,1640,000 The claim fﬁor balance Of Rso 1664,00
was submitted by the applican$ on 120201990, but the

i
same has not yet been paid to' him,

i
i

ii
(L) That due to seizure effected by the applicant

on 120201990, the Respondent 1;No°4 g relieved the



applicant on 15,2,1990 vide order No.II(3)ESTT/17/89-90,
224 dated 15,2.1990, without pri%r infor@ation. The
applicant.was on duty and neithe% he wagtgﬁformation

of being relieved nor given the %opy of the relieving
order on 15,2,1990, 4 Photostat éopy of the releiving

order .dated 15.2.,1990 is being annexed as Annexure No.

A4=9 to this application,

(M) That the applicant submitted an application to
the Collector Customs Central Excise and Customs, Alla-
~-habad and Patna on 16.2.1990 and prayed for the grant

of advance of T.T.d. and pay of February 1990 to enable

him to move on transfer, A true copy of the applicatio:

dated 1662.1990e is being annexed as Annexure Nos A-10
to this application.,, 4 copies of this application were

handed over in the office of the Respondent No.4 on
16,2,1990 which were forwarded, to theaddressee and
Respondents RNos. 2 and 3 by the Réspondent No.4 on the

same daYe

(N) That on 190201990, a2 wireless message RS
received from the Respondent No.3 stating that due
to non-availability of funds ?he T, To Ac advance cannot
be sanctioned to the applicanﬁ and the applicant was
directed to take pay advancef%nom Gorakhpur. It was
also stated that the applicaqt will be treated relievec
from the date of issue of reiieving order by the
Respondent Noo4. A Photostat;COpy of the wireless
message dated 19.2,1990 is bging annexed as Annexure

Nop A-11 . Neither the enguiry into the seizmure made
by the applicant was ordered nor T.T, 4. advance was



pald to the applicant, but t‘i.he Respondent Noo.4 modie

68880 fied his earlier relieving order dated 15,2.1990
{

(Annexure No,A-9) and relieved the applicant wee. fe

192,1990 vide Order No.II(3)ESTT./17/89=-90/414 dated
19.2.1990, a photostat copy of which is being annexed
as annexure Nood-12 to this gpplication. '

/0) That the applicant is suffering from the

| trouble of Gall Bladder stone and he was under treat-
-ment of Dr. D,K.Srivastave at Gorakhpur. The appli-
~cant, therefore, applied for'medical leave, During
medical leave, he was examined by Dr. R.D.Singh Chauhar
District Hospital Faizabad who has x advised operation.
The scanning done on 8.3,1990 has revealed a stone
stuck at the neck ovf Gall Bladder., The applicant is,
therefore, not yet fit to join the duty. The Photostgt

b - coples of the prescriptions and scanning report are

being annexed as Annexure No. A-13 to this Application,

1

(P) That under the rules, t‘j.he transfer should not
be ordered before completion ’Pf 2 years service at
the place of postinge. I-Ioweve;i*,, as obvious from sub-
para (B} above, the applicant‘. is being subjected to

frequent transfers and this t}.ime he has been transfe-

-rred within a month, This is‘l. nothing but harassment

to the applicant for his devoition to duty and honesty,

besides causing unnecessary loss to the public exchequ
er by way To To AQ/DQAQ ete,
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(Q) That to the knowledge of the applicant, the
Government has issued polic¥ decision not to.order
transfers during midesegsion of the schools. It may
be stated that the children ;Iof the gpplicant weré
shifFed fgom Iucknow due toltransfer in January 1990
and the present transfer will again involve shifting
of the school going children to varanasi. This will

adversely affected their st'udiésc

5,  Grounds for relief with legal provisions:-

(A) Because the impunged transfer order has been
passed without jurisdiction and in a very high

handed manner,

(B) Because the impugned transfer order is arbi-

-trary, malafide and has been passed to chasti-
-se the applicant for his honesty and due deli-

-gence, which is violative of Article 14 of the

Constitution.

(C) Because the persods transferred by the Compe-
-tent authority during November 1989 have still
not been relieved /by the Respondent No.4, sO
far, but the appl::lcant has been rélieved with

undue haste, whic%x is discriminatorye.

(D) Because the persons having dubious and suspici-

-ous activities u’rho have been transferred by b

the competent a.ut!:hority are not being relieved

for &ke oblique motives.



(E)

(F)

(6)

6.

Because the advance §f T.T. 4. has not been

paid to the applicant,

Because the impugned order of transfer is

illegal being contrary to the policy of the

Govermment om the sul:) ject of transfer,
!

Because the applicant has been relieved
malafide, arbitrarily and in high handedness
to harass him and to cause ® loss to the

public exchequer,

Details of remedies ghausted:
{

The applicant declares that he has availed of

all the remedies available to him under the relevant

Service Riles etco,

Te

(a) The applicant requested the Respondent Noe
2 to stay the transfer vide telegram dt.
1402, 1990 (innexure No.A-8), but no actior

has been taken so & far nor reply receivec

(b) The applicant has requested for payment of
- TeTe Ao advance wfride his application dated
16020,1990 (Annexre No.4=10), but it has

been refused on|the ground of non-availa-

~0il ity of fund!SQ

:l
Matters not previously filed or pending with
any other Court,

The applicant further declares that he had

not previously filed any application, writ petition

or suit, regarding the matter in respect of which

this application has been made, before any Court or

any other authority or any other Bench of the



‘ %;2

Trinunal nor any stich application, writ petition or

suit is pending before aﬂy of them,
1

8o  Reliefs sought:

In view of the facis mentioned in para 4 above,

the applicant prays for the following relief (s):-

(a) issue a writ, order or directidn in the
nature of CERTIORARI quashing the impugned
order of transfer dated 2.2.1990 contained in

Annexure No.,A-1 to) this application.

(b) issue any other writ, order or direction
as this Hon'ble Tribunal may deem f£it in the

circumstances of the case,

(c) allow this application with cost.

90 Interim order, if any prayed for:-

pending final @& decision on the application,

the applicant seeks the following relief:-

The imputned order 'of transfer dated 2,2.1990
(Contained in Mnnexure NosA-1) and the relieving
order dated 190201990 (Contained in Annexure Noo#=-12)

may kindly be stayed. ‘ ‘

100 In the event of application being sent by

redistered post, it may bé stated whether the appli-

~cant desires to have orai hearing at the admission

stage and if so. he shalliattach a self addressed

postcard or Inland 1ettergat which information



regarding the date of hearing could be sent to him,
The counsel for the applicant shall appear at

the hearing of the case,

11. Particulars of Ban% Draft/postal order filed

in respect of the applica?ion fee, :
l
1
'High Ghurt Lucknow, Post Office IPO. No.8-02-

409886 dated 220 3. 1990 for Rse 50000 OnlYo

RS

B 12, List of enclosures:

1, Annexure A=-1l; Ifmpunged transfer order dated
24201990

2, Annexure A-2: A Photostat copy of the trans-
fer order dated 60111989,

3. Annexure A4-3:; A true copy of joining report
dated 2,10,1990.

4, Annexure A=4; A true copy of telegram dated

' 12701619900
2& s, Annexure A-5: |A true copy of application

| dated 3lo101990.

6, Annexure No.Ad-63:4 Photostat copy of the
order
/ transfer/dated 31.101990.

7, Annexure A-7: A Photostat copy of letter

i dated 1402019900
|
8, Annexure A-8:! A trueopy of telegram dated

]

o Qs |
QO& I 14624 19906
\9\/ |
~ \ 9, Annexure 4-9: A Photostat cop¥ of the
;
rel ieving order dated 152,90«

I
|

10, Annexure A—lﬁ: A true copy of application
|
dated 16420 1990,
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11, Annexure A-11l: A Photostat copy of wireless message
‘ dated 19.2.1990.

12, Annexure A-12: 4 Photostat copy of relieving order
dated 196201990.
13, Annexure A-13: & Photostat copies of the prescrip-

tions and scanning report.

Lucknow \ Ci%ZO“j’( /

£ 3 Dateds March 2674 1990 Signagsgflggng?e
p yzg;F;CATION

I, T.R.Dubey, son of late $ri Jas Karan Dubey.
aged about 45 years, wor?ing,as Sepoy in the office of
Superintendent Qustoms Preventive Circle, Nautanwa,
District Mahrajganj, resident of village Haindana Kala,
P»0.Baldirai, District sﬁltanpur. do hereby verify that
the contents of paras 1@&4(3). (B)+(C)o(D) o (E) o(F)0o(G)o
(H) (PartlY)(I)o(J)o(K)oﬁL)o(M)o(N)o(o)o(P)O(Q)o 60 7o
8+ 9o 100,11, 12 are true to my personal knowledge and

~.

h paras 2, 3, 4 (H)(Partly) and 5 believed to be true ofi

legal advice and that I have not suppressed any materia

| l
Dated: & March26fA,1990

fact,
Place: Lucknow z signature of the jpplicante.

To, _
! ; The Registrara
<:/N Central Adminlstrative Tribunal,
| ¢ircuit Bench, LUCKROWb
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In the Hon'ble Central administrative Tribunal, Q‘

A

circuit Bench, Lucknowe.

Ce Mo Application Noe __ of 1990.
_Union of India and Others eecseee esoes Applicants.

Caurt 222 fe.nied vids fatitezlion [lo. 13-1015/1-602{4 -
Dated Aemast 5943 pubtisned in U, P, Gazeftq B in re. 3
Bated August 13, 1343, Pars 4, page 77, ;

O. Be Noo 89 of 1990

N
Te Re Dub€y coeceoso - Ae.;.. . Applicant.
‘ | Versus.
'{, Union of India aép others ;.,..... Respondents.
APPLICATION FOR VACATION OF INTERIM STAY ORIER
Ei / The Applicants above-naéed regspectfully
‘y\*\\ submit as under s- A
That for the facts and reasons given in the
dccompanying counter Affidavit, it is expedient in
C:::::) . the interest of justice to vacate the interim stay

order dated _Q- %V 9&7 passed in the above noted case.

wherefore, it is humbly prayed that the

interim stay order dated _4°4' Jp_ may kindly be

Vacated.

tucknow ? éaiélanY

Dated s 24.5.1990 ( D. S. RANDHAWA )
‘advocate,
‘Senior "Standing Counsel,
) Cent:al Government,
counsel for the Aapplicants,
( Respondents )
D. 8. RAND
SENIOR §TaN Df\éﬁiﬁ?&
NSEL,
_ CENTRAL GOVT,
ALLAHABJ}FMHICOURT
LUCKNOW BEN ENCH,
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‘Division was issued on 202.1990 by the Asstt.

-.
252

In the Hon'ble Central Tribunal, Circuit Benc

j

Lucknouw

Ae HNoo 89 of }999

T« Re Dubsey ;coo ececgo Applicant:
“ Versus.

Union of India, through the
Secretary Ministry of Finance
& Others.

sco0oee i 6coeo Respondents.

COURTER AFFIDAVIT ON BEHALF OF RESPONEBENTS.

I, Bo No singh, aged about 53 years s/o
Late Shri Ram Nandan Singh, resident of Nautanwa,
Distte Mahaxéjganj, hereinafter described as £he

. ﬁepenang. do hereby solemnly affirm and state as

under e

1. That the Deponant is Superintendent, Customs,
Preventive Circle, at Nautanwa, Distt. Maharajganj
8nd he is Respondent Ho. 6 in the present Claim |
Application. He has been authorised to affizim this
Affidavit on behalf of Respondents 1 to 3 also.

2. That the Deponant has understood the contents

s’claim Qpﬁlieation and he well convergant

¢ %écessziy to state the following facts by way of
A | |

brief background of the case t-

(1}  That the order transferring the applicant,
a Sepoy in the Custom Department, from Nautanwa

Distt. Mahradgéﬁj to Varanasi, in the same Cuotom

L X 2.0
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L8 2 g ? . , %f%
Collector (Custom Division)o Gorakhpur, as directé@d
by the Addl. ccllector, Custems, Lucknow viége his

letter No. Iltaﬁﬁuconflo/9ql133 dated 31.9.1999. in

public interest and in administrative-exigencﬁb

A(ii) HThat the above menticned transfer order was
sent to the applicant and a copy of the same to the
Superintendent, Customs, Nautanwa on the same date,

2. 2. 19900 .Thereafter; in pursuance of the aforesaid
transfer oraer,the applicant was relieved from his
duty in Nautanwa by the Snperintendent of Customs on

19 2. 1990 but the applicant after being relieved and
accepting the relieving order did not join at new place

of posting, Varanasi.

u(iii) That instead of joining the Custom office at
Varanasi to which he had been transférred, he m anaged
~€q,£41e the present Application before the Honibie,
Tribunal and ebtaipedvstay order dated 9.4.90 éor a

fortnight which has been subsequently extended.

(iv)  That in the mean time the spplicant requested
for one month pay and T,Toap advance. S0, one month
advance pay was got encashéd so as to make the payment -
to the applicant, but he did not turn up to receive
the same. Accordingly, that amouat of pay - one month
advaace was sent to the new place of posting, Varanasi.
However, due t@ non-availability of funds under the |
Head - T.T.A. Advance, during the last financial year,
Feb. being-the fag¢ end of Einan?ial yeax, T.T-A.

advance could not be paid to him at that time.~‘

‘(v) That now the T.T.A. advance ef the applicant

finan=cial yeaf, bat the applicant has refused to

receive the payment on the ground that the order of

transfer hag been stayed. But the Respondents are
' 'o:'oooo 3.°



4.

So

/the Hon'ble
Tribunal’ for
their kind

-3 3 _s;

ready to pay thé T.T.a; advance at any time.

That the contents of paras 1 to 3 of the

Application need no reply.

That the contenﬁzéns‘raised-in Para ¢ (A);of the
'aﬁplicationtkébemphatieally denled and f% is
submitted that there is nothing illegal, arbim.
trary and without jurisdictiom. It is snbmitted

- that the impugned transfer .Was made in administe

rative exigencies in public interest, under the

direction of Additional Collector of custams,
Lucknow,y 2nd -the relevant confidentialofficial 3~

persual as and d,when Iecoxrde in this regard may be placed before the/
reqairedg v/

6.

7o

/3,_)%@434

Q//

That the contents of para 4 (B) of the Application
are denied. However, the records of transfer
as indieated by the applicant speaks$ of his v

s pe 1§/ way

of working which he might nge adopted during
all these years. '

That the contents of paras 4'(0) needs no

replf excepting the contention“éf the applicant
that Shri Ganga Sagar Singh & shri Jagdish Prasad
vere also transferred out from xautanwa but they

have still not been relieved. 1In this connection

it is submitted that rhe transferSof s/shri Ganga
sagar Singh & Jagdish Brasad were,not’cn aémini§?
trative grounds. AShrifeanga Sagar - Sepoy requeste
-ad for his stay at'ﬂauﬁsnwa éide his application
dered 12+ 12.89 for some time on the ground of his

family circumstances. His applicatien has been

_forwarded to the addl. eollector. customs, Luckno

| for consideration. shri Jagdish Prasad - Sepdy:

has vbeen relieved from Nautanwa Erom 200 30900



8.

9.

10,

That the contents of paré éi(B) as stated gre

hét ;émitted.gnd it is suhmitﬁéd that the joining
report as submitted on 2. 1.90 was accepted the
same déy by the SuperintendentiCustoms. Nautanwa';
Respondent No. 4. However, the4joining report
after its acceptance of the Superintendent Customs,
Beutanwa, ¥B was fdxwarded té the Assistént“
Ccllector..Cust@ﬁ Division, Gorakhpur for infor=

mation and recessary actiom.
v/

That the content#'¥if raised in‘@ara 4‘(3)_of the
applicant is emphatically denieé and it is‘submitted
that the impugned transfer was made by the Assistant
Collector, Customs, Gorakhpur within the Division |
which is within his'territorlal'juzisdictibn on
the dirdction of-the Addl. Collector, Customg,

Luéknow vide thelr office létter C. Noo If(a) &/

Confl./90/ 133 dated 31. 1.90. Howéver, the facty

remains that the aasistént Collector ioc competent

to transfer a sepoy within his jurisdictioé;_within
the Bivision.

Phat the allegations és contained in paras 4 (P}
to 4 (J) regarding Shri ReP. Ram, Inspectgf,shﬁi
Do Ko stivastava - Inspectot; and shri V.gi‘Singh

Driver, are denied. The applicant unnecessarily

wants to side-track the issue but it is emphétically

asserted that there is nothing punitive, malafide,
discriminatory and arbitrary in the impugned
transfer of the applicaﬁte '

That the contents of Para 4 (K) are not admitted

and it is submitted that the TeT.A elaim for

-transfer fram Lucknow to Eantéﬁéa'has already been

paid to him in April, 1990.
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12.

-2 5 ia
That the conté ' of phe . '
nténts of ppara ¢ (L) afe not
admitted and it is submitted %héﬁ the transfer

oxder was issued by the assistant Collectox,

Ccustom, Gorskhpur on 2.2.90 and was communicated

to the applicant as well as the Superintendeni.

Nzutanwa on the same day. In pursuance the

aforesaid transfer order the superintendent wanted
to serve the relieving order on the applicant '
on 15.2.%0 but he refused toO Zké uﬁz accordingly.

the sﬁperintenﬂent thxough a wireless informed the

| AssiStant c°11ectore vltimately, +he relieving

130

order wesg served on the applicant on 1%9. 2.90 and
he was zelzeved we@e £o that datee it may be
emphatically st ated that the jncident of selizure
that had tesken place dm 12 2,90 hag.nothing to

do with the impugned transfeko

That in reply to the contants of paxas 4 (M)

it is submitted -that due to pancity of funds

- ander the Heads Ta/TTA. the T.T.a. advance
could not be paid to him at that time, Howevel,
one months pay advance for the month of Febs, 9C
was duly s anctioned énd thén the aﬁount was
sent £o his new pléce of posting at Vaxanési,

_but be did not turn up to receive the amounte

That with reference to contents of para ¢ (my
jt is submitted that the correct positien has
already been explaiped above in thiisCcounter

-

affidavit.

That the contents of para 4 (0) axe not
admitted. The respondents aréjnot aware of

anysuch ailment, However, the fact remains
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8f. that better medical facilities are available

at Varanasi. the new place of his postinge

16. That the contentionSraised in para 4 (P) and (Q)
are denied and it is submitted that the transfer
14 % ‘459
has been accexding to the exigenc?éaf SeEVEee
in public interest. There is no gquestion of any
harassment and there is nothing against any

policy, decision of the Government.

Ai | 17. That the contents of péra 5 and the contentions
réised therein are denied. The impugned ordex
of transfer is perfectly legal, just and propec.
There is absolutely no contravention of any
provision of law and the Constitution. There is
no malafide, no é;igégzizétion. ne arbittaxies;'
no high-handedness no obligue motive.
Further, there isvnothing against the policy of

" the Govermment. But the fact remains that this
i vihis“transier has"bgen made according to aﬁmi; |
histrat;ve exigencies in public interestg. The

T.T.ép advancé has been offered to the.appliéant,

but he has refused to receive it. The Respondents

érelstill ready to pay the T.T.A. advance to

the applicant any time.

That in reply to the contents of para 6 of the
Claim Application, it is submitted that it is
ﬁot expedient in the interest of justice to stay

the transfer, which has been made acceraing to

Administrative exigemcies in public intezest.

};,_7V( Further, g facts in regard to payment of ToTea
advance ‘has”already been explained sbove in this-

counter Affidavit. However, it is submitted that



19.

20.

21

22«

Lucknow, Cf

- ‘l/ . .
Dated %} May 14, 1990.

s 7

.«8ince then, the TeToke advance has been offered
to the Applicant;'hut he has refused to receive
it.. The Respondents are still ready to pay the

T.T.A.’édvaace'at any time.

That the contents of para 7 of the application

need no reply.

That in reply to the contenés—of Paraé 8 and 9

it is submitted that ;n view of the position stated
above in tﬁis Counter Affidavit, the applicant is
not entitleqﬁpétany relief sought in the present
Claim Applicatioh. Furthe:}théze being no prima=
facie case in favour of the applicant, he is not
entitled to interim reliefs and, as such the

ifsterim stay order granted and thereafter extended

" is lisble to be vacated.

. That the contents ef‘paraslle to 12 need

no reply.

That the deponant has been'advised to state that

in vidw of the position stated in this Counter
Affidavit, the Applicant is not entitled to any
relief pfzydc %6%(in this present Claim Spplication.
which is ﬁn&ﬁgﬁ devoid of any merit and is 1iable
to be dismissed with costs.

;fﬁfﬁé;/'

Caphirfit..

YéQiéicgticg
' ' I
I, the gbove namea”aéﬁéhant; do hereby werify

contd. PP
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that the contents of Paras 1 and 2 of the Affidavit

are true ngwn knowledge, the contents Of paras

3 taqz[. = = =« = = are true to my knowledge derived

from the official records and the contents of P‘aras‘ Z-Zn-
- - = = a == 8l€ belieiled by me to be true on the M—'

) B . . —
pasis of legal advice. Nos part of this Affidavit ’
is false and nothing material has been concealed, SO

help me God.

Luecknow ?

, | T Z - |
pated s \YW-5 77 Deponante
I identify the deponant who
has signed before me and is personally
known to me. | o
Qg
o — Advocate.
’ &
‘*@-Nce\ﬂ-%(& G e
X Solemnly affirmed by theﬂdeponant on K —S57at¥ | Seews/pem
TN ',\whe has been identified by 5w ,gl"‘;}\md’\\@fﬁv&ate,
d’ % -

High Couzt:. Lucknow Bench.
p s k&&/have satisfied myself by examining the

-5 depona'nt: o tinderstands the 'contents of this affidavit
2 - .
. which haScIead over and explained by mee , |

@Q__-_—N

ﬁ B ptias,
(!AQ' B COMETSsIay
ﬁ;’"h awm&’ 28 Bensa it

‘ 7 N |
q"l "S"""—g(a
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IN THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL

CIRCUIT BENCH,LUCKNOW,

, :
O.,A., No, 89 of{1990

——

‘dn
4¥N0D L1s1q

NI Iz
*NAYQAl 4y -
0661
T+RoDubey
: . ° .Applicant
Versus : :
Union of India and others-
- «ocRespondents

REUJOINDER AFFIDAVIT

I, T.R.Dubey,aged about 45 years
son of Late.Sri Jas Karan Dubey, .
resident of Village Haindana Kala,
Post Baldirai,District Sultanbur
(employed as Sepoy in Customs
Preventive Circle,Nantanwa,Distriét
Maharaj gan 3j )/ the | deponent, do hereby
solemnly affirm and state on oath

as under:=

i, _ That the'deponent.is the applicant
in the above described O;A. and as such he if‘fully
acquainted with the facts and circumstances of the
case, The deponent has been read overland explained
the contents of the counter aféidavit.filed on

behalf of the Respondents 1 to 4 and its rejoinder
affidavit is being filed hereunder.,

2. That the contents of para 1 of the

counter affidavit need no reply., It is, however,



stated that the impugned order was passed by the
then Assistant COllector(Cﬁstoms),Gorakhpur who.
has been arrayed aé\Respbndent'No.S by name but
no couﬁfer affidavit has been filed by ﬁhe

Respondent No,5,

3. That the contents of para 2 of the

counter affidavit need no rep;y.

4, That the contents of para 3(i) of

the Counter affidavit are denied, It is specifically

stated that the transfer of the deponent has not

been ordered in pub;ic interest and in administrative

exigency as alleged. The respondents have also
not annexed the alleged direction issued by the.
Addl.Collector Customs,Lucknow vide alleged letter
No, II(8)-6-Confl/90/133 dated 31,1.1990, hence

the ééme is denied, It is reiterated that the
Asstt, Collector(Customs Division)GQrakhpur had

no authority or power to issue the transfer order

of the deponent, -,

5e That the contents of para 3 (ii)

'of the counter affidavit need no reply, except

that the deponent had preferred-thearepresentation

'against the impugned transfer., Due to sickness

he was not in a position to join. . Moreover, the

deponent was relieved without provision of advance

-

of T,T.A., and even one month pay advance was not

paid prior to relieving which ipsofacto speaks

of the high handedness of the Respondents NoO.4 and

5.

o



A\{;

6o That the contents of para 3(iii)

of the counter affidavit need no reply.

7o That the contents Of pafa 3(16) of
the counter affidavit are denied, as alleged, It \
may be stated that the deponent was neither paid
one months pay advance nor any T;T.A.advance

prior to beihg relieved, Even the claim on account
of balance of T.A.in respect of}gig‘transfer from

Lucknow to Nautanwa was not patd by that time,

8. That the contents of para 3(v) of
the counter affidavit are irrele&ant now, Once
the transfer order has been stafed by this Hon'ble
Tribﬁnal and the deponent has been allowed to
resume duties at Nautanwa by the Respondent No,3,
tﬁere is no question of drawal of T.T.A. advance ‘
by the deponent.

9, \ : That the contents of para 4 éf the

counter affidavit need no reply.

10, That the contents. of para 5 of the
counter affidavit are denied and those of para 4(a)
of the 0,A, are reiterated. It is spécifically
stated that the impugned order of transfer is
illegal, arbitrary and without jurisdiction, A
perusal of the impugned order of transfer revéals
that it has .not been ordered in administrative
exigencies in public interest, as alleged. If
thefe were some confidential officiél :écords against
the deponent, disciplinéry proceedings could have
béen“initiated against the deponent instead of

transferring in a month, The impugned transfer

\
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order was passed in an arbitrary and unreasonable

manner only to shield the carrupt officials,

~ This Hon'ble Tribunal may be pleased to summon the

relevant records for just end proper‘decision in

the case,

11. | That the ‘contents of para 6 of the
counter affidavit are denied and those of éara
4(B) of the 0.2, are reiterated. The work and
conduct of the deponent has all along been
excellent, which is apparent from his unblemished
record of service. The deponent, who is a sincere,
dedicated and honest employee has been complying
with thé orders of transfer issuedAfrom time to

fime.'

12, ' That the contents of para ? of the
counter affidavit are denied and those of para 4
(C) of the O.A..are reiterated. It may further
be stated here that the transfer orders of S/Sri
Ganga Sagar Singh and Jagdish Prasad were issued
on 6,11,1989, but sSri Jagd%Sh Prasad has been
relieved on 20,3.,1990 and Sri Ganga Sagar Singh’

is still allowed to cbntinue-on the ground that

his application has been forwarded to the respondent

No,2 whereas the deponent was relieved on 19.2.1990

though his transfer order was issued on 2.2.1990>

and his'réquest/representation for cancellation

of the transfer order was still pending before

the respondent No,2, This sh0ws.hi§h-hendedness'
and prejudice of the respondent Nos.4 and 5 éﬁd
disckiminatory treatment meted out to the deponent.
I£ may be stated here that the Government of India

~
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Ministry of Finance(xendryé Utpadan Shulk tatha
Seema Shulk Board,New Delhi) vide letter No.
A-32022/39 /89 /Prasha/3-Ka dated 12.3.1990 has
issued instructions for deciding the representation
of the employees by a speaking orcer whereas the
representation of the deponent has not yet been
decided., A photostat coby of the above 6rder

is being annexed as Annexure NO,R~l1 to this

affidavit,
13, That the contents of para 8 of the
counter affidavit are denied and ‘those of the para

4(Dp) of the O.,A., are reiterated,

14, : That the contents of para 9 of the

‘counter affidavit are denied and those of para

4(E) of the O,A. are reiterated., The answering
respondents have not annexel any order/letter

which empowers the respondent No,3 to issue the

transfer order within his territorial jurisdiction,

It may notf%ut of place to mention that a perusal
of transfer orders~issued by the respondent No,2

vide letter dated 6.11.1989(Annéxure A-2) reveals
that all such transfers have been issued by the

respondent'No.z. This belies the contention of

the respondents,

415, ' - That the contents of para 10 of
If the counter affidavit are denied snd those of paras

-4(F) to 4(J) of the O.,A, are reiterated. The

averments of para 4(F) to 4(J) of the O.A.are very

much relevant, as it is root cause of the annoyance
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.and prejudice against the deponent. If this J

Hon'bie Tribunal is pleased to summon the record .
of the seizure at Customs Nautanwa during January
1990 and’oﬁwards-and previous months, a trueipictﬁfe
of deponent's performance will emerge. The

impugned transfer order has been passed malafide,

" discriminatory, arbitrary and high-harndedness waye

‘16, | : That the cbntents of para 11 of the
counter affidavit need no reply, However, the
T.T.A,Claim for transfer from Lucknow to Nautanwa
has been paid in April 1990, i,e,after issuevof

transfer order by the respondent NO, 3,

17.  That the contents of para 12 of the-
counter affidavit are denied and ﬁhose of péra 4
(L) of the O,A., are reiterated., It is specifically
- stated that the GEponenﬁ was/felievéd hurriedly due
to seizuré effected by the deponent on 12,2,1990
as it has exposed the corrupt officials. '
18, ' That the contents of para 13 of
the counter aIfidavit are irrelevant now.— it
may however be stated that one month pay a&Vance
and advance of T.T.A. was not ﬁ:ﬁgi;g.rélieving

the deponent,

19, '~ *  That the contents of para 14 of
the counter affidavit neéed no reply in view of
averments made above, It is specifically stated
that the transfer of the deponent wés issued by
Respondent No,3 arbitrarily,without jurisdiction,

/ .
malafide and discriminatory.
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20, That the contents of para 15 of the
counter affidavit are denied and para 4(0) of the

O.A, are reiterated,

21, That the contents of para 16 of
the counter affidavit are denied and those of
Paras 4(P) and 4(Q) of the 0.A, are reiterated. It
is specifically stated that the impugned transfer
order has not beeﬁ passed in public interest due
to exigency of service, The Respondents have
made vague averments and,have'not stated what
exigency of service arose within a period of one
month of the jéining of duty by the deponent. The
impugned transfer order does cause harassment
not only to the depbnent but o the whole family
of the deponent and the same is against the -

transfer bolicy’of the Government,

22, That the contents of para 17 of the
) counter affidavit are denied and those of para 5
of the O.,A. are reiterated., It is specifically
stated that the impugned order of transfer is
illégal,unjust,malafide,discriminatory,arbitrary

and has been passed in a high handedness and for

oblique motives and is against the policy of

?3§§§ Y/ e L ernment, It is also denied that the same has

i v \ v ’ .

\ \ \\, . ng3 been passed according to administrative exigencies
\ ifo Z7.Q0 - i

\Fl:;\{%( ,\ﬁgx of service and in public interest,

5 -
. v
d
, 4 <4 .
¢ o =

That the contents of para 18 of
the counter affidavit are denied and those of para

6 of the 0.2, are reiterated,
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- 24, " That the contents of para 19 of

the counter affidavit need no reply,

25, That the contents of para 20 of
the counter affidavit are denied as wrong and
misconceived and contents of paras 8 and 9 of‘
the 0O.,A, are feiterated.} In view of the facts
stated above the ad-interim order dated 9.4,1990

is liable to be confirmed and O.A. is liable fo be

allowed with coste

26, " That the contents of para 21 of

the c¢counter affidavit needno reply.

27. That the contents of para 22 of

the counter affidavit are denied as wrong and

"misconceived, The 0.2, is liable to be allowed

with cost on merit and the relief claimed may

be granted to the deponent. , ng?%%ié%éygo
' p

Lucknows ) . , 'D onent

Dateds May 2.8 ,1990, -

VERIFICATTION,

I, T.R.Dubey, son of late Sri
Jas Karan Dubey, aged about 45 years,‘working
as Sepoy in the Office of Superintendent
Customs Preventive Qirclé,Nautanwa.Distfict
Maharajganj, resideht of Village Haindana Kala,
district Sultanpur, do hereby Ehat the‘contents

%/ ) /Z_/"
of paras/ g /o(pady), 17 /812 (/ﬁa«féf 0,80 fo24 s (haxly ),

5




/!

are true to my personal knowledge and thosé of

paras /o%wf%), /% ( ,émig), 22 2S (AMZ% ) 410(17(,54-2(? /

are believed to be true on legal advice and that

jers to §h

I hava not suppressed any material fact.

Lucknows »
2/

‘DatedsMay 98 ,1990.

IDENTIFICATION

I identify the deponent who has

) ¢.bomy.

,—7 , S}Afned before me,

i h N
feprg.cn’ .
‘ of its ¢/ v ch b ETN £
f wplained © oe o s
~CLF -Q}Q
L xboD. Lo s
Quin CoRRHHOBY 2 S{f&

Syt Courts LBo
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In the Central Adminis\i:r'aiﬁ?ive Tribunal ,Circuit Bench,

L-uckno‘!_w.

original Application :f;:o,' ~  of 1990
T, R, Dubey evease l Avplicant
Versug |
Union of India, through the Secretary
and others. ousls Respondents.

Annexure ' N:).M

PRAVEEN TALHA ADDL. COLLR k.txs'rczas, 3/40 UAZIR HASSAN RDo
I‘m. . :

R, P .Ram INSP INDULGING IN ENCOURAGING £YUGGLING
JCTIVITIES B PROVING THREE LINERS WHOSE CASE BOOKED
BY RAFI RHAN AGAINST LINERS, INSP THREATGNS THAT HE CAN
TRANSFER AY SEFOYS AND STOPS PATROLLING DUTIES. SUPDT
AND A.C, GKP HAVE BEBEN INFORMED ABOUT THIS CASE,

T.Re DUBEY

. C. | cﬁsmym SAUTANUA,

Sespap— |
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T .R Lubey versus Union o India & others \
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Lucknow
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of 1990
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In the Central Administrative Tribunal . Circuit Bench,

Lucknow

originesl Application No, | of 1990
Sri ';'. R, Dukeoy esse : Applicant
| | Versus

Union of Indias & others e Respondents.

Arinexure No, A=8

Dt 190201990
o, ' : ' Times 11,00 hrse
L&dl .Collectnr, Cuastoms (Prev). ' '

3/40 vazir Hasan moad,lLucknov.

where 28 I jolined NTW on 2,1.90 and again I have been

< -
/Y-,

I regquest my transfer mey be stayed till enguiry is
settled, Alsc A.L, Cus Ckp is requested to inform me
that on which grcund I have been transferred from NTYH

transferred tc varanasi on 2,2.90. Zs I have been
transferred typicé B within one month,

Te Re Dubeyo
1402, 19L0.

Names ToR, Iubeys; ScpoYe
Customg ( Prev) Nautanwa

,);z,\"’ \
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2{ In the Cent . y
‘ ral &dministrative Tribunal Circujt ' {X
Be nch
| Lucknow | /<\
Ce .. NO. T of
e of 1990
«R.Bubey Versus

Union of Ingja g others

Annex;r:_é_ -(2’

e~
. ! TV T RNEVINR SRR ™ T e
e dls OF wde Suree Livad st OF CUSIuy Fro@un i o 1

ot

o AU LA A,

4 VK pan

-Ln 'OGI'SU.QnCe Of ° .Cuq’f‘gms rover‘-{;iv-p D : :
vhagr | @ * B 24 L=l C D1y iglion
gorakhpur Bsstt.Order No. II*3§—6-ﬁdtt./ 57805 datern 242490

Shri T.R.Dubey gepoy . Customs preventive circle Nezatanwa
nereby relieved from his duty in the afternoon of 15.2.90, and

directcd to report for duty in his new place of postizﬁg

PIet
L

. - 4.:1—,, FAN 3]
Sup‘éﬁEtsade&t /

Customs(F)Circl:
Nautanwa, Mahraj_gans.

6. 30, TT(3 )as10./17/89-90/ 2 Dated 15,2.90
\h}\ Copy forwarded for information and neceascry action to:-

O : - ; .
_A.3hri 2.R.Dubey Sepoy of Customs preventive circle nautanva.

5. The A4ddl.Collector of Custoums (P) Division Tucknow.
5, ‘The Collector of oustoms prev, Indo-Nepal Border Pztna.

4.The A.c.Custms preventive Division Gorakhpur.

¢ 5., 1he A.C.Customs preventive Division Varnasi.

6, The Inspector Of Sustoms pfe\'rehtive Unit Nautanwge

e

LT — !
- Ssuperintencent of Sustoms

Q’ T‘ €- (P) Circle Nautanize.

, \‘ Mahral Zgang.
~ / 43\
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In the Centr
o-Ae NOo
T .R .Dubey of 1990
: vVers
| Sus Union of Ingia & oth
' — ’ others
annexure a- /7

L O L odia..A.J _-_=L3.Mi;_.'t‘4“4;.‘ (J_... CU;;_L\;;«_, P;,;.:.J"\’..,;'.*;I‘J.} CJ.:\JJ..J ,Ll‘l_‘u' Ceedo He

~ ‘/%L'_z,

Refer to this/releiving order Xz.cven C.NO.II (3). asra /1]
89-90/ 224=229 dated 15,2490, Shrl m, R, Dubey Sepoy has been relived on
19.2.90 instead of Pf2IPO inthe. after-noon.

ks
Superintendent '
Customs (PREV.) Circle
Nautanwae.
o.mo?ﬁgﬁ);-ssw./17/89—9o/ e Dated 192,90
s Copy forwarded for information and neceassaryactlon To g

1".,-Shri TR, Dubey Sepoy of custonms prev.circle Nautahwa.

) 2. he Addl,Collector Customs preventive Divigion Luoknowe
3, The Colleotor Customs preven tive Tndo Nepwl Bordez: Patna.

4, The 4.C.Customs preventive Division Gorakhpur.
5. The A.C.Customs preventive Division Varnasi.

6. The Inspector O Custome preveniive Unit Jdautanwae z

;/)q/.sg-w

super intendent

e .
TN
% Customs preveGircle
/‘ ov Yautanwas.
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: ULTRA SCANNING CENTRE
qu’- 65 Cﬂ C,ﬂnsari :  Address—

M.B.8,S, G, . M,S,
Formerly Employed With
The Ministry of Health (IRAN)

e

A Name of the patient— Silr T:R.Dubey
f;ge 40yrs Sex Male

244 A-Shastri Nagar,
Arya Kanya Road,
Distt-Faizabad.

address Sultanpur
Referred by Ur.H.U.singh Senior Chest dpecialist,v.u.rfaizaoad

Date of examination 8/3/90

Ultrasound Examination Report

UEEer Abdomen

Liver hus got uniform echopattern weusuring lgq,WMqM
in size.GallBladder is grossely distended with anechoic fluid .
A  stone is seen stuck at the neck of gullBliudder.

>1e G.B. size was not changed after meal.

“C.B+De and Fortal Vein are normal.
Lower Abdomen ‘

Pancreas is also normal in size and echogenicity./

Impression

Hydrops GallBladder./
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