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O.A. N0.89 of 1990 (L)

9.4.1990 Hon'ble Mr. P»S, Habid Mohanmad, A-M.

Hon*ble Mr. J.P« Sharma, J.M.

Heard the learned coionsel for tln& applicant.

Admit.

Issue notice to resiJondents to file replies 

x5 weeks. The counsel prays for orders on interim relief 

by stay on the impugned order of transfter. The impugned 

order Annexure A-1 is stayed for a period of firtnight.

Put yjp on 23.4.1990 for orders.
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CENTRAL AEMINISTRATIVE TRIBUNAL, ALLAHABAD V  \>

r-

CIROJIT BBNOH

LUCKNCW I ^  '

O.A. 89/90(L) aeeision:

t

T .R . Dubey ...i^p licant

versus

union of India & others ...Respondents.

Shri R.C. Singh ...Counsel for Applicant.

Shri D.S. Randhawa ...Counsel for Respondents.

^  cdRAM

Hun. Mr. P.C. Jain, Adm. Member.

Hon. Mr. J .P . Sharma, Judl. Member.

Judgment

(delivered by Hon. Mr. J .P .  Sharma# J»M .)

The applicant employed as Sepoy in Customs Preventive 

Circle, Nautanva District Maharajganj, moved this 

application under section 19 of the Administrative 

Tribunals Act, 1985 assailing tiie order passed by Assistant 

Co Hector (Customs Preventive Division), Gorakhpur dated 

2nd February, 1990 transferring ti e applicant frcxn Customs 

Preventive Circle Nautanva to Customs (Pa I ) ,  Varanasi; 

with immediate effect. The applicant claimed the relief 

that the impugned order ®f transfer dtxted 2nd February, 

1990 (Annexure A-l) be quashed. The brief facts are 

that the applicatit is an Ex-Serviceman and was appointed 

in the Customs Department as a Sepoy with effect from

■iiL •
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' . 10 ,12 .1979 . The applicant remained posted at various places

which have been shov/a by the applicaiat in para B of para 4 

and lastly was posted in Nautanva where he joined in January# 

1990 and from this place he was transferred by the .'.impugned 

order one month after i .e .  Februar^^# 1990 to Varanasi. The 

applicant has challenged the transfer order on the ground 

that the said transfer order has been passed without juris- 

dication and in very high handed manner; that the said 

transfer order is arbitrary, malafide and has been passed 

to chastise the applicant for his honesty and due diligence

which is violative of the Article 14 of the Constitution of

India, Other officials  posted with him who have been transf- 

erred subsequent to the applicant, have not yet been reliev­

ed by respondent No, 4. the Superintendent Customs Kautanva, 

District Maharajganj/ while the applicant had been relieved 

with undue haste without being given the advance salary of 

one month and advance T .A ,,  the applicant requested to stay 

his transfer by telegram dated 14 .02 .90  ( Ann A-8 ) but no

action has been taken so far. The applicant also alle<^d lac 
activities ^

smuggling/v/ith the connivance of Superintendent of Customs 

for which he made a complaint to Additional Collector.

X  2. The said transfer order was stayed after admission

of this O .A . by the order dated 0 9 .0 4 .9 0 . On 2 9 .0 5 .9 0  the 

respondents filed  the reply to the application. In  this reply, 

the respondents had prayed for vacation of the interim stay 

order.

3. The contention of the respondents is that the order

dated 02 .02 .1990  transferring the applicant as Sepoy in the 

Customs Department from Nautanva District Maharajganj to 

Varanasi in the same Custons division was issued by the 

Assistant Collector (Customs Division) Gorakhpur as directed 

by Additional Collector, Lucknow vide letter dated 31 ,01 .90  

in public interest and in administrative exigency. At the 

time of arguments the learned counsel for the respondents
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has filed  this letter v/hich reads as followss

'•Subjactt Complaint against the Customs Sepoy C/R

Please refer to your letter C. No. II  (8) 
4-Conf1 /90 /41  dated 30th January,1990 vide which the 
complaint made by the Superintendent Customs, Nautanwa 
has been forwarded and a l ^  Supdt. Customs,Nautanwa 
forwarded the complaint off Shri P .P . Ram Inspector, 
Customs, Nautanwa regarding the complaint of Shri T .R . 
Dubey Sepoy,Nautanwa, yovj may transfer S h r i_T.R.Dubey 
Sepoy to*any nsn-sensitiye place and take disciplinary 

action you may deem f it  jagainst him ,"

4, The respondents have further contended that after this

transfer order was served on tae applicant he was relieved

from his duty but the applicant did: not join at his new place

of posting. The respondents admitted that as funds were not

available in the last financial year ,T .A . advance could not .i

be given to the applicant, p a t  the said transfer order was

made in administrative exiaency in public interest under the

direction of Additional CdHector Customs, Lucfenow and the

relevamt confidential official record in this regard may be

placed before the Tribunal. It  is admitted by the respondents

that the transfer order/passed in the cases of Shri Ganga
/ .̂ Who

Sagar Singh and Shri J^gdish Prasad/jere also transferred out 

of Nautam^’a have not Vet been complied with by these officials 

as these transfers not on administrative grounds. It  is

further said that thL Assistant Collector, Customs is compe­

tent to transfer a Sepoy wifehin the jurisdiction v/ithin the 

divisios. It  is said that the respondents are not aware about 

the alleged ailmei/t of the applicant, nor the applicant is 

being harassed un|necessarily and transfer has been effected 

not ageinst any policY or decision of the Government.

5. The applicant has filed  the rejoinder affidavit 

reiterating thd points raised in the application that the 

tran^-fer has qeen effected in a malafide manner to harass 

the applicant^.

- 3 -
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6, Vi?3 have beared the learned counsel for the parties 

at length and have gone through the record of the case.

7, Regarding the competence of the Assistant Collector# 

to transfer in the same division, the learned counsel for the 

respondents has referred to section 4 covering tranrfer matters 

of the Central Excise Circle and Divisional office Procedure 

Manual, 1975 Edition, v;here in, under para 124 in sub-clause 

'A* it is said that transfers of Clrass IV staff shall conti­

nue to be made as hither-to by the Head of Office as defined

in para 103, Central Excise Circular and Divisional Office 

Procedure Manual, Para 103 at page 40 section I gives out that 

Head of Office , meai^ing^tfee Circle Officer in respect of the 

^  staff ia a Circle, Divisional Officer in respect of the staff

in a division and the HAC in respect of staff of Collector 

Head Quarters office . The sepoy is a Class IV  servant in the 

Customs Department an^power to transfer is given to the Head 

of Office which can be exercised by the Circle or Divisional 

Officer, It  is said that Varamasi and Nautanca are in the same 

P&I Division. The learned counsel for the applicant pointed 

out that this is regar(*iing the Department of Central Excise 

and it is not covered bv the Customs Department.However, the 

Heading and ^sScthe title  of the Manual sha-zs that it  was 

issued under the authority of Central Board of Excise and 

Customs and further the learned counsel for the respondents 

pointed out that these sre sister departments and the staff 

of Excise and Customs is often interchangeable and the 

Manual applies to the Customs Department also. Thus, it  cannot 

be said that the Assistant Collector

of Preventive Circle Gorakhpur vas not authorised to transfer^ 

the -applicant. Regarding the contention of the applicant that 

that the said, transfer is malafide, the applicant in the 

application has pointed out that he has made certain complaints 

against Inspector of Customs Shri R ,P . Ram who was encouraging 

smuggling activities. The applicant sent a Telegram d t .2 7 ,1 ,9 0 ,



'^\ has filed  this letter which reads as followss

"Subjects' Complaint against the Customs Sepoy C/R

Please refer to your letter C. No. I I  (8) 
4-Conf1 /9 0 /41  dated 30th January,1980 vide which the 
complaint made by the Superintendent Cust'Oms, Nautanwa 
has been forwarded and also Supdt, Customs,Nautanwa 
forwarded the complaint of Shri P .P . Ram Inspector, 
Customs, Nautanwa regarding the complaint of Shri T .R . 
Dubey Sepoy,Nautanwa, you may transfer Shri T.R.Dubey 
Sepoy to" any nsn-sensitive place and take disciplinary 

action you may deem fit  against him ,"

4. The respondents have further contended that after this

transfer order v/as served on the applicant he was relieved

from his duty but the applicant did:'not join at his new place

of posting. The respondents admitted that as funds were not

available in the last financial year,T ,A . advance could not :i

be given to the applicant. That the said transfer order was

made in administrative exigency in public interest under the

direction of Additional Collector Customs, Lucfenow and the

relevamt confidential official record in this regard may be

placed before the Tribunal. It  is admitted by the respondents

that the transfer order passed in the cases of Shri Ganga
-...'Who

Sagar Singh and Shri Jagdish Prasad/'>jere also transferred out 

of Nautanwa have not yet been complied with by these officials 

as these transfers ware not on administrative grounds. It  is 

y- further said that the Assistant Collector, Customs is compe­

tent to transfer a Sepoy v/ithin the jurisdiction v/ithin the 

divisiosa. It  is said that the respondents are not aware about 

the alleged ailment of the applicant, nor the applicant is 

being harassed unnecessarily and transfer has been effected 

not against any policy’’ or decision of the Government,

5, The applicant has filed  the rejoinder affidavit 

reiterating the points raised in the application that the 

tran'^fer has been effected in a malafide manner to harass 

the applicant.

- 3 -
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■ the contents of which have been filed  at pagp No, 26 of the

Original Application (Annexure A-4) , though it has no date#but

the learned counsel at the time of arouments, within the notice

of th^ respondents' counse]^ has shown the po-tal receipt of

sending the telegram on 27 .01 .90 *  Tne applicant har̂  also sent

a complaint dated 31 .01 .90  aginst certain smuggling activities

(A-5). In the letter dated 3 1 .0 1 .9 0 , xvhich has been q-aoted

above, it is made out that certain complaints were made by

Superintendent (Customs) , Nautanwa, as v;ell as by Inspector
so

J^.P. Ram and also the complaint by the applicant# Sepoy T .R .

Dubey may be transferred to any non sensitive place and take

disciplinary action whatever deemed f it  against him. This letter

A ,  completely unlocks the motive behind the transfer. Such

Qrder cannot be
transfer /  said to be in public interest or in administrative 

not it  - . otherwise
exigencyAas aot been convvasced successfully/by the learned 

counsel for the respon^^ents. The applicant joined in January,

90 and soon after joining he made certain complaints against 

the staff posted v/ith him in the said customs outpost on Indo>. 

Nepal Boarder and specifically cited instances of certain

smuggling activities v/ith the connivance of Inspector Ram and

and soon after the ,iirrougn«d order was Passed
other Sepoys ./T hu s , there appears to be a motivated reason

which prompted the respondent No. 3 to shift the applicant to 

other place and without holding the enquiry he obtained the 

consent for transfer of Additional Collector, Lucknow. The 

Additional Collector, Customs also did not like to get clear 

facts and advised the Assistant Collectdr (Customs) 'P '

Division G orakhpur to transfer the applicant to some non 

sensitive place. The facts are similar to as reported in the 

authority of Alok Kumar Das vs. Union of India reported in 

1990 U .P .E .B .E .C , Volume I , p a ^  22, In this reported case the 

Allahabad Bench of the Central Administrative Tribunal observed; 

that if  the order of transfer has been passed in colourable '' 

exercise of power with a motive other than the purpose for 

which it  is conferred then it  amounts to malice in law, as it -
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' is supported by a motive which has arisen according to con­

duct of the applicant in the course of employment, vis-a-vis

the respondents’**. In the present case also it  was information 

(gjiven by the applicant to the respondents regarding undesirab­

le activities of certain colleagues posted at Nautanwa outpost. 

The learned counsel for the applicant also placed reliance on 

the authority of Umesh Chandra Tiv;ari vs. State (1988 L .I .C .  

page 668 ) where in the Hon'ble High Court of Allahabad has

held that if  orders are passed at the direction of other

action '
authority without resorting to the d isc ip lin ary / then such a 

direction was unjust and the transfer orders so passed, cannot 

be sustained,

8, Of course, the authorities can pass an order of

transfer from one place to another in the interest of public

service or it may be due to exigencies of service or also on 

account of administrative reasons. The courts cannot normally 

interfere in such matters and the learned counsel for the res­

pondents referred to the authority of Shanti Kumar vs. Regional 

Deputy Director reported in AIR 1981 S .C ,page 1577 but there

is no question of going back from the established law,'^^ow.eveir, ^

transfer order of
nothing can be more tainted with malafide than/i^- thetpresent

J  case. Just by saying that the transfer has been made in the 

interest of public, in the same division, does not take the

malafide out of the order. In the present case, the applicant

was made to join at Nautanwa in Januar^^, 1990 and on the 2nd 

Penruary,1990 on the directions of the Additional Collector, 

Customs, he was ordered to be transferred by Assistant Collec­

tor, Customs P&T division G orakhpur. In  the reply filfed by 

the respondents, in this case, the only reason <given out is 

that the transfer has been/in  the public interest. In  the 

letter referred to above, there is a punitive basis of transfer. 

Further, in the counter affidavit administrative exigency 

or |)ublic interest has not been discussed. It  is said by the 

respondents that the confidential record shall be placed be-
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fore the Tribunal, but .as it.jwast.'hot-'-to •b'e^-shown''to tfed^y, 

©’theY'side'* it .v;>jas :lcx5cxx>t>bec5a3BQpoBdQO(i5e with held 

In fact# what prompted the respondents to transfer the
â ,ot

applicant bu to have been made out clearly/^should

come within the purview of the interest of the public 

service. The learned counsel for the respondents also referred 

to AIR 1979 Supreme Court page 1136 K .B . Shukla vs. Union of 

India, In the aforesaid authority, it is held that the respon­

sibility  for good administration is of the government. The 

maintanesce of an efficient, honest and experienced administra­

tive service is must for the due discharge of that responsibi- 

^  lity . Therefore, the Govt, alone is the best toe judge as to

the existence of exigencies of such a service requiring the 

appointments by transfer. The matter has been tjaalysed in the 

context of the above authority. In  the present case, the post­

ing of a Sepoy at a particular place, who is a Class IV emplo­

yee, and one month after at the other place in the middle of 

the session should have been made only on extreme necessity, 

either because the person to be transferred was a misfit or he 

could have been utilised  elsewhere in efficient manner. The '

^  aforesaid letter of the Additional Collector of Customs,Lucknow

shows that he was ordered to be posted in a non sensitive are a

< fsets
- While the applicant has statedD/"- in the application that he 

had made complaints of corruption against the Inspector Ram 

and other s ^ o y s  who were posted glongwith him at Nautanwa. ' 

The reference of complaints is also clear in the letter 

• referred to above of Additional Collector directing

the shifting of the applicant to some other place. The transfer 

is an incidence of service and the order of transfer does not 

result in alteration of any condition of service to disadvan- 

t a ^  of transfere. In any case, there should be no colourable 

exercise of power v;hich may give rise to inference of mala- 

fii'de. ‘ \uy '

-  7 -  . /  ,



" 9. The learmed counsel for the respondents has referred

to Ram Das Pandy vs, Stafe of West Bengal reported in 1977 

(l) SLR 2 2 when there is a challenge of any order on the 

ground of malafide# then malafides must he alleged and 

proved. In the present case, the applicant has clearly alleged 

malafide nature of the order of transfer as well as arbitrary

exercise of the power by the respondents. The malafide is

that which is not based on konafide intentions i .e .  not in 

good faith and something to do with bad faith,

Swarnlata vs. Union of India reported in 1979, volume I I ,

S .C .C , page 165 it  has been held that the burden lies to

prove malafides on the person who alleges it . In  the reported

case, no malafides as such were imputed against the Union 

Public Service Commission. However, in the present case, it 

is clearly alleged by the applicant that the Superintendent of 

CustOTis and the other employees, xane in Jsfee collusion encourag­

ing smuggling for their own gains and the applicant has taken 

risk of making a complaint against a public servant and
\

specifically cited the instances which needed proper investi­

gation before condemning the applicant unheard,

10. We have analysed the order and there is a motive bek 

hind this order for shifting the applicant from the present 

place of posting. As such the applicant has made out a case •- 

that the transfer has been made with ulterior motives arbitra­

rily  and not in the exigencies of service or in the interest 

of public service.

11. The transfer order also has been challenged on the 

ground that the applicant WaS not keeping good health and 

the family is to be disturbed which has only settled a month 

before. It  is because of this that certain norms have been 

prescribed in effecting the transfer of the public servant.

Not only this, it  is always deemed prcper to effect transfer 

after the close of Acad«miieic  ̂ Session. It  is also an establis­

hed norm that transfer does not serve the public purpose if  v -

X
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sentOC:uu
the person is/from one place to another aft^r a short 

interval. Delinquency of an official cannot be corrected 

by an order of transfer, i f  a person is not good at a 

particular station, he w ill not be good too at the transferred 

station. It  is not the case that the transfer was required 

immediately or that the applicant had indulged in such 

activities which may make the administrattion beyond control 

at the particular place of posting.

12. We are, therefore, of the opinion that the impugned 

order of transfer dated 02 .02 .9 0  is not passed in  the 

interest of the public and is  quashed. The parties shallc 

bear their own costs. However, this order w l11 not bar any - 

other subsequent order for transfer on valid  and bonafiide

reasons.

(P .C . JAIN) ) j M  *( J . P .  SHARMA) JUDL.member. AIM.iMSMBER

©
A

V'/
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iinpugned transfer order dated 
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9# Annexure
A Photostat copy of letter 
dated l4 .2,1990*

lOo Annexure tfoeA-8

A true copy of telegram 
dated I4*5ol990o

n>o -hs

r

J

11.
12«

13p

14,

15,

16, 

17o

Annexure Nb.A~9 
A photostat copy of relieving 
order dated 15,2*1990*

Annexure NooA~10 j
A true copy of the application 
dated 16 ,2 .1990, i

Annexure NboA-ll»
A Photostat copy of wireless 
message dated 19«2«1990*

i

Annexure MbeA-.l2 
A Photstat copy of relieving 
order dated I9o2<.1990o

Annexure No.>A»13 (a) ^*7
A photostat copy of prescription.

Annexure NdBA»13(b) |
A photostat copy of prescription*

I

Annexure lSb«A~l3(c) ;]
A photostat copy of scanning reporto
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rate of receipt ty post 
Registration iStoo
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5cr sri BoSoSandliû , I*RoSo# Assistant CbXlector 
6

Customs#. Goralchpuro

e • • • Hespond^tsc

.3-

DETAILS OF APPLICATION

lo particulars of the order against which the 

application is madej

order passed by Assistant Collector,

Customs Preventive Division, Gorakhf>ur vide Nbo 

ll(3)-6-T2??o/89/808 dated 2o2»1990 transferring 

the applicant fiora Customs Preventive drcaetf Nau-

tanwa to Customs (P and l)^, Varanasi^ with immediate
)

effect.

2* Jurisdiction of the Tribtaial:

The applicant declares that the subj^t 

matter of the order against which he wants redressal 

is within the jurisdiction of the Tribunal#

3» Limitation:

The applicant further declares that the

application is within the lijtnitation gss prescribed 

in section 21 of the Administrative Tribunals Act#

198 5e

4* Facts of the Case;

(A) That this application is being filed against

the Impugned order of transfer of the applicant# passed
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by the Respondent lfo*3 vide pis letter ffo*ll(3>-6-

1^ ° /e9/808 dated 2,2*1990 illegally^, arbitrarily
i

and without jurisdiction* Aj Photostat copy of the 

inpagned order of transfer ^ated 2*2ol990 is being 

annexed as Annexure gb>A-l to this application.

A

(B) That the applicant was appointed as

^epoy in the Customs Depattmsit in a vacancy

reserved for ex-servicemn w«e*fo 10»12ol979«

It E^y be stated here that the applicant has

served in the Army (R&TPUTANA laPLBS) and retired 

after 20 yeaes of service* Being an ex-serviceroan# 

he was exempt from undergoing training in the 

Qistoms Department* The record of transfers of. 

the applicant since the date of appointment is 

given below:-

jSL̂ No* ELace Transfer 
I n ___

Transferred out

1 « iihmadabad Dsffisnber 1979
'1

Decesnber 1980

2 o Meerut December 1990 January IS© 2

3o Mirzapur Januajiy 1982 May 1984

4* Naugarh (Basti) May 1984 May 1985*

5c Balrampur (Gonda) May 1985 Septenber 1986

6* Paizabad Septentoer 1986
■1

Dec®d3er 1987

% Fithoragarh December 1987
'f

September 1988

8o Luc3ax>w
'1

September 1988 Decenber 1989

*  9o i;^tanwa January 199d^
' j

February 1990

n O o Varanasi

* under Challsige in this application.
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A .

(c) itiat the applicant was transferred from the
I

office of the Assistant Cbllector<  ̂ Customs Prevaitive
i |

Division, Luclaiow to the Ciistores Preventive Circle# 

Nautanwa vide order Jtoo^/liss dated 6« 11© 1989 passed 

by the Additional Collector# Customs Prevoitive Divi- 

-sion# Ifado-Nepal Border# ;[:«c}alow<̂  As apparent from

sub-para ( b) above<> the applicant î̂ s posted'to lAacKnow
I

during Septeriber 1988 and he ^ s  posted out to Jfeutanwa
1

after a period of one year 3 R£>nths« A Photostat copy 

of the transfer orde® dated 6* 11© 1989 is being annej^d 

as Annexure Rb.A-2 to this applicationo The name of

the applicant is at Serial N£>®130 of the transfer order 

Vide this transfer orfier Sri Ganga Sagar Singh and Sri

Jagdish Prasad (Serial Nbi 5 and 8) were transferred

out from Nautanwa# but they have still not been relieve

—do

(D) That the applicant was relieved from Oistoms 

Preventive Division# Lucltoow on 29*12ol989 and sulani- 

tted his joining at Nautanisa on 2«l«1990o However# 

the joining report was accepted on 4«lel990« A true 

copy of the joining report submitted by the applicant

is being annexed as Annexure Nb«A-3 to this Applicai^tic
i!

-n,

(E) That the Addition^ Cbllector customs# Preven­

tive# Division, i«cknow jis the competent authority
I

to order transfer of the applicant and other atiployees 

of his category and class and Assistant Collector 

Customs is not con^jetait to pass transfer orders.
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I /

(F) That coring the last vreek of January 1990# the 

applicant came to know that one srl RoPeRara<, Inspector

Qistoms was encouraging smuggling activities© The
)

matter was reported to the Respondent Kbo3 and 4^ but 

no action was taken th@n« The applicant^ therefore# 

sent a telegram on 27olol99p to the Respondeit Nb*2 in 

this regard* Dae to thfe the Respondent 3 and 4 become 

highly annoyed and prejudiced against the applicant*

A true copy of the telegram sm t by the Applicant to

the Respondent Ko*2 on 27* lo 1990 is being annexed as
*■

Annexure to this application* The applicant also

submitted an application to the Respcmdent Ndo2^ throug 

-h proper channels# on 31olol99G in this regard enclos- 

-ing a copy of the t^egrara dated 27,1*1990® A tjcue 

copy of the application dated 31*1*1990 is being annexed 

as Annexure Mb*A-5 to this application* on receipt of 

the application dated 31*1*1990;* the Respcxsfint No* 3 

was highly annoyed and irritated* The depcxient has 

reason to brieve that understand the reasons of anno- 

-yance and the possibility of con^>licity of the Respon­

dent No, 3 in the illegal activities of the cuEitoma 

inspector Sri R*P*Ram & otlLers cannot be ruled out*

(G) That the Respondent to* 2 also issued «  transfer 

order in respect of Sri B*B*Singh# Driver vide office 

order No. 2/90 dated 31*1*1990 from p&utanwa to Varanasi 

but he has not yet been relieved* It may be stated 

here that the said sri b. b.S ingh# Driver was also 

involved in eicouraging smuggling activities© A Photo­

stat copy of the transfer order dated 31*1*1990 is 

being annexed as innexure No*6# which also shows that
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only Respondent Nd*2 is competent to issue transfer 

orders©

f'

(H) That as already stated# the Respondents Nas®
were

3 and highly prejQdlced and annoyed with the

applicant due to his complaint against Sri RoPoS&m*

Inspector and they realised that they may also get 

exposed, lasls^fl of taking any action to investigate 

the activities of Sri Inspector Qastoms# the

Respondeit Mbo3 issued transfer order datefi 2»2el990

(Annexure A-1) transferirin§ the applicant from Kaut^- 

-wa » The transfer order has been passed without jurif 

-diction^arbitrary and malafide and to chastise the 

applicant for his honest report against the illegal 

activities of Customs inspector sri RePoRam, The
j

deponent is advised to state that the impugned trans- 

-fer is violative of ^tic le  14 of the Constitution^

(I) That the Respondent iSb«2 issued the transfer 

order of Sri RoPoKam# inspector Customs Nautanwa to

Gonda vide wireless Message dated 12o2ol990 and asked

the Respondent Nbo4j to relieve him immediately# fcut
■1

he has not yet been' relieved for the reasons known

to the respondents 3 and 4 ©
I
■!
'I

(j) That while in duty on 12«2» 1990c tbe applicant

came to know aixDut smuggling of foreign clove from 

Nepalo on appreh^ding the snwggler, be revealed ^
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A

J
*»|v

the story that he had managed the simggling tiy paying 

Eso SoOoOO to ths Inspector Sri R,P®Eain and Driver St± 

BoBoSinghe He also revealed th^t just a week ago he had 

paid FsoSoOoOO to another Inspector sri A^KoSrivastava

and Driver Sri B*B*Singh* A written statement tjas pre-
|i

pared# which was signed by all the Sepoys of Ctistoms 

present on duty on the same day# i,e©# 12*2*1990 and 

the netter %^s reported to the Respondent ]Nbe2 on 

telephone* Later the statement was forwarded to the 

Respondent No*2 under letter dated 14*2.1990# a photo­

stat cxjpy of which is being ann^ed as inneawre MbnA-.?

to this application* The contravand was seized under 

the orders of the Respondent ttoo2 on 12*2*1990 and 

the applicant sent a telegram to the Respondent No*2 

on 14*2*1990 to stay the transfer of the applicant till 

the enquiry© A true copy of tlie telegram dated 14*2*

1990 is being annexed as Annesure NonA-e to this
| i

application*

;iI
(K) That it may be stated tl^t for transfer from 

luctaiow to Nautanwa# the applicant was paid an advance

of Transfer T*A* of Rs« 500*00 only, Pereas for his movi
i

alongwith family^ the total entitlement and expenditure
i

was of 8s*2,164o00o The claim for balance of 8s© 1664*00 

was submitted by the applicant on 12*2*1990® but the 

same has not yet been paid to him©

(li) That due to seizure eff^ted by the applicant 

on 12*2*1990^ the Respondent ito*4 k relieved the
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applicant on 15* 2« 1990 vide orderj Kb*II(3)EsTT/l7/89-90/

224 dated 15,2.1990# without prior information* The 

applicant-was on duty and neithe:| he wai^iiiformation 

of being relieved nor given the copy of the relieving 

order on 15,2*1990o A Photostat dopy of the releiving 

order dated 15* 2,1990 is toeing annexed as Anriexure Nbo 

A-9 to this application.

(M) That the applicant submitted an application to

the Collector Customs Central Esccise and Customs# illa- 

-habad and patna on 16.2.1990 arid prayed for the grant

of advance of T.T.A. and pay of February 1990 to enable

him to move on transfer® A true copy of the applicatioi

dated 16o2«,1990o is being annexed as innexure M3.Ay.lO_

to this application*. 4 copies of this application were 

handed over in the office of tfte Respondent lto.4 on 

16*2o1990 which were forwarded,fco theaddressee and 

ftespondents I'foso 2 and 3 by the Respondent on the

same day®

(N) That on 19o2*1990tf a wireless message was 

received from the Respondent IfeoS stating that due 

to non-availability of funds the T.T.Ao advance cannot
1

be sanctioned to the applicant and the applicant was
!1

directed to tal<e pay advance from Gorakhpur, it was 

also stated that the applicant will b e  treated relievec 

from the date of issue of relieving order by the 

Respondent N 0 * 4 . A Photostat;copy of the wireless 

message dated 19.2*1990 is being an n e x e d  as ^e^cure 

A-11 • Neither the enquiry into the seisure made 

by the applicant was ordered nor T.T^A* advance was
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paid to the applicant, but the Respondent N0o4 modi-
il

fied his earlier relieving order dated I5o2,l990
ji

(Annexure Jfo,A-9) and relieved the applicant w.e.f*

19*2o 1990 vide order r«3.ll( 3)ESTT./17/89-90/414 dated 

19*2* 1 9 9 0 a photostat copy of which is being annexed 

as Annexure Nd«A-12 to this application*

(O) That the applicant is suffering from the 

trouble of Gall Bladder stone and he was under treat- 

-ment of Dr* DoK*srivastava at Gorakhpur* The appli­

cant, therefore, applied for medical leaveo During 

medical leave, he was examined by Dr, R*D*3ingh C3muhai 

District Hospital Paizabad who has s advised operation< 

The scanning done on 8.3*1990 has revealed a stone 

stuck at the neck of Gall ELadder* The applicant is# 

therefore, not yet fit to join the duty* Hie Photostat 

copies of the prescriptions and scanning report are 

being annexed as Annexure No* A-13 to this Application.

(P) That under the rules# tfhe transfer should not

be ordered before completion jof 2 years service at
i

the place of posting* However  ̂ as obvious from sub­

para (B) above, the applicant is being subjected to 

frequent transfers and this time he has besi transfe- 

-rred within a month* This is nothing but harassmoit 

to the applicant for his devbtion to duty and honesty,

besiiSes causing unnecessary loss to the public exchequ 

er by way T*T*A*/DeAo etc*
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(Q) That to the knowledge of the applicant# the

Governingt has issued policy decision not to order
i

transfers during mid-session of the schools. It may
I '

be stated that the children of the applicant were 

shifted from liucknow due to transfer in January 1990 

and the presait transfer will again involve shifting 

of the school going children to Varanasi, This will 

adversely affected their studies®

A . Grounds for relief with legal provisions

(A) Because the impunged transfer order has been 

passed without jurisdiction and in a very high 

handed manner#

(B) Because the in^ugned transfer order is arbi-

-trary# malafide and has heen passed to chasti- 

-se the applicant for his honesty and due deli-

-gaice# which is violative of Article 14 of th€ 

Cbnstitutiono

(C) Because the persons transferred ty the Qampe- 

-tent authority during ifovernber 1989 have still 

not been relieved !by the Respondent Ko*4# so 

far# but the applicant has been relieved with 

undue haste, whic^ is discriminatory.

I
I

(D) Because the persons having dubious and suspici« 

-ous activities who have been transferred by 45 

the competent authority are not being relieved

for JBa® oblique motives*
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(E) Because the advance of T .T .4, has not been 

paid to the applicanto

(P)

(G)

Because the impugned order of transfer is 

illegal being contra^ to the policy of the

Government on the subject of transfer,
; j

Because the applicant Ims been relieved 

malafidea arbitrarily and In high handedness 

to harass him and to cause Ja loss to the 

fjublic ^{Chequer,?

60 Details of renedies ^hausted: 
i !l

The applicant declares that he has availed of

all the remedies available to hijn under the relevant 

Service Rules etc**

(a) The applicant requested the itespcaident No«

2 to stay the transfer vide telegram dt» 

14»2«1990 (innesjaure but no actior

has beai talcen so &  far nor reply receivec

(b) The applicant has requested for payment ol 

ToToie advance vide his application dated 

16* 2 o 1990 (Annexre Nb«A-1 0 )<r but it las

been refused bn the ground of ncm-availa-

7o

-bility of fundso

Matters not previously filed or pending with 

any other Ctourto

The applicant further declares that he had 

not previously filed any application# writ petition 

or suite regarding the matter in respect of which 

this application has been made# before any Qjurt or 

any other authority or any other Bench of the
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Trinunal nor any sicli apx>lication# writ petition or
I

suit is pending before any of thostt*

80  Reliefs sou^t;

In view of the facts mentioned in para 4 above, 

the applicant prays for the following relief (s):-

(a) issue a writ, order or direction in the 

nature of CfiKTloRAki; quashing the impugned 

order of transfer ^ted  2«2*1990 contained in 

Annexure No*A-l to'this application®

(b) issue any other writ# order or direction 

as this Ifon'ble Tribunal may deem fit in the 

circumstances of the case©

(c) allow this application with cost*

9o Interim order» if any prayed fors­

pending final <fe decision on the application, 

the applicant seelcs the following relieft-

The iioputned order of transfer dated 2*2«1990 

(ODntained in Ainexure NDoA-1 ) and the relieving 

order dated 19«2ol990 (Contained in Annexure lfeoA-12)

may kindly be stayed,»

10* in the event of application being sent by

registered post, it may bi stated whether the appli-
il

^ n t  desires to have oral hearing at the admission
!

stage and 1£ so. he s h a l l j  attach a self addressed 

Postcard or Inland letter at which information
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regarding the date of hearing could be sent to himo 

The counsel for the applicant shall appear at 

tte hearing of the case.

11« Particulars of Bank Draft/postal order filed

A

U S

u

in respect of the application fee,:
!

High ca>urt Lucknow# Post office IPO. No«8-02- 

4 0 9 8 8 6  dated 22* 3« 1980 for RsoSOoOO only*

12o List of enclosures:

lo Anne»jre A-ls ijffopunged transfer or&et dated

2 ,2 .1990«

2o Annexure A-2s A Photostat copy of the trans­

fer order dated 6e11*1989©

3* Annexure A-3s A true copy of joining report

dated 2.1ol990o 

4o Annexure A-4; A true copy of telegram dated

i 27.1*1990o

5e Annexure A-5j lA true copy of application

I dated 31olol990o

6 * Annexure N0.A-6:A photostat copy of the
order

transfer/dated 31®lo1990c

7* Annexure A-7j A Photostat copy of letter

i dated 14«2*1990*

8 o Annexure A-8 : A true copy of telegram dated 

14*2,1990o

9* Annexure A-9; A Photostat copy of the

I relieving order dated I5o2«90c 

lOoAnnexure A-10: A true copy of application

dated 16.2*1990«
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I

llo Annexure A-11: A Pliptostat copy of wireless message

dateh 19« 2o1990o

12* Annexure A-12: A Photostat copy of relieving order

dated 19*2*1990.

13* Annexure A-13; t. Pl^tostat copies of the prescrip­

tions and scanning report*

Lucknow
Datedj: March56"/)L #1990 signature of the

^  Applicanto

verification
,i

I , T, R.Dubey# son of late sri Jas Karan Dubey#

aged about 45 years, working#as sepoy in the office of
:|

superintendent Qjestoms Preventive Circle# ffeutanwa. 

District Mahrajganj# resident of Village Haindana Kala# 

Pi^o.Baldirai, District sultanpur# do her^y verify that 

the contents of paras l<f;4(A)# (B ),(C )^(d ),(E ) #(F),(G ),

(H) (partly)(l> ,(J)#(K)#(L)#(M ),(N)A0),(P),(Q)# 7#

8 # 9 # lOfflltf 12  are true ,to my personal knowledge and

paras 2, 3# 4 (H)(parUy) and 5 believed to be true on
!

legal advice and that I Imve not suppressed any roateriaJ

fact.

Dated: fe March261/^1990 /  ̂  ̂ w  «.
Place: Lucknow ; signature of the Applicant*

lb.
The Registrar, i
Central Administrative Tribunal,
Circuit Bench, Lucknowo
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In the Hon*ble central Adeiinistrative Tribunal, 

'* Circuit Bench, l#ucknow.

o

C* M. Application Ho*

.-.j

Union of India and Others • • • • • •

In re. s

of 1990

of 199Q.

Applicants.

Grjft .J3 (E..-, ujJ vii;- ;;3t,} c:t:on tio. L̂-101S/l-B02ilij 

Datsd 3 'S4j p'iiJiisnsJ in U. P. Gazêtfl 
DatBd AU3-1W, 1343. PoiM. pa38Z7?j

0. A. No«

V

T* R* Dabey

Versus.

Union of India aod others

. Applicant.

Respondents.

APPLICATION FOR VACATIOig OF IHTERIM STAY OROBR

The Applicants above-nagied respectfully 

subiQit as under s-

That for the facts and reasons given in  the 

acccwnpahying counter Affidavit, it is expedient in 

the interest <of justice to vacate the interiro stay 

order dated Q * 4 /P passed in the above noted case*

r

Wherefore, it is humbly prayed that the 

interim stay order dated ^  ‘ ^P_ may kindly be 

Vacated.

Lucknow f

Dated $ 24.5. 1 9 9 0 ( D. S. RANDHAWA ) 
Advocate, 

Senior standing counself 
Central Government, 

counsel for the Applicants,
( Respondents }

c e n t r a l  g o v t

COURT
lugkNdvv bench.
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Zn the Hon*ble central TxilsaBal, Clxcait fenc

Ii VL c k n o w "

Oc Ao HOo 89 of 199©

T* R* XMbey • • •e Applicant

Versuso

Union of IndiafT thzough the 

secretary Ministry of Finance 

& Others*
Respondents*

COUKSER AFFIDAVIT ON BEHAI.P OF R£SPON££NTS.

It Be H« Singh« aged ai>oat 53 years s /o  

I«ato Shri Raoi Nahdan Singh« resident of Kaatanwa^ 

Bistt« M^arajganj^ hereinafter described as 

I^ponant, do hereby solemnly affirm and state as 

tinder

1* That the Deponant is Superintendent# Gi3stcms« 

Preventive Circle, at Hautanwa, Bistt« Haharajganj 

find he is Respondent I9o. 4 in the present Claim 

Applicatioh« He has been authorised to affiria this 

Affidavit on behalf of Respondents 1 to 3 also*

2. That the Deponant has understood the contents

t ^ s ’claim explication and he nell conversant 

\with^the case« deposed hereinafter*

" That before giving parawise replies it is 

'ecesszry to state the following facts by t̂ ay of 

brief background of the case

t

(i$ That the order transferring the applicant* 
a Sepoy in the Custom Department, frc»» Hautanwa

Distt* Hahrajganj to Varanasi# in the sane Cuot^

Division tjas issued oh 2o2ol990 by the Asstt*
2.
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collector (Ctist(»ia Division)c <3o£akhp&£« as dicected 

by the Adclle collector<> c u st^a , l^cknow via© his 

letter No« Ut8> 6-conflo/9Cy'i33 dated 3i«<^i990« in

public interest and in administzativo exigenc;^

(i i )  That the above cBentioned transfer order was 

sent to the applicant and a copy of the s ^ e  to the 

Superintendent# Custt^s, Nautanwa on the same date, 

2.2.l990o Thereafter# in pursuance of the. aforesaid 

transfer order#the applicant was relieved from his 

duty in Hautanwa by the Superintendent of customs on 

19«2. 1 9 9 0  but the applicant after being relieved and 

accepting the relieving order did not join at new place 

of posting# Varanasi«

(i i i )  That instead of joining the custom office at 

Varanasi to ^ ic h  he had been transferred# he managed 

to /file  the present Application before the Hon|ble 

Tribunal and obtained stay order dated 9*4®90 for a

fortnight trtaich has besa subsequently extended®

(iv ) That in the mean^^time the applicant requested 

for one month pay and T.T«.A» advance. So# on© month 

advance pay was got encashed so as to mt^e the payment 

to the applicant# but he did not turn up to receive 

the same. Accordingly, that amount of pay - one month 

advance was sent to the new place of posting# y:aranasi<» 

However# fiue ta non-availability of funds under the 

Head - T.T.A* Advance, during the last financial year# 

ipeb* beings the fag^ end of financial year# T»T«A* 

advance could not bs paid to him at that tiiae.

(v> That now the T*T*A» advance of the applicant 

Shri Dub^y has been sanctioned during the current 

finan*cial yeai ,̂ Imt the applicant has refused to 

receive the payment on the ground that the order of 

transfer hao been stayed. But the Respondents ara

3.
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ready to pay th6 T»T*A^ advance at any tioe.

4« That the contents of paras l to 3 of the

Application need no £eply«

5o That the contenj4i^ns raised in Paia 4 (A) of the

application ^nj^ecnphatically denied and it  is 

stilimiitted that there is nothing illegal# axbJU 

trary and without jarisdietioB* It  is sobinitted 

that the irop^gned transfer.was roade in administ­

rative exigencies in public interest, under the

/ t h e  Hon*ble direction of Additional Collector of Custoas#
T r i^n a i ;;fo r  . ^  relevant confidentialo ffic ial

. a .  .e  place,

reqaicedo ^ That t^e contents of par a 4 (B) of the Application

^ e  denied. However, the records of transfer 

as indicated by the appli^m i^ speakj^of his way 

of working whicb he might Bs^eadop ted  during 

all these years*

That the contents of paras 4 (C) need^ no 

reply excepting the contention of the applicant 

that Shri Ganga Sagar Singh & Shri Jagdish Prasad 

were also transferred out fro© Hautanwa but they 

have still not been relieved. In this connection

it is submitted that the transferSof S/Shri Ganga 

sagar Singh s. Jasaish Ptasad «ere not on a<talnis- 

trative grounds. Shri Oanga Sagar - Sepoy requa .«  

.s d  for his stay at Baatanwa vide bis application 

dated 12. 12.89 for some tiae on the ground of his 

family circumstances. His application has been 

forwarded to the Addl. collector. CustoBS. Mickno« 

for consideration. Shri Jagdish Prasad - Sepfty 

has been relieved from Hautanwa iro® 20. 3«»90*

i
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8,

9«

11*

!

That the contents of para 4 (B) as stated at® 

not a^itt©<a. it is submitted that the joining 

report as sateitted on 2*l*90 was accepted the 

saste day by the Superintendent^, eustoms# Nautanwa - 

Respoi^ent Ho® 4. Ho\i«ever« the joining report 

a£te£ its ac^ptance of the superintendent Cmstosas# 

Hautantja# ^  was forwarded t<& the Assistant 

collector# CustCMB DiTisioni, Gorakh|>ar for infor­

mation and necessary action.

That the contentiP^iMc raised in s^ara 4 (E) of the 

applicant is eBiphatically denied and it is subiaitted 

that the impugned transfer was ma<3e by the Assistant 

Collector# Customs# Gorakhpur within the Bivision 

i^ich is within his territorial jurisdiction on 

the direction of the Addlo collector# Custoino# 

I^cknow vide their office letter C* 11(8) ^  

Confl*/©0/133 dated 3lo io9@. Howefer^ the factiq 

teinains that the Assistant Collector io competent 

to transfer a sepoy within his jurisdiction# within 

the Sivision*

That the allegations as contained in paras 4 (F}< 

to 4 (J) regarding Shri Res'* fiaia* inspectc^Shri

A*Ko: SrivastaTa - Xhspectot# and shri Singh

Driver# are denied. The applicant unnecess^ily 

wants to side-track the issue but it is emphatically 

asserted that there is nothing pinitive# nalafide# 

discriminatory and arbitrary in the inpugnsd 

transfer of the applicant*

That the contents of Para 4 (K) are not adiaitted 

^ d  it is submitted that the To T* A. elai» for 

transfer from IiUcknow to Sautimwa has already i^en 

paid to him in April, i99G*
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12.

13,

•  s 5

That the contents o£{^para 4 (ti) aie not 

admitted and i t  is submitted that the t2:ans£ex 

ocd6£ was issued by the Assistant Collector# 

custom, Gorakhpur on 2 .2 .9 0  and wag cororounicated 

to the applicant as well as the superintendent, 

Heutanwa on the sa.e day. I B  pursoance the 

a£o«said tiansfei order the superintendent vante

t o  s e r v e  t h e  r e l i e v i n g  o r d e r  o n ^  a ^ U - n t  

o n  1 5 . 2 . 9 0  b » t  h e  r e f u s e d  t o  A c c o r d l n 9 l J .

t h e  s u p e r i n t e n d e n t  t h r o u g h  a  w i r e l e s s  i n f o r m e d  t h e  

; , s s i s t a n t  c o l l e c t o r .  M t l - a t e l y .  t h e  r e l i e v i n g  

o r d e r  w a s  s e r v e d  o n  t h e  a p p l i c a n t  o n  1 9 . 2 . 9 0  a n d  

h e  w a s  r e l i e v e d  w . e . £ .  t h a t  S a t e .  I t  m a y  

e m p h a t i c a l l y  s t a t e d  t h a t  t h e  i n c i d e n t  o *  » e . * u r e  

. h a t  h a d  t a k e n  P lace  U . 2 . 9 0  h « t n o t h i n ,  t o  

do with the irapugned txansfero

, Shat in reply to the contents of Paras « (■« 

it  is submitted that due to paucity ot fun s 

-«,der the Heads the T .T .A . advance

oould not be paid to hl» at that tiioeo However, 

on. »onthVpay advence for the „onth of Feb.. 

,as  duly sanctioned and then the a»ou»t was 

sent to his new place of posting at Varanasi, 
bat b® did not turn up to receive the a»ount.

That with reference to contents of para « tW  

it  is submitted that the correct position has 

already been explained above in tW.sCo«nt.r 

Affidavit.

That the contents ot para 4 (0 ) are not 

admitted. The respondents are not aware o£ 

anysuch ail»ent.. tiowever, the fact reiaaiss

14
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that Ijatter ©edical facilities are available 

at Varanasi* the now place of his postio®*

16. That the contentioraSxaised in para 4 (p) and (Q) 

are denied and it is submitted that the transfer

17,

M

■ ' W
has been according to the exigency of s«*^4ee 

in public interest* There is no question of any 

harassment and there is nothing against any 

policy* decision of the Governiaent*

That the contents of para 5 and the contentions 

raised therein are denied* The impugned order 

of transfer is perfectly legal# Just and proper. 

There is absolutely no contravention of any 

provision of law and the constitution* There is 

no roalafide, no discrimination, no arbitraries,
' ■

no high-handedness no oblique rootive*

Further, there is nothing against the policy of 

the Government* But the f ^ t  remains that this 

this transfer has been eaade according to ad®i- 

nistrative exigencies in public interest^* The 

T*T«&> advance has been offered to the applicant, 

but he has refused to receive it* The Respon<ftents 

are still ready to pay the T®T«iA» advance t© 

the applicant any time*

That in reply to the contents of para 6 of the 

Claim Application, it is submitted that it is 

not expedient in the interest of justice to stay 

the transfer, which has been ©ade according to 

Adrainistrative exigeacies in public interest* 

Furthered the^acts in regard to paytnent of 

~ "^v a n c e ^^^lre a d y  been explained above in this 

Counter Affidavit* However, it  is submitted that
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.•s in c e  then, the T«T*A» advance haS been offered 

to the Applicant, bat he has refused to receive 

i t « • The Respondents are s t ill  ready to pay the 

T*T.A* advance at any tiree.

l9. That the contents of para 7 of the application 

need no reply.

■ i
2©* That in reply to the contents of paras 8 and 9

it is soJaoiitted that in view of the position stated 

above in this counter Affidavit# the applicant is 

not entitled to any relief sought in the present 

Claim Application. Further there being no pri©»» 

facie case in favour of the applicant, he is not 

entitled to interim reliefs and, as such the 

ititeriin stay order granted and thereafter extended 

is liable to be vacated*

21* • That the contents of paras 1© to 12 need 

no reply.

22* That the deponent has been advised to state that 

in vidw of the position stated in this counter 

Affidavit, the Applicant is not entitled to any 

belief pfzydc ^Of' in th£»  ̂present Claim Application, 

\^ich is iicr^3& devoid of any merit and is liable 

to be dismissed with costs*

Iiucknow,

Bated ^ "̂liay 1990«

yerificatign

lo the above nassed diponant, do hereby ^ r i f y
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that the contents of Paxas i and 2 o£ the Affidavit

are true to pynpwn knowledge^ the contents of paras

- are true to ay knowledge derived

from the official records and the contents of FaraS  ̂2-^ 

.  „ _  _ _ _ _  are believed by rae to be true on the

basis of legal advice, part of this Affidavit

i ,  false and nothing material has been ooneealed. so 

help roe God*

✓

A

Dated 8 I

I identify the deponant who 

has signed before roe and is personally 

known to roe.

—̂ Advocate.

solemnly a f f i r m e d  by the^deponant on iH.'O'TatF 3©*H»r/p.in 

^ o  has been identified by v: ^

igh court# ifUcknow Bench.

I  l t & & ^ a v e  satisfied  loyself b y  examining the 

d e p o n a n t ^ o  Ik n ^s ta n d s  the contents of this affidavit 

w h i c b T h ^ l e ^  over and explained by na.

© O ' *
' f. S; m-M, 

fSgh L

^  "  " " “ *_____
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IM THE HON'BLE CENTRAL AI»13HISTRAT17E TRIBUNJOi
It

CIRCUIT BENCH,LUCKNOW,

OoA, No, 89 Of ; 1990

T,R*Dxibey

Versus

Union of India and others

d n 
j.yno3 ix̂ iQ

'< r \ w i  u
-*Avai:uv

; - |o66T
i y -’'- i ' 

p\

• •^plicant

• oRespondents 

REgOINDER AFFIDAVIT

I, T,R,Dubey,aged about 45 years 

son of Late Sri Jas Karan Dubey# 

resident of Village Haindana Kala, 

Post Baldirai,District Sultanpur 

Cen^loyed as Sepoy in Customs ; 

Preventive Circle,Nautanwa,District 

M^arajganjj^the deponent, do hereby 

solemnly affirm and state c»i oath 

as unders-

That the deponent is the c5>plicant 

in the above described O.A. and as such he if^’'fully 

acquainted with the facts and circumstances of the 

case. The deponent has been read over and explained 

the contents of the coxmter affidavit filed on 

behalf of the Respondents 1 to 4 and its rejoinder 

affidavit is being filed hereunder.

2. That the contents of para 1 of the

counter affid^it need no reply. It is, however.
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stated that the inptigned order was passed by the 

then Assistant CollectorCCustoms) ,Gora3chpur v^o 

has been arrayed as Respondent No,5 by name but 

no coxmter affidavit iias been filed by the 

Respondent No,5,

3, That the contents of para 2 of the

coxanter affidavit need no reply.

/

4, That the contents of para 3(i) of

the Counter affidavit are denied. It is specifically 

stated that the transfer of the deponent has not 

been ordered in public interest and in administrative 

exigency as alleged. The respcwidents have also 

not annexed tiie alleged directicn issued by the,

Addl,Collector Customs#Lucknow vide alleged letter 

No, II(8)-6-Caifl/90/133 dated 31,1,1990, hence 

the same is denied. It is reiterated that the

Asstt, Col lector (Custcans Division) Goraikhpur had
1

no authority or poeer to issue the transfer order 

of the deponent.

5, That the contents of para 3 (ii)

of the counter affidavit need no reply, except 

that the deponent had preferred the - representation 

against the impugned transfer. Due to sickness 

he was not in a positicai to join. Moreover, the 

deponent was relieved without provision of advance 

of T,T,A, and even one month pay advance was not 

paid prior to relieving ^ ic h  ipsofacto speaks 

of the high handedness of the Respondents No,4 and

5,
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6* That the contents of para 3(iii)

of the counter affidavit need no reply.

7o That the contents of para 3(iv) of

the counter affidavit are denied, as allegedi, It 

may be stated that the deponent was neither paid 

one months pay advance nor any T.T. A. advance 

prior to being relieved. Even the claim on account 

of balance of T .A .in respect o f j ^  transfer from 

Lucknow to Nautanwa was not par̂ d̂ by that time*

8. That the contents of para 3(v) of

the counter affidavit are irrelevant now. Once 

the transfer order has been stayed by this Hon’ble 

Tribunal and the deponent has been allowed to 

resiame duties at Nautanwa by the Respondent No. 3, 

there is no question of drawal of T.T,A. advance 

by the deponent.

/
9« That the contents of para 4 of the

counter affidavit need no reply.

-  3 -

10. That the contents of para 5 of the

comter affidavit are denied and those of para 4(A) 

of the 0,A. are reiterated. It is specifically 

stated that the impugned order of transfer is 

illegal,arbitrary and without jurisdiction. A 

perusal of the in5>ugned order of transfer reveals 

that it has not been ordered in administrative 

exigencies in public interest, as alleged. If 

there were sane confidential official records against 

the deponent, disciplinary proceedings coxild have 

been initiated against the deponent instead of 

transferring in a month. The inpugned transfer



order was passed in an arbitrary and \mreasonable 

manner only to shield the corrupt officials.

This Hon’ble Tribunal may be pleased to summon the 

relevant records for just and proper decision in 

the case.

-  4 -

11* That the contents of para 6 of the

counter affidavit are denied and those of para 

4(B) of the O.A, are reiterated. The work and 

conduct of the depcxient has all along been 

excellent# vtoich is apparent frcan his unblemished 

record of service. The deponent, who is a sincere, 

dedicated and honest en^jlcyee has been complying 

with the orders of transfer issued from time to 

time.

12, That the contents of para 7 of the

counter affidavit are denied and those of-para 4 

Cc) of the O.A, are reiterated. It may further 

be stated here that the transfer orders of S/Sri 

Ganga Sagar Singh and Jagdish Prasad wete issued 

on 6,11,1989, but Sri Jagdish Prasad has been 

relieved on 20,3,1990 and Sri Ganga Sagar S in ^  

is still allowed to continue on the ground that 

his ^plication has been f©rwarded to the respondent 

No,2 vAiereas the deponent was relieved on 19,2.1990 

though his transfer order was issued on 2.2.1990 

and his' request/representation for cancellation 

of the transfer order was still pending before

the respondent No,2. This shows hi^-hendedness
• t

and prejudice of the respondent Nos,4 and 5 and 

disctiminatory treatment meted out to the d^onent. 

It may be stated here that the Government of India
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Ministry of FinanceCKendrya Utpadan Shulk tatha 

Seema Shulk Board,Hew Delhi) vide letter No, 

A-32Q22/39/89/Prasha/3-Ka dated 12, 3.1990 has 

issued instructions for deciding the representation 

of the employees by a speaking order vi^ereas the 

representation of the deponent has not yet been 

decided* A photostat copy of the above order 

is being annexed as Anneacure Ho«R~l to this 

affidavit.

13* That the contents of para 8 of the
V

counter affidavit are denied and those of the para 

4(D) of the 0,A, are reiterated.

14* at the contents of para 9 of the

coxmter affidavit are denied and those of para 

4(E) of the 0,A« are reiterated, 1?he answering 

respondents have not annexed any order/letter 

which empowers the respondent No.,3 to issue the 

transfer order within his territorial jurisdictiono

be
It may not^out of place to menticxi that a perxasal 

of transfer orders issued by the respondent No,2 

vide letter dated 6*ll,1989(Annexure A-2) reveals 

that all such transfers hecve been issued,by the 

respondent No,2, This belies the contention of 

the respondents*

'■ 15, That the ccaitents of para 10 of

the counter affidavit are denied and those of paras 

4(F) to 4(J) of the 0,A. are reiterated. The 

averments of para 4(f ) to 4(J) of the O.A,are very 

much relevant# as it is root cause of the annoyance
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.and prejudice against the deponent. If this y

Hon*bie Tribunal is pleased to summon the record . 

of the seizure at Custcans Nautanwa dxiring January 

1990 and on\'?ards and previous months# a true picture 

of deponent’ s performance will emerge. The 

impugned transfer order .has been passed malafide,
✓

discriminatory, arbitrary and hi^-hahdedness way*

16, That the contents of para 11 of the

counter affidavit need no reply. However, the 

T,T,A,Claim fop transfer from Lucknow to Nautanwa 

has been paid in April 199 0, i.e.after issue of 

transfer order by the respondent No,3,

17, That the contents of para 12 of the

coxinter affidavit are denied and those of para 4 

Cl ) of the 0,A. are reiterated. It is specifically 

stated that the deponent was" relieved hurriedly due 

to seizure effected by the deponent on 12,2,1990 

as it has esqposed the corrupt officials.

18, That the contents of para 13 of 

the counter affidavit are irrelevant now. It 

may however be stated that one month pay advance
ĵoTric-r a,

and advance of T,T,A. was not paid to relieving 

the deponent,

19, That the contents of para 14 of 

the cotanter affidavit need no reply in view of 

averments made above. It is specifically stated 

that the transfer of the deponent was issued by

Respondent No,3 arbitrarily, without jurisdiction,
/ . 

malafide and discriminatory.
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20p That the contents of para 15 of the

counter affidavit are denied and para 4(0) of the

O.A, are reiterated.

21* That the contents of para 16 of

the coxmter affidavit are denied and those of 

Paras 4(P) and 4(Q) of the O.A* are reiterated. It 

is specifically stated that the impugned transfer 

order has not been passed in public interest liue 

to exigency of seirvice. The Respondents have 

made vague averments and have not stated ^ a t  

exigency of service arose within a period of one 

montJi of the joining of duty by the deponent. The

in5>ugned transfer order does cause harassment

not only to the deponent but *to the \Aiole family

of the deponent ^ d  the same is against the

transfer policy of the Govemmento

22. That the contents of para 17 of the

coianter affidavit are denied and those of para 5

of the O.A. are reiterated. It is specifically 

stated that the impugned order of transfer is 

illegal/unjust,malafide/ discriminatory,arbitrary 

and hgS been passed in a high handedness and for 

oblique motives and is against the policy of 

t^ernment. It is also denied that the same has 

been passed according to administrative exigencies 

service and in pxiblic interest.

23* That the contents of para 18 of

the counter affidavit are denied and those of para

6 of the O.A* are reiterated.
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24# That the contents of para 19 of

the counter affidavit need no reply,

25, That the contents of para 20 of

the counter affidavit are denied as wrong and

misconceived and contents of paras 8 and 9 of 

the 0,A, are reiterated. In view of the facts 

stated above the ad-interira order dated 9,4,1990 

is liable to be confirmed and O.A, is l i ^ l e  to be 

allowed with cost,

26, That the contents of para 21 of

ttie counter affidavit need no reply.

27, That the contents of para 22 of

the counter affidavit are denied as wrong and 

misconceived. The O.A, is liable to be allowed 

with cost on merit and the relief claimed may 

be granted to the deponent,

Lucknow^^^^^

Dated* May ^  ,1990, •

V E R I F I C A T I O N .

I , T.R.Dubey, son of late Sri 

Jas Karan Dubey, aged about 45 years# working 

as Sepoy in the Office of Superintendent

Customs Prev^tive Circle,iJautanwa,District
!

Maharajganj, resident of Village Haindana Kala, 

district Sultanpur, do her^y that the contents

o^paras/ / o //

36 )
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are true to ray pecsonal knowledge and thos€ of 

paras sa,

are believed to be true on legal advice and that 

I havfi not st^pressed any material fact.

Signati Deponent

Lucknow*

DatedsMay ,1990.

IDENTIFICATION

I identify the deponent has 

ed before me*
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rrTôocrnr'" 
uT o^o^ - s t  

riTQirrOrRfh.’tlTVO S J

rTr0̂ 0r|̂ "<! I 

'iOJO’JO SrPTTolT

-.r!ĉ -
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tfrô OiTgrr̂  
rfro’jo’i'i' (id'rr

%ojo:jo I

riTO'̂ OSrrWTS'

%OJO'iTdV9



)-

23-

2k- 

2 5-̂ 

26- 

2 7-̂ 

26- 

. 2 9-

30-

31-

32-

33- 

3i+-

35-

36- 

31-

3B-

39-

^0-

h\~ 

k2~ 

l'5~

4̂5-

^7-

U8-

i+9-

50- 

5f-,

1 !

■r''-T :ilVr 

'̂nr qreg

nrrTnr' 
oirrt̂  ^tttt 

^  

r R  Tm  JFTT?

FTv^RT

^  gnrcr 

?rPT

ftfF

r-r'-

’ k .

3rPn?̂vr ^ ttt 'TTr̂

^omoTfmf^-QY
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ÔJOTTO

ffl'OiJTOf̂ rp:;!̂
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'frô Ô-î  cj I
,1

ff’0¥0?HtT#

^ToF'̂ trRcrr
-fi§xr-

.'. v3

n-



%
52- 1^ ,7T T f

55- ,3̂yiTtcS- ^htt ^

514- FftlT ^

55-

. e-clGl 'i..

56- . irfu

57- irlir fi

59- ■

59- ■

60- ^

>  6 1.-. . ^  fcTfliiin

V- - ■ ■ - ■ . . • i,‘

62»' ^ o q t o f^  ; ■; -

63-'

-6̂14- ■< Tft-Q Î:).:aG:'-:-.
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jfrô lj rHtJciIrl ‘

# 0 |p q t ^ fn

VnrftWff

#0|pT[ttrgT :

■ / . •



1 29, ^?7?^5HTT  ̂ ^

1 3 a . . ■ # o # 6 ^ j j ^ : '■ .■ : : : "

I ; .̂ :' rr.'. V'

:■-T'-̂ -' ... ..Vc^.:' ■■'̂ :̂-,,;i':.' ■ ■ ■ ' ?■

■J.
,v■■ ' ■. -I-- ■■' ■■■■K’ ■,■>.'.■•■'■■ ,,7 . ■ ’S-r.','■ , ..,■ - V-'.- ■•;■ :-., , ,

! ' .■. '̂^ :̂v-;.' .-V-

‘ ■ ■ ■-■'̂  vis.,. ^

D r
■.>« figT»!?jnSWiS&r»
g !  ■ W : f ^

'i  t f  g tS a S M ? # ^  ;;': I . ' . . ,
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Zr the Central Administrative Tribunal# Circuit Bench, 

1. It c k n o

original Application Ko, of 1990

Sri T*R*!^boy

Versus 

union of India  ̂ others

Applicant

Respondents*

4 s

Annexure tto»A«8

Ibt
Collector^ Oaatcatis (Prev). 

3/40 eazir Hasan R>ad,Luclcnow*

Dtol9«2«l990 
Time I 11*00 hre*

I request my trarisfer imy be stayea till enquiry is 

settled, A«l» Cus OHp  is requested to in£oi:ii) me

tl^t on which gxtjund I have been tiraasferred from NTu 

iijhere as Z joined MTt̂  on 2»1.90 and a ^ i n  z have been 

transferred to vattinasi on 2* 2* SO# Zs I  have been 

transferjred twice'm %d.thin one month*

T*R*a3bey«
14*2*191^«

>V Name* T,R,Eubeys Sepoy». 
Customs (Prev) siautam«a



< /

in the central Tribunal circuit Bench,

O .  A .  .Nto. 
T »R .Uubey

-  Ji-£_k_2_o_w

of 1990

union o£ indta ^ other.

vJb'iXOiii OF jiiio oJ.c'^iLi Oi*' l̂ ĥ âjn ̂ I/̂ j JUvJIj.
Alf i i .

U K D ^ R

i n  c e r s u a n c e  o f  A o C . C u s t o m s  . p r e v e n t i v e  D i v i s i o n  
S o ra k tiD u r S s s t t . O r d e r  N o .  I i r 3 ) - 6 - i ; . d t t , / 8 9 / o O ' : ?  d a t e r i  j
S h r i  T ^ . E . D u b e y  s e p o y  C u s t o m s  p r e v e n t i v e  c i r c l e  K s i a i a n w a  
h e r e b y  r e l i e v e d  f r o m  h i s  d u t y  i n  t h e  a f t e r n o o n  o f  1 5 . ^ 9 0 .  ano

d i r e c t e d  t o  r e p o r t  f o r  d u t y  i n  h i s  n e w  p l a c e  o f  P O s t i ^ «

S u p e r i r t e n d O T t
G u s t o m s ( r  ) C i r c 3 .  e
W a u t a n w a .  M a b r  a;1 _ g a n F .

C

0 .,(0 .lK 3 ) ,S S T T ./n /8 9 - 9 0 / Dated 15 .2 .90

y y  Oopy for«arded for i-.formation and neoeaasry aoUmi to:-

, .t-rshri T.E.Bubey Sepoy of Customs preventive circle nautanwa.

2 The .Wdi.aollector of Oustoms (l )  Division lucknov,.

She Collector of ouetoms prev. .Indo-Sepal ■tor'ier P.J;na, 

4; ® “ A.o.Qustos preventive Division Gorakhpur.
5 , The A.C.Customs preventive Division .ar as .

6. The Inspector Of Customs preventive anit

•v'i

______
Superi.^^tenc.ent of Ous-orris

( P )  C i r c l e  N a u t a n . v a .  
M a h r a :  i g a n g »
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#  ^  3it̂ W ^ ÎQ-rn t?iT% bt  #  I

.j

tjTftes m - m < ^

4  3 T ^

1-6-2-90

^ t  p t ^ W  m rm f -jrwrn rr??

^ ig e f m ^ f c T f ^ iK  €tW  r | ^  gfTfcf mT w^m
^ o r p  t U T ^ f  Sl'0?!D 3]t?gJ|T

'm ^ it  Ig  :̂ mfm- % i "

' ai-siTr^ .

' 5 ^ ^  » ?  W t Mm
fwipr ^grmsr



in the central Adwlnistrati'we Tribunal Circuit Bench,

L u c k n o w  

O.-A. No. of 1990

TA .Cubey versus union a£ i n * a  & o thers
^ni^xure A- //

\<y_ . ^t-4-

< cdlh-  ̂ ^  7 > ^- e  ^

fr-^-  Q  .

o f ‘t y j r  ■

/ ( ^
/< r.i'7<̂

9 '^  •^'



y

in the central *d .^nlstretl« Tribune ctrcmt Bench,

n o w

of 1990
T .a ..u .e ,

_Axtt^xure A- /2^

., _  0 R ij ^ Rr . - A - V x . ' i u  -----------------------------

•th is^eleiving  order J«».even G . N O .H  .

lated 1 5 .2 .9 0 ,  Shri T .E.Dube^ Sepoy bas been re_

1^ 2.90 instead of Inthe-after-noo.u

Superintendent
Oustoras (PREVO Circl© 

i'fautanwa.

0 .« 0 'S ^ 3 )E S « ./17/89-90/ '5 .2 .90

Copy forweided for Inforir-atlon and neoeassaryaoUon loî -

V. Shrl I.R.Dutey Sepoy of oua-toos prev.circle Kautan a.

-' 2 fte Addl.Collector Customs preventive Division |uolcno«.

3 % .e  Oolleotor Oustoras preventive laio Nep,l Bordei^.Iaraa.

4.1he A.O.CuBto.s preventive Division Gorakhpur. , ••

5 The A.c.0ustoms preventive Division Yarrasi.

6. :he inspector Of Customs preventive Unit .-autanwa.  ̂/

Super in ten dent

Customs prev,Circle 

Mautanv/a.



A

in the central *4»inlstratl« Tribunal circuit Bench,

Jt n o w
o f

T.R,t>ubey vprci.ic
versus union o£ inat a i  others

■^nnexure a,

3 (, <Sxl0AUavo
B. Oo., JL D. a 0 

Cksad. Nd 18062 (U. PJ 
^  IftuHcal Office

<1;;̂  ^ATF RflMfr

igJrt T̂n?: 

- ‘#1^1

<

K A C a^

(P



in the central M «tnlstratl« Ttibunal ctrcutt Bench,

0 . ^ .  NO.

T.R.Dubey

^JL.g. Jt n o w

of 1990

versus union o£ incUa & others

_Aor^xure A-l2.(i>T

?T.0 3lTTo

W  4t. i\. it. 4\.

r̂ %c?n?5ir,

. 4

<£>

f^I?t:

n%, 3rr«fT?T F̂ r̂r̂r

sf̂ Ofrq-'ŝ rr̂ r?
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C

o
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o
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it f»ra% ^  fsitst :-
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in the central Tribunal circuit Bench

O.^A.No.

T»R,S}ubey
of 1990 

v e r ^  UaioDot IntU a j. others 

_^imexure a. i^ ca

O L T B A  S C A W i ^ l i y G  C E N T R E

f)r , % .  U ,o r i  

M .B .B .S , G. I. M.S. 
Formerly Employed With 
The Ministry o f  Heal th ( IRAN)

Address-

244 A-Shastri  Nagar,  
Arya Kanya Road,  

Dist t-Faizabad.

^ ----------
patient— iiir T*K.i>ubey

Age 40yrs 5 ^ ^  t i a l e  address i:> u itu n p u r

-Senior (Jhest ^ec ia list ,iJ  .ii.i-’aizaDcid

8 / 3 / 9 0

Referred by 

Date of examination

Ultrasound Examination Report

Upper Abdomen
Liver has got uniform echopattern laeusuring

in size.GallBladder is {^rossely distended with unechoic fluid .

A stone is seen stuck at the neck of gullBiudder.

Q .B . size was not changed after meal.

and Portal Vein are normal.
Lower Abdomen , . .  ̂ , • • i. /
------ - Pancreas is also normal in size and echogenicity,/

impression
Hydrops GallBladder. /

Dr. .^nsuri

< •


