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CENTRAL ADMINISTRATIVE TRIBUNAL,LUCKNOW BENCH 

Lucknow this the 26th day of Nov.,1996.

O.A. No. 410/90{L)

HON.' MR. V.K. SETH,MEMBER(A)

HON. MR . D .C . VERMA, MEMBER(J)

Gaya Prasad, aged about 30 years, son of Sri Ram 

Khelawan, resident of village Bargaura, Post 

office Bikapur, District Faizabad.

Applicant.

By Advocate Shri Anil Kumar.

versus

1. Union of India through Secretary, Railwaway

i Board, Rail Bhawan, New Delhi.

2. Union of India through Secretary, Ministry 

of Labour, New Delhi.

! 3. Divisional Personnel officer, Lucknow

Division, Northern Railway, Hazratganj, Lucknow.

4. Assistant Engineer, II, Northern Railway,

, Charbagh, Lucknow.

5. The Permanent Way Inspector, Northern 

Railway, Barabanki. :

Respondents.

-̂ r- By Advocate Shri B.K. Shukla.

0 R D E R(ORAL)

HON. MR. V.K. SETH,, MEMBER (A)

By means of this O.A. the applicant has 

prayed for quashing of the order dated 19.9.89 

, . (Annexure 3 to the O.A.), passed by the

respondents to the effect that a decision has 

been t&ken not to refer the dispute raised for 

adjudication as theire has been delay of 9 years 
in raising the dispute without adequate reason. 

The applicant has also prayed for quashing of the
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termination order if any with effect from 15.6.81 

and to reinstate him with full back wages and 

other consequential benefits.

2. The claim of the applicant has been 

resisted by the respondents and pleadings have

been exchanged between the two sides which we have 

perused. We have also given thought to the 

submission-^^ of the learned counsel made during 

the course of hearing.
3. A ? brief resume of facts would be in 

order. As per the averments in the O.A. the 

applicant was appointed as Gangman on 26.7.1978 

under P.W.I., Northern Railway Barbanki, and he 

continued to work upto 14.6.1981 with breaks. It 

is alleged that the services of the applicant 

were terminated through oral order with effect 

from 15.6.1981. The applicant claims that he 

completed 120 days of continuous service and 

thereby attained temporary status.As a sequel the 

Uttar Railway karmchari Union served strike 

notice on D.P.O. and A.E.N-2, Northern Railway 

and the matter was referred to the Assistant 

Labour Commissioner, who gave his finding vide 

his order dated 15.3.1989 (Annexure-2 to the 
O.A.). This order interalia mentions that since 

there was not . any possibility of settlement / the 

dispute ended in failure. With reference tothis 

order of Assistant Labour Commissioner, the 
respondents have passed the impugned order dated 
19th September, 1989.

4. During the course of arguments emphasis was
^laid by the learned counsel for the applicant on

the legal issue involved in the matter. It was 
urged by him that section 10 of the I.D. Act 1947
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does not lay down any time limit for reference to 

be' made by the appropriate • government. Hfe however, 

fairly conceded that in case the government makes 

a reference of the dispute to the appropriate 

judicial forum, the question of grant of second 

part of the relief prayed for by him viz. his 

reinstatement by this Tribunal does not arise at 

this stage.

5. We find force and merit in the contention 

of the learned counsel for the applicant. The 

clause I of section 10 of the I.D. Act reads:

"Where appropriate government is of the 

opinion that any Industrial Dispute exists 

or is apprehended, it may at any time 

(emphasis supplied by us) by order in

writing: ;
(a) ...............
(b )......

' (c) refer the dispute or any matter

appearing tobe connected with, or relevant 

to, the dispute, if .it . relates to any 

matter specified in the Second Schedule, to 

a Labour Court for adjudication; or 

(d) refer the dispute or any matter 

appearing to be connected with, or relevant 

to, the dispute, whether it relate^d to an|̂  

matter specified in the Second Schedule or 

the Third Schedule, to a Tribunal for 
adjudication."

The wording of this clause makes it clear that 

there is no time limit set for making reference-.
The only point of discussion was whether the 
expression 'it may' makes it obligatory for the 
government or it is left to the discretion of the 
government to make such a reference. The learned 
counsel for the applicant in support of his
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contention stated that there is no discretion
and

with the government inthe matter/ cited for our 
benefit the judgment in the case of *Jai Pratap 
Singh vs. State of U.P. and others' passed by 

Lucknow Bench . of the Allahabad High Court on 

25.11.92, reported in S.C.D. 1994(1), 148. The

observations of the High Court contained in para 

4 are relevant for our purposes. These are:

"The words 'at any time^ are very material. 

They make it abundantly clear that the 

Legislature has fixed no time limit for 

making reference. The State Government has

only opinion making power......... The

petitioner workman should move application 

for condonation of delay. This aspect of 

the matter should have been left in the 

Labour Court or Industrial Tribunal to be 

judged. The impugned order of the State 

Government is thus apparently illegal."

6. We are inclined to agree with the above 

view and therefore, hold that the impugned order 

of the respondents is illegal and unsustainable. 

The same is hereby quashed and we direct that the 

respondents shall refer the Industrial Dispute 

which forms the subject matter of the impugned 

order, to the appropriate Labour court/industrial 
Tribunal in accordance with the provisions of 

section 10 of the I.D. Act. This decision shall 
be complied with by the respondents within 3 

months from the date of communication of this 
judgment and order. The O.A. is disposed of in 
the above terms. No order as to costs.

MEMBER (J ) MEMBER (A )
Lucknow;Dated:26.11.96.

Shakeel/
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H i DlJi' HOI\T‘'BLH CMTBAL, AK 'UNISTI^HfE  TRCHJITAL

0 ,l.W o. H\Q of 1990(L) '

GayaP.rasad' • . . .  Applicant

Versus

Union o f  India  •& othej?s , Respondents

t
1, H gt̂ o o f  application

2. Annei;u.re '̂̂ o. 3 ’
^opy^of Impugned order dated 19 .9 .8 9

3. F'akalatns^pa

4.- Postal order No. 

for Hs 50/- only.

Dated

1^15

16

17

/

¥

t

Pi 8jce_:Lucknovj 

Dated: ^

Baju/- '
. CtskouonJL:

( A s i t K .  Ghaturvedi) 
Advocate,

'Counsel for the applicant
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I I  Sii: CMTRi^ A m illS T R U V E  TaBroi.HL’ 

q i RgJI T B M H Ay XAJGKIOW

e,4, No, 'A\t> of 1990(X<)

■ QkYA PRilSAD, ■
,4ged abo.ut 30 years.
Son of Sj4 .Ram KbelawaD, 
Resident of Village Ba,fgau,ra, 
Post office Bittapuj?,
District FaisalDad,

. . .  Applicant

. Versus

1, U^nion of India thix)ueh Secretary,
■ Railvjay Board, Bail Bhawn, 

lew Dei hi,

,2. UnioG, of India through Secretary,. 
A  Ministry'of Labour,

le-w pel|t,

a. Divisional Personnel .Officer,
Lucknow Dim sic n, Northern- Bail \vay, 
Has rat Ganj, Lucknov.’,

4. Assistant S^ngineer IX , 
lorthern Bailviayj Cbarbagh,

Lucfcnoiv.

5, The'PaiTiaiient Vi'ay Inspector, 
i'Jorthern Ballmy,
BarabaP.ki,,

Respondents

afpligaiick UN rail h iq

TICM
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1. Particulars of the order against vjhich the 
application I s  made5

(2)

■The above said application Is' being 

prt'ferfed before this, Hon'ble Tribunal against 

the o.rde,r dated 19th September, 1989 passed by 

Opposite Pa,rty No. 2, a copyof which ms .received 

by the petitioner on '6th October , 1990 from S.riJ /
D.PiAwasthi, Assistant General Secretary, U tt^^r 

.Bailway Karmachari Union, Lucknow by which tiie 

claim of the applican.t-for .reinstatement i-n 

service with full backwageg- from the date of 

te,rmin.ation i .e . 15*6,1981 and other consequential 

benefits have been denied. The applicant is also ■ 

challenging the,D„ral te.rniio.ation.®,e,,f, 15*6,1981 

artd claiming reinstatement in ■se,rvice with fUll 

backwages from the-date o-f termination along 

with all consequential benefits.

2. ^.risdictio^of ^£_'^.i’ibunai5

That the applicant was wo.rklng under 

Opposite Parties 3 to 6 as such this bench of«
the Hon’ble Tribunal ha« jurisdiction to 

adj u di c a te the matt e r,

3, Limitation; '

The applicant declares that fee, 

received the order dated 19th September, 1989

- passed by  Opposite Party Ho. 2 on dated 6th 

Oc tober, 1990 from' Sri D.P. Awasthi, 4 ssi stant 

' Gei'eral SeG,retary, Uttar Ba’ Iway Ka,machari 

Union, Lucknow'hence It  Is well wlttiin liraita 

tion p,ressaT|.bed u,ader s'ectlon 21 of itie ■ 

Hon'bie Tribunals Act, 1985.,
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4, Facts o f  the case;

The facts of-the case a^e. as ufidepj

(3 )

"i

1) ‘That the applicant vjag appointed as

Gan,gman on 26,7,1978 to wo.rfe under Pqmanent 

Way Iaspecto,r, Northern- Railway, Ba,i’abanki, 

Opposite Party: H o . 5 In accordance mtb" ftoleg 

and .regulations on 1ti.e subject. The applica,nt 

continued to v©,rk up to 11,5♦1981 with a,rtl(flclal 

breaks.

r-T

Y

■' f .

»

li) That the \vo„rk a O'd conduct of ttie

applicant as Gan.g^an ivhile %'orfclng under Opp, 

Party Ko. 5 was to the full' satisfaction of 

his su,pe,rio,r and \ms never warned, punished/e,r 

censured. The defeils of the period along with 

number of days vrorlted by the applicant as Gangman
I I

under Opposite 'Parties 3 to 5 Is being annexed /
he,re with as to this application,

111)  ̂ That'the services of the applicant were

ter'iil.nated by Opposite i'arty Ho, 5 through an 

oral order with effect from 15,6.1981 without 

any .ĵ iyme and reason and without complying the 

provlsions’of the Industrial Dispute Act, 1947 

and Indian Railway 'iiist/i-blishiTient Mannuai,

iv) That the applicant co’-^pleted 120 days

continuous service with effect from 15,2.1979 

to 15, 6.1979 ther̂  ̂ by he attained the temporary 

status and Is ,entitled for the. terns and 

conditions applicable to the Railway servants
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and substttates In tempoTa.ry service stated. In 

Oh apt, JQCtll. of • the Indian Batlway j^stabllsbmenit 

Mannual,

^ ' ■ ' . v) ■ Th-at,Itie applicant has V'Crked fo,r 719

' ■ days from 26 ,6»78. to . 1,4 . 6.81. as Gatigman unde p.'

Opposite Party No, 5 -and wag coatroled by'

■ Opposite Pa.ptySo.: 3 &  4.

vi) That toe applicant hag .vjo.rtted for 302 

days'as Gaflgman in preceding 12 months from tlie 

date of his te.Riiinatlpn i .e . _ 15. 6.1981,

• \dl) That the applicant Is-I’sOiHcing as Gangman

unde p Opposite Party Wo, 5 mentioned above may be 

verified from paid vouchees for the relevant 

period for ■which sanction from Divisional BaiU^iay 

Mana.ger, Lucknow division was obtained, and - 

mentioned against each period in ttie casual laboirp 

service ,record malDtained by Opposite Party ^^o, 5,

vili) That iiie services of the applicant iwere 

terminated by Opposite Parties 3 to 5 by retrench­

ment, withoutootice, notice pay. and retrenchkent 

compensation p.rovided In the Industrial Dispute 

Act, 1947 and Chapt, iSCIII and XiSf? of Indian 

Sailvjay Establishment Ks-n nual, and as such the 

termination x îth effect from 15,6,1981 is null 

and void and. the applicant is. entitled for 

.reinstatentnt with full bickwages ,

•C4)
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■ , (5 )

I 35) That no reason o f  termination from

service ,i\dtb effect f.rom 15,6.1981 v>’as aisclo'sed

to the applicant'by 0 pposite-f'artyKo. 5, ~

x) That the vjork; assigned to the applicant

ivas on pemanent open lines during the .period

of engagement and the said ujork Is still continuing 

and it  cannot .over/coraplete ag it  is n.ot a p.roject 

and the wo,rfe is in contlnuou s'nature, ■

xD- That ttie applicant hag completed 120 

days or TD.0re in service and-thus have completed 

' ; , 4 montils and have acqoired^.a temporary status'in

view of ttie provfe ions of'paragraph 2501 of 

Chapt. XXV of the Indian RallTrfay Sgtabllshment' 

Mannual. Originally the period was of 6 months 

-rf In service a-3, casual, labour for acquiring the

■ ■ temporary status, but subseqaen.tly the same wag

amended In accordance v’lth the recomendatlon of

- y- ■ , the Raiiutay tiabour Tribunal, The requigit ■ .•

"'T pe.ri.od of attainment of tempora,ry status was.

' reduced, to 4 months, vide Bailvmy Boa.rd letter

■ Ko. .P,G, 7 2/BLT 69/3(1) dated 12.-7.1973 .

35il) That the applicant's vJo.ri£ was not 

ov©red/completed as such the post and vac^cy.

, is still continulGg and the applicant cannot

be .ousted from service as under-sub. section lY 

of Section B' of Chapt. I of'In. dlan Ralli ĵay 

Sstablisyment Kannual the applicant has a p.ri6r 

claiin of regular absorption and in o.rder to 

defeat the claim the Opposite Parties '3 ,to 5 

' has ousted the applicant frQn service.
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xili) Tbat uDde.r paragraph 2511 of Cbapt.OT  

of tiie Indi3-D Bailvjay'Establishment Mannual  ̂

relatlo,g casual labourex’s . the casual labourers 

\^itrDut acqul,jing the temporary status are -enti­

tled to all rights previiages admissible 'to 

temporary .raiiî iay servant aad substiteites In 

temporary service as. laid doî 'o In Chant,.-ZXIII

o.f the Indtan I'fellway Sstabllshment Mannaal,

■xlv)7 'That under paragrQ^ph 2302 of Chapt XXEII 

of the Indian ifeiiway Sgtablishment Mannual a 

tempo re.ry. rall\^ay serva,-nt Is liable to 14 days 

notice for temination of service or-salary In 

lieu of the notlce.fhe appiicaQ,t \4as n,eiti,er 

glveaa 14 days notice nor wag offered, the 

paĵ tnent of salary for ' 14 days in lieu, of the 

notice as such the ouster of the applicant from 

se.rvice with effect fro'm 15 ,6 .81  Is wholly 

Illegal,

3iv) That the ouster of the applicant from

service w 1 th effec t ' from 15. 6» 81 is 't̂ iholl y 

Illegal and unwar.ranted as neither the applicant 

was given any n.otice .for thete.rminatlon o f his. 

services nor i.-i'as, paid sala,ry In lieu of the'notice 

.as tfee language.of paragraph 2302(2) of Chapt 

X;,2i of the'India.£i Railway Establishment Mannual

is mandatory.

(6 )

xvl) ■ That tiie applic^ant has- completed 240 days 

during the period of 12 caiander months preceding 

tne date of ter~*itiination but yet fee conditions 

p rece den 1s. ̂ f  :re trenchm en t o r  vo rfeman p ,ro v Ide d
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: 'un,d6r section 25? of the Industrial Dispute

Act, 1947 has ^not been followed, The services . 

of the applicant \̂ e.re .reti’ench'ed/teminated

I ■ ' without co'spliylng the :provision,s of the Sec,

25 '̂ Of the Industrial Dispute Act, 1947 and ' 

as such the terrdnatlon/retrenchment is ab-initlo 

void and illegal.

vl 1) Tha t . pa I’a'g rap h ' 2514 o f the' G hap t ' tn  

of Indian liallway istabiishraent Mannual relates- -X
to retrenchment' benefits for casual ^labourirs 

but the applicant has not been granted the said^ 

benefits despite retrenchment idth effect f.rom 

15,6,1981 and as sucn ttie termination is ab-initio- 

void., ' ■ .

xvlii) That the applicant is entitled for ■

■ absorption ■ in. regular, vacancy as the applicant 

is a casual labour-and is  entitled for the 

benefits-provided In pa^^ag.rapb 2512 o f Chapt,

M l  of the Indian' Rail\.jay Establishment Mannual,

j:ix) That.the applicant contacted personally 

.the Opposite Parties' 3 to 5 since the date of 

retrenchment/te,rrfllriatlon and was'assured 'Itiat 

he will be granted a n  'the benefits provided 

une^r Industrial Dispute Act, 1947 and Indian,, 

Fallvjay ii'S taiyilshmen t Mancual' for -̂i/hich the 

, applicant is entitled. Opposite parties 3 to 5 

continued to assure the applicant butv<4thout 

any fruitful result, and at last the applicant, 

se,rved aestrl^e notice under, section 22(1) of 

the-Indian Dispute, Act,' 1947 through S.ri



(8 )

D.P.Awastbl, A sals tant Genejal Secretary, Uttar 

Railway Kaimachari Union, Luck' o\\i on, 9 . 5 , 1 9 8 8  

9'S the said decision \̂b.s taken in a meeting 

of Utta,r Bailv.iay Ka,macharl Union on 7,5,1988 

upon 0pp. Parti eg 3-ana 4 and a copy wagaiso 

endersQd' to Assistant Labour Commissioner 

(Ccncillation), Lucknow,

That the isslstant Labou r Commlssloner 

(Conciliation) Lucknovj' opened a conciliation- 

p,roceedings under the Industrial Dispute Act,. 

1947 through letter dated 16tb May, 1988 and 

called the Opposite Parties 3 on 9th. June,

1988 for concilia tion.

X3{1) 'That the conciliation proceedings \̂ ere 

conducted by Assistant Labour Conij-nissioner. 

(Conciliation) thereafter 'v̂ hlch ultiiii.atQly en.ded 

In failure and â report ’was submitte-d by Asstt, • 

Labe u r C ommt s sione r(C one ilia tion ̂ L'u cknotti roa gh . 

letter ^^o. Lko-B/1-,40/8B-ALG dated 15th Ma.rch, 

1989 to Opposite Party Ifo. 2, A copy of the 

same is being annejjed he.rewlth. as AI#lE3fiRE Ho^g 

to- the application, - , -

2<35ii) That the Opposite Party Ro, 2 refused 

the reference too required under section 10 of 

the Industrial Dlspu te Act, 1947 on the basis 

of the .report sub''̂ -itted by tiis Assistant Labou.r/ 

GortmlssloneKGonclllatlon)■ ,Lucfcnovi dated’

15th March, 1989 on the grom3 that the dl-sput e 

has been raised.after 9 years and as such the 

reference cannot be made th,j?ough lette_r dated
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19 tb Sep temper, 1989.,, *  cop-y of the same is- 

being annexed'h'e^e-w 1th as to this

'application,.,

<  ■ ■ ■ . ' :
• xxili) That the lette,p dated 19th Septe!i*@r ■

19139 .was not served upo,n, the applicant as tee 

copy of the game yas not en,do,rsed to' the appl,i- 

cant'an,d S,i4 D^P.ii'iasthl, isslstant Genejpal 

Secretary, Utta,r Ifellway Ka,macha,pi U,n,lon could 

not infom  the applicant about the refusal'of - 

, reference by Opposite Party lb, 2, and as such 

the applicant could no t challenge^ the same ,

'S r i  D.P,Axgasthi, Assista,nt Gen,e.rai Sec.retary, 

Uttar ifelivjay Kamacba.rl Union,Lucknow provided 

<a copy of the letter dated 19'th SepteEibe,r, I989 

to liie applicant on 6th Octobe,r, B90. and as such 

' .the said letter Is being challenged novi.

( 9 )

2x1 v) That the services of the applicant were 

tei’'7lnated/,petrenched with effect from 15 .6 .81  

and,the applicant continuously raised the dispute 

and ifes claimed his .rights before the O.pposite 

Parties 3 to 5 continuously from 1,5.6.1981 and ' 

at last raised the dispute through Uttar Jfe-ilway 

Kari.T!.achari Union, Lucknow in May, 1988. , The ' 

applictant has'e3!piai,ned the delay, . However the 

question of delay was not considered material 

by the *^sstt. Labour Com.nlss ioner(Go,ncillation) 

Luc,kn,ow and as such he did not make a .reference 

of the said facts,In, his letter dated 15th March

1989, but the'Opposite Party Ho.' 2 arbltrarily

k



f'

^  (10)

and illegally .tejected the reference on, the g.DDund 

of delay of 9 yea.rs. In fact, the dispute vjas 

..raised before the Assistant Labou.r Cofiirnlssloner 

^  CCo,nciliation,) Lucknow o.n.ly afte.p a pe.rlod, of

■ ■ ■■ about 7 years, ■

7.7>v) .'That the question of limitation'is not 

application In  'the ■In'dust.riai Disputes relati,ng  ̂

tD tiie Industrial Dispute Act, 1947 as the.re’ is ' 

no- reference of liraltat.ion In ttie said Act. The'

■ claim of the applicant cannot-be .rejected by

Opposite Party No. 2 on the g,round of limitation.

The Opposite Pa.rty Ho., 2 has refuged reference

arblt.pa.rily, illegally and in colou.ra1ie exercise 

o f . poT̂ jer wi thout any .rh,y!rie and resieon.

jcx-vi) .That the various judgments of the

w Ho,n‘ ble High Oourts and Hon*ble Supreme Court'

of India have settled the question that the ,■ - f . - ' , .

refe,rence cannot be refused by Oppo si te Party 

No,- 2 on the g.round of limitation as the 

p,rovisicns of relating limitation a.re n o t ', 

application In the disputes pertaining to the 

Industrial Dispute Act,. 1947, The Opposite'

Parties has w.rongly men.tioned 9 years in the

o.rder dated 19tb Septembe,F, 1989 while tl̂ je 

applicant has conti.nuousIy .raised the dispute 

. either before the Oppc.site Pa.rtyB'o, 3 or 5 

*a.gainst .his illegal ouster with effect from 

. 15,6,1981 or befo.re Asslstan t Labour Goinrnlssloner 

(Conciliation) Luclmou! and as such the claim 

\ of the applicant Is  vdthin time.
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' C

■ . That several writ petitio»s. '̂ie.re filed

before the Hon'ble High Cou.pt by the Casual 

iaboure.rs claiming their rights- clue to coraple 

tion of 120. days and 240 days and more of ' '

con;tinuous service, in one calander year and ■ 

ag the result they y&pe reinstated in service 

V'jith full back-vjages by the Hon'ble 'High Court 

Similar writ petitions ■ifere filed before the 

Hon'bit' High’ Court in Jan. 19,81 which ■wss'e later 

on transferred to the Gefi.trfel Admin is trati-ve 

Tribunal, circle bench, -luctoo-w and was marked 

as T .A .Io . Gi793/87(T) Gaya Prasad and others 

¥s, Union, of India and others i«h,ich Is yet 

pending, <vwe\

V-

5. ■ le|al p^rovisions;

I

1) Because the Opposite Parties has'arbi­

trarily, Illegally and in colou_rable exercise ' 

of power witiioLit■ any, rĥ 'm.a and. reason''hag refused 

.the reference, under section 10 of the Industrial 

Dispute Act, 1947.

A

11) Because the p,rovlsions of.liiiiitation.

is not applicable upon 'the dls:-'Utes raised 

th.rough Industrial Dispute. Act, 1947,

. T r c ^

lii) ' . BecsDsa the applicant has continuously 

claimed his right for relns.tatenient with _effect
I

from, 15. 6.1981 and as such the .reference cainot 

be refused on tiie g,round of limitation as the 

delay has been explalrjed.
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' - - Cl2)
Iv). ■ Because the Oppesite Party W o,2  has

.refused the reference without ''talcing into consi 

de.rat'ion. the facts stated in the letter dated'

15th March, 1989 of the Assistant Latou r Comml- 

gsionerCConciIlatlon)LuckDo\^, . ' . '

■v) Because; the dispute before the-Asslstan't

Labour Gom'ilssion.ereconciliation) vias raised only 

aftqr 7.yea,rs as such _the mentioD, of 9 years Is 

.totally. vrroti.g, . ■

vl)^ Becau-se the appiics-ftt is . a temporary

Railv^ay servant ¥lthi,n, the meaning of p.revisions 

of I-ndlan Ballw.ay Kgtablighmmt Maiinaal referred 

above and' cannot be ousted from service'In'thls 

raanner tfith t ffeet'from 15.6,1981,

vli) Because fte• services of tiie applicant, 

c.annot be te.iBinsted vjlthout compliance of the 

' .i,«qul rement ,fo.r such. te.,n!rLnation/:ret.renchmeii t

-̂r condi tion- in, C hapt XXIXI and JM-ot 1tie Indian

.aailway Establishment .Mannual as i-jeil as the 

pIt)visl'0.ns of the 'Indust.rial Dispute .Act, 1947.

v,lii) . ''Because the te_r,i.inatiqn of fee services . 

of the applicant .Is vAolly arlit.rary, illegal 

and vjith malaflde Aotlve and amounts to panish- 

inent and ag such in utt^r violaticn of the pro~

visions o f  A r t ,'311 of ttie' Gonstitutlon of India

and principles of natural justice,

|}̂ ) ■ Because the ter'’̂ in.atlon of the s'ervlces

' of the applicant Is violative of Arts. M  and I 6
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n \

/  • of the Congtitutlon of Inciia,

x). Because Hie simiLa,Fly^slt6iatgdpe,rsons

have been, gj?anted benefits ofChapt and

of the Indian, i^ilviay j^stafellshmeat Mannuai 

by Opposite Party K 0 ,3  ■to 5 as well as by the 

Hon'ble High Cou rt eiid Hcn'ble Suppeir̂ e Court of

(13 )

6, Be tail a of r-enedy e:Khau sted;

That the. applicant declareE that-he has 

’ availed all the remedies available to-him undep

■ the relevant service ruleg etc„ and'Industrial .

dispute .Act, 1947,

■; 7, The matterIs ,not previously filed o.p pending
■vrith a,ny other court; _ ’

. ’ . The applicant further” declares that he

y~ has not p.reviougly filed'aiy application, vi.rlt.

? petition 'or suit rega„rdlng .tine m’atter in respect'

of thfe application hag been, made before' any 

court or any other autho,rity or any other bench 

of the- Tribunal nor any such application, writ 

petition, or suit Is pending before any of them*

S, Re.itef sought;

In, vle\v of the facts and g.rounds mentioned 

' In para 4 & "5  of this applicc.tlon, the applicant

p.rays for following „reliefs; -



m

CA) I’hat this Hon’ble Tribunal may bQ- pleased 

to quash the-order date-d ISth'Septenibe.p,

1989 .peceived on Btb October, 1990 contained 

as tonexa.re no. 3 to the application, pagsicl 

 ̂by. 0 pposi te;.Party Ko, s and the ■ te mination

o rde r 1 f a a y th effec t fyoBi, 1 5 .6.1981 •

and reinsti-tei:-him vjtth full back ’vvageg 

and othe,p consequential benefits.

(C4)

(®) That any other and' further relief 'whicb this 

Hon’ ble, Tribunal may deern, f i t  and proper 

be also awarded in  fevou,r o f  the applicant- 

In the intere-.?t o f  justice -vilth cost.

i

y-

-■'V-

9. Relief I f  ^ y  p ray ^  for;

No interim relief is-being prayed,

10, The bumble applicant wants oral hearing 

th.rou'gh his couis el.

11, Particulars of •postal order; - 

P.ostM ord^r No, 

for Es 60/- only.

dated

\fflRI5ICiVTlOW

I j  Gaya Prasad, Aged about.30 years,

Son of Sri Bam Khelawan, Besident of Village 

Bargaura, Pb'st office Blkapur, District Faiaabad 

do hereby verify that the, conten ts o f . paragraphs
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1 to 11 aye tjwe to my jDS rsonal .kflowledge ejtc&pt 

para-5 which is t,roe on the' bagls of.' legal advice 

.received, and that I have'-,n.ot supressed'any material 

facts, . .

Application is being provided vide noti­

fication Ho. A .A .T . 11019/44/87 dated llth October, 

1988. "  ,

Place :Luck;no%»

Dated;

Signature of the applicant

VCvx/vv-oou

( Asit Kurnar Chattrvedl ) 
Advocate,

.CouD.sel for, thetpplicant
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IN IHfi HOI>BLi£ M ,T B 4L ^JMUqT^^TLV^ TEBDHAL 

cilDulT BMGH i T LUuB^qW 

in Ee t̂  P. jsTo .

G.A.Ho. vA\o «of 1990(L)

Gaya Prasad ' , , ,  Applicant

Versus

Union of India &  others , , ,  Bespccidents

ippllcatlon for condonation of delay,
M M m T  l l P l M T  l *  i  W l — H f  ! ■ >  f  l l l l F l l i i ' —  ! ■ >  l i i L H i l l g  I  > ! ■ !  I I I B  — W t f  11 t f  ■ ■ ■  l l g —  i p t f l M T l l j f

The applicant above named most respectfully 

begs to submit as under;

■ Thati through the above mentioned original 

application, tiie applicant has challenged the validity 

of order dated 19th September, 1989 which was served 

upon him by Sri D,P,4\ja,^thl, Assistant Genejc^i Secre- 

P tary, Uttar Ballway, Karmacharl, Union,on 6th October,

1990. The order dated 19th September, 1989 was neither 

addressed nor endorsed to the applicant. The appllcan 

could not file the application within time forttae 

i*easons given in the original application.

It  is, therefore, most respectfully prayed 

that fbr ttie reasons stated above and In tiie accompany 

' Ing orlgln'al application the Hon'bleTribunal may be 

pleased to condone tiie delay in filing the abSJve 

original application and the original application 

ma^ be decided on merits In the interest of justice,

Piace:Lucknow

Dated: “ Advocate,
Counsel for the applicant '



IE'. HON »BLi GSN' tM> ■ ASflHIS THl H  VK TBIHJWAL 

Cl ffiul T BlilCH AT LUCKMOW'

■'O jijio,-\jy\ Q of 1990(L)

Gaya, P.rasad , Applican t

■ Versus , - '

U nion ■ 0 f Xndla & o the rs ' . . .  Ke-sponden ts

I I  D 1 X

1. knheiu re M o ^  •,
Extract o f record of service 
as' casual labour of the 
appllca,nt

2.
Copy of letter dt. 15,3,89 ’

2-3

C

> •

Place ;LucKnoi*j 

Dated:

Baju/- - .( Is it  K. Gbaturvedl ) 
Advocate,

Counsel for the applicant

V'



IM l U m i l B T i t l i m  TEHJIOL

C liCU IT  ,BEIGE .at HJCKIOM

\

O .A ,Io . of 1990CL)

Gaya P r^sad - -... Applicant

Versus

A  ' _ Union of India & others . .Opp.Fa^rtieg

■ -

Reoord of Se,rvloe as Cagoal Labour

■ S l .Io . Period of Err,pioyn.en,t Humber of days.
i'rom ■ to

1. ■ 26.6.78 ' 10 .7 .78 15

• ■■■'. 2. 11.7.78 17,7 .78 7

3. 18.7.78 15.10.79 90

- 4, / 20.10.78 14.11,78 26

'5. 16 .11.78 30 .11.78 11

6 . 15. 2.79 ' 14,3.79 28

. . . .
' 7 .  ■ ^15. 3.79 14.4.79 ' . .3 1  ' ' ■ .

- C
8 . 15.4.79 14.5 ,79 29

k  ■ ' 9. 15.5.79 14.6 .79 31 ,

"
10. 15. 6.79 14. ̂ .79 30

'  V ' , -
•11.' 15.7.79 13.8.79 32

12. 16.8,79 , 14 .9 .79 28 Total 356 days

13. 15.4. 80 14. 5.'80^ 30'

, 14. 15. 5.80 '31.5.80 17.

15. 1 .5 .80  . 14.6.80 14 .

16. . 15. 6. 80 14.7 .80 _ ,30

17. 15.7. SO ,14.8.80 31

18. 16.8.80 14.9 .80 30

19. 15.9.80 : 14.10.80 .30

20. 15.10.80 14.11.80 31

/ ■ 21. 15.11. 80 14.12. 80 30

22.

23.,

15.12.80

15 .1 .81

14.-I. 81' 

14 ,2 ,81  '

31

■ 31 Total■661 days

24. 15.4. 81 14. 5. 81

25. ■ 15. 5. 81 1 4 .6 .8 1 ' 31 Total 719 days

T '^c -  

l\, t\/. ffi-
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GlHiaiT l ^M .. AT_LUCgiGW 

„ 0,'i.No, of 1990 CX)

Gaya Pragad - ' Petitioner

V̂ . Versus

^  U.riion of India &  othe.rs , , ,  OppJ^artles ■

. . K m Q m r Q N o ,2  

'̂ \4 ■ gAim .m  Off COKC ILI AtIOH g »O S T  .
,, s  ̂  ̂^

Govt, of India 
Mlnlsti’y-of Labpur 

Office of the Asstt, Labou.p Com"issio-n,e,F(c)

B-12, Sector-9, Ailganj, Lucknow 226020 

. . 1̂ 0 . LKO„8/l-40/t.C Dated theisth March -89

The 3ecreta.ry(Sh, Hari Singh, Desk Officer),

Govt, of ladia,

Ministry of Labour, ■

Hew, Del hi, ■

Subject:- I.D.Betvjeen 'the management of Northern, 

Palli^jay, Luckaov and Uttar Rallv^ay 

■' ' Kaiffiachari Union over alleged Illegal 

termination of se.rf/lces of Shri Gaya 

^  Prasad.

Bie Asstt. Geheral Secretary, U ttar Railway^ 

Kajsi,acbarl DnloD,, Lucknow served a strike notice on 

D, 1%0, and'A.ii.K.lI rlo,rthem i^ilwa-y  ̂ Lucknow over 

alleged illegal termin'-'tlon of services o f  Shri Gaya 

Prasad S/i^ Sh ri Bam Khelawan w.e, f, 14, 6*'81, On 

r^-ceipt of itie'stHke lotice the game -was seized 

in conciliation and was discussed on several dates 

and. finally on 2,1.1989. Du ring' the cou rse of

• -discussions the representative o f ,the 13nion submitte 

■that Shri Gaya Prasad T;jas appointed as Gangman/

Khaiasi u n d e r P .W .i ;, Ba-rabanki on 2S, 6.78 afii

" T  C  - ■ , . .

A  ft A A' Cl
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continued' to vD.rk till 14 ,6 .81  fo,r total719 days.

The management ho\-;evep terminated his services . 

a’b'mptly In violation of Sec. 25 P of X .D .ic t  

1947, Hence the D nion' demanded that be be reinstated 

1̂ 1 tb full back wa,̂ ;eri. On tlie otbei'’ hand the representa. 

tl.ve of the management subraltte(’i that period involved 

Inthe case,is very old and records are not available 

hence the same cannot be verified.'

h

Since there was not any possibility of 

settlement, the dispute ended in failure. The 

union is idlLing for arbi tration,, but the ra.anagement 

has declined the gsrme,

' ■ ’ lou faithfully,

, 3d/-

C B M.Ghellani ) 
■ ■ Isstt. Labou r Gom-';! ssionerCc)

■ ' Luckno\v,

Copy to- ' '

1. The Begional Labour Qom'nlssionerC'C), Kanpur 26002.
2. The Divisional Personnel Cl*ficer,Northern ifeil\vay,
■ Haz.i?atgan3 , Lucknov; 226001, . . '

3. The'Asstt. General MenEstary, U ttar B̂aili-jay,' 
Ka.macha„ri Union, 29-H-J, Multlstopyed Rallvjay 
Colony, Gharbagh, Lucknow 226001.

- -^sstt. Labour Gomj?)lsslQ:neiC(c), 
Lucknow,
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IN THE HON’ BLE: CENTRAL AQFiIfUSTRriTIWE TRIBUNAL 

CIRCUIT BENCH, LUCILNOU i '

0. A. NO. 410 of 1991 ( L)

Gaya iPrasad . . .  Applicant

Us.

Union of India & others. . . .  Respondents.

COUNTER REPLY ON BEHALF OF THE 

RESPONDENTS NO. 1. 3. 4 & 5.

(I
I, J4-

aged about years, son ofSio~n R- C-

o  ^ ̂  hereby solemnly affirm
\ A  Q  ' >̂€Ijlc£ xju^

\  and state as under:- i. '

n •
/y'\'}   ̂ working as /\ s s  M ef'

lA

0 ^ ( C ^  -— --— ^ ^  Northern Railway,-

Lucknou. I have been duly authorised by respondents 

no. 1, 3, 4 & 5 to f i le  the instant reply on,their 

liefthcTR Railww.- behalf.  I hawe resdouer the contents of the



%

2. S6

a pp l ic at i on  and hi:i\/e gone through the record

and as such I am uell conyersant uith the facts

and circumstances of the case mentioned herein­

after : -

2. That the contents of Para-1 & 2 of the

application need no comments.

3, That the contents of Para-3 of the applicat­

ion are urong, hence denied. In reply thereto it 

is stated that the application is highly barred 

by time as the applicant has approached to this 

Hon'ble Court after a lapse of about 10 years. 

Therefore, in \/ieu of Sec, 20 & 21 of the Admini- 

stratiue Tribunal Act, the application is not 

maintainable* The details of: the para under

reply are being gi\/en in the follouing paras of 

counter' reply,

4 .  That the contents of Para-4 of the appli­

cation are being re'plied as under;-

4( i) That the contents of Para-4(i) of the

application are not admitted as alleged. 

In reply thereto it is stated that there

is no authentic record available in the

 ̂iSJ.fi.!-I (
f̂ ar‘hp.fn

office's of the Assistant Engineer ( i i ) /  

Lucknou or the Diwisional Railway Manager,

Lucknou of the .Permanent Way Inspector,

Barabanki by which the correct working
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days of the applicant could be verified ,  due to 

j^h^^^eason that the matter is uery old and after 

a specific  period the record is ueeded out and 

that is why the, applicant has filed  the instant 

application after lapse of long time. Anything 

contrary to i t ' i s  denied.

4( i i ) That ttjie contents of Para-4^ii) of the

application are not admitted as alleged,

hence denied. In reply thereto it is stated

that the applicant uas uorking as casual

- er
labour;/as per averments in the application 

no service record of the casual labourers

I
is maintained. Therefore, it cannot be

j

said (jhether his working uas satisfactory 

or otheruise. It is further submitted 

, that jthe Annexure No.1 of the application

can b|e verified  by the department in vieu

of the averments made above.i

4 . ( i i i )  That the contents of Para- 4.(i ii )  of the

application are not admitted, hence denied.
1

I

In r eply t hereto it is stated t hat the

I

applicant as per his oun averments made 

in the application, the services of the 

applicant automstically ceases on the

3.
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expiry of sanctioned period. There is no 

question of termination because his engage­

ment was for the specific period i . e .  from 

time to time which uas uffill within the 

knowledge of the applicant,

4 » ( iv/) That the contents of Par a- 4, (iv) of the

application are not admitted, hence denied.

In reply thereto it is stated that the 

engagement of the applicant was on contract 

basis for a' certain period for which sanction 

wss accorded by the competent authority as 

such the question of acquiring temporary 

f  status after completing 120 days does not.

a r i s e . : In view of the same it  is submitted 

that the para under reference is misleading 

and uehemently denied.

\

4(v )  That the contents of iPara-4.(i/) of the

application are not admitted as alleged.

In reply thereto it is stated that there 

XSXW0 being no authentic record auailable 

in the offices  of the respondents, the same 

cannot be v/erified as stated above,

4. ( vi) That the contents of Para-4(vi) of the 

^ application are not admitted, hence denied.

In reply thereto it is stated that  there
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being no authentic record available in the 

offices of the respondents, the same cannot 

be v/erified as stated above.

■ :
That in v/ieu of the facts and circumstances

' \ ^i

narrated above in this counter reply, the 

averments made in para under reply are 

denied as.those are incorrect.

4jj/jJ;|That the contents of iPar6-4(vir*) of the

application are not admitted, as illeged ,  

hence denied. In reply thereto it is stated 

that there uas NO retrenchment from his 

side of the respondent no, 3 to 5 as the 

applicant uas engaged for tie specific 

period. It is further clarified  that the 

Ch, XXIII  of Indian Railway Establishment 

I’lanual is not applicable in his case,. 

Therefore, the question of re-instatement 

and back uages does, not arise,y

4 ( ix )  That the contents of iPara-4,(ix) of the 

application are not admitted as alleged.

In reply thereto it is stated that there 

uas no termination of the applicant. Since

^  "the applicant uas engaged for specific

period, on ELA (Essential Labour Aqttisition)



V

uhich uas sanctioned by the competent 

authority. The cession of uork uas auto­

matic and there uss no termination at all ,

4, ( x) That the contents of !Para-4,(x) of the 

application are urong, hence denied in- 

uieu of the facts and circumstances narrated 

in the preceding p a r a s  of’ this counter- 

reply,

4. ( x i ) That the contents of Para-4,(xi)  of the 

application are not admitted, as alleged 

because the same are not applicable in the 

case of applicant, Houever, it is further 

submitted that all the concerned records

were weeded out under the age limit and

Y,

V-

as such at this belated stage i . e .  after

ten' years actual working days of the

applicant cannot be ascertained. It is  

further submitted that the applicant ’ s 

case uas rightly refused by the respondent] 

no. 2 to refer  the dispute befcss the Centrj 

Goivernment Industrial Tribunal,  Kanpur for] 

^  its adjudication on the ground of latches 

oh the prayer of the applicant. The appli- 

cant has not made any representation to
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any authority before the alleged date of 

termination/ It is further submitted that

in the present application, the applicant

■C

has not f iled  any termination order and

as such the claim is false and frivolous

and not maintainable under the lau. TIhe

applicant had never acquired temporary 

status as alleged in the said para,under 

reply. The applicant had been engaged 

against the temporary sanctions received 

from time to time for specific  uork and 

for specific period. Thus, the question

of termination of his service dees not

arise.

r I
Vi-

4 . ( x i i )  That the contents of Para-4,(xii)  of

the application are wrong, hence denied. 

Houever, it is submitted that the b'aseless 

ground has been taken by the applicant.

The para under reply does not deserve any

Specific comment in vieu of the preceding 

p-aras of this counter reply.

Q „ . 4.  ( x i i i )  That the contents of Para-4(xiii) 

of the application need no comments. 

However, it  is submitted that the rules
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under reference are not applicable in the 

applic ant ’ s 'C ase.

4. ( Xiwj That in reply to Para-4. (xiu) of ttie application

<

it is stated that the employee uho attains the

temporary statuSj is entitled for notice or in 

l iey  of notice pay but since the applicant had

y

not acquired the temporary status and he was not 

engaged under contract for completing the specific

uork for specific period hence the allegations

made in the 'para under reply are baseless,as such

the same are denied.

4. (xv/j That in reply to Para-4(x\/) of the application

it is stated that its contents are not applicable 

in the case of the applicant as the same has

been mentioned by the applicant on the friuolous

ground just to strengthen his case, hence denied.

4(MMi) That the contents of Para-4(ui|’ of the appli­

cation are not admitted, hence denied. In reply

<\A-"

thereto it is, stated that the entirei: record

i . e .  paid vouchers u~hich are the only documents

ascertain the number of uorking days of the

R.ailwav

( Applicant, haye, been ueeded out as per the

Railway Board Neu Delhi Letter

-d-a±eil . Therefore,
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the clisfeim of the applicant at this beli.ted 

stage after the expiry of 10 years cannot be 

verified  from the original records, noreouer, 

it  is u e H  settled lau if a person is engaged 

for a particular uork and after the complet­

ion of that uork, the services of the said 

person are autoraatiEally terminated and he 

is not at all entitled for any protection 

of Sec, 25 F of Industrial Dispute Act, 1947,

4(x/ii) That the contents of ;Para-4(xuii) of the 

application are not admitted as alleged, 

hence denied. In reply thereto it is stated 

that the applicant was never retrenched by 

the respondents. Since the applicant uas 

engaged as cssual labourer for specific 

periodj the cession of his services uas 

automaticiiii'j,'. Houever, the applicant is  

not entitled for any retrenchment benefits 

as claimed.

,4. ( x v i i i ) : That the contents of Para-4(xviii) of

\ the application are not admitted in the

applicant ’ s case, hence denied as those 

are not applicable in the instant case.

4 . ( X i x ) I hat the contents of Para-4(xix) of the
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application are not admitted as alleged, 

hence denied. In reply thereto it is stated

that the applicant , newer, contact personally

K
to the respondents No, 3 to 5. It is further 

Submitted that the applicant was not retrench­

ed or his services uere not terminated because 

he Ljas engaged for specific period for a 

fixed period on contract basis as s such 

on the expiry of such period^ his services 

were automatically ceased. It is necessary 

to mention that the Assistant Labour Commiss­

ioner (Central) ,  Lucknou vide its  Notice No. 

LK0-8(l-40)/88- ALC dated 1 6 . 5 . 8 8  sent a 

Strike Notice uhich was alleged to be served 

on the Railway Administration by one Sri 0 , P ,  

Auasthi, As a matter of fact, no such notice 

was previously served by Sri D ,P .Auasthi  on 

the railway administration.

The Uttar Railway Karmchari Union is 

neither the recognised union of the manage­

ment nor have any lega^ right to ssrve any 

notice under the Industrial Dispute A c t ,1947 

to the Railway Administration. There are 

two recognised unions of the Railway Adrfi'inis- 

tratiora viz .  Northern Railway Mens Union and
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and Uttar Railway Flazdoor Union. They hawe

only legal right to settle the dispute of 

the employees with the authorities of the

V

Railuay Administration under the permanent 

Negotiation f'lachinery and uhen the dispute 

uas not settled under the permanent Negotiation

V:

Machinery, these recognised unions of the 

opposite parties as per rules are entitled 

to rsise the dispute under the Industrial

Dispute Act against the Railway Adminstration 

and as such the allegation contained in Para

under reply of the application are baseless 

and against the provisions of Law and as such

those are denied.

■i

4 , ( xx) That the contents of Para-4(xx) of fie appli­

cation are admitted to the extent of issue 

of notice by the Assistant Labour Commissioner 

(C ) ,  Lucknow, the management'had given the

reply alpngwith the facts to the Assistant

Labour Commissioner ( C ) , Lucknow . Since the

Railway ^Administration cannot do any concilia ­

tion with the unrecognised unions and as such

the question of conciliation does not arise 

with the unrecognised union ,in  the instant
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case. Anything contrary to it is denied.

4. ^.)^xi): That the contents of Para-4(xxi^ of the

applicatio.n are admitted only to the extent

that after! receiv/ing the facts which yere

given by the Railway Administration, the 

confidential report was sent to the Ministry

I

of Labour, ;Neu Delhi by the Assistant Labour 

Commissioner ( C ) , Lucknow as provided under 

the rules of the Indiistrial Dispute Act where

the authorities of the Ministry of Labour

A

thoroughly.considered the report sent by the

I

Assistant Labour Commissioner, Lucknow (C)

came to the ,conclusion that the case is not 

; its

fit  to refer for/adjudicataiora before the 

Central Government Industrial Tribunal,  Kanpur,
I

Anything contrary to it is denied.

:v-'- 4 . (xx ii )  That the contentso, of Para-4(xxii) of the

application need no comments.

4 , ( xxiii )  That the contents of Para-4(xxiii) of the 

application ^j'^ednafc admitfctd, as alleged,

VOi\ . . • .hence denied. In reply thereto it is stated

that the dispute of the applicant was raised/

- represented by the unrecognised union against

i the Railway Administration and as such under
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the provisions of the Industrial Dispute

Act, the same was not oommunicated correctly

to the co,ncerned union.

: ,V-

4(xxi\/) ; That the contents of Para-4(xxi\/) of the 

application are misleading, hence denied. In 

reply thereto it is stated that in vieu of 

the facts and circumstances stated above in 

this counter reply, the claim of the applicant 

is barred by time and as such the present 

application is not legally maintainable in 

the eyes of Lau and it is further submitted 

that the applicant 's  matter was rightly 

rejected by the Ministry of Labour, Neu Delhi 

on the ground of latches of 9 years on the 

part of the applicant. It is also relevant 

to mention that the applicant himself bas 

admitted that he raised the matter after a 

lapse of 7 years* period.

4 ( x x v ) : That the contents of Para- 4(xxW) of the 

application are not admitted as alleged. In 

reply thereto it is stated that it is uell 

settled lau that latches must be explained

so that employee cannot take advantage for

his o;un wrong. Anything contrary to it is 

denied.
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in rbply to

4 .  ( x x v i ) : That/thfe contents of Para-4, (xxwi) of 

the applica.'tion, it is stated that the
I

i
present application is barred by time. The

same is clear from the perusal of Annexure

1

No. 3 of the 3pp-lication by uhich the res-

i

pondent now2 has been pleased to refuse to 

refer the i^atter before the Central Gouern-

ment Administrative Tribunal,  Kanpur on the

i

ground of ;delay and latches of 9 years, Hou-

I  •

ever, it iis futther submitted that ihe appli-

I

cant himself has admitted in his para-4,xxiu
I  

I

that he raised the matter after lapse,
I

I

I

of 7 years* period. Therefore, in such ciircum-

i

stances,  the ^-resent applic<ation is  highly

I

jarred  byl time and is not maintainable due

I

to the refesons that the applicant did not 

prefer th.'e same uithin the . pr escr ibed period
I

of limita'ticin,
I

i

4 ( x x v i i ) ; That the contents of Para-£ 4 , (»xa i i )  of

the application are partly admitted and the 

rest  of the contents are denied. The T .A .No ,

I

7 9 3 /  87 ,: Gaya Prasad Us, Union of India & 

others i;s admitted. The rest of the contents 

Eaii'*'' a^g deniied as the facts of the case of casual

labour are not the same with the present

case o f ‘the applicant. The applicant is

-mm
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required to.giv/e the strict proof of the same.

j

i V .

5, That the contents of Para-S of the application 

and the grounds taken therein are false,  f r i ­

volous and.:*fabricated and as such those are not

sustainable in the eyes of lau. Therefore, the

/■
application deserv/es to be dismiseed.throughout.

6, That the contents of Para-6 of the application 

need no comments. Houever, it .is further sub- 

, mitted that the applicant did not auail any 

departmental remedy.

7.  That the contents of Para-7 of the application

need no comments.

V
j :!

8. That the contents of Para-8 of the application 

are urong, hence denied. In reply thereto it 

is submitted that the applicant does not desefiv/( 

any relief  as prayed in uieu of the facts and 

circumstances narrated in the preceding paras 

of this counter reply. The application of the 

applicant deserves to be dismissed throughout.

9 .  That the contents of Para-9 of the application 

need no comments,

r y t ' K ’ 10 ,  That the contents of Para-10 of the application

need no comments.

1U That the contents of 'PaTa-n of the applicatiol
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need no communts.

(
h

)

; V£R IF IC AT ION

I, K - ' J  ^

do hereby verify that the contents of Paras 

of the instant reply are true to my personal 

knouledge and those of paras 1 4-t; 1( 

of this counter reply are true on the basis of

record and those of paras of

the same are believed by me to be true on the 

basis  of legal adv/ice.

Signed and verified this L-\ % 

of , 1991 at Lucknou,

day

Lucknou 

Datedi il'

(
*/

Msf Ifee I'wu l



 ̂ f fR c f  ......... .

a frW ff

-    ........................^

f  w t i f s

•*— u^^etr

g ^T ^ifW T

35̂ 1? f?r^ 5«?«fT
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BlfOHS THE HOmBLB CSHTRAL ADMIHSDRininS iHRIBUHAL 

LtJCKNCJf BENCH, LUCKNOW.

jm .*

r

V"
&aya Prasad

Versus

Union of India aiii o-fchers. . . . .  Respondents.

V

RS<rOIIDER A F flP iY If  

■BX) fHE G O l S W m - ^  i'mSD

■ BEHiLg

I, &aya Prasad aged about 32 years S/o Sri 

Ram Khelawan resident of Tillage Bargaura, Post Office

B>'.Ka\^oK ,District Paizabad state as under s-

1, That the deponent is applicant in the above 

noted Original Application as such he is well 

conversant with the facts and circumstances of 

the case.

^  That the deponent has read and understood the 

contents of paras of the Counter Reply filed on 

behalf of respondents and states as hereinafter

W 2 A
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fjjhat the contents of paias 1 and 2 of the 

Oountei Reply need no comments.

4  ̂ That the contents of para 3 ‘̂ he Counter

Reply are denied, arid the contents of para 3 of the 

Original Application are reiterated as correct, She 

Original Application is within time under the provisiois

of Mrainistrative IDrihunal let, 1985*

5. That the contents of para 4 .i  aî d 4, ii  of 'the

; Counter Reply are denied and the contents of para 4* %

ai3d 4«ii of the Original Application are reiterated as

I) . .

’ correct, Ihe respoMents have filed Counter Reply

; in the Writ Petition No. 62 of 198l(T.A.Ho. 793/87(2>|

on 4th October, 1991 on the hasis of record availao;}.e 

i wit^ them, The applicants in the aforesaid Writ petition]

' are the casual workers who have been worked upto I4th,

? '

December, 1980 but in case of the applicanti^ it is

\ '
being said that the record has been veeded out. Ei^h®

j I

' ■*'̂ 6 record should have been veeded out in regard to

j the petitioners in the Writ Petition Wo, 62 of 1981
j " : . '

then the Counter Reply in that writ petition could not
1 ' • ■

filed but a contrary statement has been made 

' by the respondent in both these cases.

. . V -
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6. Ihat the contents of paras 4 .i i i  and 4. iv of

the Counter Reply are denied and those of pauAs 4 , iii 

and 4. iv of the Original Application are reiterated as 

correct. The applicant# acquired temporary status 

after completing 120 days of continuous service accoidlng 

to the provisions of Indian Railway Establishment 

Manual,

7,* Ihat the contents of paras 4«v, and 4. vi of

the OoMnter Reply are denied and the contents of paras 

4.V, and 4,vi of the Qriginal Application are reiterated 

as correct. The respondents are misrepresenting before 

this Hon’ ble Tribunal as such they may be put to strict 

pro'Ce about the veeding out of the record.

8. Thatthe contents of paras 4 .vii and 4 ,viii

of the Counter Reply are deniid and those pf paras

4. vii, and 4. viii of the Or iginal Application are

reiterated as correct. The applicant^ engagement

lus

did not continue as such services were terminated

w .e .f . i5th June, 1981, Chapter 25 of the Indian Raiivs  ̂

Establishment Ivlanual is not ap|iicable in this case.

The applicants entitled for reinstatement and back

wages.

.4/-
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9e 2hat the contents of paras 4, ix and 4.x  of ths

I

counter Rep3.y are denied aM  the contends of paras 

4. ix and 4.x of the Original Application are reiterated

I  .  ,  ■

as correct. The applicant^ engagement discontinued 

on 15th June, 1981 as such the services of the applicant* 

were terminated w .e .f. 15th June, 1981. 2he work under 

respondents existed even after l5th Jung, 1981. The 

Y '  respondents are deliberately misrepresenting the fact

before this Hon’ ble Tribunal.

10. That the contents of paras 4.xi and 4.x ii

of the Counter Reply are denied, and the contents of 

paras 4,xi and 4,xii: of the Original Application are 

reiterated as corrects Che respondents may be directed 

to produce the record pertaining to the petitioners in 

Writ Petition No. g't of 1981 in v?hich the record was 

available on 4th October, 1991, and the order wk regar- 

-ifitfging record which can prove that the record of tte 

applicants has been veed^i out. The applicant42 case 

has been wrongly rejected by the opposite party No.2,

i  1 1 s * i  That the contents of paras 4.x iii, and 4.xiv,

I of the Counter Reply are defied and the contents of

paras-4.xiii and 4.iv ofthe Original ipplication are 

! reiterated as correct. The applicant has acquired

I temporary status as worked for more than



120 daj?s of contimous service. 0}he applicants 

never engaged on contract, fhe applicanti^ engaged 

for mainttmaoe work as such it can not be said that 

it was a contract.

-  5 -

12. 3!hat the contents of paras 4.xv, a M  4,xvi of

the Counter Reply are denied and the contents of paras 

4cXV,and xvi of the Original i.pplication are reiterated 

as correct,The Railway Board's letter referred in para 

under reply has deliberately not been annexed. However, 

even if accordirg to the said letter if the records have

been veeded out in sase of the applicant* then the 

record should have also been veeded out in compliance 

of the said letter in case of the petitioner of writ 

petition No. 62 of 1981, The opposite parties are taking 

a contrary stand in both cases.

13. That the contents of paras 4.xvii and 4.xviii of

the Oounier Reply are denied and the contents of paras
f

4.xvii and 4.xviii of the Original Application are 

reiterated as correct. In the maintenance work there 

is never cession of work.

14. That the contents of paras 4,xix and 4xx of the

- . ,— —  Counter- Reply are denied, and the contents of paras 4.a2ix

and 4, XX of the Original Application are ssiterated as 

correct. The applicantt contacted Iferson,ally the 

Opposite party No. 3 to 5 and at last contacted the
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iuthoiities under the iMustrial Disputes let, 1947,

She applicant* approached within time the iuthorities

under the Industrial; Disputes Act, 1947.

15. That the contents of para 4,xxi of the Counter 

Reply are denied and the contents of paras 4,xxi of 

Gciginal Application are reiterated as correct,

l6o Ihat the contents of para 4.xxii of the Counter 

Reply need no comments.

-  6 -

16. ^hat the contents of paras 4,xxiii and 4,xxiv (f 

the Counter Reply are denied and the contents of paras

4.xxiii and 4,xxiv of the Original Application are 

reiterated as correct. She applicants case was placed 

before the Authority uMer the Industrial Disputes 

let, 1947, throiigh the Union ®f which the applicant 

was a member, She Union through which the applicant

"Y  approached the Authority of Ii^ustiAal Disputes Act,

was a registered body, there is no delay as such the 

' Opposite party Io.2 has wrongly rejected the Claim of

the applicant*.

17, Shat the contents of paras 4.xxv and 4.xxvi of

the Counter Reply are denied# and the contente

of paras 4,xxv and 4.xxvi of the Original Application 

are deiterated as correct. She applicant has explained 

the delay in approaching the Labour Authority as such

. . 7/ -
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the dispute vyas raised within the limitatioii*

f

V

18; 5}hat the eontents of para 4xxvii of the Counter 

Reply are denied, and the contents of para 4.xxvii 

of the Original Application are reiterated as correct.

(Dhe petitioners in writ petition Ho, 62 of 1981 were 

also 3 6 ^ ^  working under fay Inspector,

Northern Railway Barahanki and the applicant was 

also working under the same iuthority. Ihe engagement 

of the petitioners of writ petition No. 62 of 1981 

Were terminated w .e .f . 15th Decemhei, 1980 whereas 

the engagement of the applicant was discontinued 

w .e .f . 15. 6.‘1981y The applicant is claiming the 

benefits of same provisions of law of which the

petitioners!^ of Writ Petition No, 62 of 1981 are 

claimant.

19, That the contents of para 5 and 6 of the 

Counter Reply are denied and the contents of paras 

5 ard 6 of the Original ipplication are reiterated 

as correct. The applicant approached the Departmental 

Authority and when no heed was paid to the applicants 

requests then the applicant approached the Authority 

under the Industrial Disputes Act,1947.
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20, • Shat the contents of para 7 of the Counter 

Reply need no comments.

21^ Shat the contents of para 8 of the Counter

Reply are denied and the contents of para 8 of the 

Original Application are reiterated as correct. She 

Applicant's Original Application 4s full of merit ajod 

deaerves to be allowed with costs to the applicant, 

The applicant may he reinstated in ssrvice since the 

date of termirntion with full hack i/?ages, seniority; 

and increments etc.. '

231 Ihat the contents of paras 9, 10, and 11 of 

the Counter Reply need no comments*

Lucknow; MEED: . 1992. Deponent.

T
JTOlflCiTIOH

I, the deponent above named do hereby verify that 

the contents of paras 1 to 22 of the Rejoinder sfe 

true to my own knowledge.

lo part of it is false arid nothing material has been 

concealed.

Lucknow: Dated; f  1992. Deponent.


