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CSNr.^AL AnyilNISPRATIVS TRIBUNAL, ALL-?«A3AD

O.A. No. 374 of 1990

Union of India & another Applicants.

versus

Bans Raj Yadav and another Respondents.

Shri Anil Srivastava Counsel for Applicants.

Shri Bans Raj Yadav Applicant in person.

Hon. Kr. Justice K. Nath, V .C . 
Hon. Mr. K. Obayya, Adm. Member.

(Hon, Mr. Justice K. Nath, V .C .)

This application under sectiDn 19 of the 

Administrative Tribunals Act, 1985 is for - '-liashing 

the order dated 4 .9 .9 0  (Anner.ure A-l) pas;ed by 

re;^pondent No. 2, the prescribed authority under the 

Paysment of V'Jages Act, 1936 in prjiceeding under section 

15 of the said Act. Counter has been f iled b /  S.iri 

Bans Raj Yadav, the opposite party No. l who is 

present in person. Shri Anil ^rivastava appearing 

on behalf of applicants says that no rejoinder v^ill 

be f i l e d .  The case involves short point of jurisdi,c- 

tion of the prescribed authority and therefore, we 

have heard the learned counsel for the applicants 

as well as the applicant on merits and dispose of this 

matter finally at the stage of admission.

2. It  appears that by judgment dated 23 .12 .88  in 

T .A . 853/86 filed  by the present respondent Mo. 1 Shri 

Bans Raj Yadav against the present aoplicant the 

fiuestion of promotion of Bans Raj Yadav against the 

restructured post in the grade of Rs 550-750 and of
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computation of his leave in terms of certain directions 

of th? Railway Board for purposes of leave encashment 

had arisen. The relevant para of judgment of the 

Tribunal is as follows:

"We furth'r direct that the p la in t iff 's  case 

•will be examined by the defendants for 

consideration of the following;

(a) for promotion against the restructured post 

in the grade of Rs 550-750, and

(b) for computation of his leave in terms of 

Railway 3oacd's directive of January, 1980, and 

if  he is found eligible for promotion e c t . , he 

will be given t he reliefs xx55k indicated in 

paras abjve. This should be done within a

f- period of three months from the date of receipt

of these orders."

3. Shri Bans Raj Yadav appears to have raised a

grievance uncer section 15 of the Payraent of v'̂’ages

Act, 19 36 before the prescribed auth jr it y whose judgment 
(Ann. -1)

dated 4 .9 .9 0 / i s  impugned in this case. A perusal of the 

yr judgment shows that since the respondent there, namely

the present applicants were alleged to have not paid 

the applicant's wages despite the Tribunal's orders 

dated 23 .12 .88  amounting to Rs 10 ,573 .00 . Shri Bans Haj 

had prayed for award of those wages plus ten times 

Compensation. The judgment also shoWs that "while 

app'^arance was made ?n behalf of present applicants 

before the prescribed authority, the presence was not 

supported by the latter authority and although the 

prescribed authoriqy gave opportunity tJ the present 

applicants to contest the case and also tJ submit a
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letter of authority, they dia not avail o£ tnat 

opportunity. The prescribed authority, therefore, 

decided the c^se exparte. The pirescrioted authority 

relied upon the affidavit filed by Bans Raj Yadav 

on the ,„erits of the case and observed that the 

judgment of this Tribunal directed that if  the 

criterian of promotion to the scale of Rs 55 0-750 

^  v;as on the oasis of seniority/suit ability, then

the case of Bans Raj Yadav ougnt to be decider on 

that basis for the period from 1 .1 0 .8 0  to the period ? 

when he retired on superannuation, whicKthe present 

applicants were directed to do vjithin a period of 

three months. The prescribed authority observed that 

since no orders had been passed by the present 

^  applicants, althouoh Bans -t̂aj :ifadav wa? f it  for

promotion, it v̂ as proper to accept the exparte 

version of Si'.ri Bans Raj xadav. It is  on this basis 

that the prescribed authority directed the present 

applicants to pay Rs 10 ,573 .00  as wages plus four 

times of allowances as cc^-npensation and certain 

amounts o~ costs.

%■
i. The contention of 3hri Anil Srivastava on 

behalf of applicants is that the prescribed authority 

under the Payment of Wa^es Act had no jurisdiction 

to decide the entitlement of Shri Bans Raj Yadav 

for promotion or for paymentpf any vjages on the basis 

of supoosec' promotion. The contention of Bans Raj 

Yadav is that the proper remedy applicable to the 

applicants against the order of the prescribed 

authoxity was either to aoply for setting aside 

the said exparte order or t .  file  an apoeal under 

section 17 of the Payment of Wages Act.
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5. We have carefully considered ths material on 

record and the provisions of sections 15 and 17 of the 

P ^ n e n t  of Wages Act. I t  is not poscible to accede 

to the contention of Shri Bans Raj Yadav that the 

judgment of this Tribunal had directed that he 

must be promoted tJ the restructured post in the 

grede of Rs 550-750. The Tribunal had recorded in 

unmistakable terms that the respondents there# that 

is the oresent aJolicants shall examine the case of

the applicant namely Shri Bans Raj Yadav for promotion

to ti-ac post. Sori Bans Raj Yadav referred to the

contents of para 6 of the Tribunal's judgment to

say that the Tribunal had ordered promotion;' that

is not correct. The Tribunal had clearly mentioned

that in case pro,a:)tion to the grade of 550-750 was

to be based on seniority/suitability, his case should

also be considered in accordance v?ith his seniority

and fitness for fixation against the post with effect

frDm 1 .10 .8 0  1 3. the date of his retirement.’* The 

ay
Tribunal went to ooserve that i f  Bans Rai Yadav v;as 

otnervjise f it , would be entitled t? i-ave his case

consi-ered for the same and t3 the retirement benefits
f

accordin-; to the revised fixati:>n. Thus, the direction^/ 

of the Tribunal in unmistakable terms was that the 

present aoplicants were to examine the case of Shri 

Bans Raj Yadav f jr promotion.There was no direction to 

promote him staTaightaway. The same situation prevails 

in respect of the relief concerning the computation 

of leave for purposes of encashment. The observation 

of the prescrioed authority that the present applicants 

did not pas3 orders in compliance of the -judgment

--T



8 . Shri Anil Srivastava has als^^ invited our 

att3ntion t3 Annexure A-3 and A-4, orders dated

6 .3 .9 0  and 16 /20 ,8 .9 0  respectively concerned with 

claim of promotion and computation of leatve of Shri 

Bans Raj Yadav, the respondent No. 1 before us and 

points Jut that the prescribed authority under the 

Payment of viaqrs Act vias misled to believe that no 

orders had at all been passed by the present applicanc 

in compliance of the judgment dated 23 .12 .88  (Ann, A-2 

of this Tribunal. It is needless to make any comments 

on this contention because the applicants had an 

opportunity to indicate this situation before- the 

Payment o£ >*ages Authority which they did not do.

9. In the result, this application succeeds and

^  order dated 4.9>90 (Annaxure/^l) of the prescribed

authority unde^' the Payi'aent of Wages Act is qaashe,':.

Adm. Mem'ber. Vice Chairraan.

Lucknov\> Dt. December 11, 1990,

r
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BEFORE THE CSITML ADMIKISTMTI7E TRIBUNAL, 

CIRCUIT BMCH. LUCJCNOW.

Registration 0 ,A , No, 1990 (L)

(Under Section 19 of the Central Administrative 

Tribunal Act, 1985)

lo Union of India through General Manager,

N.S. Railway, Goralchpur.

2. Senior Divisional Personnel Officer,

N.E, Railway, Ashok Marg, Luclsnow.

Applicants/Petitioners,

Versus

!• Bans Raj Yadav s/o Late Shri Mawal,

R/o House NO. C-322, Indira Nagar,

Lucknow.

2, The Prescribed Authority (Conciliation Officer) 

Payment of Wages Act, 1936^Asatt. u<xb.-u^ 

Comissioner, Luclcnow,

............^«spondents/Opp. Parties,

22S2ils_^of__the_Application

Particulars of the Applicant?-

(a) Name of applicant:- Union of India through

General Manager, NE Railway, 

Gorakhpur and others,

(b) Designation Of , Office of Senior Divisional

Hailway Manager, N .S. Railway

-ontd......... ..
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(c) Office Addresss- Divisional Railway Manager,

N.E. Bailway, Luclmow.

(d) Address for service;Sri Anil Srivastava, Advocate,

B-9, Sector H, Aliganj, Luclmow.

Farticulars of the Respondents}

1. Bans Raj Yadav S/o Late Shri Ma\ml,

R/o House No, C-322, Indira Nagar,

Lucknow.

2. Em u Saj The Prescribed AuthorityCConciliation Officer)
_ . ^ LoMcmA
Payment of Wages Act, 1936,j|Assistant^Gomiiiissioner, 

Luclmow.

order* The present application/ 

agatost^which the applica- petition is being filed

tion is madej-

(i) Order No,

(ii) Dated

(iii )  Passed by

(iv) Subject in Brief

_^Vo>0 VaX*-'

V'T^

y

against order dated 4 , 9 , 9 0  

contained in Anne3cure No,A-l 

passed by Prescribed Authori­

ty, Paykent of Wages Act, 

1936,|Assistaiit Labour 

Commissioner, Lucknow in 

P.W .  Case r:o, 315 of 1SS9,

Mil

4 .9 , 9 0

Prescribed Authority, Payment 

^jV/ages Act, 1936,J^Assistant 

Labour Commissioner, Luchiov/. 

By means of the present 

applicatiSn/petition under 

section 19 of the Central 

Administrative Tribimal a.ct,

Contd.......... ..
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1985, the applicants/petitioners 
jp0̂ eic£ of

the compensation amounting

to Ss. 53,065/" only to the

^Respondent '̂ o,nAJk

I I .  Jurisdictions
. — — -- — 3,pplicants/petitioners declare

y.,,' that the subject matter of the order against which

the applicants/petitioners want fes redressal is within

the jurisdiction of the Tribunal.

I I I I ,  Limitation:
--------  The applicants/petltjcners further

declare that the application is vrithin the limitation 

prescribed under section 21 of the Administrative 

Tribujial Act, 1985,

IV. Facts of the Case:-

(1) That the present ariginal application/petition 

is directed against the most illegal and arbitrary 

order dated 4 .9 ,90  passed by the Prescribed Authority 

Payment of Wages Act, 1936 cum Assistant Labour 

Commissioner, Luclr:nov in F.W. Case No. 315 of 1989,

1 copy of the said order dated 4 .9 ,90 is being 

filed herewith as Annexure Ho. A-1 to this original

application/petition.

(2) That to bring home certain facts, it may 

be stated that initially the respondent No, l filed 

a suit No. 294 of 1985 before the Court of Civil 

Judge, Lucknow with reliefs that his dated of birth

Contd..«*
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should be changed to 27.2.1925 and his retirement 

in 1981 be set aside with consequential benefits and 

if the date of birth can not be altered he should 

be declared to have been promoted to the grade of 

Bs. 550-750 with effect from 1,10,1380 and allowed 

146 days leave encashment and revised settlement 

dues as may become entitled to him by virtue of 

this promotion.

(3) That after commencement of the Central 

Administrative Tribunal Act, 1985 the aforesaid suit 

transferred to this Hon‘ ble Tribunal at Allahabad 

vxde Hegistration (T ,A .) jjo# 853 of 1986. This 

Hon’ ble Tribunal at Allahabad consisting of Hon’ ble

Justice A. Banerji, ChaiBnan (J) and Hon'ble A. Johri, 

Member (A) finally disposed of the said ease vide 

their judgement dated 23.12.88. A copy of the said 

judgement dated SS.'I.SS is being filed herewith as 

Annexure_Ro?22_to this original applloation/petitlon.

4 . That aggrived by the aforesaid judgement 

dated 23.«,1G0C (innexure No. A-2) the respondent 

No. 1  preferred a Review Application before this 

Hon«ble Tribunal which was decided against the 

-respondent No. 1  vide order dated 29.6.1989.

(6) That after exhausting the aforesaid remedies 

the respondent No. i yet again filed a contempt 

application which is registered as Civil Miscellaneous 

Application(Contempt) No. 12 of 1989(1.) before this 

Hon'ble Tribunal and which is pending final disposal 

5 w7.\a^  Hon'ble Tribunal. The next date fixed

0ontd,..5



H

\

- 5 -

for final disposal In this case is 22,11,90.

(6) That it may here be specifically stated

that in pursuance of the directions of this Hon»ble

Tribunal the judgement dated 23.12.88 passed in

T*A« No, 853 of 1986 has already been complied

with by the applicantfei/petitionerfes^^^ A copy

of relevant orders passed in pursuance of T.A.

No. 853 of 1986 are being filed herewith as

teg21irti.Ios.^Ar3„and.A;4.to this applica,tion/ 

pet it ion.

That a perusal of annexure nos. A-3 and 

A-4 to this application/petition would further 

clarify that the Judgement dated 23.12.88 contained 

in Annexure No. A-2 has been fully complied with 

by the present applicants/petitioners.

(8) That it is seen that the

pjatitieixci-' i grievances in pursuance of compliance of 

the judgement dated 23.12.88 sd ^

9 3 .® .es have been fully met and now no fsa*thdr 

grievance in respect of the same exists.

(9) That i^oring all the aforesaid facts 

^he ^ Tigmt/pot4tlQa&r preferred an application 

No. 315 of 1989 before the Prescribed Authority, 

Payment of If ages Act for payment of his wages 

alleged to be in compliance of this Hon«ble 

Tribunal*s judgement dated 23.12.88. A copy of

 ̂ such a,pplica;fcion is being filed herewith as

application/petition.

'

Contd.. . . 5
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That the petitioners/applicants are 

advised to state that since contempt application 

is already pending before this Hon'ble Tribtinal, 

respondGnt No. 2 had no jurisdiction to entertain 

such application.

(11) That inspite df the fact that the 

contempt application has not yet been disposed 

of^the respondent No. 2 proceeded to make an award 

against the applicant/petitioners even without 

waiting for the judgement to be p-rQoontiee in the 

contempt case*

(12) That the application No. P.W. Case 

No, 315 of 1989 has been filed allegedly for the 

execution of this Hon’ ble Tribunal’ s judgement 

dated 23,12,88 which itself not maintainable.

(13) That the respondent No, 2 has no 

jurisdiction to make an award against the judgement 

passed by this Hon’ ble Tribunal,

(14) That the respondent No, $, is guilty 

3>f concealment of fact as before the respondent 

No, 2 he never disclosed that against the judgement 

dated 23,12,88 he had already filed a Review 

Application which has been disrnlssed and he has 

also filed a contempt application vdiich is still 

pending nor he disclosed before this Hon’ ble 

Tribunal in the contempt application that he has 

filed an application before the respondent No, 2
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for redressal of his grievances arising out of j  

judgement dated 23.12.88.

(ifi) That havjjig no other alternative and 

efficacious remedy available to the applicants/ 

petitioners they are filling the present application 

for redressal of their grievances.

2r2H!}J§_2{i„!f5i£t},i5®„applicant s/petitioners 

lll’SS-Belief j

(a) Because,the order dated 4 .9 .90 suffers 

from patent error of law and fact and is liable 

to be set aside.

(b) Because the respondent No. 2 had no 

jurisdiction to proceed with the case as the 

contempt application in respect of subject matter 

is still pending before this Hon’ ble Tribunal,

(c) Because the said award has been passed 

ex-parte without appreciating the correct facts 

of the case.

(d) Because, the respondent No, 1  has not

come with clean hands during the proceedings of

the said case Ho. 315 of 1989, the order dated

4 .9 .90  Is perversely illegal and liable to be 

set aside.
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(e) tiastfe Because, the respondent No. 2 is

not competent to pass any order said to be in

execution of the^^«^^»^ated passed by
.  ttv̂  M iA . ^

Jithe respondent No, 2 is illegal, malafide ana

has been passed in excess of his jurisdiction.

(f) Because, the respondent No.2 has passed

^  the impugned order dated 4 ,9 .90 , even ±h vdthout

applying his mind,

(g) Because, the impugned order dated

4 ,9 .90  is patently illegal, malafide, perverse,

^ arbitrary and has been passed in excess of

jurisdictionpW M ji

VI, Details of the remedy exhausted:

The applicant declares that he has exhausted 

all the remedies available to him under the relevant 

Service Hules,

5

VII, Matter not pending in any other Court;

The applicants further dedlare that they 

have not filed any other suit, writ, application 

before any other court or Tribunal regarding the 

subject matter of the case,

T O I .  Reliefs-

In view of the facts mentioned In paragraph 

above the applicant prays for the following reliefs;
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(i) To set aside the order dated 4 .9 .90  passed

by the Prescribed Authority, respondent No. 2

application/petition.

(ii) To pass such other and further order as

H  this Hon’ ble Tribunal deems fit and proper

under the circiLmstances of the case.

(iii) To allow this application/petition with costs 

in favour of the applicants/petitioners.

IX, Interim Relief:

^ in view of the facts stated in the present

application/petition it is in the interest of the 

justice, that this Hon’ ble Tribunal be pleased to 

stay the operation of order dated 4 .9 .90  passed 

by the respondent No. 2 contained in^Annexure No.A-g 

to the application/petition in as ouch as if  the 

decretal amounts is paid to the respondent Mo. i 

^  it will not be possible for the petitioner Railway

Administration to recover the same from the

V  respondent No. i in the event of the present petition

being allowed by this Hon'ble Tribunal, since the 

Respondent No. i has already retired from service^

X, That the instant petition is being directly 

filed in the Registry of this Hon'ble Tribunal by 

the petitioners through their counsel shri Anil 

Srivastava Advocate.

C on td ,..,ii
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XIc Particulars of Postal Order in respect of the 

application fee.

(1) Postal Order No. B ' 03.

(ii) Name of issuing Post Office hXi?aJU

(iii) Date of issuing of Postal Order

(iv) Postal Office at which payable. m sJU ie d

XII. List of Enclosures:-

As per details given in the Index.

V E R I F I C A T I O N  ^  ^

I ,  3  01 N  aged

years, son of Shri^P? working as 0 __

^ 3 ^  P O  Northsjsx Eastern Railway, Luc’̂ now

do hereby verify that the contents of paragraphs

..............are true to my personal

knowledge and paras-?Q^'?j?^®>fe are

base^ on perusal of papers and paragraphs^.j.^/.^., .

- ^  is& . .believed to be true on legal advice,

and that I have not suppressed any material facts.

Place: â-̂ O

Dated: A\- U-MSSyy 1990

Sku") U _ i ^  
2^]il

si?-~ V
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. 0 >fl> No. ,, of 19f C ^ O

cn-v̂ v ^ijLsui- f5la»viu^^H E

S i t . . .'̂ l< tA :^^rhm iJr..

Versus

-f

............ f c  , C ^ . ..  U  4 -.. Q y x r t k ^ ................................

Y  j/w«.......S . jyi. ;..N.. ...... 8 :^ ...

do hereby appoint and authorise Shri.,

^  oljj^\ A<u6i^
.. •; • ■• • • • • • • .......................... to appear, act apply and prosecute the above des­

cribed Wnt/Civil Revision/Case/Suit/Apphcaion/Appeal on niy/our behalf, to file and take back documents 

t>accept processes of the Court, to deposit moneys and generally to represent myself/ourselves in the above 
proceeding and to do all things incidental to such appearing, acting, applying, pleading and prosecutine for 
inyself/ourselves. -

I/We hereby agree to ratify all acts done by the aforesaid Shri 

...................................................................................... Railway Advocate,

>TDxlre|3 k'*̂

• in pursuance of this authority.

IN  W ITNESS W H E R E  O F  these presents are duly executed by me/us this.

.day of. iA . 19^0

...............
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T r i ;.u n ::l  A c t , 1 9 8 5 )

Union of InJia and otuwi's

Versus

B an s  koj Y a d o v  and  o c n e i s  

C o T .o ila t io n  N o . 2 :-

Appl i c C' n t s/p c t i t :. o n:. r s

RT's yono nt s /C  p p . r  c.r t ie  J .

ijl.N'O . jJc script: on o f  doGu;.ionts relied upon ir C i; ■ C r . 0 .

1. ii.nn2xure I>;o. 2 .

JuJge.ient d'^ted 23 .12 .3S 1 to 8

2. Annaxure I'io. 3.

0  rc... r dated 6 .3 ,9 0 9

"3 —' • A n ne xu re P o . 4 .

Ord.. r dated 1 6 /2 0 .8 .9 0 10

4 . Annexurc ixo.S"
Copy o f  A p l ic c t io n  dated 9 .3 .0 9 11 to  1 2 .

Lucknov ;.

D a t e d :  2.\—

D a tP  o f  i 'i l i n g .

oicrn.-'curf of the Appi 1 c n t

cj-,
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Kegistration (T .A . )  No, 853 of 1986 '-•

Bansrcj Yadava --  Plaintiff-Applicant.

V ersu s

Union,of India . . . .   ̂ Defendant-hespondent.

********

Hon'bie Justice A .  Banerji, Chairman ( j ) ,
Hpn*ble A. Johrj, Member (A).

, vi (Delivered by Hon. A, Johri, A . M . )

In this Suit (Suit No, 294 of 1983 ) ,received

on transfer from^the court of Civil  Judge, Lucknow under 

Section 29 of the Administrative Tribunals Act, 1985, 

the, plaintiff,  who was working on the North-Eastern 

Hallway' as a Head Clerk, and who stood retired in 

November,1981 on the basis of nis recorded date of birth, 

has sought reliefs that his date of birth should be 

changed to 27 .2 .1925  and his retirement in 1981 be set 

aside with consequential benefits and if  the date of birti 

cannot be altered he should be deemed to have been 

promoted, to the grade of Rs.550-750 with effect from

allowed 146 days leave encashment

and revised settlement dues as may become entitled to
■ ‘ i

him b y ;virtue of this promotion.

‘ !

■ f. The p laintiff 's  case is that a wrong date of 

birth was recorded in his service record. He made a 

T ^ ® P ^ ® ^ ® 0'tation in July, 1980 for correction of the seme

on the basis of his Birth Register entries. His represen­

tation ^was not put up for consideration^4 the competent 

authority. He, therefore, filed this suit in 1983.

Besides the question of his date of birth, in June ,1981 

s e e  r.stxuoturing of the cadre was done with retrospective



.f fect ,  i . e .  fxc™ 1 .10 .1980 .  Th .  H j

th.t  he was entiao u  to be prunoted to th ec ^p o st .  

with effect from 1 .10 .1980  and he assumed ch.ige of t h e ^ ^  

post so he Should be paid the arrears but he has been ^  

derued this promotion. He has then sought yet another 

relief  regarding encashment of leave, according to him he 

Si ould have been allowed to coinmute his half pay leave 

i- Wiiich «as lying to his credit to make up the total leave

to be encasTedfto 180 days as he had only 39 days leave 

'jji - on f u H 'p a y  and 21o aays on half ,jay to nis credxt

30.11..1981. a... rf he works upto 19S3 he wo.ld earn .are  

y - ., of f u l i  pay leave. He has also claim ed  interest on the

amounts that wrli thus become payable to him.

-3 _ in their writren statement the defendants have

said that the date of biith, as recorded by the plaintiff  

himself, is 11 .11 .1923  and he has been correctly retired 

^  on 30 .11 .1981 .  They have also said  th.t leave on half

average pay cannot be commuted and the plaintiff was not 

due pr-motion with effect from 1 .1 0 .1 980 .  These averments 

of .tjie d e fe n d a n ts  have, however, been cnaliengea b /  th e

'p la in t i f f  in his rejoinder affidavit.

4 , Ue he^e heard the plaintiff in person and

Sri A .V .  Srivsstava, learned counsel for the defendants. 

The plaintiff  has reliec on the written statement which 

he has filed to advance his arguments. He contended that 

he was seeking relief  for the change of date of birth 

for he^ng given c cm n u tatio n  of half pay leave for 

leave encashment, for prcmoticn to the upgraded post ana

*  for interest on the arrears that are due to him. Accord­

ing to hif he haa passed the High School examination in 

1944: and j oimlservice in 1945. But he came to know of 

^  his collect date of birth only in 1980 when he cross-



>

^ ..............  /!
/ f ^

checked with the entries made in the Birth n^^fist^r in 

.the village and, therefore, he appioached the defenaents 

.for the change of his acte of birth to 27 .2 .1925  instead

* of the one which h^ had earlier recorded which was ^

i i . 11 .1923 .  He has also, in support of xhe request fur 

change , given the dates of birth of his other brotners 

) ^nd sisters and contended that the entry made on 2 7 .2 .2 5

^  in the Birth Register pertained to him alone. On behalf

of the defendants the contentions were challenged on the 

ground that the entries in the service record have been 

made by the plaintiff in his own hand-Wxiting and there 

is no error in recording of the same and the pla^nuiff 

has also not submitted his original copy of the l/iatrieola­

tion Certificate.When he was asked to do the same he 

plecded that it has been lost. It was further submitted 

by the learned counsel that for change of date of biruh 

a target date was fixed in case >. ' literate staff ana 

even at that time when the circular was notified the 

>  plaintiff  had taken no action. V/e have also perused the

plaint end the written argusnents submitted and the

■ documents filed along v^ith the plaint and replies»
...\

( '(' ■ 5 . It is not under dispute that the plaintiff had

submitted his Matriculation Certificate when he joined 

/!/’ service end had made entries of nis date cf birth on the 

basis of Matriculation Certificate in his own hand- 

vttiting in the service book. The plaintiff has accepted
V ’

the sa,me but his plea for requesting the change is that
"'•I'

the datje of birth recorded in the Matriculation Certifi- 

cate differs from the one that has been recorded in
 ̂ }

the birth certificate in the village. Pars 225 of the 

„ ; Indi'an h'ailway Establishment Code, Volume I lays down

the prvceaui'e for the entry of date of birth in respect
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of an employee when he joins lailway service. This pei 2 / W

says that every person, on entering railway service, shaTl

declare his date of birth which shall not differ fiom any

declaration expressed or implied for any public purpose W

before entering railway service. It also says that in

the case of literate staff,the date of birth shall be

enteredi in the record of service in the railway servant's

own handwriting and that this date of borth as recorded

in accordance with these rules shall be held to be binding
0

and no alteration of such date shall ordinarily be 

permitted subsequently. There is, however, a provision 

that the ieneral ;.;anager in the Case of Group G ^ D

CAT<l/
railway s e r v a n t ^ c a u s e  the date of birth to be altered 

where in his opinlL^n it had been falsely stated by the 

railway servant,or where a satisfactory explanation (which 

should not be entertained after completion of the proba­

tion period, or three years service, whichever is earlier) 

of the circumstances in which the wrong dace came to be 

entered is furnished by the railv,/ay servant concerned.

Thus a date of birth which is recorded accoruing to 

para 225 x-vl is binding and no alteration is permitted in 

the normal course. The plaintiff 's  plea that he came to 

know of the incorrect entry of nis date of birth in the 

Matriculation Certificate only in 1980 is not liable to 

be accepted because in any case if  he had any doubt about 

the correctness of his date of birth as entered in the 

Ivlatriculation Gertificate he should have not only taken 

action to get that date of birth corrected by the relevant 

educational authorities and also moved an application for 

change within a period prescribed in para 225(4) ( i i i  j i-.I, 

i . e .  within t!:^ period of probation or tliree years of 

^ ^ ^ e r v ic e  whichever was earlier. The entries in a

H i-
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Matriculation Certificate are considerea reliable, 

when the d.te uf birth is declared for such purpose it is

always declaied by the guardian or Lhe paientsof the 

Cd TU' 'Ufffil/ êr£i<ju
student^wH^ joins school, but once such a declaration

has been made a subsequent request foi change of date of 

birth on affidavit or on any other material with the 

motive to get some extra benefit w ill  not effect the 

authentj.city of the iViatriculation Certificate. The entries 

made in tne birth records in a village by illeterate 

' villays Chaukidar sliowina xhe date of b n  oh by somebody 

else at nis request do not also becane evidence to 

support- the request for a change. If  the service record 

does not shov.' any irregular or illegal entries and the 

entries have been made by the employee himself those 

entries cannot, in any case, be blushed aside by the state­

ment that it was only in 1980 that a person came to know 

cf certain entries in his birth register in the vil^. : ge.

In any case a date of birth recorded in a service record 

/  duly attested by an officer of the department and signed

0

career of service of moie than 30 years cannot become a

by the employee and never disputed through out his long

c
V

ij subject matter of dispute on the eve of his retirement.

In Government employment Ivlatriculation Certificate, if 

'■ obtaineo at the proper time, is given preference over any

>

other document like hor.-jioscope, afi'ioavit, etc« in Lhe 

matter of entry of date of birth in the service records.

The request of the applicant, therefore, for changing of 

date of; birth on o^e eve of his retirement does not sustain

itself  and is liable to be rejected,

_6. As far as promotion to the gi ade of Hs.550-750

is concerned, the restructui ing orders have not been

annexe^ in any of the documents filed  by the plaintiff.



but if the/ were allowed fixation in restructui'ed p o s . / ^  

with effect froiTi i . 10.1980 and the plaintiff stood 

retired in I'Nloveinber, 1981, it would appear that in case^^^ 

the promotion to the grade of x\S.550-750 was to be based 

on seniority-cun-suitability, the p la in t iff 's  case should 

also have been considered in accoidance with his seniority 

and fitness foi fixation against the post with effect 

L. from 1 .10 .1980  to the dcte of his retirement. H  he was

otherwise fit, the fict that the ordeis came after his 

retii'ement, should not have come in his way of being 

fixed in the grade c . n d  given piofurma proinotion as well 

as due arrears for the period till  he was in service.

Since the defeiidoiixs are also silent on-this aspect the 

plai:itiff woald be entitled to have his case considered 

for the same and if  he is found eligible foi the promotion

...

Scv

on the restructured post he would also become entitled 

to the retirement benefits according to his revised 

fixation.

}

7. un the subject of encashment of leave in

January, 1930, the nailway Board issuea instruction to 

Y the various liail.vays saying that although a Government 

. servarit did not possess any right to insist that leave

7-■ , '  ̂ ‘ '• - already sanction and availed should be retrospectively
; •/

* commuted into lea\^ of different kind, the leave

sanctioning authority is competc'nt to commute it 

retrospectively and the Board's directions were that 

on receipt of the request frco) the employees their cases 

may be considered on their own merits. But in July, 1981 

Kailway Board's further decision dated 10 .6 .1981  was 

conveyeo to the i.ailways clarifying that the benefits of 

ccrnmatation'was available only to the serving railway
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employees and not to those who have already leliied   ̂

from Service, ihe n.eilvvay Board’ s oiders for comrnuk.cX.ion 

were isbued in January, 1980 and wei e not applicable to 

the st."ff who had retixeJ. prior to this date in accordance 

with chis clarification, ihe plaintiff had reuiied in 

l̂ .-.ve:.-.ber, 1931. Therefore, the benefit of the nailv%ay 

Board's orders cn Commutation of one kind of leave to 

another in the context of encasnment of leave '-o^ld 

become applicable to the plaintiff and he will be entitled 

to aet the relief due to him on this account.

V

8. In view of whax has been said in the paras

supra, in case the plaintiff becomes entitled to 

prom^t^on to the grade of us.5b0-750 and is fixea proforma 

with effect frorp.^l. 10.1980 in this grade he will uoturally 

become entitled to i-'^viseJ settlement dues also.

9. On the above considerations we reject the

5 M prayer of the plaintiff foi the engage of his date of 

)
■ // birth. His oate of birth would be as recorded in the

official records i . e .  11 .11 .1923 . m'e further direct that 

the p la in tiff 's  case v^ill be examined by the defendants 

fur consideration of the following

(a) for against the restructured

post in the grade of xiS.550-750, and

I
r

(b) for commutation of his leave in terms 

of liail'way Board's directive of January,

1900, and if  he is found eligible for 

promotion etc. he will be given the reliefs  

as indicated in paras above. This should be

' '  done within a period of 3 months from the date 

of receipt of these orders.

.:;r« s ' .
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j_Q̂  ’ Xhe petition, Suit N o ,294 of 1983 is

disposed of in the obove terms, .ve make no order as

0
to costs.

GHAXiU-.v-vN (J)

Uated: uecember __,1988 . i
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g-T̂’f^TO t e  f^^fci f^O 3a I )o 8 |) I  qr̂ Tcl 0> 4 82

q^ fefT.̂ fri: m f̂ ?TTTFiHTT ^  -jlfii I I ' '

, f f  cfraft'

^ 0 5
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 

CIRCUIT BENCH 

Gandhi Bhawan, Opp, Residency, Lucknow 
* * * * * * *

No .OA/TA/ dated

—of 1990

02? -

 ̂ VERSES
i ■

. APPLICANT 

§ !

RESPONDENT

ac?3^ m0feC«332 JsxsmA i;ire^a3e 

m m s m t m  ic t m im im M  m ?m m } m  '

o n ^  i^st4*j^8{3m m c m m ^

" P^®3se take notice that the applicant abovenamed has 

presented an application, a copy whereof i s •enclosed herewith, 

^ C h  has been reaptered in this Tribunal and the Tribunal 

fixed U .----- - day o f -- 4- 3^-  1990 for the

of the said application.

ess»«»

j If no appearance is made on your behalf by yourself 

your pleaser or by some on duly authorised to act and plead 

on your behalf in the said application, it will be heard 

and decided in your absence.

Given under my hand and the seal of the Tribunal this

--- -iQQn:

m s s ^ a m  m  p m m im  m m  m im  27^ % u m



Applicant
i|
ij'
1

Respondents,

T '

Bans Raj Yadav .

Hon'ble MTo Justice K. Nath# V.C, 

Hop*ble Mr«, M.Mo Sjngh^

 ̂ Respondent Shri Bans Raj present in 

person and accepts notice# Copy meant for res­

pondent No.1 shall be delivered to him#
iiii
II

Issue notice to shot̂  cause to -^e 

respondent No,2.

List for admission on ll#12ol990o In 

the meantime the applicant may deposit thi amount 

a-warded with the prescribed authority under^^^e^^^ 

Payment of w a^s  Act which shall not be.,fi»i' 

the respondents till further orders# Copy of the 

order be given to the counsel for applicant with­

in 24 hours#

Sd/-

A.M#

sd/-

v .c .

K s /

/ /  True Copy / /

'

(Mobd. Umar Khan V i
Coo ! ^

Circuit Bench, 

^yCK^OW^

Jaistrativa Tribaoal,
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