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particulars tc bo examined -

Is the appéai competent ?

a)

“Is the application-in the
prescribed .form ?

Is the applicatiom in paper
book form 7 °.

b)
)

\ -

application been fiked ?

.a)

Is the appuai'in time 7

If not, by hom many- days 1t
is beyond time?

’

Has sufficient case for not
making the appllcatlon in tlm
bezn filed?

Has the document of authorisatloq/

Vakalatnama bLen Tiled 2

Is the a pllCathﬂ accompanied by
B.D /Postal Order for Rs, SQ/-

Has the certified COpy/COples
of the order(s) against which &he
application is made been filed?

‘Have the copies of the
documents/ relied upon by the

applicant and mentioned in the

application, been filed 7
h) Héye the documents referred
-to in (a) above duly attested
by a Gazetted Officer and
numbered accordingly ?

Are thé documents referred
to in (a) above neatly typed
in double sapce ?

c)

Has the index of documents been
filed and pagming done properly ?

Have ths chronological.details

,of représcentation made and the ..

out comé of such representation

Have six complete sets of the
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been indicated in.the application?
' Is the matter raised in the appli- . . R
T catjion’ pendlng before any court of ' » : o
'T Law or’ any other Bench.of Tribunal?
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CENTRAL ADMINISTRATIVE TRIBUNAL

LUCKNOW BENCH

0.a. No, 281/1990

Bhartiya Dak Kammchari Sangh Kheri

and others Applicants.
versus
Unionof India & others Respondents.
shri M, Dubey Counsel for Applicants.

shri D.Chandra Counsel for Respondents.,

--——-————-——-—-— —--———-—————--_—-_-_--

Two Unions of the employees alongwith 12 employees
working in the Postal d epartment (Class III and Iv)
have filed this application praying that the order
dated 24.7.90 by which the period between 30.3.90 to
3.4.90 has been treated to be dies-non,be quashed.
2, Facts, as it apgears/irheat one Shri S.N.Singh

Yadav was working as Sub Postmaster Maigalganj,became

a victim of Dacoity in the night of 24,3,90/25.3.90

o
K9>'
and was murdered by the dacoits. I4t-appealsthak no

action was taken by the police ,on the F.I.R. filed
with them, so the matter which created a sensation

and agitation amongst the employees and a grave
apprehension in their mind that their life and property
were not safe and they could be done away with any

time. Accordingly, applicants No. 1 and 2 served notice
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on the post Master General, Bareilly making a demand
for the arrest of the murderers of 3hri S.N, Singh Yadav,
for ensurance of safety of postal employees and arrafg=".
ement for armed chowkidar. When no action, was taken,
yet another notice was served on 28.3.90 with copies to
various authorities. The respondent No. 2 apprised that
the demands could not be met and the entire staff went
on strike and accordingly they proceaded on strike, whicl
'strike has been treated as illegal and the period of
strike has been trzat=d as dies-non,ﬁhich adversely
affects the applicants. The order has been passad as
per Fundamental Rule -17 and F.R. 17(1},
3. On behalf of the applicants it was contended
that the notice itself was raquired and in this
connection my attention has been drawn to AnnaXure R-1
of the rajoinder-affidavit filed in reply to the
countar-affidavit. From the facts it is clear that
so far as performance of duty is concerned, the
applicants did not perform any duty from 30.3.90 to
3.4.90. The strike was called off or not but the
work was not done and that is why the period was tresated
as dies-non. The performance of duty in govarnment
service is not dependant on the murder or calling off
duty. It is not necessary to go on strike more so,
when the strike was allegedly a& the behest of the
Union and that too for such a purpose. The learned
counsel for the applicant contended that as the
recovary was made subsequently, recovery could not
have been made without notice. The order of recovery

was passed as the payment of salary was made by mistake
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can always be rectified and was so rectified. Merely
because such a plea has been taken in Rejoinder-affidavi-
notice of same need not be taken up even then the same
is being considered. Though the case has been filed

by the two unions, neither name hor period of employees
whose cases were similar to that ofgpliicanttreated as
dies non and as such-the contention in this behalf that
discrimination has been done cannot be accepted. It
may be pointed out that no specific plea in this behalf
has been taken, but arguments were advanced.

4. The respondents have pointed out that only
three demands were made and the matter was discussed
with the Superintendent of Police and the District
Magistrate and the Union leaders were requested not to
proczed on strike and their demands will be consideerzd.
An appeal was also issued on 29,3.20 and another on
30.3.90 indicating that the strike notice was illegal
and the Union should not proceed on strike and even
then they proceeded on strike and due to absence
without prior permission, Notice was issued under rule
62 of P & T Manual Vol. III, against which the
applicants did not made any representation and have
directly approached the Tribunal.

5. As the strike has already been declared
illegal, thereaftsr the applicants procseded on strike
and that is why the action taken by the.respondents is
not illegal. .» Notice having alr=ady been given to

the applicants the contention that no notice was

issued, is devoid of merit. There is no merit in the
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application, and it is dismissed. However, it is being
made clear that it will be open for the applicants to
approach the department for reconsideration and grant

any relief. ©No order as to costs.

Uesn e

Vice Chairman.

Lucknow Dated 1.10.92
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. Date of Ruecipt by
I. Tl‘wl_ S TRAL A I IoTHRAT LVE H’?IJUN%{_, LTFFUIT %ij_‘

&8k6}ﬁo

S HO

7

Deputy Registrar(])
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. Applicants

... ResponZents

I3

5.MNo, Docuients relied uaon Page nog.
CARPILATION MD. 1 .
1. Application / ] g 1 o 9
2. Annexure A=1 : True copy oﬁféfder
RO B
- . dated 24.7.90 10
- 3. Annexure A-2 : +..d0e.s 11
4. Annexure A=3 : PO [ PR 12
5. Annexure A-4 cee@Denn 13
6. Annexure A=5 1 ee.00e.s 14
7. . Annexure A=6 : +..00eee 15
8. ° Annexure A=T seeUO0csne 16
9. AHT’IEXUIE »’x—B H .--dOo.. 17
10. Annexure A=7 ¢ e.ed0ee. 13
1. Annexure A-10: ...do... 19
-12. Arnnexure A=11 :t...d0.0. 20
13. Annzxure A=12 :h;.dc... - a1
14, Vakalatnama
5. Pastal order for Rs. 50,00
SOMPTILATION NOL 2
16. Annexure A-13 : True copy of notice
- dated 26.3.90 22 % 23
17.  Annexure A=14 : ..edoees 28.3.90 24 & 25
18. Anneaxure A=15 : Ixtract from oxrder
' dated 25,.1.83 in UP
No. 3728 of 1382 of
High-Court Lucknow 26 & 27
™M ED«&ALJA
UK. oUW Counsel for appll ants
Yate ' : 28.9.90
for use in office
1. Date of filing : - -
2. éegistration No. ¢
_ Signature ,
for Registrar
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14.
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D.A. No. . of 1930

. - ' ¥ Vg \ B . y
Jhartiya BDak Karmachari Sangh Kheri, through its
Secretary Shri Ahmad Husain.

Hational Union Kheri thrnUQh its Secretary
Shri A.L.3autam.

8.K.5rivastava aged 57.1/2 years, s/o Late Shri Nanak
Saran Spivastava, SPM flahevaganj, Distt. Kheri.

Ganga Prasad aged 34 years, s/o Shri Raghubir
Accountant, Kheri H.J. now IPOs undexr training.

Vikram Yerma aged 31 years, s/o Kunwar P.A. Kheri.

faiku Lal aged about 54 years, s/o Shri Roopan Lal
P.A. Kheri H.O. ’

‘J.F.Verma agesd 40 years, s/o Shri Sant Lal, Accountant

D.7. Xheri, now Head Office, Kheri.

Ramesh Chandra Srivastava, aged 30 years, s/o
Shri ARam Chandra Sriva-stava, P,A. Kheri H.O.

tma Ram aged 36 years s/o Shri Rameshwar Prasad,
PeA., Kheri H.Z. ’

Sita Ram ayed 46 years, s/o Shri Saktoo, SP7
Sankata Devi, Kh-eri.

2 N .
Ahmad Husain aged 46 years, s/o Shrl flanna SPM
vai 3Jasti, Kheri.

5.5.Misra, Sub Postmaster, Lakhimpur Kheri.
Saxgi Nandan Verma, P.A. Import Kheri.
Ram Duiar, Pés cal Ass: tant; ﬁahewagénj, Kheri.
seese Applicants
Versus

Union of India, through the Secretary to the

flinistry of io»munﬂpa ions, Oepartment of Posts,

New Delhi.

Postmaster General, Sareilly.

Superinteﬁdenﬁ of Post G??ices,-Kheri Hivision, Kheri.
Postmaster Head Post Office e, ?heri.

vess Dpp. paxtiss

(o

‘Details of appiication :

Particulars of orders against which the application

is made,

The application is dirscted against the arbitrary
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and illegal orders of dies non and recovery passed by

the Supdt. of Post Offices, Kheri as detailasd below.

i) 3/8.M.Srivastava dated 24.7.90 Annexure 1
ii) 3/Ganga Prasad dated 24.7.90 " 1T
iii) B/Vikram Verma dated 24.7.90 " 11T
iv) B/Maiku Lal dated 24.7.30 b Ty
vy 3/J.P.Verma dated 24,7.90 : * v
vi} 3/Ramesh Chandra dated 24.7.90 . Vi
vii) 3/Atma Ram dated 24.7.90 : vII
viii} B/Sita Ram dated 24.7.90 I
. : " ix) 3/Ahmad Husain dated 24.7.90 " IX
- ‘ : x} 8/5.5.Misra dated 24,7.30 ot X
+ s  xi) 3/G...Verma dated 24.7.90 ! X1
"

xii} 3/Ram Dula-r dated 24.7.90 - A AI1

2. Jurisdiction of the Txibunal

The applicants declare ‘that the subject matter
of the orderé against which they want fedressal is within
the jurisdiction of this Tribunal,
3. Lgmitation :

The applicants further declare that the application

is within the limitation period prescribed in Jection 21

-+ - of the .dministrative Tribunal Act 1-85.
» - : 4. Facts of the case

. -
' a) That this application is intended to seek

remedy againct the orders passed by 5pP0s Kﬁeri in a
sterio%yped mannexr treaéimg the period from 30.3.90 to
5.4.90 as diss non and enforcing r=covery for the amount
‘already paid. Trues copies of these orders are annexures
A=1 to A-12.

5) That the applicants nos. 1 to 2 are registered
and recagnised Trade Unions of Class III and other employees
of Postal Dapartment of Union of India respondent na. 1
working under the Ministry of Communicatioﬁ, Uepaftment
of Pssts. The employees of respondent no. 1 working in
the Postal Division, Kﬁeri in:luding Elass 1;1, employees,

Postmen, Class IV employees, and class IV employees are also

glh\ﬁk/;} \x**géuﬁAgoverned by the Industrial Dispute Act 1947. The appli-

L///(/cants Union 1 % 2 arxe registered Unions under the Trade
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Union Act of 1326 and are alsn recognised by the respon-

dents, In all ofvicial Tunctions and meetings of the

applicants Union no. 1 & 2, all members who participate
) [}

besides o%ier privileges. The applicants Unions nos. 1
and 2 are body corporate having perpetual succession and
a common seal empower among other things fto sue and to

Se sued. The main: function of the Unions is to protect

.and safeguard-the interest of their members and to look

afttzr their welfare and to establish a harmonious relation
between the employees and .the employsrs. The applicants

1

noé. 3 to 14 besides others are the members of the Unions..
c) That one of the memjers of thg Union, applicant
no. 1 Shri S,d.%ingh Yadav whiile wof&ing as Sub
Postmaster ﬂaigélganj, mecame a victim of DJacoity in the
night of 24.3.90/25.3.90 and while protecting the loot of

t

Gnvernhent :ésh, he was murdered. The police did not take
appropriate aétion~on the F.i.ﬁ.>filed with them and in
complicity with the departmental off¥icers, they tried to
hush up the matter which created a sensation.and agitation
amongét the employees and a grave abprehension in their
mind that their life ana property were not safe and they
coula be done away with any time, and the department
shall be a silent spectator. The applicants nos. 1 and
2 besides others, therefore, served a notice déted 26.3.90
on the respondent no. 2, demanding that :

i) Tﬁe murderexrs of Shri S.d.Singh Yadav SPf

flaigalganj, Kheri be got arrested immediately.

e
N

The safety of Postal employees be ensured.

N

Arrangement Tor armed Chowkidar and police be

pe
|
e

made day an&_night at all Post Offices.
A true copy of the demand notice dated 26.3.90

served jointly by the applicants nos. 1 & 2 besides others

on the respondent no. 2 is Annexure A-13.

¥Ub£5uﬁw d) That the respondent no. 2 little realising
—— ' v
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the gravity of the situation, did not respond to the
said demand notice and the sense of insecurity, épﬁ:ehen-
sion and injury was growing amongst the mem-sers of tha
appii;an%s Unions. The applicants Unions, therefore,
sarved anothervdemand notice dated 28,3.90 on the respon-
dent HE..Z, endorsing it cpies to various other authorifies
including Chief Postmaster cGeneral, U.P., Lucknow, Postmaster
General, Jareilly and the\ﬁiﬁister for Communication,
Govzrnment of India, HNew Delhi. It was demanded in this
notice that {i) concerned dacoits and murderers be arrested
atonce {2} The Station Dfficer of P.S.ﬂaiéalganj he sus-~

pended {3} The matter be got inv:istigated impé;tially by

- C.B.I. and the authorities showing apathy in the matterx

,\w 2

be punished (43 All the Post Jffices of the District be

prov1ded with armed guards (5) The sacurity ot all employees

of uhe District be ensured .and (6} closed iron cabins be

made at the cash counter,in all the Post OffTices for the
%

purposes of security. _ .

The reSpondénf no. 2 was specifically told that

if the demand made by the Unions/applicants no. 1 and 2

‘and others w=2re not fulfilled by 29.3.90 the entire staff

Eag

of DJistrict Kheri would go on indefinite strikes w.e.f.
30.3.90 morning 6.30 a.m.. and the entire responsibility ‘for
all the conseguences would be on the District Administration.
The respondent no. 2 did neither take any action nor did

he respond to the said nocice served on him by the-Un;ons.

A true copy of this notice is Annexure A-14,

e} That neither the rsspondent no. 2 nor any othexr
authority took any action to ease the situation of unrest,
apprehension and fear to life and proPéi%y caused by the
sldden killing of Shri S..4{.5iagh Yadav bJ the dacoits and
leoting of the Government Cash gy them. The applicants and
other employezes, therefore, needed adequate protection,
security and safety for théir liﬁes and property to wox

afficiently in a carefree mannex, hut as nothing was done
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by the respondent no. 2, a sense of frustration, horrox

and fear crept in the wminds of the employees who throuhi
Cab e/ . : o : | 3 :
=ERE: to bz on‘leave than to pexform their duty in a

upset state which would be Traught withim serious conse-

quences, ' As a result of a number of officials of Head

Post Office Kheri, and some of the Twon and Su» OfTices,
procaeding on leave resulted that no transaction could be

donea with such of the Sub ffices who entirely dEpeﬁded-

)

or Iecel

-t
¥

+ and despatch o¥ mails on their parent and

p
account offices. . The rzsult was that the work got para-

+ . lysed due to apathy and in action on the part of’ respondents
nos. 2, 3 and 4.

Y That the respondents nos, 2, 3 and 4 in oxrdex
J P ’

da

i

to hide their own failings, have started victimisat«gn
prejudicially and arbi%rarily without giving any notice and
opportunity of heaxing against natural justice., ' So far
- they have vﬁctimisea the applicamfs nos, 3 to 14 by tredting
the pé?iod of their absence from duty from 30.3.9%0 o
3.4.90 as dies non for all purposes and alssc by recovexy
-~ )

from theix pay of the amounts paid as wages for the pe-riod

. from 30.3.90 to 3.4.J0 by impugned ordexs as Annexures A-1
b\)" P - - N
' to A=12.

g} That the alleged absencze from duty From 30.3.90
to 3.4.90 was never declared as illegal by the respondents,
. . v - . m t [ S T 3
: The raspondents have no right to cut the wagss and traat
’ the period in guestion as dies non in an arbitrary, biasad
and prajudicial manner. The effact of the term 'dies non'
has also not been disclased, detailed ox defined in- the
impugned orders.  Ho punitive action can be taken against
0 M .

the applicants without a show cause notice and hzariag,

. . . P s
which has been denied to the applican®s in the instant

h) That the penalties prescribed in C25{ZZA3 Rules
1965 do not include the penalty of 'dies non' in service

and wage cut and in view of this matter, the applicants

Miimad Theso

—
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have been penalised in an arbitrary wannezr not provided

’

by law and the action of the respondents is perverse,

malicious and ill=gal. . The respondents are undexr a legal

obligation not to take any penal action against the employees

without issuing a show cause notice and affordinz reasonable

opportunity of heaxring.
i) That izt appéars that the action. regarding treat-
ing the period as dies not and recovery of Qages has been
”*( prompted by the respondents undex FR=17 and provisc to

» FR 17(1). 3ut the stand taken by the respondents is
2 . . \

wrong and illegal and no penalty can be imposed without show

cause notice and affording opportunity of hearing. In a.

_similar case dWrit Petition no. 372¢ of 1982 Chandra 3han

e

Tripathi Versus Union oF India and others decided on 25.71.83
by the Lucknow lench of Allahabad High Court, it was held
that th2 employee is o be told or infoxmad of the conse-
quences and action can be caken afier affording reasonable
oprnortunity of hearing. An exﬁré QF relavant paras 3, 6 and
T from te said order dated 5.1.83 is annexed as Annexure
no. A-13. o : ; \
v ' j)vThaf the ﬁehalty ordered *o bé imposed by the
reépondents is not one of ths epecified penalties under
the fules and as such the applicants have no right to appeal
They have no othsr remedy except fo file this application
beFfore this Tribunal. The illegal action has neen taken

on z mass basis with arbitrariness, partiality and pre-
judiceness, it would therefore, be expedient to file a

licatien for convenience and in the interest of

joint ap

O

justice and accordingly this joint application is bheing

filed for the radressal of grievance, before this Hon'ble

~

Tribsunal.

5. Grounds for relief with legal prgvisions :

a) Secause the.dies non and wage cut is not a

~escribed penalty undexr the Rules.

O
-

&&Kﬁ\}A&-\%itf////’, b} Jecause the employees of the respondents are



-
~
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civil servants and a-re entitled to the protection of
Article 311{2) of Constitution of India.

€} Because the action for dies non and wage
cut has heen taken wiﬁhout_issuing any show cause notice
an. affording Opportuﬁity of hearing.

d} Because the respondents are under a legal

obligation not to take any action against their employees

-

witihout issuihg a show cauég.ﬁptice and giving reasonable
opportunity of.hearingtfv- f.

e} Jecause thein§Spondentsrhave failed to dis-

y

charge their lawful duty beforz penalising the applicants
by their}érdersvof dies non and wage cut,'without any
authority of law.

f} Because the respondents failed in their duty

ES

_and ignorsd to uage_a;tion when notices wvere se-rved .
by *the applicants no. 1 and. 2.

g) 3Jecause the ﬁeSpondentsvhave violated the
provisions of Article 311(2) of the Constitution.

h) Becauée,the rules of natufal justice have
beaen violated.and action has been taken against all the
cannons of justice, equity and fair play.

i) Bezause the action taken by the respondents

is unjust, perverse, arbitrary, unwarranted, biased,

prejudicial and illegal.

" 6. Retails of the remedies exhausted

No departmenta . remedy lie in the matter as the
dies non and wage cut are not the prescribed and recognised

penalties as contained in Rules and as such no appeal can
be made.

7. Matter not previously Filad oxr pendding uith any.

other Court

The applicanés-further decla~re that they had no

previous .y filzd any application, writ petition ox suilt

.regarding the matter in respect of which this application

(UL \
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'

has been made, before any court or any other authority

-

or any other 3ench of the Tribunal, nor any such appii-

cation writ patition or suit is pending before any of them.

8. Reliefs sought

In view of the Tacts mentionad in para 4 above,

the applicant prays for the following reliefs :

i} That the impugned oxrders dated 24.7.90,
{Annaxures A-1 to A-12) be declarsd as unjust,
unwarrantad, irregular and illegal gnd accbi-
dingly be quashed,

ii) That the cost of thz case be allowed in favour
~of tee applicants,

iii) That any other order deemed just and proper in

the circuastances of the case be passad in favour

of the applicants.

9, Interim crdexr pnrayed for

A

It is most respectfully prayed that during the
pendency of the case, the impugned ordexrs {annexure A=1 to
A=12) be s#ayéﬁ and an ad;interim order to the same effect
be passed immediately and the respondents e direéﬁed not
to penalise any memdexr of %pplicants Unions no. 1 & 2.

10. The application shall be presented pe-rsonally
through the applicant;' Counsel Shri M.Oubey.

11. . Particulars of postal order ©iled in respect of

the application fae,

a) Ho. of the postal orxder : 62 LLT&o >

b} Name of the issuing Post LN&f*A&mVQ f%%?o

Office with date . o .
=1 *= Ao

¢} ilame of the Post OfTice

wvhere payable } ee.s Allahabad G.P.O.

12. List o+ enclosures :

Annexures A-1 to A=14 as detailed in the Index,

Applicants

A UNE IS )W@W

1. Secretary BBKS Ahmad Husain

W

. . 2. Secretary WU M. _.3autam
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VERIFICATION

de, t.e abovenamad anplicants do hexeby verify that the

contents of paras 1 to 4, 6 and 10 to 12 are true to our
knowledge and paras 5, 8 and J are selisved to be true on
legal advice and tha-t we have not suppressed any material

fact. x
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. lan V
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IN THE CENTEAL ADMINISTRATIVE TRIBUNAL, CIRCUIT BENCH
LUCKNOY

{}.ﬁn‘ ﬂﬁ. Q‘F 199@

Bhartiya Dak Karmachari Sangh, Kheri & others +.. Applica nts
| - _ Versus
Union of India &~othé:s ” | o ss Respondents

A%NEXBRE-qV

Extract fram judgemant in rit Petition 3728 of
1982 decided on 25,1.1983, {Chandra Bhcn Tripathi Vorsus
(g . Union of India & ethers).

A \ ' Pa;aASxtANau what is the significance of th&-sarﬁa
| “ghall be daemed® and “unless dacided by a competent
‘authority®. According to the learned counsel for the Un—ion
of India, in vieu of these wortls, 4t 4 open to the employec
to repressnt against the action taken through Annexurc no, 8.
e are wunable to accept the subnission. The argument puts
the cart before the horse. Uhat the learned counsel is
euggosting is first punish and then hoar. This, in our
opinion is not the principls of na-tural justice: Principles
of natural justice contemplato hearing bofore punrishment,
In our opinion the words relied upon by ihe learned counscl
only prescribe a rule of onus, In views of the werds hereinw
hefore mantﬁaned the onus is one the employee to placa
before the competent authority relevant facts on the basis
Ly A of which he cBaims that the poriod of alleged absonco may
- not be treated as interruption or break in service, But
this he is required to do only vhen opportunity of hearing
is provided to hin by issuing him show cause notico and not
by way of representation against the punishment which has
alroady been imposod. . ‘

Para 6 : Our attention was dravn to Government of India's
 instrucitions in regard to action for unauthorised
absnece from dutys The instructions cellected in Swamy(s
commpilation of C,C.5. and C.C.A. Rules at page 3D ave
quoted baslow o '
21f o Government Seprvant absents bBimself sbruptly orx
appolias fbr leave which is refused in the exigencies of
service and still he happens to absent himself from duty,
he should be told of the consequences, viz. that the entiro
perind of absnece would be treated as unatuthoxised entailing
loss of pay for tho. pe:xod in question undex pruvise to
\&NMZ - yndamental Rule 1?, thereby resulting in break in sexvice.
h@&“”lﬁ? If however, ho reports for duty before or after initiation
N . of disciplinary proceeding, he may be taken back fox duty

4 )
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because he has not been placed under suspension. Tho
disciplinary action may be concluded and the period of
absnece treated as unauthorised rosulting invinss in
pay'and'sllouanceg for the period of absehaa_unéez-pxeviaa_tn
F4R.17(1) and thus a bresk in service. The question

vhether the break should be condoned ox not and treated

- as dies non should be coneidered only after conclusion

of the disciplinaxy procaedings and that too after the
Government servant xapresents 4n this zegatd.

a 1 : The above instructions also contempiate tha

conssquence prescribed under Rule 17-A tasba
applied only after the employee had epportunity of hearing.
This is apparant from thesc observations in the instruce
tions, he should be told of the consequences viz,, that
the pericd of absence wmould be {reated as unauthorised,..
'and t.4s1 The disciplinary asction may be concluded and
the period of absonce treated as unatGthorised,..s ﬂscarding
to these instructions the emplayae is to be told or
informed of the consequences, The instructions are in
regard to disciplinary proceedings arising from unauthorised
absence., In the disciplinary proceedings itself the employeo

'uili get opportunity to place his case, The view taken by

us is, therefore, in accordanze with the {nstructions

issued by the Centra«~l Goverxnment. Ue are, sccoxdingly,

of the view that amnexurs 8 is liable %o be quashed as

being 4n violation of principles of natural justice and

4s thus without jurisdiction, I would houwever, be open

to the opposite porties to take appropriate action against
the petitioner in respect of the alleged etaﬁpaga of work

on July, 14, 1982 after affording him reasonable opportunity
of hear. | |



~UIn the Central administrative Tribunal at Allahbad, .
' Circuit Banch, -Lucknow.

: - AP e cR9 |
- _ Misc, AApplicatio_n NoO, . P ;“q of 1990 Q—‘,
' on behalf Respondents.
In
Case No. Y . of 1990

YY) .....VApplicant.

p’]}"b i\hkmc)ﬂaﬁ.:gﬁﬁi\r Versusa.

Union of India & Otherse.e.e... -'.;............ReSpondents.»
. o o

L.
<7

APPLICATION FOR CONDONATION OF DELAY
TN

d' The respondents respectfully beg to submit as under :=

l. That the written reply on behalf of the respondents

-

could not be filed within the time allotted by the
Hon'ble Tribunal on account of the fact that éfter
receipt of the parawise cammcnts from the respondents,
the draft-reply was sent to the department for vetting: _

24 That the approved written reply has been received and

=

is being filed without any further loss of time.
3. That the Celay in filing the'written reply is bonaf ide
(2 and not deliberate and is liable to be condoned.
- R
X

o WHEREFORE, it is prayed that the delay in f£iling .

b/\{l\qathe written reply may be condoned and the same may be brought
27 |
on record on ‘which the respondents shall ever remain grate-

ful as in duty bound.

) Gt

i ( Dre Dinesh Chandra)
Dated & YW= Counsel for the Respondents.,

Lucknow
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. IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT ALLAHABAD,
CIRCUIT BENCH, LUCKNOW.
COUNTER AFFIDAVIT ON BEHALF OF RESPONDENT NO.3.
In
| 7l ~ V
OQA'»QNOQ 2,81 Of 1990.
Bhartiya Dak Kamchari Sangh,KheTiseeeesssssssshpplicants.
and Others.
Versus
{ Union of India and OLNETSeeesscsscsscssesessss R2SPONdents,
L AFetreraen.
Al SR seesge ek
r"?ii g - — ”,\ 2
6;/,?"'; o b \: EX N
;‘:‘-( ( } A "‘,"’ : I Daya Ram aged about 53 years, son of late Shri Bachchi
£ 24 P Y i;
Y; Y, v J ;
% __-~ . ak Superintendent of Post Offices, Kheri Division, Lakhimpur
AT
I 's,rf!'
‘ Kheri, do hereby solemnly affimm and state as under :-
1s That the depomant has read the application filed by
Bhartiya Dak Kamchari Sangh, Kheri and others and has under-
stood the contents thereof. He is well conversant with the
» .
facts of the case deposed hereinafter.
24 That it will be worthwhile to give brief history of
A\
»- \ the case as under;-
™~

~.

-$ BRIBF HISTORY OF THE CASE $-

Shri S.N.Singh Yadav, Sub Post Master (S.P.M.), Maigal
Ganj Sub Post Office, district Kheri was murdered by some
unknown persons in the night of 24/25 March 1990 after enter-

ing his residence through the main gate of the Sub Post Officx

by breaking open and cutting the latch. Infomation about the
murder was communicated to the deponant at 7.20 p.m. on the

same day i.c. on 25-3-90, The deponant immediately rushe‘d to

ﬂ» Contd, .2/~
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Maigalgan] alohgwith the Sub-divisional Inspector(P) and Asstt.
Superintendent. By.then, the dead body, duly sealed was about
to be sent to Sitapurf8Bstmortum. On 26-3-50 the body of the
deceased was cremated,

The deponant contacted the District Magistrate and the
Superintendent of Police, Kheri on 26-3-90 for ordering imme-
diate enquiry into the matter.

When the deponant retumed from tour on 28-3-90 at IG.a
s |
Breni, Shri A.K.Dikshist, Assistant Superintendent of Post
Offices, Kheri gave him a copy of the notice dt,26-3-90
received by him at 13 hrs on 28-3-90, This notice was from
the Postal Union and was signed by some of the applicants also
The notice was addressed to the Superintendent of Police,
Kheri and contained 3 demands which were required to be fulfil
ed within a week i.e. by 2=4=90 failing which the Union
threatened to proceed on strike from 3-%-90,

In the meantime another notice dt.28-3-90 from the
Union addressed to the deponant was received at 6,30 p.m. On

28-3-90, This notice contained six demands while the earlier

notice contained only three demands and all these six demands

were required to be fulfilled by 29-3-90 failing which the
entire staff of the division Qould go on indefinite strike
from 6,30 gem. of 30-3-30, On receipt of the above notice the
deponant discussed the matter with the District Magistrate and
Superintendent of Policeg, Kheri and also with the union

leaders and persuaded the union leaders not to proceed on

{h.. Contd...3/=
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e That in reply to paras 4(c) to 4(e) it is vehemently
denied that the police tried to hush up the matter in compli-
city with the departmental officers. In this connection it
is submitted that the deponant met the District Magistrate
and the Superintendent of Police, Kneri immediately after the
incident and requested them for taking immediate action into
the matter. A copy of the notice dt.26-3-90 issued by the
Unions end addressed to the Supdt. of Police, Kheri was hande
over to Shri A.K.Diskshit, Assistant Superintendent of Post
Office(HQ), Kheri on 28-3-90 at 13 hrs. who gave it to the
deponant at 1%.30 hrs., the same day on his retum from tour.
The said notice contained the following demands:i-

1, Murderers be arrested immediately.

2. Safety of Postal employees be ensured.

3. Amed Chaukidars or Police guards be provided at

all the Post Offices for day and night.

Tt was also indicated in the said notice that if the
sbove demands were not fulfilled upto 2-4=90, the postal
staff would go on indefinite strike on 3-4~-90, On the same
day i.e. 28-3-90 another notice dt.28-3-90 was handed over
to the deponant at 18.30 hrs. which contained 6 demands as

underé:-

1., Murderers/dacoits connected with the case be arres

Ed

ed at once.

2, Station Officer of Maigalgan] Police Station be

placed under suspensione.

Cmtd. .o 5/"'
e
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3. Matter be got investigated through C.B.I..

4, All the Post Offices of the division be provided

with Amed guards.

5. Security of all the Postal employees of the division

be ensured.

6. Closed iron cabins be provided for the cash counters

The said notice was addressed to the deponant wherein
it was indicated that if the six demands were not fulfilled
by 29-3-90, the entire postal staff would go on indefinite
strike from 6.30 hrs on 30-3-90,

It is pertinent to éubmit that most of the demands were
not within ’;he competence of the Respondents and nothing
tangible could have been done within a day as the deponant had
already been pursuing the matter with the District and depart-

P mental administration.

g The deponant, however, issued an appeal on 29-3=90
(Annexure R-1) and another on 30-3-90 (Annexure R-2) to all
the members of the postal department and their Union. The
District Magistrate, Kheri also assured the staff that the
Police was on the job and the culprits will be arrested as
early as possible. The Chief Post Master General,U.P.Lucknow
had also deputed two officers from Lucknow to diffuse the
(a:m;"sa;g but the Union leaders and the applicants remained on
strike from 30-3=-90 to 3-4=90 causing hardship to the public.
In their notice dt.28-3-90 the Union had given only 36 hrs.for

redressed of their grievances and fulfilment of their demands.

,&'&”/ Contde .6/~



strike as their demands will be considered by the department
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in right eamest. The matter was brought to the notice of
the higher authorities also on phone. An appeal was also
issued on 29-3-9C and another on 30-3-90 (Annexure R~1 and
R-2) in which it was indicated that the strike notice was
jllegal and the union shauld not proceed on strike. The
District Magistrate, Kneri also assured the union that the
matter will be investigated by the C.I.D. as demanded by them
The matter has since been handed over to the C.I.D. for
investigation.

In spite of all the assurance given by the District
administration and the appeal by the deponant, the Postal
staff of Kheri Division went on strike from 30-3-90 to 3-4-9C

The period of strike was, therefore, treated as
absence from duty without prior pemission as per rule 62 of
P&T Manual Vol.III. The petitioners did not represent agains
the order of "Dies Non' to higher authorities and th#is did
not avail of the departmental remedies before seeking relief
from this Hon'ble Tribunal

-% PARA-WISE COMMENTS $=-

3e . That the contents of paras 1 to 3 of the petition
need no comments. |

L, That the contents of parasi(a) and 4(b) need no
comments. It is, however, submitted that Shri S.S.Hisrae,
applicant at Serial No.12 is not a member of the uni:n)&‘“’*f‘
the applicants No.1 & 2.

/ Contdo » o)"‘/"'
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This was in violation of Sec.22 of the Industrial Dispute
Act, 1947,
7 That in reply to para 4(f) submissions made in para 6

above are re-iterated. It is further submitted that partici-
pation in a strike is violative of Rule 7(ii) of the C.C.S.
(Conduct)Rules, 1964, "Strike! has been defined as refusal to
work or stoppage or slowing down of work and includes mass
abstention ®f from work without pemission (which is wrongly
described as "mass casual leave"), "go-slow," "sitdown', 'pen
down", "stayin", "token", "sympathetic" or any other similar
strike, as also absence from work for participation in a
Bandh or any similar movements. Thus for the period of their
absence without pemission from 30-3-90 to 3-4=90, the
deponant who is the leave sanctioning authority of the appli
cants issued orders dt.24-7-90 (Annexure No.A of the applica-
tion) for treating the day from 30-3-90 to 3-4-90 on which th
applicants did not perfom their duties as "dies-nom" i.e.
this period of absence from duty will neither count as

service nor be constrmed as break in service. The above

»% order was issued in persusnce of Rule 62 of Post & Telegraphs

Manual Vol.III which is reproduced below for ready referances.
" Absence without pemission.

62, &bsence of officials from duty without proper pemission

or when on duty in office, they have left the office without

proper pemiésion, or while in office, they refused to perfom

<
the duties assigned to thedw is subversive of discipline. In

Contd. .7/~
—
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cases of such absence from work, the leave sanctioning
authority may order that the days on which work is not per-
formed be treated as "dies-non", i.e. they will neither
count as service nor be construed as break in service. This
will be without prejudice to any other action that the compe~
tent authorities might take against the persons resorting to
_such practices.
A\ 8. That in reply to para 4(g) it is stated that the notice
of strike dt.28-3-90 was not in accordance with Sec.22 of the
Tndustrial Dispute Act,1947. The applicants remained absent
- from duty without prior pemission from 30-3-90 to 3-%-90
and the leave sanctioning authority was competent to order
that the days on which work was not perfomed by them be
teeated as ¢dies-non’ as per provisions of Rule 62 of P&T Manu-
d al Vol.III. As per proviso of F.R. 17(i) also an official
who is absent from duty without any authority shall not be
¢ entitled to any pay and allowances during the period of such
absence, In such cases no show cause notice is required to
be issued.
9. That the avements made in para 4(h) are misconceived
£ Tt is submitted that in Rule 62 of P&T Manual Vol.IIT it has

been clearly laid down that in cases of absence of officialk

from duty without pemmission, the leave sanctioning authori
ty may order that the days on which work is not perfomed be
treated as "Dies-Non" and that the said order does not

restrain the competant authorities to take any other action

3@(; Contd. .8/~
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which they might propose to take against such persons. In
that eventuality the procedure laid down in the C.C.S.(CCA)
Rule 1965 was to be followed and for that matter leave
sanctioning authority may and may not be the competent autho-
rity. In the present case no further action is proposed to
be taken for the present and the leave sanctioning authority
has ordered that the days on which the applicants did not work
be treated as "Dies Non". As such no show cause notice was
required to be issued.
10, That in reply to para 4(i) it is stated that "DiesNon"
is not a statutory penalﬁy. In tems of Rule 62 of the P&T
Manual Vol.III, the period of absence from duty without
proper pemission is regularised by the leave sanctioning
authority by ordering that the period of such absence be
treated as "Dies Non" i.e. hﬁé&¥w111 neither count as service
nor be construed as break in service. Thus the order of
"Dies Non" did not impose any disability on the applicants
and hence no show cause notice was issued before passing the
order of "Dies Non"., F.R.17(i) also provides that ean offie
cer who is absent from duty without any authority shall not
be entitled to any pay and allowances during the period of
such absence.
11. That in reply to para 4(j), submissions made in paras
9 and 10 above are re-iterated.
12 That comments on the various sub paras of para 5 of

the application are fumished belows:- : _
L. . Contdese9/=
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Dies Non is not a statutory penalty as explained
at length in para 10 above. It is well settled
service rule that there has to be no pay for no
worke.

Contents admitted but the applicants did not
work as per provisions of Sec.22 of Industrial
Dispute Act,1947.

Contents denied- Submissions made in paras 9 and
10 above are -re—iterated.

5(e)s- Contents denied. The deponant is compe-

s~

5(h) &

tent to sanction leave to the applicants and has
acted in accordance with the provisions of Rule
62 of the P&T Manual Vol.III,

Contents denied. On receipt of the noticesy the
deponant met the District Magistrate and the
Superintendent of Police, Kheri on the very
dates of receipt of the notices. Higher
officers of the department were also contacted
as a result of which the Chief Post Master Gene-
ral, U.P., Lucknow deputed two responsible

officers of the department for the purpose and

the case has been transfered to the C.1.D. for

investigatione.
Contents denied. There has been no violation of
Article 311(2) of the constitution,

(i)~ Contents denied. Submissions made in

para 9 sbove are re-iterated, Contd. .10/~
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13. That the contents of para 6 are denied. The applicants
have not made any representation against the impugned order
to their higher authorities and have‘ thils not availed of the
departmental remedy available under Rules 115 and 116 of the
P&T Manual Vol.II,
14, - That the contents of para 7 are not in the knowledge of
the deponant, hence no comments are offered.

15. That in view of the submissions made in the above para-

;
—

graphs, the relief sought for in para 8 and Interim Relief
prayed for in para 9 are not admissible. The application is
not maintainable and is liable to be dismissed with costs.

16. That the contents of paras 10 to 12 need no coznments.

{i

(DESCNANT)

~-: VERIFICATION ¢-

I, the above named deponant do hereby verify that the
h 4:% contents of paras | »@ of this affidavit are true
)
;

' to my personal knowledge and those of paras 14 I5 are

believed by me to be true based on records and as per legal
advige of my counsel. That nothing material #aebds-has been

. &,Q concealed and no part of it is false, so help me God.

-

Slgned and verified this the 7 day of Mo . 1990

- w;@gmhﬁqe court compound at Lucknow.

) r, B | [
" - ' «~bucknow, a\
: .-
Dateds |9-jj9¢ (DEPCONANT)
4

,’{? , g I identify the deponant who signed

M, g0, .o

Gain
" ATvopnee

. before me. ') k})y

(ADVOCATE) /;
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I THZ CENTRAL ADAIRISTRATIVE TRISI N%L, CTRCUIT B=KCH
o LUCKNTY ' ’

oA

o

o., 281 of 1230

Bhartiya Dak Karamchari Sangh
Kheri and othexs ees Applicants

Versus

. P ) e )
Union of India and othzrs ..+ Respondants.

F.F. 24.1.91

) REJIINDER AFFIDAVIT

I, Abhmad Husain, aged about 44 years son of Sri fMlanna
working .as Sub Po:zitmasiexr, Nai Tdasti, Post 2fTice, Kheri,
- N ‘
Sacretary of 3Bhartiya Dak Karmshari Sangh, Kheri and residant
of Xheri Toun, Xhexri, do hershy state on ocath as under :-
1. That the cdeponent is applicant no. 1 in the above notd

case and he ic fully conversant with the facts of the case

dzposnd to in this rejoindexr affidavit. The d=2ponent has read

y )

the counter affidavit submitt=z=d by respendent no. 3, und=r-

stood its contents and is raleLfa thz same
2. Tha pava 1 of the counter nesds no reply except that
P ] ;

no reply has heen furnished by or foxr and on heshal¥ of

res-
pondents no. 1, 2 and 4.
3. That in reply to para 2 it is stated th.ﬁ the so.calhﬁ
?rief history of the case is not Qarranted under the rules for
giving written staxemnnt/counuer affidavit. Undexr Rule 12(2)
o?v the Central Administrative Tribunal.(ﬁroéedure} Rules 1987
the respondent is required specificall?iadmit,‘deny orlEXplaﬂw
the facts stated by the applicant in his application; he may

. R ‘
alss state such additional facts as may be found necessary

for the just, decision of the cass. The narration of brief
history is,>thPr°fo e, irrelevant. It is howevar, deﬁiéd'th&
the respondent no. 3 had any discussion over the matter uith
the Union loaders and persuaded them not to proc=ed on strike
on +the assurance that their demands ugula be considered by
the department in right earnest. He did nothsend-any reply

to the notices issued by the Unien vide aAnnexure A~13 and

i~14. The apprals dated 21.3.90 and 30.3.70 said *to have
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been issued by the rzspondent no. 3 were not even andorsed

that the

the matter would be investigated by the C.T.D.

JGictrict fagistrate, Kheri

applicants no. 1.2 2. I+ ie alss wrong to say

Uni»sn that

as demanded

by them. There was no meeting of the applicants no. 1 & 2

It is
Unions 1 &
stated
matter

issusd

District Magistrate, Kheri

2 went on stri<e on 30.3.30

as alleged. -

denied that the memiers of the applicants?
to 3.4.90. t may be
Unions 1 & 2 on reprisal of +he

0.3.90 not to go on strike and accordingly

and circulated an appeal dated 30.3:90 requesting and

forbidding their members nct to participate in any strike.

In view of this fact, it is malicious and arbitrary to hold
s

5

that the members of applicants Union 1 & 2 resorted tto

strike from

dies

36.3.90 <o 3.4.90.

non and consequent recovery from pay is a

co.asequences and no action could/

can be “taken w.thout affording reasonasle opportunity of hean

ing.

Nobody can be penalised ex-party without hsaring bhim

and the recovery made from the pay of the members of applizad

cant's
trary, illegal

furthex be

staff of administrative offices

office and parform duty and 1.4.90 was a Sunday, a

and against principles of natural jus

3a Ao

stated that 31.3.90 was a &Baturday wh=n the

Unions in zonsequence of the dies non orders is arbi-

n
ct

ice, It

are not raquired

g=neral haoliday when no work is performed in the Post Offices
but the reépoudent no. 3 in his zeal +to penalise “the membars

of the applicants’

Unions has recovered the pay for 31.3.30

to 1.4.90 which is the outcomz of his prejudicial action. WX
The rest of the countents of the brief history is denied as
. . _
the applicants were nevex kept informed of ths actioytaken
by the respondents, as nou stated.
4. That para 3 calls for no reply.
5. That in reply to the coatents of para 4, it is denied
that Srxi &

.5.Misra, applicant at ssrial no. 13, is not a
h

He is the memher of applicant Union no.d.
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3. PASY

6. That in reply to the contents of para 5 of the counter
affidavit/written statement, it is stated that the responden
No. 3 has tried to simplify the fear, terrof, gpprehension,
horror and sense of frystration creagted in the ninds of the
menbers of the gpplicant unions No, 1 and 2 besides others.
The respondents did not take any action to create confidence
gaongst the workers and ensure them of their security and
safety. They also showed indifference to the notices servad
on them by the Unions and did not give any reply to them k'
for satisfaction to feel that thelr grievance iss being wore
looked into and aleguate® action woyld be taken by the
authorities viz, the respondents., It is wrong and malicious
to say that most of the demands were not within the competen
of the respondents and such areply by the responent No, 3
is an indication that he was not ready to tackle the
situation cordially and sympathetically. Rather he was oyt
to victinise the staff and the meabers of Unions applicants
No., 1 and 2 prejudically and discriaminately, The respondent
No, 3 did not give any reply to the applicants No. 1 & 2 to
show what action, if any, was being taken by him to restore
confidence amongst the staff and ease their tension, The
contents of para under raply, as stated, are denied and
those of paras 4(c) to 4(e) arz re~iterated.

e That in reply to para 6 of the coynter fhe deponent

Mo Woh the appealy issued by the respondent No. 3 on 29,3,20 and 3X

30.3,90, amnexuyres R-1l and R-2 respectbvelsy, were foranal,
Howaver, the gpplicants No., 1 and 2 took a reprisal of the
situation in their joint meeting dated 30.3.90 and issyed
appeal to the members not to participats in the prOposeeh,
strike, and also demamded the Aduinistration to end lock oyt
and co-operate the employees to perform their duty without
any hindrance. A photo copy of the appeal dated 30, 3,90
issued and cireulated by the gpplicants ynions No, 1 & 2 ig

VALV annexed as annexure No. B-1 to this rejoinder. It may be

/
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stated that inspite of the appeal issyed by the unions the
authorities locked the offices and restrained most of the
wnployees from performing their duty in their zeal and

prejudice sgainst the unions to victimise their members

- atbitrarily and indiscriminately even to the extent that

31.3.90 (saturday) which was a Whoudw for Administrae
tive offices and 1.4.90 (Sunday) a general closed holiday
have also been treated as dies non, It is denied that the
District Magistrate, Kherli also assured the staff that the
Police was on the job and the culprits woyld be arrested as
early as possible, The deponent aznd other applicants are not
aware 1f gny officers were deputed from Lucknow and they
made any efforts to case the situyation created by apathy and
indifference of the agthorities who digtgénd any conmunicate
ion in reply to the notices issyed by the applicant unions,
The authorities as alrealy stated arranged to lock the

of fices instead of replying to the notices and have a ,
anicable talk with the unions for improving the sityation,
The applicant unions however gave a second thoyght to the
matter and called off the threatened strike and gppealed to
the meabers not to participate in the proposed strike of
30.3.90 and also to the aiministration not to resort to look
out. But the alninistration chose to lock oyt the offices &
Breavenk Wl wmiewdiond al MR comde Waniows avcd <l
other sf¥ to keep awsy from duty to penglise them discrimi-
-nately- In this comnection the applicant ynion No., 1 wrode
a letter dated 1.9.90 to the resporndent No, 3, to waich no
reply has so far been received., ) photo copy of this letter
pbschbef mongers and the assussinutors of late Sri g.N. Sing
Yadav the then @s;é;@ Post Haster Walgalganj have not yet
bean apprehendzd. The rest of the contents of para phder
reply 1s denied.

8. That the contents of para 7 of the coynter are denied

as stated and the contents of para ? sbove are re-stated, The

. Lgob"’;‘/” applicant unions hai called off the strike vide thelr appe al
\XY .

-
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dated 30.3.,90 (annexuyre R-1l) and in view of that the content
hypothesid, presumption and assumption, is
-ion made by the respon:lents on/malicious and malafide. No
order could be issuyed in prejudice to the members of the
applicants uynions affecting their right and putting them to
fiscal losses without giving thea a reasonaﬁle opportunitye
of hearing. It is denied that the applicants and the members
of the unions were on strike as malicioust_ alleged by the
respondent No, 3 on assumptions aznd presymptions only, The
respondent No, 3 has glso failed to gppreciate thé.t 31lst AEX
March, 1990 was a isé‘aurrlay and 1.4.90 a eundagy. On Saturaay‘
the employees of the Administration offices are not reguired
to attend office and perfora duty, likewise Sunday is a
closed holoday for all offices and none of the staff is
required to attend office on a closed holiday, The action of
the respondent No, 3 in treagting Gies non' IY A4 GEVERAL AND
mechanical namner by stereo typed orders, is maliciaus,
arbitrary and prejudicial. The order of dies non has regulteé
in recovery from pay which cannot be dcne withoyt folowing
the procedure laid down in Rile 11(iii) and 16 of the CCS
(CC4A) Rules 1965, The gpplicant No; 1 aldressed letter dated
1.9.90 (B-2), as already stated, in the matter but the
respordent No, 3 has not given any reply. The recOver§ effec?
-¢d from pgy without any show cause and explanation is
arbitrary, malafide and against all cegnnons of justice. The
contents of para 4(£) of the application are re-gassertsd,
9. That the contents of para 8 are denied as stated and £
the contens of para 4{g) of the application and those of
paras 7 & 8 Habove are re-iterated. It is a settled principle
of jurisprudence that no one can be penalised without hearing
and no loss can be inflicted without a show causé notice,
10. That the contents of para 9 of the coynter are denied
as stated. No authority has agbsolyte power to take zn
arbitrary decigion without givihg an Op'portunity of hearing ,
Before passing any adverse order it has to be extablishea

that the concerned member of the union 'actually abzented gnd
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he did so of his own accord and not under compelling

 circunstances. Bach case has to be decided on its own marit

~atd not mechanically as done by the gythorities . The

authorities have effected recovery on the basis of the
imnpugned orders, which they cannot do contrary to fzir play
and justlce, Recovary fram pay on the basis of dies non is
oM to imposing a fige, visiting with evil consequences
without hearing which is in violation of princijle of nagtural
justice and henee irreghlar, illegal and null and vold.

The contents of para 4(h) are re-iterated.
11.  That the contents of para 10 of the counter aredenied
as stated. 'Dies Non' may not be a punishment under GCGS(CCA)
Riles 1865, but it does affect aiversely and visits the
employees concerned with evil conseguences ahd for regson of
that, it 1s necessary in the interest of natural justice thaf
the person concerned is given an opportuynity of explanation
and the explanation is considered before passing any order,
The passing of order withoyt hearing the'app'}.icants is
irregular, illegal and null and void. The contents of Para
4{i) of the application are re-itersted.
12.  That in reply to the contents of para 11, the céntents
of para 4(j) of the application ami those of paras 10 and
11 gbove are, reasserted, |
13. That the contents of para 12?&‘\@ ites sub-pzras of the
counter are denied as stated znd those of paras 5 and
sub paras there ynder are re-iterated.
14. That the contents of para 13 of the coynter are denied
as stated ahd the contents of para 6 of the application are
i:;gé;?rted. lMaking of representation is mo% s constitytional
15. That the contents of para 14 of the coybter are evasive
and they are denied and the contents of para 7 of the
application are re-shtated.
16. That the contents of pars 15 of tha cognter are denied.

In view of the facts and circunstances of the csse the

&a,v,,'spreyer made in para & Of the application is cogent gnd



. ®

$$ {rw
tenable a=nd ligble to be allowed with cost., is for the
interim relief, the sare was allowed and the respondents
were directed not to make any recovery in compliape to the
impugned orders, by order dated 22,11.90, It mgy however be
stated that the recovery has already been effected rgx

prior to the issye of the stgy oréer and as such the interim
relief has now become infructucurs. It ig denied that the
spplicagtion is not malntaingble and is lisble to be ul-::zlsséé
with cost, On the memtxyy contrary, the spplication is sound
cogent znd ldable to be gllowed with cost amd also interest
on the ancuntes illegally rscovered; at the Bank's rate

from the dgte of their recovery till the date they are

ref Lmdea.

17.( That para 16 of the counter needs no reply.

" Ova
Lucknow, Lated: ?\'Q/wvuu e
December 9,9, 1690, Depcnent,

I, the gbove naed depoment, do hereby verify that
the contents of para 1 to 12, 14, 15 and 17 are true to
ny knowledgeasnd those of parsgs 13 and 16 are believed to
be trye on legal aivise,

Nothing material has been concealed and no part of
it is false, S0 help me Gpd.

gigned and verifped this®v Bh.day of December 1990,

at Lucknow, H‘

'\ i/wm' (3
Lucknow, Dateds Mawed
De cember:l,o 41280, Deponent,
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