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O .A . No. 2 8 1 /1 9 9 0

CENTR̂ Mj AEMINISTRATIVE TRIEUN<Mj 

LUCKNOW BENCH

B h a r t iy a  Dak K arrach ari Sangh K h eri
and o th e r s  A p p lic a n ts .

v e rs u s

U n ion of I n d ia  & o t h e r s  R espondents,

S h r i  M. Dubey C ounsel f o r  A p p lic a n ts .
S h r i  D .C handra C ounsel f o r  Resp<landents,

Hon. M r. J u s t i ^

Two U nions o f  th e  em ployees alo n gw ith  12 em ployees

w orking in  t h e  P o s t a l  d e p a r t m ^ t  (C la s s  I I I  and IV)

h av e f i l e d  t h i s  a p p l ic a t io n  p ra y in g  t h a t  th e  o rd e r

d a te d  2 4 .7 .9 0  by which th e  p e r io d  betw een 3 0 .3 .9 0  to

3 . 4 . 9 0  ha^ been t r e a t e d  t o  b e  d ie s -n o n ,b e  q u ash ed .
a r e

2 . F a c ts#  as  i t  a p p e a rs ^ th a t one S h r i  S .N .S in g h  

Yadav was w orking as  Sub P o s tm a s te r  M aig alg an j ,b ecsm e

a v i c t i m  o f  D a co ity  in  t h e  n i g h t  o f  2 4 . 3 . 9 0 / 2 5 . 3 . 9 0

and was m urdered by t h e  d a c o i t s .  no

a c t io n  was ta k e n  by th e  p o l i c e  #on the F . I . R .  f i l e d  

w ith  them / so th e  m a tte r  which c r e a t e d  a  s e n s a tio n  

and a g i t a t i o n  am ongst th e  sn p lo y e e s  and a g ra v e  

ap p reh en sio n  in  t h e i r  mind t h a t  t h e i r  l i f e  and p r c p e i t y  

w ere n o t s a f e  and th e y  co u ld  be done away w ith  any  

t i m e .  A c c o rd in g ly , a p p l ic a n ts  N o. 1 and 2 s e rv e d  n o t i c e

'\m /
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on  the p o s t  M a s t e r  G e n e r a l ,  B a r e i l l y  m a k i n c  a d e m a n d  

for the a r r e s t  o f  the m u r d e r e r s  o f  3 h r i  S.N, S i n g h  Yadav, 

for e n s a r a n c e  o f  s a f e t y  o f  p o s t a l  e m p l o y e e s  a n d  arraa^"*"- 

e m e n t  for a r m e d  c h o w k i d a r .  W h e n  n o  action, w a s  taken, 

y e t  a n o t h e r  n o t i c e  w a s  s e r v e d  o n  2 8 . 3 . 9 0  w i t h  c o p i e s  to 

v a r i o u s  a u t h o r i t i e s .  T h e  r e s p o n d e n t  No. 2 a p p r i s e d  that 

the d e m a n d s  c o u l d  n o t  b e  m e t  a n d  the e n t i r e  s t a f f  w e n t  

o n  st r i k e  a n d  a c c o r d i n g l y  t h e y  p r o c e e d e d  o n  strike, whicl 

str i k e  h a s  b e e n  t r e a t e d  as i l l e g a l  and the p e r i o d  o f  

st r i k e  h a s  b e e n  t r e a t e d  as d i e s - n o n , w h i c h  a d v e r s e l y  

a f f e c t s  the a p p l i c a n t s .  T h e  o r d e r  h a s  b e a n  p a s s e d  as 

p e r  F u n d a m e n t a l  Ru l e  -17 a n d  F.R. 17(1).

3 . O n  b e h a l f  o f  the a p p l i c a n t s  it w a s  c o n t e n d e d

t h a t  the n o t i c e  i t s e l f  w a s  r e q u i r e d  a n d  in this 

c o n n e c t i o n  m y  a t t e n t i o n  h a s  b e e n  d r a w n  to A n n a x u r e  R-1 

o f  the r e j o i n d e r - a f f i d a v i t  f i l e d  in r e p l y  to the 

c o u n t e r - a f f i d a v i t .  F r o m  the f a cts it is c l e a r  t h a t  

so far as p e r f o r m a n c e  of  d u t y  is c o n c e r n e d ,  the 

a p p l i c a n t s  d i d  n o t  p e r f o r m  a n y  d u t y  f r o m  3 0 . 3 . 9 0  to 

3.4.90. T h e  s t r i k e  w a s  c a l l e d  o f f  o r  n o t  b u t  the 

w o r k  was n o t  d o n e  a n d  t h a t  is w h y  the p e r i o d  w a s  treated 

as d i e s - n o n .  T h e  p e r f o r m a n c e  o f  d u t y  in g o v e r n m e n t  

serv i c e  is n o t  d e p e n d a n t  on the m u r d e r  o r  c a l l i n g  o f f  

duty. I t  is n o t  n e c e s s a r y  to g o  o n  st r i k e  m o r e  so, 

wh e n  the s t r i k e  was a l l e g e d l y  a t  the b e h e s t  o f  the 

O n ion a n d  t h a t  too for such a purpose. T h e  l e a r n e d  

c o u n s e l  for the a p p l i c a n t  c o n t e n d e d  t h a t  as the 

r e c o v e r y  w a s  m a d e  s u b s e q u e n t l y ,  r e c o v e r y  c o u l d  n o t  

h a v e  b e e n  m a d e  w i t h o u t  n o t i c e .  The o r d e r  o f  r e c o v e r y  

w a s  p a s s e d  as the p a y m e n t  o f  s a l a r y  w a s  m a d e  b y  m i s t a k e

- 2 -
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c a n  a l w a y s  b e  r e c t i f i e d  a n d  w a s  so r e c t i f i e d .  M e r e l y  

b e c a u s e  such a p l e a  h a s  b e e n  t a k e n  in R e j o i n d e r - a f f i d a v i ^  

n o t i c e  o f  same n e e d  n o t  b e  t a k e n  u p  e v e n  t h e n  the same 

is b e i n g  c o n s i d e r e d .  T h o u g h  the c a s e  h a s  b e e n  filed 

b y  the two unions, n e i t h e r  n a m e  n o r  p e r i o d  o f  e m p l o y e e s  

w h o s e  c a s e s  w e r e  s i m i l a r  to t h a t  o f 3^ li-Can'ttreated as 

^ d i e s  n o n  a n d  as su c h  the c o n t e n t i o n  in th i s  b e h a l f  that

d i s c r i m i n a t i o n  h a s  b e e n  d o n e  c a n n o t  be  a c c e p t e d .  It 

m a y  b e  p o i n t e d  o u t  t h a t  n o  s p e c i f i c  p l e a  in this b e h a l f  

h a s  b e e n  taken, b u t  a r g u m e n t s  w e r e  advan c e d .

4, T h e  r e s p o n d e n t s  h a v e  p o i n t e d  o u t  t h a t  o n l y  

three d e m a n d s  w e r e  m a d e  a n d  the m a t t e r  w a s  d i s c u s s e d  

w i t h  the S u p e r i n t e n d e n t  o f  P o l i c e  a n d  the D i s t r i c t  

M a g i s t r a t e  a n d  the U n i o n  l e a d e r s  we r e  r e q u e s t e d  n o t  to 

p r o c e e d  o n  s t r i k e  a n d  t h e i r  d e m a n d s  will be  c o n s i d e e r e d .  

A n  a p p e a l  w a s  al s o  i s s u e d  o n  2 9 , 3 . 9 0  a n d  a n o t h e r  on

3 0 . 3 . 9 0  i n d i c a t i n g  t h a t  the st r i k e  n o t i c e  w a s  illegal 

a n d  the U n i o n  s h o u l d  n o t  p r o c e e d  on s t r i k e  a n d  e v e n  

t h e n  t h e y  p r o c e e d e d  on st r i k e  a n d  due to a b s e n c e  

w i t h o u t  p r i o r  p e r m i s s i o n .  N o t i c e  was i s s u e d  u n d e r  rule 

62 o f  P Sc T M a n u a l  Vol. Ill, a g a i n s t  w h i c h  the 

a p p l i c a n t s  d i d  n o t  m a d e  a n y  r e p r e s e n t a t i o n  a n d  h a v e  

d i r e c t l y  a p p r o a c h e d  the Tribu n a l .

5. A s  the st r i k e  h a s  a l r e a d y  b e e n  d e c l a r e d

illegal, t h e r e a f t e r  the a p p l i c a n t s  p r o c e e d e d  o n  strike 

a n d  t h a t  is w h y  the a c t i o n  t a k e n  b y  the r e s p o n d e n t s  is 

n o t  illegal. N o t i c e  h a v i n g  a l r e a d y  b e e n  g i v e n  to

the a p p l i c a n t s  the c o n t e n t i o n  t h a t  n o  n o t i c e  was 

issued, is d e v o i d  o f  me r i t .  T h e r e  is n o  m e r i t  in the

- 3 -



o

S h a k a a l /

_ 4 -

a p p l i c a t i o n ,  a n d  it is d i s m i s s e d .  H o w e v e r ,  it is b e i n g  

m a d e  c l e a r  t h a t  it w i l l  b e  o p e n  for the a p p l i c a n t s  to 

a p p r o a c h  the d e p a r t m e n t  for r e c o n s i d e r a t i o n  a n d  g r a n t  

a n y  relief. N o  o r d e r  as to costs.

V i c e  C h a i r m a n .

L u c k n o w  D a t e d  1 . 1 0 . 9 2
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Ihar'tiya U a k  K a r m c h a r i  Sang'.; K h e r i  o ihers ApplicarTts
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V e r s  us

U n i o n  o'F I n d i a  S. o t h s r s ,., R e s p o n c e n t s

I N 3 £ X

't-

P a q e  no.

CaOPILATTC!; NO . 1 /t '- . /
1 to 91 . A p p l i c a t i o n

/ /
2. A n n a x u r s A-1 :: T r u e  c o p y  oi:-"'ordsr

d a x e d  2 4 , 7 . 9 0 10

3. A n n e x u r o A-2 « • • d o ••• 11

4. A n n e x u r e A - 3 12

5. A n n e x u r e A - 4 • ••do • •• 13

6 . A n n e x u r e A-5 a « • d o ••• ■ '14

7. . A n n e x u r e A - 6 • • • oo • • • 15

8. ■ A n n e x u r e A~7 * « • d o ••* 16

9. A n n e x u r e A - 8 m m • do • • « 17
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12, A n n e x u r e A-11 • • • * D O • • • 20

13. A n n s x u r e A - 1 2 ; #,• • do * • « '■ VI

14. V a k a l a t n a m a

15. P o s t a l  orcier 'for R s , 5 0 , 0 0

C O n P I L A T I O ^  NO . 2

1 6 . A n n e x u r e A-1 3 : T r u e  c o p y  o f  n o t i c e
22 3. 23d a t e d  2 6 . 3 . 9 0

17. A n n e x u r e rt-14 ; . . . d o . . .  2 8 . 3 . 9 0 2 4  8.-25

1, 8. A n n a x u r e A - 15 : E x t r a c t  f r o m  o r d e r

d a t e d  25.1 .83 in *JP 

No. 3 7 2 B o f  19 8 2  o f  
H i g h - C o u r t  L u c k n o w 26.5. 27

•̂ u :k . DU

n a t ’s ' : 2a .% .90

f o r  use in o'ffice

1. D a t e  o f  f i l i n g  :

2. R e g i s t r a t i o n  No.

t V v/
C o u n s e l  f o r  a p p l i c a n t s

S i g n a t u r e  
f o r  r?egistrar-



n '

T

Q j

IN T H £  C E N T R A L  A D H I W I S T R A T I V E  T R I B U N A L ,  C I R C U I T  B E . X H

L U C K N O ’̂

0,A. No. .. o-F 1 9 9 0

1 . 3 h a r t i y a  D a k  ' K a r m a c h a r i  S a n g h  K h e r i ,  -bhrough i t s  
S a c r e t a r y  S h r i  A h m a d  H u s a i n .

2. Na-fcianal U n i o n  K h e r i  'chrough its S e c r e t a r y  
S h r i  n . L . u a u t a m .

3. 3 . H . S r i v a s t a v a  a g e d  5 7 . 1 / 2  years,, s / o  L a t e  S h r i  N a n a k
S a r a n  Suivast'ava, S P H  R a h e v a g a n j ,  D i s t t .  K h e r i .

4 . G a n g a  P r a s a d  a g e d  34 y e a r s ,  s / o  S h r i  R a g h u b i r
A c c o u n t a n t ,  K h e r i  H.G., n o w  I P O s  u n d e r  t r a i n i n g .  ;

5. \/ikram Vernia a g e d  31 y ear s ,  s / o  K u n w a r  P . A. K h e r i .

6. Plaiku L a i  a g e d  a b o u t  54 y e ars, s / o  S h r i  R o o p a n  L a i  
P.A. K h e r i  H.O.

7 . - J . F . V e r m a  a g e d  40 y e a r s ,  s / o  S h r i  S a n t  Lai, A c c o u n t a n t  

D. 7. K h e r i ,  n o w  H e a d  O-Ffice, K h e r i .

a. R a m e s h  C h a n d r a  Sr-iwastava, a g e d  30 y e a r s ,  s / o  
S h r i  R a m  C h a n d r a  S r i u a - s t a v a ,  P.A. K h e r i  H.D.

9. Atraa R a m  a g e d  36 y e a r s  s / o  S h r i  Raineshuar P r a s a d ,

P.A. K h e r i  H . 3.

10. S i t a  Rarn a u e d  46 y e a r s ,  s / o  Shri' S a k t o o ,  Spf)
S a n k a t a  Dsui, i\h-eri.

11. A h m a d  H u s a i n  a y s d  46 y e a r s ,  s / o  Shr-l R a n n a  SPR 
iJai 3asti, K h e r i .

12. S . S . n i s r a ,  S u b’ P o s t m a s t e r ,  L a k h i m p u r  K h e r i .

13. G a ^ g i  N a n d a n 'V e r m a j  P.A. I m p o r t  K h e r i .

14. R a m  D u l a r ,  P o s t a l  A s s i s t a n t ,  Plahewagan j , K h e r i .

..... A p p l i c a n t s

V e r s u s

1. U n i o n  o f  India, t h r o u g h  t h e  S e c r e t a r y  to t h e  
n i n i s t r y  o’f' C o ~ i m u n i c a t i o n s , D e p a r t m e n t  o t  P o s t s ,

N e w  D e l h i .

2. P o s t m a s t e r  G e n e r a l ,  3 a r e i l l y .

3. S u p e r i n t e n d e n t  o f P o s t  O f f i c e s ,  K h e r i  D i v i s i o n ,  K h e r i .

4. P o s t m a s t e r  H e a d  P o s t  O f f i c e ,  K h e r i .

.... 0pp. p a r t i e s

1 •. D e t a i l s  o f  applicafcion :

P a r t i c u l a r s  o f  o r d e r s  a g a i n s t  w h i c h  t h e  a p p l i c a t i o n

is mad e .

T h e  a p p l i c a t i o n  is d i r e c t e d  a g a i n s t  t h e  a r b i t r a r y  ■-
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m

a n d  i l l e g a l  o r d e r s  o'F d i a s  non a n d  r e c o v e r y  p a s s e d  by

■

%  i

V

't

u p d t . o f  P o s t  o f f i c e s ,  K h e r i  as d e t a i l ad b e l o w .

i ) 3/F3. M. S r i v a s t a v a  d a t e d  2 4 . 7 . 9 0 A n n e x u r e I

ii) 3 / G a n g a  P r a s a d  d a t e d  2 4 . 7 . 9 0
If II

ii i ) 3 / V i k r a m  V e r m a  d a t e d  2 4 . 7 . 9 0
a ■III

iv) 3 / H a i k u  L a i  d a t e d  2 4 . 7 . 9 0  .
n IV

v) 3/J . P . V e r m a  d a t e d  2 4 . 7 . 9 0
tM V

V i ) '3/Ramesh C h a n d r a  d a t e d  2 4 . 7 . 9 0
m VI

vi-i) 3 / A t m a  R a m  d a t e d  2 4 . 7 . 9 0
a V I I

vii i ) B / S i t a  R a m  d a t e d  2 4 . 7 . 9 0
n V I I I

ix) 3 / A h m a d  H u s a i n  d a t e d  2 4 . 7 . 9 0 I X

x) 3/5.S.Flisra d a t e d  2 4 . 7 . 9 0
X

xi) ' 3/G . V e r m a  d a t e d  2 4 . 7 . 9 0
ft X I

xii) 3 / R a m  D u l a - r  d a t e d  2 4 . 7 . 9 0
ft X I I

2 . J u r i s  die ti.on q t  t h e  1 ritaunal

T h e  a p p l i c a n t s  d a c l a r e  .'that t h e  s u b j e c t  m a t t e r  

o f  t h e  o r d e r s  a g a i n s t  vjhich t h e y  w a n t  r e d r e s s a l  is w i t h i n  

t h e  j u r i s d i c t i o n  o f  t h i s  T r i b u n a l .

3. L i m i t a t i o n  r

T h e  a p p l i c a n t s  f u r t h e r  d e c l a r e  t h a t  t h e  a p p l i c a t i o n  

is w i t h i n  the- l i m i t a t i o n  p e r i o d  p r e s c r i b e d  in S e c t i o n  21 

' o f  t h e  ,i d m i n i s t r a t i v e  'fribunal A c t  1:. 85.

4 . Fac ts o f  t h e  c a s e

^  • a) T h a t  t h i s  a p p l i c a t i o n  is i n t e n d e d  to s e e k

re^nedy a g a i n r t  t h e  o r d e r s  p a s s e d  b y  S P O s  K h e r i  in a 

s t e r i o t y p e d  m a n n e r  t r e a t i n g  t h e  p e r i o d  f r o m  3 0 . 3 . 9 0  to

3 . 4 . 9 0  as d i e s  n o n  a n d  e n f o r c i n g  r s c o v e r y  f o r  t h e  a m o u n t  

a l r e a d y  p a i d .  T r u e  c o p i e s  o f  t h e s e  o r d e r s  a r e  a n n e x u r e s

A - 1 to A - 1 2 .

b) T h a t  t h e  a p p l i c a n t s  nos. 1 to 2 a r e  r e g i s t e r e d  

a n d  r e c o g n i s e d - T r a d e  U n i o n s  o f  C l a s s  III a n d  o t h e r  e m p l o y e e s  

o f  P o s t a l  D e p a r t m e n t  o f  U n i o n  o f  I n d i a  r e s p o n d e n t  no. 1 

w o r k i n g  u n d e r  t h e  f l i n istry'cf C o m m u n i c a t i o n ,  D e p a r t m e n t  

o f  P o s t s .  T h e  eiTiployees o f  r e s p o n d e n t  no. 1 w o r k i n g  in 

t h e  P o s t a l  D i v i s i o n ,  K h e r i  i n c l u d i n g  C l a s s  III, e m p l o y e e s ,  

P o s t m e n ,  C l a s s  I V  e m p l o y e e s ,  a n d  c l a s s  I V  e m p l o y e e s  are also 

^^^^^^.jiA/^governed b y  t h e  I n d u s t r i a l  D i s p u t e  A c t  194 7 .  T h e  a p p l i -  

" c a n t s  U n i o n  1 1 2 a r e • r e g i s t e r e d  U n i o n s  u n d e r  t h e  T r a d e
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U n i o n  -Acx o f  1 9 2 6  a n d  a r e  a l s o  r e c o g n i s e d  b y  "the r e s p o n ­

d e n t s ,  In a l l  o'Fficial 'functions a n d  m e e t i n g s  o f  t h e

a p p l i c a n t s  U n i o n  no. 1 3. 2, all m e m b e r s  w h o  p a r t i c i p a b e
e

s u c h  f u n c t i o n s  a n d  m e e t i n g s  a r e  g r a n t e d  l e a v e  o f f i c i a l l y  

b e s i d e s  oti.ar p r i v i l e g e s .  T h e  a p p l i c a n t s  U n i o n s  no s .  1 

a n d  2 a r e  b o d y  c o r p o r a t e  h a v i n g  p e r p e t u a l  s u c c e s s i o n  a n d  

a  c o m m o n  s e a l  e m p o w e r  a m o n g  o t h e r  t h i n g s  to s u e  a n d  to

b e  s u e d .  T h e  m a i n 'f u n c t i o n  o f  t h e  U n i o n s  is to p r o t e c t

_and s a f e g u a r d  ■ t h e  i n t e r e s t  o f  t h e i r  rfiembers a n d  to l o o k

a f t s r  t h e i r  w e l f a r e  a n d  to es'tablish a h a r m o n i o u s  r e l a t i o n

y
b e t w e e n  t h e  e m p l o y e e s  a n d  .the e m p l o y e r s .  T h e  a p p l i c a n t s  

nos. 3 to 14 b e s i d e s  o b h e r s  a r e  the' m e m b e r s  o f  t h e  Un i o n s . .

c) T h a t  o n e  o f  t b e  m e m j e r s  o f  t h g  Union, a p p l i c a n t  

no. 1 S h r i  S. ,J.Singh Y a d a v  w h i l e  w o r k i n g  as S u b

P o s t m a s t e r  H a i g a l g a n j ,  b e c a m e  a  v i c t i m  o f  l3acoity i n  t h e  

n i g h t  o f  2 4 . 3 . 9 0 / 2 5 . 3 .  90 a n d  w'hile p r o t e c t i n g  t h e  l o o t  o f
I

G n v e r n m e n t  cash, h e  was m u r d e r e d .  T h e  p o l i c e  d i d  n o t  t a k e  

a p p r o p r i a t e  action- on t h e  F . I . R .  f i l e d  w i t h  them' a n d  in 

c o m p l i c i t y  w i t h  t h e  d e p a r t m e n t a l  o f f i c e r s ,  t h e y  t r i e d  to 

h u s h  U p  t h e  m a t t e r  w h i c h  c r e a t e d  a  s e n s a t i o n  a n d  a g i t a t i o n  

a m o n g s t  t h e  e m p l o y e e s  a n d  a g r a v e  a p p r e h e n s i o n  in t h e i r  

m i n d  t h a t  t h e i r  l i f e  a n d  p r o p e r t y  w e r e  n o t  s a f e  a n d  t h e y  

c o u l d  b e  d o n e  a w a y  w i t h  a n y  t i m e ,  a n d  t h e  d e p a r t m e n t  

s h a l l  be a s i l e n t  s p e c t a t o r .  T h e  a p p l i c a n t s  n o s .  1 a n d

2 b e s i d e s  o t h e r s ,  t h e r e f o r e ,  s e r v e d  a  n o t i c e  d a t e d  2 6 . 3 . 9 0  

on t h e  r e s p o n d e n t  no. 2, d e m a n d i n g  t h a t  ;

i) T h e  m u r d e r e r s  o f  S h r i  S. i->l.Singh Y a d a v  S P R

Fiaigalganj, K h e r i  b e  g o t  a r r e s t e d  i m m e d i a t e l y ,

ii). T h e  s a f e t y  o f  p o s t a l  e m p l o y e e s  b e  e n s u r e d ,  

i i i )  A r r a n g e m e n t  f o r  a r m e d  C h o w k i d a r  a n d  p o l i c e  be 

m a d e  d a y  a n d  n i g h t  a t  all P o s t  O f f i c e s .

A t r u e  c o p y  o f  t h e  d e m a n d  n o t i c e  d a t e a  2 6 . 3 . 9 0  

s e r v e d  j o i n t l y  by t h e  a p p l i c a n t s  nos. 1 &  2 b e s i d e s  o t h e r s  

, on t h e  r e s p o n d e n t  no. 2 is A n n e x u r e  A—13.
N - . ^

d) T h a b  t h e  r e s p o n d e n t  no. 2 l i t t l e  r e a l i s i n g

' 't

_  3  -
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t h s  gravi-fcy o f  t h e  s i t u a t i o n ,  d i d  n o t  r e s p o n d  t o  t h e  

s a i d  d e m a n d  n o t i c e  a n d  t h e  s e n s e  o-f- i n s e c u r i t y ,  a p p r e h e n ­

s i o n  a n d  i n j u r y  w a s  g r o w i n g  a m o n g s t  t b e  roemoers o f  the 

a p p l i c a n t s  U n i o n s .  T h e  a p p l i c a n t s  U n ions, t h e r e f o r e ,  

s e r v e d  a n o t h e r  d e m a n d  n o t i c e  d a t e d  2 8 . 3 . 9 0  o n  t h e  r e s p o n ­

d e n t  no. 2, e n d o r s i n g  i t  c p i e s  to v a r i o u s  o t h e r  a u t h o r i t i e s  

i n c l u d i n g  C h i e f  P o s t m a s t e r  G e n e r a l ,  U.P., L u c k n o w ,  P o s t m a s t e r  

G e n e r a l ,  3 a r e i l l y  a n d  t h e  m i n i s t e r  f o r  C o m m u n i c a t i o n ,  

G o v e r n m e n t  o f  I n dia, N e w  D e l h i .  I t  w a s  d e m a n d e d  in th i s  

K n o t i c e  t h a t  (i) c o n c e r n e d  d a c o i t s  a n d  m u r d e r e r s  be a r r e s t e d

V  a t o n c e  {2) T h e  S t a t i o n  O f f i c e r  o f  P . S . Plaigalganj be s u s ­

p e n d e d  (3) T h e  m a t t e r  be g o t  i n v e s t i g a t e d  impar'lially b y  

C.-B.I. a n d  t h e  a u t h o r i t i e s  s h o w i n g  a p a t h y  in t h e  m a t t e r  

b e  p u n i s h e d  (4) All t h e  P o s t  O f f i c e s  o f  t h e  D i s t r i c t  be 

p r o v i d e d  w i t h  a r m e d  g u a r d s  (5) T h e  s e c u r i t y  o f  all e m p l o y e e s  

o f  t h e  D i s t r i c t  be e n s u r e d  -and (6 ) c l o s e d  i r o n  c a b i n s  be 

m a d e  a t  t h e  c a s h  c o u n t e r  in a l l  t h e  P o s t  O f f i c e s  f o r  t h e  

, p u r p o s e s  o f  s e c u r i t y .

T h e  r e s p o n d e n t  no. 2 w a s  s p e c i f i c W l l y  t o l d  t h a t  

i f  t h e  d e m a n d  m a d e  by t h e  U n i o n s / a p p l i c a n t s  no. 1 a n d  2 

a n d  o t h e r s  wj.xe n o t  f u l f i l l e d  b y  2 9 . 3 . 9 0  t h e  e n t i r e  s t a f f  

o f  D i s t r i c t  K h s r i  w o u l d  go on i n d e f i n i t e  s t r i k e  w . e . f .

3 0 . 3 . 9 0  m o r n i n g  6 . 3 0  a.m., a n d  t h e  e n t i r e  r e s p o n s i b i l i t y ' f o r

a.11 t h e  conse< 3̂ u e n c e s  w o u l d  'os on t h e  D i s t r i c t  A d m i n i s t r a t i o n .  

T h e  r e s p o n d e n t  no. 2 d i d  n e i c h e r  t a k e  a n y  a c t i o n  n o r  d i d  

he r e s p o n d  to t h e  s a i d  no bice s e r v e d  on h i m  b y  t h e  U n i o n s .

A t r u e  c o p y  o f  t h i s  n o t i c e  is A n n e x u r e  A-14.

e) T h a t  n e i t h e r  t h e  r e s p o n d e n t  no. 2 n o r  a n y  o t h e r  

a u t h o r i t y  t o o k  a n y  a c t i o n  to e a s e  t h e  s i t u a t i o n  o f  u n rest, 

a p p r e h e n s i o n  a n d  f e a r  to l i f e  a n d  p r o p e r t y  c a u s e d  b y  t h e  

s u d d e n  k i l l i n g  o f  S h r i  S.,-i.Si.igh Y a d a v  b y  t h e  d a c o i t s  and 

l o o t i n g  o f  t h e  G o v e r n m e n t  C a s h  by t h e m .  T h e  a p p l i c a n t s  a n d  

o t h e r  e m p l o y e e s ,  t h e r e f o r e ,  n e e d e d  a d e q u a t e  p r o t e c t i o n ,  

s e c u r i t y  a n d  s a f e t y  f o r  t h e i r  Ix 'S ss a n d  p r o p e r t y  to w o r k  

e f f i c i e n t l y  in a c a r e f r e e  m a n n e r ,  b u t  as n o t h i n g  w a s  do n e
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b y  t h e  r e s p o n d e n t  no, 2, a s e n s e  o'F .'Frustration, h o r r o r  

a n d  f'ear c r e p t  in the' m i n d s  o'f the e m p l o y e e s  who t h r o u h t  

to be on 'leave t h a n  to per'Form t h e i r  d u t y  in a 

u p s e t  s t a t e  w h i c h  w o u l d  be f r a u g h t  w i t h i n  s e r i o u s  c o n s e ­

q u e n c e s .  As a r e s u l t  O'F 'a n u m b e r  o'F c F f i c i a l s  o'f Head 

Pos't O f f i c e  K h eri, a n d  s o m e  o f  t h e  T w o n  a n d  S u b  O f f i c e s ,  

p r o c e e d i n g  on leav/e r e s u l t e d  t h a t  'no t r a n s a c t i o n  c o u l d  be 

d o n a  w i t h  s u c h  o f  t h e  S u b  n'P'Fices w h o  e n t i r e l y  d e p e n d e d  

f o r  r e c e i p t  a n d  d e s p a t c h  of' m a i l s  on t h e i r  p a r e n t  a n d  

accoun'b o f f i c e s .  T h e  r e s u l t  was t h a t  t h e  w o r k  g o t  p a r a -

_  5  -  ;

V
^  l y s e d  due 'to a p a t h y  a n d  in a c t i o n  on t h e  p a r t  o f ' r e s p o n d e n t s

nos. 2, 3 a n d  4.

f) T h a t  t h e  responden'bs nos, 2, 3 a n d  4 in o r d e r

to h i d e  t h e i r  o w n  f a i l i n g s ,  h a v e  s t a r t e d  v i c t i m i s a t i o n  

p r e j u d i c i a l l y  a n d  a r b i t r a r i l y  w i t h o u t  g i v i n y  a n y  n o t i c e  a n d  

o p p o r t u n i t y  o f  h e a r i n g  a g a i n s t  n a t u r a l  j u s t i c e .  'So f a r  

t h e y  h a v e  vjictimised t h e  applicartiis nos. 3 to 14 o y  t r e a t i n g  

t h e  period' o f  t h e i r  a b s e n c e  f r o m  d u t y  f r o m  3 0 . 3 . 9 0  to

3 . 4 . 9 0  as d i e s  n o n  f o r  all p u r p o s e s  a n d  a l s o  b y  r e c o v e r y  

f r o m  t h e i r  p a y  o'F t h e  a m o u n t s  p a i d  as w a g e s  f o r  t h e  p e - r i o d  

f r o m  3 0 . 3 . 9 0  'to 3.4.;50 b y  i m p u g n e d  o r d e r s  as A n n e x u r e s  A-1 

t o  A - 1 2.

g) T h a t  ‘th e  a l l e g e d  a b s e n c e  f r o m  d u t y  f r o m  3 0 . 3 . 9 0  

to 3 . 4 . 9 0  was n e v e r  d e c l a r e d  as i l l e g a l  by t h e  r e s p o n d e n t s .  

T h e  r s s p o n d s n t s  h a v e  n o ' r i g h t  to c u t  tlie w a g e s  a n d  ureat

, t h e  p e r i o d  in q u e s t i o n  as d i e s  n o n  in an a r b i t r a r y ,  b i a s e d

a n d  p r e j a d i c i a l  m a n n e r .  T h e  ef'Fect o f  -cha i:erm ’d a e s  n o n ’ 

has a l s o  n o t  b e e n  d i s c l o s e d ,  d e t a i l e d  o r  d e f i n e d  in- the 

i m p u g n e d  o r d e r s .  • No p u n i t i v e  a c t i o n  c a n  be t a k e n  a g a i n s t  

the a p p l i c a n t s  w i t h o u t  a s h o w  c a u s e  n o t i c e  a n d  h e a r i n g ,  

w h i c h  has b e e n  d e n i e d  to t h e  a p p l i c a n t s  in t h e  i n s t a n t  

cas e .

h) That, t h e  p e n a l t i e s  p r e s c r i b e d  i n  R u l e s

1565 do n o t  i n c l u d e  -bhe p e n a l t y  o f  'dies n o n '  in s e r v i c e  

a n d  w a g e  c u t  a n d  in v i e w  o f  'this m a t t e r ,  t h e  a p p l i c a n t s
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h a v e  b e e n  p e n a l i s e d  in an a r b i t r a r y  rnannsr n o t  p r o v i d e d

b y  l a w  a n d  t h e  a c t i o n  q -F t h e  r e s p o n d e n t s  is p e r v e r s e ,

■ ' m a l i c i o u s  a n d  i l l a g a l  , T h e  r a s p o n d e n t s  a r e  u n d e r  a l e g a l

o b l i g a t i o n  n o t  to t a k e  a n y  p e n a l  a c t i o n  a g a i n s t  t h e  e m p l o y e e s

w i t h o u t  i s s u i n g  a s h o w  c a u s e  n o t i c e  a n d  af-pording r e a s o n a b l e
1

o p p o r t u n i t y  o f  h e a r i n g .

i }  T h a t  i t  a p p e a r s  t h a t  t h e  a c t i o n  - r e g a r d i n g  t r e a t ­

i n g  t h e  p e r i o d  as d i e s  n o t  a n d  r e c o v e r y  o f  w a g e s  h a s  b e e n  

— ̂  p r o m p t e d  b y  t h e  ' r e s p o n d e n t s  u n d e r  F R - 1 7  a n d  p r o v i s o  to

y  PR 17(1). B u t  t h e  s t a n d  t a k e n  b y  t h e  r e s p o n d e n t s  is

- ' w r o n g  a n d  i l l e g a l  a n d  no p e n a l t y  c a n  be i m p o s e d  w i t h o u t  s h o w

c a u s e  n o t i c e  a n d  a f f o r d i n g  o p p o r t u n i t y  of h e a r i n g .  in a 

s i m i l a r  c a s e  isirit P e t i c i o n  no.' 3 7 2 c  oi 1 9 8 2  C h a n d r a  3 h a n  

Trijffathi V e r s u s  U n i o n  o f  I n d i a  a n d  otlaers d e c i d e d  on 2 5 . 1 . 8 3  

b y  the L u c k n o w  3ench o f  A l l a h a b a d  H i g h  L.ourt, i t  w a s  h e l d  

t h a t  t ’-e e m p l o y e e  is to be t o l d  o r  i n f o r m e d  o f  t h e  c o n s e ­

q u e n c e s  a n d  a c t i o n  c a n  be caken a f t e r  a f f o r d i n g  r e a s o n a b l e  

o p p o r t u n i t y  o f  h e a r i n g .  An e x t r a  o f  r e l e v a n t  p a r a s  5, 6 a n d

7 f r o m  t; e s a i d  o r d e r  d a t e d  25.1.'83 i s  a n n e x e d  as A n n e x u r e  

n o . A - 1 5 .

j) T h a t  t h e  p e n a l t y  o r d e r e d  to be i m p o s e d  b y  t h e  

r e s p o n d e n t s  is n o t  o n e  o f  t h e  . specified p e n a l t i e s  u n d e r  

t h e  Rules, a n d  as s u c h  t h e  applican-bs h a v e  no r i g h t  to a p p e a l  

T h e y  h a v e  no o t h e r  r e m e d y  e x c e p t  to f i l e  t h i s  a p p l i c a t i o n  

be-fore t h i s  T r i b u n a l .  T h e  i l l e g a l  a c t i o n  h a s  b e e n  t a k e n  

on a m a s s  b a s i s  w i t h  a r b i t r a r i n e s s ,  p a r t i a l i t y  a n d  p r e ~

. j u d i c e n e s s ,  i t  w o u l d  t h e r e f o r e ,  be e x p e d i e n t  to f i l e  a

j o i n t  a p p l i c a t i o n  f o r  c o n v e n i e n c e  a n d  in t h e  i n t e r e s t  o f  

j u s t i c e  a n d  a c c o r d i n g l y  t h i s  j o i n t  a p p l i c a t i o n  is b e i n g  

f i l e d  f o r  t h e  r e d r e s s a l  o f  g r i e v a n c e ,  iDefore this H o n ’ble

T r i b  u n a l .

G r o u n d s  f o r  r e l i e f  w i t h l e g a l  p r o v i s i o n s  :

a) l e c a u s e  t h e . d i e s  n o n  a n d  w a g e  c u t  is n o t  a

p r e s c r i b e d  p e n a l t y  u n d e r  t h e  R u l e s .  _

b) O a c a u s e  t h e  e m p l o y e e s  o f  t h e  r e s p o n d e n t s  are
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c i v i l  s e r v a n t s  a n d  a - r e  e n t i t l e d  to t h e  p r o t e c t i o n  o f  

A r t i c l e  3 1 1 ( 2 )  o f  C o n s t i t u t i o n  o f  India.

c) B e c a u s e  t h e  a c t i o n  f o r  d i e s  n o n  a n d  u B g e  

c u t  h a s  b e a n  t a k e n  w i t h o u t  i s s u i n g  a n y  shout c a u s e  n o t i c e  

a n J  a f f o r d i n g  o p p o r t u n i t y  o f  h e a r i n g ,

d) B e c a u s e  t h e  r e s p o n d e n t s  a r e  u n d e r  a l e g a l

o b l i g a t i o n  n o t  to t a k e  a n y  a c t i o n  a g a i n s t  t h e i r  e m p l o y e e s

witl'out i s s u i n g  a s h o w  c a u s e  n o t i c e  a n d  g i v i n g  r e a s o n a b l e

o p p o r t u n i t y  o f  hearing.,.' ■ <

f

e*} ■Jecauss t h e  r s s o o n d e n t s  h a v e  f a i l e d  to d i s -  
> S V

c h a r g e  t h e i r  l a w f u l  d u t y  b e f o r e  p e n a l i s i n g  t h e  a p p l i c a n t s  

b y  t h e i r  o r d e r s  o f  d i e s  n o n  a n d  w a g e  cut, w i t h o u t  a n y
fi

a u t h o r i t y  o f  law.

f) B e c a u s e  t h e  r e s p o n d e n t s  f a i l e d  in t h e i r  d u t y  

a n d  i g n o r e d  to t a k e  a c t i o n  w h e n  n o t i c e s  w e r e  s e - r v e d  

b y  t h e  a p p l i c a n t s  no. 1 a n d  2.

g) B e c a u s e  t h e  r e s p o n d e n t s  h a v e  v i o l a t e d  t h e  

p r o v i s i o n s  o f  A r t i c l e  3 1 1 < 2 )  o f  t h e  C o n s t i t u t i o n ,

h) B e c a u s e ,  t h e  r u l e s  o f  n a t u r a l  j u s t i c e  h a v e  

b e e n  v i o l a t e d  a n d  a c t i o n  has b e e n  t a k e n  a g a i n s t  a l l  t h e  

c a n n o n s  o f  j u s t i c e ,  e q u i t y  a n d  f a i r  pla y .

i) 3e:;ause t h e  a c t i o n  t a k e n  by t h e  r e s p o n d e n t s  

i s  u n j u s t j  p e r v e r s e ,  a r b i t r a r y ,  u n w a r r a n t e d ,  o i a s e d ,  

p r e j u d i c i a l  a n d  i l l e g a l .

‘ 6. D e t a i l s  n f  t h e  r e m e d i e s  exhaus:ted

Mo d e p a r t m e n t a  . r e m e d y  l i e  in t h e  m a t t e r  as the 

d i e s  n o n  a n d  w a g e  c u t  a r e  n o t  t h e  p r e s c r i b e d  a n d  r e c o g n i s e d  

p e n a l t i e s  as c o n t a i n e d  in R u l e s  a n d  as s u c h  no a p p e a l  c a n  

b e  mad e ,

7. Platter n o t  p r e v i o u s l v  f i l s d  o r  p e n d i n g  w i t h  an^:, 

o t h e r  C o u r t

T h e  a p p l i c a n t s  f u r t h e r  d e c l a - r e  t h a t  t h e y  h a d  no 

p r e v i o u s  .y f i l e d  a n y  a p p l i c a t i o n ,  w r i t  p e t i t i o n  o r  s u i t  

,r e g a r d i n g  t h e  m a t t e r  in r e s p e c t  o f  w h i c h  t h i s 'a p p l i c a t i o n
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has be e n  mad s ,  b e f o r e  a n y  c o u r t  o r  a n y  o t h e r  a u t h o r i t y  • 

o r  a n y  o t h e r  B e n c h  c F  t h e  T r i b u n a l ,  n o r  a n y  s u c h  a p p l i ­

c a t i o n  w r i t  petition- o r  s u i t  i s  p e n d i n g  b e f o r e  any' o f  them.

6. R e l i e f s  s o u g h t

In v i e w  o f  t h e  f a c t s  m e n t i o n e d  in p a r a  4 above, 

t h e  a p p l i c a n t  p r a y s  f o r  the f o l l o w i n g  r e l i e f s  :

i) T h a t  the i m p u g n e d  o r d e r s  d a t e d  2 4 . 7 . 9 0 ,

( A n n s x u r e s  A-1 to A - 1 2 )  be d e c l a r e d  as u n j u s t ,  

unu/arrantsd, i r r e g u l a r  a n d  i l l e g a l  a n d  a c c o r -  

d i n g l y  be q u a s h e d .  

y  ii) T h a t  t h e  c o s t  o f  t h s  c a s e  b e  a l l o w e d  in fav/our

o f  tbe a p p l i c a n t s ,

i i i )  T h a t  a n y  o t h e r  o r d e r  d e e m e d  j u s t  a n d  p r o p e r  in

t h e  c i r c  Ui istances o f  t h e  c a s e  be p a s s e d  in f a v o u r  

o f  t h e  a p p l i c a n t s ,

9. I n t e r i m  o r d e r  g r a y e d  f o r  :

I t  is m o s t  r e s p e c t f u l l y  p r a y e d  t h a t  d u r i n g  the 

p e n d e n c y  o f  the c a s e ,  t h e  i m p u g n e d  o r d e r s  { A n n e x u r e  A-1 to 

A - 1 2 )  be s t a y e d  a n d  an a d - i n t e r i m  o r d e r  to t h e  s a m e  e f f e c t

V  b e  p a s s e d - i m m e d i a t e l y  a n d  t h e  r e s p o n d e n t s  be d i r e c t e d  n o t

>, -bo p e n a l i s e  a n y  m e m b e r  o f  a p p l i c a n t s  U n i o n s  no. 1 &, 2.

10. T h e  a p p l i c a t i o n  s h a l l  b e ' p r e s e n t e d  p e - r s o n a l l y  

t b r o u g h  t h e  a p p l i c a n t s ’ C o u n s e l  S h r i  n . D u b e y .

11. . P a r t i c u l a r s  o f  p o s t a l  o r d e r  ■'.̂ iled in r e s p e c t  o f

t h e  a p p l i c a t i o n  fee.

a) No. o f  t h e  p o s t a l  o r d e r  : O'sL t x L l

- b ) Na m e  o f  t h e  i s s u i n g  P o s t  q

^  . O f f i c e  w i t h  Gate ,

cl ilame o f  t h e  P o s t  O f f i c e
^:;here p a y a b l e   ̂ ... A l l a h a b a d  G . P . O .

12. L i s t  o f  e n c l o s u r e s  ;

A n n e x u r e s  A-1 to A - 1 4  as d e t a i l e d  in t h e  I n d e x .

A p p l i c a n t s

1. S e c r e t a r y  B B K S  A h m a d  H u s a i n

2. b e c r a t a r y  MU r\. _ . a a u t a m
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Qr^/\ ■ 4c^y(\cArY)

. Srivas-bava

 ̂VCC-2 '

4. G a n g a  P r a s a d

\ P i \ U Y ' c ^  v T - O A A A ^
5. Vikrarn V e r m a

s.

O a /\p {j ^ K c a ?  Cju-A

6. H a i k u  L a i

7. J.P.verrna

8. R a m e s h  C h a n d r a  S r i v a s t a v a

9. A t m a R a ™  h k 'l A k ^ ^

n
: V -

tAjXjU'
10. S i t a  R a m  "C-

\ A / W V m )  \f\-(AJ^0Ui^
11. A h m a d  H u s a i n

12. S.S.fiisra

LUCKTiDy

D a t e d : a f e e . 90

13. G a r g i  N a n d a n  W exm a \Jc\jv\A^

14. R a m  DulTar

ygRIFICATIO.J '

Us, t:,e a b o v e n a m a d  a o p l i c a n t s  do h e r e b y  v/eriry t h a t  the 

c o n t e n t s  o f  p a r a s  1 to 4, 6 a n d  1 0  to 12 a r e  t r u e  to o u r

k n o w l e d g e  a n d  pa-ras 5 , 8 a n d  9 a r e  r e l i e v e d  to be t r u e  on

l e g a l  a d v i c e  a n d  t h a - t  we h a v e  n o t  S H . i p p r e s s e d  a n y  m a t e r i a l

S i g n a t u r e  of", a p p l i c a n t s

1. A h m a d  H u s a i n7. J . P . V e r m a  

a. R a m e s h

\J ■<yv’v/>^ 

j V t -  . V'l
n C h & n d r a  b r x v a s u a v a 2 -. R . L. liautam

10. S i t a  R a m

9 . A t m a  R a m  f V W - -  - t W —  3 .

11. A h m a d  H u s a i n  l U c ^ ^ -  > .

12. S . S . n i s r a  V i k r a m  V e r m a

13. G a r g i  6 . Hailku L a i  f V i ^ A  W l

14. Ra,„
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IN Tae CENTRAL ADllINlSTaATIVE TRIBUNM., ClBCyiT BEfCH
L m K m w

O.A* So. 1f 9S

Bhasri^iy© 0ak Kaariaachajd. Soi»gt»« Khesi & ©th®rs *♦* %p3,ie a  n ts

yn îon o f  In d ia & d th ecs » * , fiespondents

E « tx a c t  •from Jttdgefsenl; in  l^rit P e tit io n  3728 of'
1982 decided on 25,1 *1983* (Chcnds'a &|o) TaeipsWii Vor&uQ 
Union u f  In d ia & e-fchersK

<  PQga S t  »h at i s  th e eigni-fiCig^ea o f  thS ^£d£t
•'shaii be dae«ed** and “ tm less docided by a  co s^ e te n t  

®uthoa?ity*’* jfescosding -to th© 1 earned counsel "for th e t ^ i d n  
o f  In d ia , in  wiea a t  l^ ese  iis0*8s, i t  1© open to  ■ttie onqBloyeo 
to  x ^ ire s s n t a g a in st th e  a c tio n  ts^en thzou^h Annesuro no»0* 
We aare Mngyble to  a cce p t th e subMis^ion* Tfee argument pstfcs 
th e  c a r t  beforo th e horse* What th e  learn ed  cotm sei i s  
euggesting i s  f i r s t  ptmieh and then haar« This<t in  our 
opinion i s  n ot th e p rin c ip le  o f  n a -tu x a l J u s tic e *  PrincJl|>lee 
o f  n atu ral J u s t i c e  cd n tea^ la to  hear£ni| ijofore punishsient*
In our opinion th e tj»ords r e l ie d  «|3on by th e  learn ed  counsoj 
only p re scrib e  a  ru le  o f  ones^ In viei* o f  # ie  i^ rd e  h e re in -  
b efore  mentioned th e onus i s  one th e enployee to  p lace  

^ b efore the coa^ eten t a u th o rity  re le v a n t f a c t s  on this b a s is
o f  whleh he cS a ie s  'Wiat th e  p eriod  o f  a lleg ed  absonco 
n o t be t re a te d  as in te rru p tio n  o r  breefe in  serv ice#  But 
th is  lie i s  required  to  do only t^en op p ortu n ity  o f  hearing  
i s  provided t o  h in  by issu in g  hiw show cause n o tic e  n o t  
by way o f  rep resen ta tio n  agsd n st th e  punishraent which has 
alro ad y been iB^osod*

P ara  6 i Our a tte n tio n  %#̂  dsmiai to  Soyernmeot o f  Indians  
in sl^ u ctio n s  in  regard  to  ^ t i o n  f o r  wiauthicneised 

absnece frora duty* The in s tru c tio n s  c ^ l e c t e d  £n Swao^C© 
coBj-pilation  o f  C*C*S. and C.C*A* Rules a t  page 30 a re

quoted below t
® If g Gowemwent Servant ab sen ts 5£oiself abrm3t l y  o r

app-»lies f o r  leav e  which i s  refused  in  th e e« ig e n cie s  o f  
s e rv ic e  and s t i l l  he happens to  absent h iw se lf  fkom du% , 
be should be to ld  o f  th e consequences# vi2# th a t  th e  e n tlM  
p eriod  o f  absnece %«9Uld be tre a te d  as unatu thorised  e n ta ilin g  
l o s s  o f  pay f o r  tbo p eriod  in  question under p ro v ise  to

Sule t? f  thereby re s u ltin g  in  break in  serv ice*  
Xf however* ho re p o rts  fo r  duty b efore  px a f t e r  in i t i a t i o n  
o f  d is c ip lin a ry  proceediagp he laay be taken back f o r  duty
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because he has not been p iased  undes* euspeeeion* Tho 

d isc ip lifis r^  ^ tS o n  be condyded aHnd p erio d  o t  

absnece ^xeated  as iinaisthorised 70s y ] .t^ g  in  Jtoss in  
pay and allow ances f'ox th e  p eriod  e f  ab®e*Hso md&x prewieo to  
F , R . t 7 { i )  and thus a  break in  sesrvice* Th© queetion  
te^hethec th e  b x e ^  ahotild be condoned o r  isot ^ d  t^xeated 
as d ies non afsotild be coneidsxed onl^ a € te x  conclt«sion  
o f  th e d is c ip lin a ry  p^roceedings and th at; to o  a f t e r  th e  
Governnient serv an t rep resen ts  in  <^Jis re^ford,^

P ara 7 s The above in s tru c tio n s  a ls o  conteiaplate th e

consequence p rescrib ed  under ftiaCLo 1T-A to  ias 
applied  only e f i^ r  th e efl^jloyee had oppon^'tusilty ©f hearing# 

tjj, ^  This i s  apparant from th e se  o b serv atio n s in  th e i n s t r t » -
 ̂ t io n s . he shoi^d be to ld  o f  tbe conse(|«ffinces v iz ,»  thsit

th e  pBxiod o f  absence »otild bo tre a te d  a® i»ia«Jtthorised* •« 
•and***^*l The d is c ip lin a ry  e»Mon ms  ̂ be concluded and 
th e  p eriod  o f  fitosonce tre a te d  as u nauthorised**,#  According 
to  th ese  in stru ctio n ®  th e  en^loyee i s  to  be to ld  o r  
Infonaed o f  th e  consequences*. The in stru ctio n B  aara in  
reg ard  to  d is c ip lin a ry  p roceodinss a r is in g  fro®  unatithorised  
absence* In th e  d is c ip lin a ry  prcKseedings i t s e l f  th e  oiaployeo 
u i l l  g e t  opportunity to  p la ce  h is  ca®e# The view tel<on fey 
us is^  t^ e re fo ro , in  accordffli'^e s i t h  th e  in strtffitlon s  
issu ed  by the Centra-1  Govexfisient* We are# accordingiy#

^  o f  the view th a t  s»WB»ure 8 i s  l i e ^ e  to  be qusshed
bsing in  v io la tio n  o f  p rin cip le©  o f  n a t u r e  J u s ^ c e  and 

>  i s  thus without Jtaeisd ictio n * I  would however® be open
to  th e  i^ p o s ite  p a r t ie s  to  tak e ap p ro p riate  a c tio n  a g a in st  
th e p e t it io n e r  in  re s p e c t o f  th e s i e g e d  e-tsppage o f  
on Ju ly , t 4,  '1982 a f t e r  afford in g  him reason ab le op p ortim ity  

o f  hear*
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I n  t h e  C e n t r a l  A d m i n i s t r a t i v e  T r i b u n a l  a t  A l l a h b a d ^  

C i r c u i t - B a n d h / - L u c k n o w ,

M i s c o  A p p l i c a t i o n  N O ,  Qg 1 9 9 0

o n  b e h a l f  R e s p o n d e n t s *

I n

C a s e  N o . _____  Z  S  f of 1 9 9 0

v e r s u s *
A p p l i c a n t ,

■ SuJ

U n i c n  of I n d i a  &  O t h e r s * , ...... ..............Respondents

r ,
y s

A P P L I C A T I O N  F O R  C O N D O N A T I O N  O F  D E L A Y  
---- ------------------------------------------

T h e  r e s p o n d e n t s  r e s p e c t f u l l y  b e g  t o  s\atmit as u n d e r  s--

! •  T h a t  the w r i t t e n  r e p l y  o n  b e h a l f  of t h e  r e s p o n d e n t s

c o u l d  n o t  b e  f.iled v;ithin t h e  t i m e  a l l o t t e d  b y  the

H o n ' b l e  T r i b u n a l  o n  a c c o u n t  of t h e  f a c t  t h a t  a f t e r  

r e c e i p t  of t h e  p a r a w i s e  cotnments f r a n  the r e s p o n d e n t s #  

t h e  d r a f t - r e p l y  w a s  se n t  t o  t h e  d e p a r t m e n t  f o r  v e t t i n g ,  

2* T h a t  the a p p r o v e d  w r i t t e n  r e p l y  h a s  b e e n  r e c e i v e d  and 

is b e i n g  f i l e d  w i t h o u t  any f u r t h e r  l o s s  of t i m e ,

3, T h a t  t h e  €.elay i n  f i l i n g  t h e  w r i t t e n  r e p l y  is b o n a f i d e

Q  a n d  n o t  d e l i b e r a t e  and is l i a b l e  t o  b e  c o n d o n e d .

^  V'fHERSPORE^ it is p r a y e d  t h a t  t h e  d e l a y  i n  f i l i n g

'^J^itten r e p l y  m a y  b e  c o r d o n e d  a n d  the s a m e  m a y  b e  b r o u g h t  

o n  r e c o r d  o n  w h i c h  t h e  r e s p o n d e n t s  s h a l l  e v e r  r e m a i n  g r a t e ­

ful- as in d u t y  b o u n d .

L u c k n o w

' ^ . ( D r ,  D i n e s h  C h a n d r a )
D a t e d  ; C o u n s e l  f o r  t h e  R e s p o n d e n t s *

%
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IN TBS GMTEMi AEMBJISTmTIl® TRIB13KAL AT ALLAH4MD, 
CIRCUIT BSH'ICH, LUCMOW,

GOmTTSR AFFimVIT m  BEHALF 0? lEgPaOMT

In

O.A,Ro. 2^31 of 1990.

Bhartiya Dak Kaimchari Sangh,Kheri« 
and Others.

Versus

.A pplicants.

Union of India and o t h e r s . . . . . . .............. ..Respondents.

r r - x t m\ I  Daya Ran aged about 53 years,son  of la te  Shri Bachchi
l ' ‘, ■ ' ^ > 1

Superintendent of Post O ffices, lOieri GlYisian, Lakhimpur

y

---

Kheri, do hereby solemnly affiim  and s ta te  as under s-

1. Diat the deponant has read the ap p lication  file d  by

Bhartiya Dak Kaimchari Sangh, Kheri and others and has under^ 

stood the contents th ereo f. He is  well conversant with the

f a c ts  of the case deposed h e re in a fte r .

2. That i t  w ill be worth^^hile to  give b r ie f  h is to iy  of

the case as under;-

- J  BRISF HISTOHI OF THE GASS s-

r  j! A » A

Shri S.N.Singh Tadav, Sub Post M aster (S .P .M .), Maigal 

Gano Sub Post O ffice, d i s t r i c t  Kheri was murdered by sane 

. . unknovjn persons in the night of 2^/25 March 199O a f t e r  en ters

V
/f  ,//' ing h is  residence througi the main gate of the Sub Post OffiflE

by breaking open and cu ttin g  the la tc h . Infoimation about the

murder was conmunicated to  the deponant a t  7«20 p.m. on the

same day i . e .  on 2 5 -3 -9 0 . 3he deponant immediately rushed to
Contd. . 2/ -
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Maigalganj aloiigwitii the S u b -d ivision al In sp e cto r(P ) and A sstt, 

Superintendent. % :.th en , the dead body, duly sealed  was about 

to  be sent to  Sitapurf§5stm ortum , On 2 6 -3 -9 0  the body of the 

deceased was crem ated,

Bie deponant contacted the D is tr ic t  M agistrate and the 

Superintendent of P o lice , Kheri on 26-3 -90  fo r  ordering imme­

diate enquiry into the m atter.

When the deponant returned frcm tou r on 28 -3 -90  a t  

®PS«\L, Sbri A .K .D ikshist, A ssistan t Superintendent of Post 

O ffices, Kheri gave him a copy of the n o tice  d t .26-3-90  

received by him a t 13 hrs on 2 8 -3 -9 0 . Ib is  n o tice  -was fran  

the P o stal Union and v?as signed by soma of the applicants also  

!Die n o tice  was addressed to the Superintendent of P o lice , 

Kheri and contained 3 demands which were required to  be fu lf il! 

ed within a week i . e .  by 2-^ -9 0  fa ilin g  which the Union 

threatened to  proceed on s trik e  fran 3-^ -90.

In the meantime another n otice  d t .2 8 -3 -9 0  frcm the 

Union addressed to  the deponant was leceived a t  6 .3 0  p.m. on 

28- 3- 90, This n o tice  contained s ix  demands while the e a r l i e r  

n o tice  contained only three demands and a l l  these six  demands 

were inquired to  be f u lf i l le d  by 29- 3-90 fa ilin g  which the 

e n tire  s ta f f  of the division would go on in d efin ite  s trik e  

frcm 6.30 a.m. of 3 0 -3 -9 0 . On i^ ceip t of the ahove n o tice  the 

deponant discussed the m atter with the D is tr ic t  M agistrate and 

Superintendent of P olice^ , Kheri and also  with the union 

lead ers and persuaded the union lead ers not to  proceed on
Gontd.. . 3 / -s[L
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5. That in reply to  paras ^ (c )  to  ^ (e ) i t  i s  vehemently 

denied th at the p olice  tr ie d  to  hush up the m atter in compli­

c i ty  with the departmental o f f ic e r s .  In th is  connection i t  

i s  su ta itte d  th a t the deponant met the D is tr ic t  M agistrate  

and the Superintendent of P o lic e , Kheri immediately a f t e r  the 

incident and requested them fo r  taking immediate action  in to  

the m atter. A copy of the n o tice  d t .26- 3-90 issued by the 

Unions and addressed to  the Supdt. of P o lic e , Kheri was hande< 

over to  Shri A .K .D iskshit, A ssistan t Superintendent of Post 

Off ice  (HQ), Kheri on 28-3 -90  a t  13 h rs . who gave i t  to  the 

deponant a t  1 f̂.30  h rs . the same day on h is  return frcm to u r . 

Eie said n o tice  contained the following demands:-

1 . Murderers he a rrested  inm ediately.

2 . Safety of P o sta l employees be ensured.

3 . Aimed Ghaukidars or P o lice  guards be provided a t  

a l l  the Post O ffices f o r  day and n ig h t.

I t  was also  indicated in the said n o tice  th at i f  the 

above demands were not f u lf i l le d  upto 2-^ - 9^, the p ostal 

s ta f f  would go on in d efin ite  s trik e  cn 3-^i-90. On the same 

day i . e .  28 -3 -90  another n o tice  d t .28 -3 -90  was handed over 

to  the deponant a t  I8 . 3O h rs . which contained 6 demands as 

under:-
1 , M urderers/dacoits connected with the case be arresi

*

ed a t  once.

2 . Station O fficer of Maigalganj P olice  Station be 

placed under suspension.
Contd,. .  ? / -
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3 . M atter be got in vestigated  through 

h. A ll the Post O ffices of the division be provided 

■with Amed guards.

5. Security  of a l l  the P o sta l employees of the division  

be ensured*

6 , Closed iron cabins be provided fo r  the cash counters  

The said n o tice  was addressed to  the deponant wherein

i t  was Indicated th at i f  the s ix  demands were not f u lf i l le d  

by 29- 3- 90, the e n tire  p ostal s ta f f  would go on in d efin ite  

s trik e  frcra 6,30  h rs on 30- 3- 90*

I t  i s  p ertin en t to  submit th a t most of the demands were 

not within the coupetence of the Ifespondents and nothing 

tangible could have been dene within a day as the depcnant had 

already been pursuing the m atter with the D is tr ic t  and depart­

mental adm inistration .

The deponant, however, issued an appeal on 29 -3 -90

(Annexure Ri-1) and another on 3 0 -3 -9 0  (AnnexuiQ B-2) to  a l l

ibhe members of the p ostal department and th e ir  Union. !Oie

D is tr ic t  M agistrate , Kheri a lso  assured the s ta f f  th a t the

P o lice  was on the 30b and the c u lp rits  w ill be arrested  as

e a rly  as p o ssib le . !Ihe Q iief Post M aster General,U.P.Lucknow

had also  deputed two o ff ic e rs  from Luckno\; to  diffuse the

but the Unicn leaders and the ap plican ts remained on

strik e  fron 3O-3- 9O to  3 -^ -90  causing hardship to  the public.

In th e ir  n o tice  d t. 2 8 -3 -90  the Union had given only 36 h r s .f o r

i^dressed of th e ir  grievances and fulfilm ent of th e ir  demands.
C ontd..6/ -
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s tr ik e  as t h e i r  demands ■will be considered "by the department 

in rig h t e a rn e s t. The m a tte r  was brought to  the n o tice  o f  

the h i ^ e r  a u th o r itie s  a ls o  on phone, kn appeal v?as a lso  

issued on 29- 3 -9 0  and another on 3 0 -3 -9 0  (Annexure B- 1  and 

Br-2) in which i t  was in d ica ted  th a t  the s tr ik e  n o tice  was 

I l l e g a l  and the union shauld n o t proceed on s t r i k e .  Bie 

D is tr ic t  M a g is tra te , Kheri a lso  assured the union th a t the  

m a tte r  w ill be in v estig a ted  by the G .I.D , as demanded by them 

The m atter has since been handed over to  the G .I.D . fo r  

in v e s tig a tio n .

In sp ite  of a l l  the assurance given by the D is t r i c t

ad m in istration  and the appeal by the deponant, the P o s ta l  

s ta f f  o f Kheri D ivision went on s tr ik e  fran  3 O-3 - 9O to  3-^-9G

The period  of s tr ik e  was, th e ie f o ie , tre a te d  as 

absence from duty without p r io r  peim ission as p e r rule 6 2  of 

P&T Manual V o l.I I I . The p e tit io n e r s  did n ot rep resen t agains 

the o rd er o f ’’Dies Non“ to  h ig h er a u th o ritie s  and thfts did 

n o t a v a il  of the departm ental remedies b efore seeking r e l ie f  

from th is  Hon’ b le Tribunal

. s m  3 .

PAI^-WISS GO!#!ESMTS 

That the cco ten ts of paras 1 to  3 of the p etitio n

need no canments.

That the contents of p aras^(a) and M-(b) need no 

comments. I t  i s ,  however, submitted th at Shri S.S.M isra,

applicant a t  S eria l No. 12 i s  not a member of the union^®f

the a p p lic ^ ts  N0. I  & 2.

G ontd.. .I f /-
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B iis  ims IB v io la tio n  of Sec. 22 of the In d u stria l Dispute

A c t , 19^7 .

7 . That in reply to  para ^ (f )  submissions made in para 6 

above are re - i te r a te d . I t  is  fu rth er submitted th at p a r t i c i ­

pation in a s trik e  is  v io la tiv e  of Buie 7 ( i i )  of the G.C.S.

( Con due t )  Buie s , 196if, “Strike « has been defined as refu sal to  

■work or stoppage or slowing dovm of -work and includes mass 

abstention ail from worii without peimission (which i s  wrongly 

described as % ass casual le a v e ”) , "go-slow ,” “sitdoifli”, *’pen 

down'*,’’stayin'*, *'token*‘, "ssonpathetic” o r  any o th er s im ila r  

s t i lk e , as also  absence from woiis: f o r  p a rticip a tio n  in a 

Bandh o r any sim ila r movements. :Sius fo r  the period of th e ir  

absence without peimission from 30- 3-90 to  3-^ “ 90, the 

deponant who is  the leave sanctioning au th o rity  of the ap p li 

cants issued orders d t.2 ^ -7 -9 0  (Annexure Wo.A of the ap plica­

tio n ) fo r  tre a tin g  the day fran 30- 3-90 to  3-^-90 on which th< 

applicants did not perform th e ir  duties as ”d ies-n cn ” i .e *  

th is  period of absence fran duty w ill n e ith e r  count as 

service  nor be construed as break in se rv ice , Hie above 

order was issued in persuance of Eule 62 of P ost & Telegmphs 

Manual V o l .I l l  which i s  reproduced below fo r  ready referan eer  

** Absence without perm ission.

62 . iibsence of o f f ic ia ls  from duty without proper peimission 

o r  when on duty in o ff ic e , they have l e f t  the o ffice  without

proper peim ission, or while in o ff ic e , they infused to  perfom
c____

the duties as^signed to  is  subversive of d isc ip lin e . In
C o n td .,7 /-
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cases of such absence fran vjork, the leave sancticning  

authority  may order th at the days csn which work is  not p er- 

foimed he tre a te d  as ”dies-non'% i . e .  they -will n e ith e r  

count as service nor he construed as break in se rv ice . This 

w ill be -without prejudice to  any other actio n  th a t the caape- 

te n t a u th o ritie s  might take ag ato st the persons resortin g  to  

such p ra c tic e s .

8 .  That in reply to  para ^Cg) i t  is  sta ted  th a t the notice 

o f  strik e  d t. 2 8 - 3 - 9 0  was not in accordance with S ec.2 2  of the 

In d u stria l Dispute A ct, 19^7. Tlae applicants remained absent 

fran  duty without p rio r  peimission frcm 3 0 -3 -9 0  to  3-^-90 

and the leave sanctioning au th ority  was competent to  order 

th at the days on which work was not perfoimed by them be 

tre a te d  a s ‘dies-non as per p rovisicn s of Buie 62 of P&T Manu­

a l V o l .I I I . As p er proviso of F .R . 1 7 ( i )  a lso  an o f f ic ia l  

who i s  absent frcm duty without any au th ority  sh all not be 

e n title d  to  any pay and allowances during the period of such 

absence. In such cases no show cause n o tice  is  required to

be issued.

f * N ^  f

That the aveiments made in para M-(h) ai«  misconceived

y ^ ^ I t  i s  submitted th a t in Eule 62 of P&T Manual V o l .I l l  i t  has

^  been c le a r ly  la id  down th a t in cases of absence of o fficia li

fran  duty without peimissicn^ fee leave sanctioning authoid

ty  may order th a t the days on which work is  not performed be

tre a te d  as »Dies-Won'’ and th at the said order does not

re stra in  the ccmpetant a u th o ritie s  to  take any other acticti
Contd.*8/ -
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Which they might propose to  take against such p erscos. In 

th a t eventuality  the procedure la id  down in the G.C*S«(CG4) 

Bale 1965 was to  be followed and fo r  th at m atter leave 

sanctioning au th ority  may and may not be the conpetent autho­

r i t y .  In the present case no fu rth e r action  is  proposed to  

be taken fo r  the present and the leave sanctioning au th ority  

has ordered th at the days on which the ap plican ts did not woi4 

be treated  as "Dies Non”. As such no show cause n otice  was 

required to  be issued.

10, Hiat in reply to  para ^ ( i )  i t  is  sta ted  th a t "DiesSJon” 

i s  not a sta tu to ry  penalty . In teims of Buie 62 of the P&T 

}$anual V o l.I II , the period of absence from duty without 

proper peimission is  regularised by the leave sanctioning  

authority  by ordering th a t the period of such absence be

a:
trea ted  as "Dies Non" i . e .  tfe#|£^will n e ith e r count as service  

n or be construed as break in se rv ice . Thus the order of 

"Dies IJon" did not topose any d is a b ility  on the applicants  

and hence no show cause n o tice  was issued before passing the 

order of "Dies Non". F .R .1 7 ( i )  a lso  provides th at an o ffi«  

c e r  who is  absent fron duty without any au th o rity  sh all not 

be e n title d  to  any pay and allowances during the period of 

such absence.

11. That in reply to  para M o )j submissions made in paras

9 and 10 above are re - i te ra te d .

12. lh at comments on the various sub paras of para 5 of

the application are fum ished belows-
C o n td ...9 /-
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'^(a)8~ Dies Non is  not a sta tu to ry  penalty as explained  

a t length in para 10 above. I t  i s  well se ttle d  

service  rule th at there has to  he no pay fo r  no 

work.

5 (b )i -  Contents admitted but the ap plican ts did not

work as per provisions of S e c ,22 of In d u stria l

Dispute Act,19*+7*

5 ( c ) t -  Contents denied- Submissions made in paras 9 and

10 above are re - i te r a te d ,

•̂ (d) & ^ (e )?- Contents denied. Ihe deponant is  coape- 

te n t to  sanction leave to  the applicants and has

acted  in accordance with the provisions of Bale 

62 of the P«&T Manual V o l .I l l ,

5 ( f ) i -  Contents denied. On receip t of the notices^ the 

deponant met the D is tr ic t  M agistm te and the 

Superintendent of P o lice , Kheri on the veiy  

dates of re ce ip t of the n o tic e s . Higher 

o ff ic e rs  of the department were a lso  contacted  

as a resu lt of which the Chief Post M aster Gene­

r a l ,  TJ.P., Lucknow deputed two responsible  

o ff ic e rs  of the department fo r  the purpose and 

■the case has been transfered  to  the C .I.D , fo r  

in v estig atio n .

Contents denied. Theie has been no v io la tio n  of 

A rtic le  311 (2 ) of the co n stitu tio n ,

5(h) & '^ ( i ) :-  Contents denied. Submissions made in 

para 9 above are re - l te ra te d . co n td ..lO /-
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13* B iat the ccsntents of para 6 are denied. The applicants

have not made any representation against the impugned order 

to  th e ir  h igher a u th o ritie s  and have th is  not availed  of the 

departmental remedy available under Buies 115 and 116 of the 

P&T Manual V o l.I I ,

1^, ■ That the contents of para 7 aiB not in the knowledge of 

the deponant, hence no canments are offered .

15« That in vie\? of the submissions made in the above para­

graphs, the r e l ie f  sought fo r in para 8 and Interim B e lie f

prayed fo r  in para 9 are not adm issible. The application  is  

not maintainable and is  lia b le  to  be dismissed with c o s ts .

16, That the ccnijents of paras 10 to  12 need no ccanments.

-S 7EBIFIGATI0N s-
( D S r a M T )

' ' contents of paras

I ,  the above named deponant do hereby v e rify  th at the

of th is  a ff id a v it  are true

to my personal knowledge and those of paras 1  5̂" are

believed by me to  be tru e based on records and as per le g a l

advice of my counsel. That nothing m aterial lteH3%«-has been

concealed and no p art of i t  is  fa ls e , so help me God.

'^ifkdb. • J  Signed and v e rifie d  th is  the ^
- ■ " 'd b . ,

V court conpound a t Lucknow.

day of 1990

H . i .

' ' ■ ef
isucknow.

Date(%;

i V

(DSPCMAWT)
I  id en tify  the deponant who sigied

before me. ^

(ADVOCATE)
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IiM T H Z  C E N T R A L  A D n i N I S T R A T I \ / £  T R I B U N A L ,  C I R C U I T  8 E K C H
L U C K N O y

O A  No. 261 o f  1 ? 9 0

B h a r t i y a  D a k  K a r a m c h a r i  S a n g h  
K h e r i  and o t h e r s

,V e r s u s  

U n i o n  o f  I n d i a  a n d  o'bhsrs

R E J T I N D E R  . A F F I D A V H

... A p p l i c a n t s '

... R e s p o n d e n t s ,  

F.F. 2 4 . 1 . 9 1

I, A h m a d  H u S a i n ,  a g e d  a b o u t  44 y a a r s  son o f  Sri Flanna 

w o r k i n g  ,as S u b  P o s t m a s t e r ,  Nai lasti, P o s t  O f f i c e ,  Kher i ,
^  . V ,

S e c r e t a r y  o f  3 h a r t i y a  D,ak K a x m s h a r i  b a n g h ,  K h e r i  a n d  r e s i d e n t  

o f  K h e r i  Town,' K h eri, do h e r e b y  s t a t e  on o a t h  as u n d e r  ;~

1. T h a t  t h e  d e p o n e n t  is a p p l i c a n t  no. 1 in t h e  a b o v e  notd 

c a s e  a n d  he is f u l l y  c o n v e r s a n t  w i t h  t h e  f a c t s  o f  t h e  c a s e  

depos'2d t o  in t h i s  r e j o i n d e r  a f f i d a v i t .  T h e  d e p o n e n t  h a s  reai 

t h e  c o u n t e r  a f f i d a v i t  s u b m i t t e d  b y  r e s p o n d e n t  no. 3, unj*er— 

s t o o d  i t s  c o n t e n t s  a n d  is r e p l y ^ t o  t h e  same.

2 . T h a ‘; p a r a  1 o f  t h e  c o u n t e r  n e e d s ' n o  r e p l y  e x c e p t  that

n o  r e p l y  h a s  b e e n  f u r n i s h e d  by or f o r  a n d  on .oehalf o f  r e s ­

p o n d e n t s  no. 1, 2 a n d  4.

3. T h a t  in r e p l y  to p a r a  2 it is s t a t e d  t h a t  t h e  so called

b r i e f  h i s t o r y  o f  t h e  c a s e  is n o t  w a r r a n t e d  u n d e r  t h e  r u l e s  f u r

g i v i n g  w r i t t e n  s t a t e m e n t / c o u n t e r  a f f i d a v i t .  U n d e r  R u l e  12(2 )_

o f  t h e  C e n t r a l  A d m i n i s t r a t i v e  T r i b u n a l  ( P r o c e d u r e )  R u l e s  1987

t h e  r e s p o n d e n t  is r e q u i r e d  s p e c i f r c a l l y ^ a d r a i t , _ d e n y  o r  explain

t h e  f a c t s  s t a t e d  b y  t h e  a p p l i c a n t  in h i s  a p p l i c a t i o n ;  he m a y

a l s o  s t a t e  s u c h  a d d i t i o n a l  f a c t s  as m a y  be f o u n d  n e c e s s a r y

f o r  t h e  just, d e c i s i o n  o f  t h e  c a s e .  T h e  n a r r a t i o n  o f  b r i e f  

h i s t o r y  is,' t h e r e f o r e ,  i r r e l e v a n t .  I t  is h o w e v e r ,  d e n i e d  thft

' t h e  r e s p o n d e n t  no. 3 h a d  a n y  d i s c u s s i o n  o v e r  t h e  m a t t e r  w i t h

t h e  U n i o n  l e a d e r s  a n d  p e r s u a d e d  t h e m  n o t  to p r o c e e d  on s t r i k e

on t h e  a s s u r a n c e  t h a t  t h e i r  d e m a n d s  w o u l d  be c o n s i d e r e d  by

t h e  d e p a r t m e n t  in r i g h t  e a r n e s t .  He d i d  n o t  s e n d  a n y  r e p l y

t o  t h e  n o t i c e s  i s s u e d  by t h e  U n i o n  v i d e  A n n e x u r e  A - 1 3  and

T h e  a p p - a l s  d a t e d  2 ;t .3 . 9 0  a n d  3 0 . 3 . 9 0  s a i d  to h a v e
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b e e n  i s s u e d  b y  "the rsspondeni; no. 3 w e r e  n o x  av/en e n d o r s e d  

o r  s e n t  t-i t h e  a p p l i c a n t s  no. 1 2, It ir a l s o  w r o n g  to say

t h a t  t h e  D i s t r i c t  Piagistrate, K h e r i  a s s u r e d  the. U n i o n  t h a t  

t h e  m a t t e r  w o u l d  be i n v e s t i g a t e d  by t h e  C . T . D .  as d e m a n d e d  

b y  the m .  T h e r a  w a s  n o  m e e t i n g  o f  t h e  a p p l i c a n t s  no. 1 &, 2 

w i t h  t h e  D i s t r i c t  H a g i s t r a t s ,  K h e r i  as a l l e g e d .

It is a l s o  d e n i e d  t h a t  t h e  mem')ers of' t h e  a p p l i c a n t s *  

U n i o n s  1 S, 2 w e n t  on stri'xe on 3 0 . 3 . 5 0  to 3 . 4 . 9 0 .  It m a y  be 

^  s t a t e d  th.it t h e  a p p l i - a n t ' s  U n i o n s  1 &, 2 on r e p r i s a l - o f  t h e

m a t t e r  d e c d d 3 d on 3 0 . 3 . 9 0  n o t  t o  go on s t r i k e  a n d  a c c o r d i n g l y  

i s s u e d  and c i r c u l a t e d  an a p p e a l  d a t e d  3 0 . 3 * 9 0  r e q u e s t i n g  a n d  

f o r b i d d i n g  t h e i r  m e m b e r s  n e t  to p a r t i c i p a t e  in a n y  s t r i k e .

In v i e w  o f  t h i s  fact, it is m a l i c i o u s  a n d  a r b i t r a r y  to h o l d  

t h a t  t h e  m e m b e r s  o f  a p p l i c a n t s  U n i o n  (i 2 r e s o r t e d  t t o  

s t r i k e  f r o m  3 0 . 3 . 9 0  to 3 . 4 . 9 0 .

T h e  d i e s  n o n  a n d  c o n s e q u e n t  r e c o v e r y  f r o m  p a y  is a 

p e n a l t y  v i s i t i n g  w i t h  e v i l  co,-,sequences a n d  n o  a c t i o n  c o u l d /  

c a n  be t a k e n  w i t h o u t  a f f o r d i n g  r e a s o n a b l e  o p p o r t u n i t y  o f  hea]>- 

ing. N o b o d y  c a n  be p e n a l i s e d  e x - p a r t y  w i t h o u t  h e a r i n g  h i m  

a n d  t h e  r e c o v e r y  m a d e  f r o m  t h e  p a y  o f  t h e  m e m b e r s  o f  a p p l i ~ ^  

^  , c a n t ' s  U n i o n s  in - o n s e q u e n c e  o f  t h e  d i e s  n o n  o r d e r s  is a r b i -

t r a r y ,  i l l e g a l  and a g a i n s t  p r i n c i p l e s  o f  natural, j u s t i c e .  It 

m a y  f u r t h e r  be s t a t e d  t h a t  3 1 . 3 . 9 0  w a s  a e S a t u r d a y  w h e n  t h e  

s t a f f  o f  .-idministrative o f f i c e s  a r e  n o t  r e q u i r e d  t o  a t t e n d  

□ f f i c e  and p e r f o r m  d u t y  a n d  1 . 4 . 9 0  w a s  a S u n d a y ,  a c l o s e o  

g - n e r a l  h o l i d a y  w h e n  n o  w o r k  is p e r f o r m e d  in- t h e  P o s t  O f f i c e s

b u t  t h e  r e s p o n d e n t  no. 3 in h i s  z e a l  to p'enalise t h e  m e m b e r s

o f  t h e  a p p l i c a n t s ’ U n i o n s  has r e c o v e r e d  t h e  p a y  f o r  3 1 . 3 . 9 0  

t o  1 . 4 . 9 0  w h i c h  is t h e  o u t c o m e  o f  feis p r e j u d i c i a l  a c t i o n .

T h e  r e s t  o f  t h e  c o u t e n c s  o f  t h e  b r i e f  h i s t o r y  is d e n i e d  as 

t h e  a p p l i c a n t s  w e r e  n e v e r  k e p t  i n f o r m e d  o f  t h e  actioiVbaken

b y  t h e  r e s p o n d e n t s ,  as n o w  s t a t e d .

4 . T h a t  p a r a  3 c a l l s  f o r  n o  r e p l y .

5 . T h a t  in r e p l y  t o  t h e  co.rbents o f  p a r a  4, i t  is d e n i e d

t h a t  S r i  S . S . n i s r a ,  a p p l i c a n t  at ssr.ial no. 1H, is n o t  a 

m e m b e r  o f  t h e  Unio n .  He is t h e  m e m b e r  o f  a p p l i c a n t  U n i o n  n o . 2



6 , That in  reply to  the oontants of paPa 5 of the counter 

a ff id a v it/w ritte n  s ta ts a e n t, i t  i s  stated  th a t the respondent 

No. 3 has tr ie d  to  siap lify  the f e a r ,  te r r o f ,  apprehension, 

h orror and sense of fm  s t r a t i  on created in the ainds of t te  

□eabers of the applicant unions No, 1 and 2 besides o th ers . 

The respondents did not taSce any action to  create  confidence 

gnongst the workers ^  ensure thea of th e ir  secu rity  and 

sa fe ty . They also showea in d ifferen ce  to  ti^  n o tices  served 

on thea by the Unions and did not « iv e  aPy reply to tbea b'

f o r  s a tis fa c tio n  to  f s a l  th a t th e ir  grievance^-Se^being  ̂

looked in to  aPd adequate action would be ta ^ n  by the

^ a u th o ritie s  v iz . the respondents. I t  i s  wrong and a a lic io u s

to say th at most of the d®nands were not within the coapetent

of the respondents and such a re p ly  by the responent No. 3 

i s  an in d icatio n  th a t 1:̂  was not ready to  tack le the 

s itu a tio n  co rd ially  and syapathe t i c  a lly . S a tl^ r he was out 

to  v ic t ia is e  the s ta f f  and the aeabers of Unions applica?its 

No, 1 and 2 p reju d ically  and d is c r ia in a te ly . The respondent 

No. 3 did not give a^y reply to  the applicants No. 1 & 2 to  

show what actio n , i f  any, was being taken by hia to  resto re  

 ̂ confidence aaongst the s ta f f  and ease th e ir  tension. The

^  ^ con ten ts of para under rep ly , as s ta te d , are denied and

those of paraS 4 t c )  to  4 (e )  are r e - i te r a te d .

7 .  That in  reply to  p ara 6 of the counter the deponent

•sv-J2A\xCH,«Pthe appeal^ issued by the respondent No. 3 on 2 9 .3 .9 0  ^  X® 

3 0 .3 .9 0 ,  armexures a -1  and B-2 res^ecti)ve|{[,  were foraaX. 

However, the applicants No. 1 and 2 took a re p r is a l  of the 

s itu a tio n  in  th e ir  jo in t meeting dated 3 0 .3 .9 0  and is s je d  

appeal to  the aeabers not to  p a rtic ip a te  in  the proposedb- 

s t r ik e ,  and also deaanded the M a in is tra tio n  to eM lock out 

and co-operate the eaployees to  perfora th e ir  duty without 

any hindrance. A photo copy of the appeal dated 3 3 .3 .9 0  

issu ed  and c ircu la te d  by the applicants unions No, 1 & 2 i s  

annexed as Annexure No. a -1  to  th is  rejoin d er. I t  aay be
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h i
sta ted  th a t in sp ite  of tbe appeal issued by the anions the 

a u th o ritie s  locked the o ffice s  and restrain ed  a o st of the 

wmployees frcci performing th e ir  dutj! in  th e ir  zeal and 

prejudice against the unions to  v ictL aise  th e ir  ae:ibers 

a r b itra r i ly  and indiscricainately even to  the exten t th a t

3 1 .3 .9 0  (Saturday) which was a holiday fo r  j l^ in is tr a -

tiv e  o ffice s  and 1 .4 .9 0  C^nday) a general closed holiday 

have also been treated  as d ies non. I t  i s  denied th at the 

D i s t r ic t  M agistrate, Kheri also assured the s ta f f  th at the 

P o lice  was on the job and the cu lp rits  would be arrested  as 

early  as p ossib le. Tbe depcxnent and other applicants are n ot 

aware i f  any o ff ic e rs  were deputed fron LuoJcnovif and they 

^ Qada any e f f o r ts  to  ease the situ a tio n  created by apathy and
‘A/sV’

in d ifferen ce  of the au th o rities  who did^send any coaounicat­

ion in  reply to  the n o tices issued by the applicant unicais. 

The a u th o ritie s  as already stated  arranged to  lock the 

o ff ice s  i n s t e p  of replying to  the n o tices and have a 

aaicab le  ta lk  with the unions fo r  improving the silaiatLon, 

The applicant unions however gave a second thought to  the 

a a t t e r  and called  off the threatened s trik e  and appealed to  

the aeabers not to p a rtic ip a te  in  the proposed strik e  of 

^ 3 0 .3 .9 0  and also  to the adm inistration not to  re s o r t to  look

^  V out. But the adtiini s t r a t i  on chose to  lock out the o ffice s  &

other S6^%  to  fceep away troa du“b’ to  penalise thea d is c r ia i-  

-n a te ly -  In th is  connection the applicant union No. 1 wrot3 

a l e t t e r  dated 1 .9 ,9 0  to the respondent No. 3 , to  which no 

rep ly  has so f a r  been received . A Photo cop? of th is  l e t t e r  

d ^ t ^ l t l .J O _ is . annoxqip B-2. I t  aay be stated  th a t the 

i î>sc|d>e£ Qongers and the assussinutors of la te  Sri iS.N. Sing! 

ladav the then .gsafcog P ost Master MalgalganJ have not y e t  

bean apprehended. The r e s t  of the contents of paTa uM er 

reply i s  denied.

8 . That the contents of para 7 of the counter are denied 

as sta ted  and the contents of para 7 above are re-stated .T b e

. s i p l i o s i t  unions had called  o ff the s trik e  vide th e ir  appeal



A

dated 3 0 .3 .9 0  Carmexure H-1) aPd in  view of tb a t the content 
hypothesis, presaaption and assumption, i s  

-io n  nade by the respondents on/a a ll cic^ s and a a la fid e . No

order could be issued in  prejudice to  the aeabers of the

applicants unions affectin g  th e ir  r ig h t aPd putting thea to

f i s c a l  lo sses without giving thea a reasonable opportunity
A

of hearing. I t  i s  denied th at the applicants and the aeabers 

of the unions were on s trik e  as a a lic io u sly  alleged by the 

respondent No. 3 on assumptions and presumptions only. The 

respondent No. 3 has also fa iled  to appreciate th a t 31 st  

March, 1990 was a iSaturday and 1 .4 .9 0  a ^ n d ay . On Saturday 

f  the employees of tbs M aini s t r a t i  on o ffice s  are not required

to  attend o ffice  and perfora duty, likewise ^^nday i s  a 

^  ̂ closed holoday fo r  a l l  o ff ice s  and none of the s ta f f  i s

required to  attend o ffice  on a closed holiday. The action of 

the respondent No. 3 in  treatin g  Qies non* IN A GEI'TBRAE. Jj'U} 

m echanical manner by stereo  typed orders, i s  aaX iciou s, 

a rb itra ry  and p re ju d icia l. The order of dies non has resulted  

in  recovery from pay which cannot be done without folbvang 

the procedure laid  down in  Rale U t i i i )  and 16 of the CCS 

tCCA) aules 1965. The applicant No. 1  addressed l e t t e r  dated

1 ,9 .9 0  CB-2), as already s ta te d , in  the m atter but the 

y respondent No. 3 has not given any rep ly . The recovery e f f e d

A -ed from pay without any show caise  and explanation i s

a r b itra ry , aa lafid e  and against a l l  cannons of ju s t ic e . The 

con ten ts of para 4 ( f )  of the application are re -a sse rte d .

9 . That the contents of para 8 are denied as stated  and J6 

the contens of para 4 (g ) of. the application and those of 

p aras 7 & 8 )^above are r e - i te r a te d . I t  i s  a se ttled  principle  

of jurisprudence th at no one can be penalised without hearing 

and no lo ss  can be in f lic te d  without a show cause n o tice ,

10. That the contents of para 9 of the counter are denied 

as s ta te d . No authority has absolute power to take an 

arb itrary  d ecision  without giving an opporlxanity of h earin g .. 

Before passing ^ y  adverse order i t  has to  be extablished  

th a t the concerned member of the union actu ally  at>sented ^ d



s

' /  he did so of his Oivn aocord and not under coopelling

cirouQ stances. Sach case has to  be decided on i t s  own o a r i t  

and not meohanically as done by the au th o rities  . The 

a u th o ritie s  have effected  recovery on the basis of the 

iapugned orders, which they cannot do contrary to  f a i r  play 

and ;)u stioe . Recovery frcci pay on the b asis of d ies non i s  

to  imposing a fi?}e , v is itin g  '^ th  e v il  consequences 

without hearing which i s  in  v io latio n  of p r in c i ;le  of nature-

ju s t ic e  and hence i r r e g a la r ,  i l l e g a l  aT̂ d null a^  ̂ void.

The ten ts of par a 4Ch) are r e - i te r a te d .
r-

11 . That the contents of para 10 of the counter ai^denied
\

as s ta te d . ‘Dies Non* aay not be, a punishaent under CiJSCCCA) 

^  Buies 1965, but i t  does a ffe c t  A versely  and v is i ts  the

employees concerned with e v il  consegaences and for reason of 

th a t , i t  i s  necessary in  the in te r e s t  of n atu ral ju stice  thai 

the person concerned i s  given an opportunity of explanation  

and the explanation i s  considered before passing any order.

The Passing of order without hearing the applicants i s

ir r e g u la r , i l l e g a l  and null and void. The contents of para 

4 i i )  of the application are re« .iterated .

12 . That in  repl^r to  the contents of para 11, the contents
'V

of para 4C j) of the application ani those of paras 10 sind 

^ y-- 1 1  above ar@ reasserted .

13. That the contents of para 12 i t s  sub-pa^as of the

counter are denied as stated  ^ d  those of paras 5 and

sub Paras there under are re - i te r a te d .

1 4 . That the contents of par a 13 of the counter are denied

as staled  ^ d  the contents of para 6 of the application aie

re -a s s e r te d . Maiang of rep resen tation  i s  niot a constitutionaJ, 
reaedy.
15. That the contents of para 14 of the counter are evasive 

and they are denied and the contents of para 7 of the 

application  are re -s ta te d .

16. That the contents of para 15 of the counter are denied.

In view of the fa c ts  and circum stances of the case the

. ® applioatlon i s  ocgent aM



tenatile and lia b le  to be allowed with co s t. As fo r  the 

in teriQ  r e l i e f ,  the sane was allowed and the respondents 

were d irected  not to  aake any recovery in  canpliace to  the 

inpugned orders, "by order dated 2 2 *1 1 ,9 0 , I t  may however be 

stated  th a t the recovery has already been effected  rsx  

p rio r  to  the issue of the stay order and as such the in te r ia  

r e l i e f  has now becooe in fru ctu ou rs. I t  i s  denied th a t the 

application  i s  not mgintainable an-d i s  lia b le  to be disaissec  

with co s t, on the co n trary , the application i s  sound,

^ cogent and lia b le  to  be allowed with co st arfi also in te r e s t

on the ancunts i l le g a l ly  recovered: a t the rate

fro ’n the date of th e ir  recovery t i l l  the date they are 

refunded.

17 . That para 16 of the counter needs no rep ly . 

luoW ow, Sated-.
Secember 1 S20, » Deponent,

I ,  the above naned depoaent, do hereby verify  th at  

the contents of para 1 to 12 , 14, IS ^ d  17 ar© true to  

my knov^ledge and those of paras 13 and 16 are believed to  

be true on leg al ad.vise.

Nothing m aterial ha£ been concealed and no p a rt  of 

^  ^  i t  i s  f a ls e , ^o help ae Opd,

^gned and verified  thisV ? M><,day of December 1990 , 

a t  Lucknow,

Lucknow, Dateds
Dec©aber3,o ,1890 , Depoient,

*-A
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