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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH
CIRCUIT BENCH s LUCKNOW

Registration 0.A.No«257 of 1990(L)

Re.S.8rivastava cvee Applicant
Vs,
Union of India & athexs eoce Respondents
~

Hon’ble Mr.Justice UeCoeSrivastava,v .c.

Hon’ble Mr.A.B.Gorthi, Member (A ) ,

(By HoneMr.Justice UseCe8rivastava,V.C.)

The applicant held the post of Audit Officer in
the Office of the Accountant General(Andit) -I,U.P.,
Allahabad, and he retired from the said post on 31.10. 1986¢
Earlier the applicant remained on foreign service in U.P.
Housing and Development Board,Liknow from 7.8.1982 to
31.10.1986, where he was drawing deputation allowance .
@ R8.100/ per month from 7.9.82 to 31.12.85 and from
141.86 to 6.9.86 ® 5% of the basic pay i.e. RS. 3125/-.
The applicant has filed an appliec ation before this
fribunal claiming 20% of the basic pay as deputation

allowance from 7.9.82 to 31.12.85 and 10% of basic pay as
deputation allowance from 1.1.86 to 6.9,86, and the matter
is still pending. |

2. The present grievance of the applicant is that
pPrior to 1.1.86 the deputation allowance wes added ints o 4
gmoltmants for calculating the pension. But ffom .1.1<86 the
Government changed its policwand notifications were issued
by which this benefit has beeqsaatChed away, though the
benefit which has been given to the Doctors prig}bfgmiii;igg:
i.e. non practising allowancé &s still continueswith basic
pay for calculating the pensionary benefits. This declara-
tion has been made by the O.M.No. 2/1/87-PIC 1I, dated

' 3 ect matter
14.4.1987. Note 7 of the said O.M. which ?:?%hallenged



i
et

this application reads here as unders-

® The pay drawn by a Government servant while in
foreign service will not count for retiral benef its
but the pay which he would have -beem drawn in his
parent department would count for purpose of computing
emoluments.”

o A
(V3]
The applicant contends that this can-be wibltrary

and violative to the Article 14 of the Constfzution of India
and there is no rational behind this cut oﬂﬁp&p and this
cut off gate which has only created two clas;;s without
giving any reason, resulting in benefit to one class and “

denial of benefits to another.

3. The respondents have apposed this application

and pleaded that the non-practicing allowance with deputat-
ion is gianted to Doctors for agg:ieve&Luot tn.inddigﬁ7in =
private practive and the non-pract;;ing allowance 1s
included in the basic pay. Regarding the policy it has

stated and contended that satlier this polécy itself =7
, L

creating two classes, one who get on certain deputation
and the other who could not get any deputation post. Wi
the result even in the same cadre and same service one
gets higher pension but the others¢héve to ggt lower
pension, even though at the time o; retirment they were
in the same pay scale or holding the same post in the

parent departmente.

4. The contention which has been raised on behalf
of the Central Government cannot be rejected. Obviously
it is true tnet the government itself allowed this practice

when
but later on/it was found act equitable, a decision was

taken to reyerse the earlier pdlicy.

Se The earlier pdlicy created two clidsses one of

the favoa:%gnd the other of nok favoured class, ?evoured
b .
Ey those who succeeded in geting deputation postse However,



the others who @&hould not get any deputation posts during
theilr service period negﬁaéég*aﬁfavoured g? this. It
appears as the cut oﬁidété which has been pugebome date
or the other was to be put, and it was decided that
with effect from a particular date a person should not
get benefit. No one can claim a deputation post by right’.
It‘is the choice of the enployer to give deputation post
or not to give deputation post, and as such it cannot be
sald that any discremination has been done, and the policy
- f decision 1is arbitrary or it will result in inequity or
| creation of two classes which was earlier unknown.
Since long the government has adopted its policy anﬁ has
been given this benefit to'many others, and those who
) :% were in service from 1.1.1986 could get various deputation
V or were holding députation posts, they will get benefit
of deputation pn their pension also were all of suddgen

deprived of the same.

6. Acdordingly we are dismissing this application,
but with a recommendation that the Cédvernment should

v re=consider its decision‘;ﬁgaxding those who were in
service from 1.,1.1986 whd/havie already held the de.utation
post at that time and there was no doubt in their mind
that the benefit of She same would also not be given to

theme.

y © Member (A Vice-~Chairmane.

8th_November,1991,Lucknows

(sph)
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APPLICATION UNDER SECTION 49 OF THE ADMINISTRATIVE

TRIBUNAL ACT, 1985,

Title of the case $ Non-inclusion of Deputation Allowance

Serial No,

G Gy O O ok B G Suy W

- LUCKNOWs

1o
2.

Se

b

5.

6.

Dates August 20, 1990

for the purposes of retiral benefits
with effect from 1,1,1986 vis-a-vis,
Non-practising Allowance.

INDEKX

Description of documents Page Nos.

Application 1 to 14

Copy of letter No,38/4/90 P&PW/A 13
dated 27.2.1990 (Annexure 1)

Copy of DePe& PoWs OM No, (Lt~ 16
5/1/87-PIC-II dated 1k.b.1987
( Anmexure 2)

Copy of DeP.&P.We Notification
No, 2/18/87-P8&PH(PIC) dated
20.7.1988 (Annexure 3)

Copy of i«F. Oil No,20014/15/ [ 8
86E IV/E II(B) dated 5.10,1988Ann,4) |

Copy of Representation of ([q-273
Applicant dated 5.2.,1990 ’
( Annexure 5)

SIGNATURE OF THE APPLICANT
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For use in Tribunal office

Date of filing
OR

Date of receipt
by post H
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
.. CIRCUIT BENCH, LUCKNOY,

ReSe Srivastava, son of late Shri Lachchu

Ram, aged about 62 years, resident of

4/553, H.I.Ge Sal Sadan, Vikas Nagar,

Kursi Roed, LUCKNOY, e+ Applicant

Versus

1. (i) Union of India through the
Secretary, Government of Indis,
Department Af Pension and Fens-
ioner's ‘elfare, lew Delhi,

(ii) Union of India through the
Secretary, Ministry of Finance,
Department of Expenditure,
Goverrment of India, New Delhi,

2, The Accountant General (Audit)-I,
UOPo’ Allahabad,

3, Pay and Accounts Officer, Office
of the Accountant General (Accounts)-
I, Allahabad, «+ Respondents.

\A\}/’Dt of A tion

%@(‘N‘

1. Particulars of orders against which the application
is made $-
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(1) Letter No, 38/4/90-P8PW/A dated 27.2.1990 of

( 2 )

Government of India, Department of Pension and Pensioner's
Welfare, New Delhi, addressed to the Applicant, rejecting
the claim of inclusion of Deputfation Allowance for
retiral benefits with effect from 1.1.1986 vis-a-vis
Non-practising Allowance. A copy of the said letter
dated 27.2.1990 is being filed as Annexure No.1.

(2) Note 7 under rule 33 of CCS Pension Rules,

2, Jurisdiction of the Tribunal

The Applicant declares that the subject matter
of the order against which he wants redressal is within
the jurisdiction of the Tribumal,

3. Limitation .

The Applicant further declares that the appli-
cation is within the limitation period prescribed in
Section 21 of the Administrative Tribunal Act, 1985

4, Facts of the case!

4,1, That the Applicent held the post of Audit
Officer in the Office of the Accountant General (Audit)-
I, U.,P., Allahabad. Tﬁe olé*scale of the post was
Rs.840-1200 and the scale was later revised to f,2375-3500

wvith effect from 1.1.1986, consequent on the recommenda-

tion of IVth Central Pay Commission,

4,2, That the Applicant retired on superannua-

/tion from the above post on 31.10.1986,

4,3, That the Applicant remained on foreign

service with UsPe Housing B and Development Board, Lucknow



( 3 )
from 7.9.1982 to-31.10.1986.

4.4. That the ppplicant drew deputation allowance
on foreign service from 7.9.1982 to 31.12,1985 @ Rs.100.00
per month and from 1.1.1986 to 6.9.1986 @ 5% of the basic
pay of Rs.3125,00

4.5. That the #pplicant has filed aﬂ Pplication
in the Central Administrative Tribunal, Circuit Bench,
Lucknow, claiming 20% of basic pay as deputation allowance
from 7.9.1982 to 31.12.1985 and 10% of basic pay as
deputation allowance from 1.1.1986 to 6.9.1986. The said
spplication was registered as 0.A.86(L)/1989. The said

gpplication is pending for final hearing.

4.6, That prior to 1.1.1986 the deputation allow-

ance and non-practising allowance both were included in
emoluments for the purpose of retiral benefits as they

were included in the term pay on whi€h emoluments were

b ased.

4.,7. Fundamental Rule 120 lays down that a
Government servant in foreign service may not elect to
withhold contributions and to forfeit the right to count
as duty in Government service the time gpent in foreign
enployment. The contributicns paid on his behalf main-
tains his claim to pension or to pension and leave salary,
as the case may be, in accordance with the rules of the
service of which he is a member. Neither he nor the
foreign enployer has any right of property in a contri-

bution paid and no claim for refund can be entertained.
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4,8. That as per the conditions of deputation on
foreign service contained in letter No. Sr.DaG(a)/21-134/
855 dated 23,9.1982 from A.C. U.P. I, Allahabad, addressed
to Housing Commissioner, U.P., Lucknow, the U.P. Housing
and Development Board, U.P., Lucknow, have paid pension

l.COntribution to Regpondents 2 and 3 on the maximum of

1

|
J1.1.1986 to 31.10.1986. That the pay of the ppplicant

scale of audit Officer, Rs.2375~3500, for the period from

was Rs.3125.00 with effect from 1.1.1986 and Rs.3200.00
from 1.9.1986. The deputation allowance was drawn @ 5%
< of basic pay as per the revised rules of Government of
India. The amount of deputation allowance @ 5% on basic
pay of Rs.3125,00 comes to Rs.156.00 and on basic pay @
Rs.3200.00 comes to Fs.160.00. These amounts when added to
ypasic pay of Rs.3125.00 and Rs+3200.00 would come to
'15.3281.00 and Rs.3360.00 respectively. wWhen the employer
lhas paid contribution for gension on R.35006.00, the
w amount which exceeds Rs,3281.00 and Rs.3360.00, and as such
the Zpplicant has become entitled to the pension to be
calculated on the basis of emoluments of Rs.3281.00 from
1.1.1986 and Rs.3360.00 fromﬂ 1.9.1986 respectively, but
the elements of deputation allowance was not included
in the emoluments while arriving at figures of pension
and pensionary benefits because the emoluments with effect
from 1.1.1986 were to be reckoned only on basic pay vide
Dep artment of Pension and pensicner's welfare O.il. No.

2/1/87-pIC II dated 14.4.1987, a copy of which is being

) © filed as annexure lg.2 to this application. The question
w of inclusion of deputation allowance into the term *basic

pay' arose when Government of India issued orders in

their D.D.&P .W. Notification No.2/18/87-PsPW(PIC) dated
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20.7.1988 for inclusion of non-practising allowance into

the term 'basic pay'. The Applicant will suffer immensely
if the deputation allowance is not included in *Basic
Pay‘ for the purposes of computing emoluments and thereby

arriving at figures of pension and other pensionary bene-

jt fits. & copy of the said notification dated 20.7,1988

‘l is being filed as Annexure No.3 to this gpplication.

4.,9. That the principle of fauirplay and equity
also enjoins that the whole category of special pay viz.

deputation allowance, special duty allowance and non-

—

practising gllowance, should have been considered for

inclusion in the term of Basic Pay and thus inclusion
of non-practising allowance only in Basic Pay was ubjusti-

- e ——— — - —

fied and illegal.

4,10. That the note 7 under rule 33 of C.C,S.
pension Rules, 1972 states that "the pay drawn by a
Government servant while in foreign service will not

count for retiral benefits but the pay which he would

i

have been drawn in his parent department would count for

purpose of computing emoluments.

4,11, That the above note 7 under rule 33 ol
c.C.S. Pension Rules, 1972 differtisting between those
o an it > Lhpgae
aon deputation to Government departments for purpose of
counting deputation allowance a component of pay for
retiral benefits was wholly illegal and irrational and
violative of Articles 14 and 16 of the Constitution of
India. Those drawing deputation allowance in Government
rdq, artments were benefitted and tljose dr;wi_rzg"dgqutation

aldowance on foreign service were deprived of the bene-

\ fits of counting deputation allowance for retiral
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benefits os note 7 under the above said rule allowed
only the pay admissible to deputationist in his parent
department to be counted for retiral benefits. The note
7 of rule 33 of C.C,S. Pension Rules, 1972, was therefore
wholly illegal and not sustainabie in the eye of law.
Dividing the homogenous class of deputationists into

two Classes resulting in benefit to one class and denial
%% of benefits to another definitely attfacts drown of
Article 14 of Constitution of India and is liable to be

struck down.

4.,12. That immediately when it came to the know-
ledge of the Zpplicant that Government of India had issued
orders to include the non-practising allowance into *basic
pay* under rule 33 of Pension Rules, he wrote to Govern-
ment of India in Xetx February 1990 to include the
deputation allowance alsc into the term *Bgsic Pay', but
the prayer of the &plicant was rejected vide orders,
contained in letter No.38/4/90-P&PW/A of Department of

Pension and pPensionert! velfare dated 27.2.1990. A copy

‘of the said order is being filed as Annexure No.le.

4.13. That the Govermment of India, Ministry
of Finance, in their O.r. No.20014/15/86/B-IV/0.11(3)
dated 5.10.198&, in pursuant to the jﬁdgment of Cén{:ral
Admdnistrative Tribunal, issued orders that special (duty)
allowance shall also be treated in the same manner as
special pay was being treated prior to 1.1.1986 for the
purpose of computation of retirement benefits. Deputat-

ion allowance prior to 1.1.1986 was also included in the
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. of Emoluments.,

' 33, Emoluments The exprescion *emoluments’ means

@}\X

term 'pay' for the purposes of computation of retirement

, benefits, & copy of the said orders dated 5,10.1988 is

being filed as Annexure No.4.

4.14. That the Fourth Central Pay Commission

Report recommendations regarding pension stated as under

"For the purposes of retirement benefits should

be basic pay in the reviged pay structure".

Accepting the above recokmendations, the Government of
India, Department of Pension and Pension hvelfare, in
their O.M. H¥XE® No.2/1/87/PIC-II dated 14.4.1987 issued
orders for revision of provisions regulating pension in

pursuance of Fourth Central Pay Commission.
Para 4.1 of the said memo reads as under :-

Empluments : 4.1. The term ®'Emoluments for purposes of

calcul ating various retirement and death benefits shall

mean basic pay as defined in F.R. 9(21)(a)(i), which the

Government servant was receiving immediately before his
retirement or on date of death. Similarly the term

’ average emlmnents' shall be determined with reference to

o ———

-

empluments drawn by a Government servant during the

last ten months of his service.

e ——— ———

A copy of the said orders dated 14.4.1987 is being filed
as annexure No.2. The Government of India amended the
pension rules 1972 vide Department of Pension and Pensio

wel fare Notification No.2/18/87éP&PW/(PIC) dated 20.7.8

and included Non—Practising allowance into the definiti

e ———————— e T

amended Rules 33 rezds as under s



basic pay as defined in Rule 9(21)(a)(i) of the Funda-
mental Rules which a Government servant was receiving
immediately before his retirement or on the date of

his death and will also include non-practising allowance

granted to medical Officers in lieu of private practice”.

'a copy of the said orders dated 20.7,.1988 is being annexed

;as annexure 3.

4,15, That prior to 1.1.1986 the emoluments for
the purpose of retiral benefits were being conputed on
the basis of 'pay* which also included special duty allow-
ance, deputation allowance and also the non-practising
allowance. The IVth Central Pay Commission recommended
that the basic pay only should be considered for purposé
of computing the empluments. Accepting the above recomﬁ-
endations the Government of India, vide their O.M. dated
14.4.1987, issued orders that only 'basic pay*' shall be
taken into consideration for purpose of *Emoluments® with
effect from 1.1.1986. Thus neither the deputation allow-
ance was included in emoluments not non-practising allow-
ance with effect from j,1,1986. Issuance of orders dated
20.7.1988 by Government of India, to include non-practis-
ing allowance also in the term *Basic Pay* under Rule 33
of C.C.S. Pefision Rules, 1972 with effect from 1.1.1986
was hot only GO violative of Article 14 and 16 of
Constitution of India, but also resulted in undue benefits

given to doctors by misuse of powers and denial of

benefits to those drawing deputation allowance with effect
from 1.1.1986. The doctors will be getting more pension
\as compared to those getting deputation allowance and thi

‘will be wholly illegal and irrational and cgpricious on

\
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( 9 )
It alsc suffers from

the part of Government of India.
It is

Wice of favouritism and unfettered discretion.
]

further to mention that prior to 1.1.1986 both deputa-
tion allowance and non-practising allowance were being

lincluded in pay on the basis of which emoluments for

purpose of computation of retiral benefits were being
Inclusion of non-practising allowance into

calcul ated.
:g the term !Basic Pay' and ignoring the deputation allow=-

!

;, ance to be included in the term !Basic Pay' would result

ii in the increased emoluments for purpose of retiral
benefits tc those drawing Non-Practising Allowance and
decreased emoluments to those drawing Deputation Allow-

ance while both the allowances were at the same par

The act of Government of India would

prior to 1.1.1986.
A

thus be wholly unjustified, illegal and irrational.
copy of the O.M. dated 20.7,1988 is being filed as

annexure 3.
4,16. That the cause of zction zrose on 27.2.90

when fingl order for rejection of the representation of
the 2pplicant for inclusion of deputation allowance in

the term !'Basic Pay' under rule 33 of C,C.S. Pension
Rules 1972 were passed by Government of India, Department

of Pension and Pensioner!s Welfare, New Delhi, on
27.2.1990, vide their letter No.38/4/90-P&PW/A dated
The copy of the representation

27.2,1990 (annexure 1).
of the Zpplicant is being filed as Annexure 5 to this

application.

5. Grounds
That being aggrieved by the rejection of the

representation by Department of Pension and Pensioner's



( 10 )

Welfare, vide their letter dated 27.2.1990, the Hplicant
had no other efficacious and effective rergdy except to
invoke the jurisdiction of this Hon'ble 'I‘fibunal for
enforcement of his legal and constitutional rights,

inter-szlia, on the following grounds :

(i) Because note 7 of rule 33 of C.C.S5. Pension
Rules 1972 was illegal and violative of article 14 and 16

of the Constitution of India.

(ii) Because the decision of the Government of
India to include non-~practising allowance as basic pay
for retiral benefits and not including deputation allow-
ance as basic pay for purpose of retiral benefit was
wholly arbitrary, illegal and irrational because both
the allowances fell under the category of special pay
as described in Fundamental Rules.

(1ii) Because the doctors drawing non-practising

~

al lowance would be put to an advantageous position as
comp ared to those who had been on deputation and drew
deputation allowance. The doctors would get an enhanced

pension whereas the Government servants who remained on

¢ mpooogxkekivX deputation would not get an enhanced pension.

(iv) Because the action of Government of India

does not conform to the principle of fairplay and equity.

(v) Because the action of Government of India
in including non-practising allowance into Basic Pay for
purpose of Retiral Benefits and excluding the deputation

allowance, was violative of article 14 and 16 of Consti-~

{ tution of India.



( 11 )

6. Details of remedies exhausted

The #pplicant deckares that he has availed of all
the remedies available to him under the relevant service

AN rules etc,

The &pplicant had written a detailed letter
—t dated 5,2.1990 to the Secretary, Government of India,
Dep artment of Pénsion and Pensioner'g telfare, New Delhi,
claiming that the action of Government of India to include
‘ the non-practising allowance admissible to Doctors for
~ retiral benefits with effect from 1.1.1986 and amending
rule 33 and not including the deputation allowance for
retiral benefits was arbitrary as both the allowances

fall in the category of specisl pay (annexure 5)

The said representation was rejected by the above
Dep artment of Government of India vide their letter dated

27.2.1990 (annexure 1).

7. Matters not previously filed or pending with any other
court 3

The #&pplicant further declares that he had not
previously filed any spplication, writ petition or suit

regarding the matter in respect of which this #pplication

has been made before any court or any other authority or
any other Bench of the Tribunal nor any such gpplication.

writ petition or suit is pending before any of them.

8, rReliefs sought 3

The Hon'ble Tribunal may be pleased to :

\%(HW
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Rules, 1972 as nmull and void.
(ii) direct the Respondent Np.l to include the deput-

ation allowance also in the term 'Basic Pay' as
has been done for non-practising allowance of
doctors for the purpose of computing 'Emoluments?
under rule 33 of C.C,S. Pension Rules, 1972 with

effect from 1.,1.1986.

(iii) consequently to direct the Respondents No.2 and 3
to revise the pension and pensionary benefits of

the &plicant.

9, Interim order; if any, prayed for

No interim order praved for.

10. The Xplication is being submitted personally and is

to be heard at Lucknowe.

11. Particulars of POstal Order :

- g8
Posbd pstly no: 8 03 468547 olales ’8/%
et New Myclhombad fo ey, @mwjm&g@:ﬁ

12, List of enclosures
As per Index and one Postal Order as detailed

in para 11.

VERIFICALION

I, R.S. Srivastava, s/o late shri Lachchu Ram,
aged gbout 62 years, resident of 4/553 HIG, Sai Sadan,
Vikasnagar, Xursi Road, Lucknow, do hereby XXX verify
that contents of para 1 to 16) are true to my personal
knowledge and that I have not suppressed any material

facts. ‘K%WJ’“%

Lucknows
Dated:; August 2p # 1990. SIGNATURE OF THE APPLI



P

To

) P B . ', PSS j.-v-.u‘;,li_.,,‘,;\‘(
CA NS L b Yy

_ o — e o -
Ros' aomnecdiem, o ATl B 97
Womveu ey T V2 L TCL‘J {ru\m’w({) ‘
No.38/4/90-P«PW/A [ — 13
Depgrtment of Pension and Pensioners! Welfare
e ix 2

New Delni, Dated the 23rd Feb. 19%.

27 reb 1990

Shri R.S. Srlvastava, ¥1hh€f‘“*e—
4/553, H1 G Sal Sadan,

Vikasnagar, Kumsi Road,

Opposite Police Out post,

Lucknow.

Subjects Non-~inclusion of deputation allowance

Sir,

for cowputing Retirement behefits
with effect from 11,1986~ :

Rk ek

" Please refer to your letter dated the

Sth February, 1990 on the above subject.

{
#\‘20

In respect of Government servants who

retire/die in harness on or after Ist January, 1986

only basic pay as defined in FR 9(21)(a) (i) which
the Goverment servant was receiving immediately
before his retirement or on the date of his death

1s treated as emoluments for purposes of calculating
varlious retirement and death benefits. That being the
position the specisl deputation allowances drawm by
you from 1.1.19856 cannot be counted for pensionary
‘benefits, T™he Supreme Court Jjudgement in Nakara's
case 1s hardly relevant to the issue.

!

Yours faithfully:/\Sl
( 6g§? Nedun
cer .

AL o
Mla
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n

deléty should be adequately explained, while mak/ng the reference, and
a the mqanwhile the retired officer sceking permifsion for taking up the
:omercial employment should also be advised properly that his case is
under consideration and he should await Govefnment’s decision on his
xquest. The intention of the above provisioy does not appear to have
wen appreciated in the proper light and sopre Ministries/Departments

ten sent to the retired pen-
ommercial employment that
it of 60 days laid down in the
ension) Rules, 1972, will not

+4t¢ assumed that once an intimation has
* iner seeking permission for taking up a
sjs case is under consideration, the time-li
qle 10 (4) of the Central Civil Services
¢ applicable at all.

* 9. Rule 10 (4) of the C.C.S. (Pensign) Rules, 1972, envisages a statu-
jpry limit of 60 days within which the fecision on the request made by a
wtired pensioner for taking up a ¢ mmercial employment should be
gmmunicated to him and if Govergment does not refuse the grant of
rmission and communicate the refusal to the pensioner within the
period of 60 days, Government s 711 be deemed to have granted the
*rmission applied for. As the statutory rule casts a duty on Govern-
"esnt 1O take4 decision on the appljcation of the pensioner within a period
+of 60 days, consideration of sugh an application cannot be extended
» seyongthat period merely by writing to the petitioner that he should
. -wait the decision of the Govergiment in the matter, even after the expiry
< the prescribed time-limit. executive instructions cannot go beyond
¢ specific provisions of the sthtutory rule, it is clarified for the guidance
" 7t all Administrative Ministr es/Departments that requests for grant of
+ srmission to take up co ercial employment should be processed
. apeditiously at every stage/and the final decision should invariably be
-;mmunicated tu the applifant within a period of 60 days of the date of
_aipt of his application/ or the receipt of the additional information
. “ed for from him, if {is original application did not contain all the
-fyrmation necessary f processing his case.

3. The provisiony/of this Department O.M., dated the 19th March,

1,71, referred to in pAra. 1 above, may, therefore, be read in the light of
: :clariﬁcatlg?' contained in this O.M.

Y 278 2
AN RV

| D.P. & P.W., 0.M. No. 2/1/87-PIC-II, frnnex

| dated 14-4-1987

Revision of provisions regulating Pension in pursuance of
Government decisions on recommendations of the
Fourth Central Pay Commission

'\ The undersigned is directed to state that in pursuance of Government
.=stons on the recommendations of the Fourth Central Pay Commission
ounced in this Department’s Resolution No. 2/13/87-PIC, dated
31987, the President is pleased to introduce the following

’ . Al d
e — S
" Radhika ‘haman

|

r‘n Advocate, High Curt and
Services Trihunals,

C -4 Sester - A - 1,

Mahanagar, LUFENS i
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' 324 PENSION, D.C.R.G.

t modifications in the rules regulating' Pension, Death-cum-Retircmc:
' *Gratuity and Family Pension under the C.C.S. (Pension) Rules, 1972

: (hereafter referred to as Pension Rules).

_ 2. These orders apply to Central Government employees governed
by the C.C.S. (Pension) Rules, 1972. Separate orders will be issuc‘d by
the Ministry of Defence, Ministiy of Railways and the A.LS. Divisu=

: } of the Department of Personnel and Training in respect of Armed Foree
Personnel, Railway Employees and the Officers of All India Servis

. .
! resocctively.

v Date of Effect

r 3.1 The revised provisions as per these orders shall apply to Goverz:

" ment servants who retire/die in harness on or after 1-1-1986._ Separs'e
orders have been issued in respect of ‘employees who retired/dicd befere

' 1-1-1986.

' ad 3.2 Where pension has been provisionally sanctioned in cases occur-
! g ring on or after 1-1-1986, the same shall be revised in terms of these orders
' . In cases where pension has been finally sanctioned under the prc-rcflf"d
orders and if it happens to be more beneficial than the pension becomirg
" due under these orders, the pension already sanctioned shall not be revised
to the disadvantage of the pensioner in view of Rule 70 of the C.C.S.

(Pension) Rules, 1972.

-5 Emoluments
" — 4.1 The terms ‘Emoluments’ for purposes of calculating various
d retirement and dcath benefits shall mean basic pay as defined in F.R.

A/t{);[L 9 (21) (a) (i), which the Government servant was receiving immudiately
before his retirement or on the date of his death. Similarly the term

reference to emoluments

. L ) ‘Average Emoluments’ shall be determined with |

" 4 drawn by a Government servant durin g the last ten months of his service.

' i -,fca (’Rama‘n 4.2 The term ‘Pay’ in these orders means the pay in the revised
Au M High Lourt and scales promulgated under the C.C.S. (Revised Pay) Rules, 1986.

7oAl P8 :

rvices Tribunals, . Pension ‘

.4 Sector - A } W 5.1 The Service Gratuity for qualifying service less than 10 years

R2DAZS, LUCKNOW.¢}011 be calculated at uniform rate of half month’s emoluments for every

' o completed six monthly period of service instead of at the rates specified
in the Table below sub-rule (1) of Rule 49 of the Pension Rules.

5.2 Pension shall be calculated at 50 per cent of average emoluments

in all cases instead of under the slab formula given in clause (a) of sub-
hall be subject to a mini-

]

" rule (2) of Rule 49 of the Pension Rules and s
! mum of Rs. 375 p.m. and maximum of Rs. 4,500 p-m. The provisions of
other clauses of sub-rule (2) and those of sub-rules (3) and (4) of Rule 49

of the Pension Rules shall continue to apply except that reference to

EEAN o N7 SN N
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to the counting of service of teachers rendered by them in Aided, recognised
schools in Delhi and outside Delhi prior to coming over to Delhi Adminis-
trat,on for pensionary benefits may be settled accordingly.

(if) Inregard to the clarification regarding interest to be charged from
the employees who joined Government scrvice be deposited without
interest in the employees G.P.F. Accounts and the share of the employer
towards C.P.F. with 6% simple interest it is clarified that this is to be
regulated with the instructions contained in Department of Pension and
Pensioners” Welfare, O.M. No. 28/10/84-Pension Unit, Vol. I, dated
12-9-1985 (published ir SwamysnewS as SI. No. 203 of October, 1985)
which means that interest «i 6°7 will be charged on the entire amount.

280

dated 20-7-1988

Amendment to the Central Civil Services (Pension) Rules, 1972

S.0. No. 2388.. -In exercise of the powers conferred by proviso to
Article 309 read with clause (5) of Article 148 of the Constitution, and
after consultation with the Comptroller and Auditor-General in relation to
persons serving in the Indian Audit and Accounts Department, the Presi-
dent hereby makes the following rules further to amend the Central
Civil Services (Pension) Rules, 1972, namely :—

1. (1) These rules may be called the Central Civil Services (Pension)

~ .
M{ﬂ d Third Amendment Rules, 1988.
’ Ll
A (2) They shall come into force on the date of publication in the

Yy

& ',
LT K

R YL Y

¢ 2
S IVIT g

- Q'Sec;tr ~A-],

«.i hunag,

Official Gazette (6th August, 1988).

\7""‘/%——2 In the Central Civil Services (Pension) Rules, 1972,

(1) in Rule 3, in sub-rule (1)- - ;

G .
£ Ra‘?‘:“!cf;"' (a) in clause (¢) for the figures and words “21 years” and ‘24
Migh € ourt e years” the figures and words **25 years’ shall be substituted;

"Lribunnlu, (b) in clause (f) the words and figures “and includes ‘Family Pen-

sion, 1950’ admissible under Rule 35" shall be omitted;

, LUCKNOW. (¢) for sub-clause (ii) of clause (j), the following sub-clause shall
be substituted, namely:~-

“(if) retirement gratuity/death gretuity payable under sub-

rule (1) of Rule 50; and™;

(2) for Rule 33, the following rules shall be substitﬁtcd, namely :—

“33. Emoluments. The expression “emoluments” means basic pay
as defined in Rule 9 (21) (a) (i) of the Fundamental Rules which a Govern-
ment servant was receiving immediately before his rctirement or on the

D.P. & P.W., Notfn. No. 2/18,87-P&PW (PIC). Amuw ?
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PENSION
date of his death; and will also include non-practising allowance granted
to medical officer in lieu of private practice.”

(3) in Rule 38, in sub-rule (2) in clause (a), for the words “seven
hundred and fifty rupees’, the words “two thousand and two hundred
rupees’’ shall be substituted;

(4) in Rule 49—

(a) for sub-rule (I) including Table thereunder, the following sub-
rule shall be substituted, namely:—

“(1) In the case of a Government servant retiring ir; accordgnce with
the provisions of these rules before completing qualifying service of ten

years, the amount of service gratuity shall be calculated at the rate o'f half
month’'s emoluments for every completed six monthly period of qualifying -

service”;

(b) insub-rule (2) for clause (a) including Table thereunder the follow-
/ing clause shall be substituted, namely :—
(

“(2) (a) In the case of a Government servant retiring in accordance
with the provisions of these rules after completing qualifying service of
not less than thirty-threc years the amount of pension shall be calculated
at fifty per cent of average emoluments, subject to @ maximum of four
thousand and five hundred rupees per mensem™.

(5) in Rule 50—

(a) 1n sub-rule (1). for clause (), the following clause shall be sub-

stituted, namely.—

*(b) If a Government scrvant dies while in service, the death gratuity
shall be paid to his family in the manner indicated in sub-rule (1) of
Rule 51 at the rates given in the Table below, namely:—

Length of qualifying service Rate of death gratuity

s (i) less than | year; 2 times of emoluments.

(i) one year or more but less 6 times of emoluments.
than 5 years:

(ifi) 5 years or more but less 12 times of emoluments.
than 20 years:
{jv) 20 years or more half of emoluments for every
completed six monthly period
of qualifying service subject to a
maximum of 33 times of emolu-
ments.

LeTvas s riburals,
.- = Bector - A -},
- .znagar, LUCKN »
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PENSION 373

5. As laid down in the Ministry of Finance, O.M,, dated 29-11-1969.
the ex gratia pcnsnon is not admissible to (a) those who were dismissed/
removed from service and (b) those who resigned from service.

6. Arrears of ex gratia pension will be payable w.e. f.,, 1-7-1986. Life-
time arrears of ex gratia pension will also be admissible in respect of C.P.F.
beneficiaries who were alive on 1-7-1986 and died subsequently to that
date, for the period from 1-7-1986 to the date of death.

7. The periodical certificates such as life certificate, non-employment
certificate, etc., prescribed for drawal of pension will also be required to
be produced by the recipient of the ex gratia pension to the appropriate
disbursing authorities.

8. These orders apply to all civilian Central Government employees
including civilians paid from Defence Services Estimates but will not |
apply to Railway employees. Separate orders will be issued by the Ministry 1
of Railways (Railway Board) for the railway employees. ‘

i/

. 283

M_.F., O.M. No. 20014/15/86-E. IV/E. II (B),
dated 5-10-1988 ;Awmwm

Special (Duty) Allowance shall be treated as Special pay for
retirement benefits to those officials retired prior to 1-1-1986

The undersigned is directed to refer to this Ministry’s O.M. No.
20014/3/83-E. IV, dated the 14th December, 1983 (published in Swamys-
newS as Sl. No. 15 of January, 1984) and to say that pursuant to a judgment
of the Central Administrative Tribunal, the President is pleased to decide
that Special (Duty) Allowance as admissible under the abovementioned
orders, may be treated in the same manner as Special Pay was being

treated prior to 1-1-1986, for the purpose of computation of retirement
benefits.

2. These orders shall be applicable only to those employees who have

“Wetired prior to 1-1-1986, since Special Pay does not count for retirement

benefits with effect from 1-1-1986.

284

D.P.T., Notfn. No. 25013/10/87-Est. (4),
dated 7-10-1988

Amendment to the Fundamental Rule 56

S.0. 1420.—In exercise of the powers conferred by the proviso to
Article 309 and clause (5) of Article 148 of the Constitution, and in con-
sultation with the Comptroller and Auditor-General of India in so far as

Ml
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In the Central Administrative Tribunal at Allahabad

Circuit Bsnch Lucknow.

Counter Affidavit on Bshalf of All Respondents

In
0. No. 257 of 1990 (L)

“ Re.S.Srivastava sesse Applicant

Usrsus

Respondent

(X2 2]

n
Union of India & othsrs ..

I, K.C.Rgrsusl, aged about 54 yrs. son of

Lale- Mq Qavmv\ ,Deputy Accountant General{Admn )

office of the accountant @aneral (A%E) U.P., Allahabad

'
do hereby solemnly affirm and state as unders-

’ 1. That the depongnt has read the applicetion filed

by Sri R.S.Srivastavzy and hae understood the contsnts thsreof.

2. That the depongnt is compstent to ewear this

affidevit on bebalf of All Respondent and is well

conusrsant with the facts of the case deposed hereinafter.

3e That the contents of paras 1 to 3 of the

epplication need no comments.

4, That the contents of paras 4,1 to 4.5 are

admitteed. It is, however, stated that sajd O.A. is still

pending Ac&lud'\wt‘mn

" 5. That the contents of para 4.6 are admittsd to the

extent that prior to 1.1.1986, the deputation allowance

was counted touards pensionery benefits in cese of Government

G i
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servants who ere sent on deputation to State Government.
But the deputation allowance was not counted towerds pensionery
benefit in the present cese as the petitioner was on Foreign

Service with U.P,.Housing and Development Board Lucknow and

not on deputation to State Government. His pay and allowances

were not drawn from the Consolidated fund of the Stats, The
U.P.Housing and Davelopment Board is an autonomaisbody and

is not ouned by the State B8vernment. Note 7 below Rule 33 of
Swamy's Pensjon Compllation states that "Pay drawn by a
Government Servant while on foreign service shall not be
treated as emoluments, but the pay which he would have Yrauwn

under the Government had he not bsen on foreign service shall

alone be treatad as emolumants."

It is, however, admitted that noerfspractising allowance
granted to medical officer was included in their emoluments af
for the purpose of retirement benefit. The‘petitioner has failed
to distinguish betuween "non-practising allowance and deputation
allowance", It is submitted that non-practising allowance is
grantsd to medical officers in lieu of private practice while
in the case of persons sent on deputation, deputation allowance
is a sort of Special pay which is granted to the Covernment
servant when he is transferred on a teuporafy basis to other

departments and State Govermment provided tbe transfer is outside

ths normal field of depdoyment. (Annexure R=1).

l/v c{\#_,, AR
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Be That ths contents of para 4,7 are admitted.

T That in reply to para 4.8 it is stated that

Notification No.2/18/87-P&PW(PIC ) dated 20.7.1988 (Annexure 3
of the application) had come into force with effect from the
date of publication in the Official Gazakte ie. 6th Aug.*1988.
The amendement in-corporated vide the said Notification is hot
applicable to the present case as the petitionér had retired

on 3M.101986(AN ).

8. That the contsnts of para 4.9 are misconceived. It

is clarified that deputaticn allowance is not the same as non-
practising allowance, The medical doctors are allowed privats
practice 4nd when they are deployed on jobs where private

practice is not allowed, they are compensated by granting non-

practising allowance, Thus non practising allowence was included

in ths basic pay. Non inclusion of deputation allowance in the
emoluments is therefore, not violative of Article 14 & 16 of the
Constitution of India., It is also stated that priér to 1.1,1986,
pay g8 defined under F.R.9(21) was treated as emoluments, it
included basic pay, personal pay, special éay, which included
deputation duty allowance also., The rules have been amended

WeBe Fe1.1.,1986 in implementation of the recommendationz of the

Fourth Central Pay Commission to the effe;:t that only basic pay

under R.R.9(21 X(a)(1) and the non-practising allowence admissible

to doctors is taken intoc account for determination of emoluments

for pension.

That the contants of para 4,10 need no comments.

V'Q‘—ﬁ\nmi
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' 10. ~ That the contents of para 4.11 are misconceived.

“ In accordance with the Nots 7 bslow Rulé 33 of the C.C.5(Pension)
Rules 1972, pay drawn by a Government sérvant while on

“ foroign service is not treated as emoluments, The Pay which

P he would have draun under Govt. had he not been on foreign
service alone is treated as emolmnent’;s..j Since the applicamt

" . retired while on foreign service, the pay drawn by him on

; u foreign service cannot be taken into accoGnt for determination

“ d of his pension, As far as the genersl question of counting
deputation duty allowance is conavned_‘, the position is

that prior to 1.1.1986 pay as defined under F.R.{ 9(21) wa s

u treated as emoluments, It included basic pay, personal pay,

” special pay, which included deputation duty allowance also.

The rules have besn aim amended We2efe1.1.1986 in implimentation
”I of the recommendations of the Fourth ﬁentral Pgy Commisddan

to the effect that only basic pay under FR9(21 )(a)(1) and

’: the non-practising allowance admissible to doctors is taken into
“ account for detarmination of emoluments for pension. In

‘F‘- this connaction a refarsnce in is invited to paragraph 5.21

“ of ths report of the Fourth Central Péy Commission part (II).

“ It has been observed by the Pay Mmmission that since pension
conflers a long tarm benefit of Government employees, it shoudd

be related to basic pay. Government have acceptad this

recommendation intar-alia keeping in view that since seniority

principles are not observed in deputing Government employses

to ex-cadrs posts carrying the henafit of deputation duty

L AL e

allowanca, reckeaing of deputation duty allowance or other
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smolumants in bhe nature of special pay ad a resuld thereof
would confer un-intended and f{ovtuifous benefit on such
a person entitling him to more pension thas what would be

admissible to his senior who has not been deputed to ex-cadre

post,
|
11. That the contants of para 4.12 are admitted.
12 That in reply to para 4.13 it is statsd that the
I , ‘
| ( orders of the Ministry of Finance referred to in the answerihg
“ “paragraph were made applicable only to those employees who had
;*‘ retired prior to 1.1.1986, since special pay did not count
” for retirment benefits w.s.f.1.1.1986 (Annexura R-2).
| 13. That the contents of para 4.14 need no comments.
“ - Howsver, it is re-iterated that non-practising allouwance is

granted to medical officers in lisw of privats practice and

that it is quite different from deputation(duty) allowance.

14. fhat the contents of para 4.15 nesd no comment.

” However it is submitted that inclusion of non practising

allowance in the basic pay of medical officer was a policy

decision of the Government of India,

15, That the contents of para 4.16 are admitted.

16. That commentson various sub paras of para 5 of the

application are furnished belows:-

“ 5(1) Submissior made in para 5 aove are
ra—-itarated.

” 5(ii) Contents denied. Non practising allowsnce

Li' C”Lfl-—okj 0 is not the same as deputation allowance
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as indicated in para 8 above.

f .
5(iii) Doctevs form a diskinct class and eomparisen cf the

! applicant wilh them cannot be made..

! B(iv) Contents denisd. Contents of para 8 ars

re-itsrated,.
I
5(v) Contents denisd. Submissicn made in

“ para 8 above are re-iteratad,
' 17. That the contents of paras 6 and 7 of the application

f ’ need no comments,

18, That in view of the submission made ‘in the above

' paraqgraphs, the relief sought for in para 8 of the application
are not admisstible. The application lacks merit and is liable

to ba dismissed with costs.

I
19. That the contents of paras 9 to 12 need no comments.

! l/_ C,ﬂ—-ﬁ')/"l)\\ °;‘Q /
i
| Depongfis o armas |
(K. C. AGRAWAL)
Y AZAGIHI (a1 3
f Deputy Accountant Generzy / r )
WA TI_T AT TFL (1

’

I
@ffice ofthe Principal A, C i
I 5 L
VERIFICATIDN So e, 24
— === —  U.P, Allaha .

1, the above named deponent do hereby verify that

the contents of paras 1 to19 aro true to the best of my
'.
knowledge and those of paras are based on racords and legal

advice, No part of it is false and nothing material has bean

concaaled.
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concealed. & help me God.

([

Signed and vetified ) day 8f Y0 1993
e P
at W.W
Aﬁaﬁéﬁﬁdfu-vcc‘_ - -~ "‘/”'@YC'W of -
Datedg D ) Af DEPONENT

(o drs smara )
{K. C. AGRAWAL)
QT qEIEET  (-a149)
1 1denti@e&WABpunﬂaht wbenhas ( aﬁgﬁ\ay

QT AT UT TSI T g
before m@ice ofithe Prir- PAG (A E) .
o o, 9 7
U.P, ALx .. .1

)(L.&»

Advocats. M (?;

; w Solemnly affirmed before me on

by the deponent ‘C//Q W

at |6 AM/P.M, uho is identified

by Shri D /(e/'“-"g

1 have fully satisfied that he understands the
contents of this affidavit which has bsen

explained by me to him,

—
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A g . APPENDIX—S5 ; - :
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[ See F.R. 9 (25)] R
8 DEPUTATION (DUTY) ALLOWANCE '

b 1

Transfer of Central Government Employees to other
Government Departments, Companies, Corporations, ete.

A. Terms applicable to all cases of deputations
[G.L, M.F., O.M. No. F. 1 (11}E. Il (B)/75, dated the Tth November, 1975.]

A need has been felt for some time past of consolidating at one place, .
the instructions’orders issued from time to time and still in force on the

’ subject. Accordingly, it has been decided to bring out the salient features ',:
of the existing instructions on tbe subject in this Office Memorandum. e
This may please be brought to the notice of all Administrative. Autho-
rities in or under the Ministry of Home Affairs, ctc., for information, =
guidance and compliance. €

" Deputation (duty) allowance. fi

2. The term ‘deputation (duty) allowance’ should be deemed to be 13
‘Special Pay" as defined in the Fundamental Rules. ‘ S
- Principles of Admissibility. ‘ | R
3.1 For the purposes of drawing deputation (duty) allowance, the - :
term ‘deputation’ will cover only appointments made by transfer on 2 -
temporary basis to other departments and State Governments provided: -t
the transfer is outside the normal ficld of deployment and is in the public, ;
interest. -1
3.2 The question whether the transfer is outside the normal ficld of "\

deployment or not will be decided by the authority which controls the
service or post from which the employee is transferred.

3.3 The temporary transfer of employces on forcign service to bodies
(whether incorporated or not) wholly or substantially owned or con-
trolled by the Governmest and also to organisations, e.g., Municipalities.
Universities. ctc., shall also be treated as ‘dcputation’ for the purpose of
fixing deputation (duty) allowance.

- 3.4 Appointments of serving Government scrvants made either by
promotion or by ditect recruitment in competition with open market
candidates, whether on a permanent or temporary basis, will not be
regarded as ‘deputation’.

3.5 Permanent apgointments made by transfer will also not b
treated as ‘deputation’. :

A R e T
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~dare, for the period from 1-7-]

PENSION 373

-~ 5. Aslaid down in the Ministry of Finance, O.M,, dated 29-11-1969.
the cx graria pension is not admissible to (@) those who were dismissed/
removed from service and (b) those who resigned from service.

6. Arrears of ex gratia pension will be pavable w.e.f., 1-7-1986. Life-

time arrears of ex gratia pencion will also be admissible in respect of C.P.F.

bpreiciarics who were alise on 1-7-1986 and died subsequeatly to that
336 to the date of death.

as life certificate, non-employment
of pension will also be required to
appropriate

7. The periodical certificazes such
certidicate, ete., prescribed for drawal
be produced by the recipient of the-ex graria pension to the
disbursing authoritics.

8. These orders apply to all civilian Central Government employees
including anvilians paid from Defence Services Estimates but will not
arpivio Ratksay employees. Separite orders will be issued by the Ministry
of Rardways (Railway Board) for the riailway employees.

283

>
N M.F. 0.5. No. 20014/15.86-£. IVIE. 11 (B),
dased 5-10-1988 /

« Special (Duty) Allowance shall be treated as Spccinl pay for
retirement bencfits o these officials retired prior to 1-1-1986

o this Ministry's O.M. No.

Tre undersigned is directed to refer t
20014 3 $3-E. IV, dated the 14
newS as Sl. No. 15 of January, 1934) and to say that pursuant to a judgment

of the Central Administrative Tribunal, the President is pleased to decide
that Specizl (Duty) Allowance as admissible under the aboverentioned
orcers, may be treated in the same manner as
treated prior to 1-1-1986, for ¢
benefits.

2. These ordzrs shall be arplicable onlv to those em
fefits with effect from 1-1-13%5.

284
D.P.T., Notf=. No. 25013/10/87-Est. (A),
zred 7-10-1988
Amendment to the Fundamental Rulc 56

S.0. 1420.—In exercise of the powers confe
Amc!_e 309 and clause (5) of A-
sultation with the Comptroller

*h December, 1983 (published in Swamys-
Special Pay was being
ke purpose of combutation of retirement

. 3 ployces who have
\(snred prior to 1-1-1986, sincse Special Pay does not count for retircment

P
/\":\f\\»’);\\-- ~]‘" “ -

]

rred by the proviso to
ticle 148 of the Constitution, z=d in con-
and Auditor-General of Indiz iz so far as

s
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL CIRCUIT BENCH

LUCKNOW:
0.A. No. 257/1990 (L)
f R.S. Srivastava .. .o Applicant

Versus

,Union of India and others .. .. Respondents.

Rejoinder of the applicant in reply to counter affidavit filed by
respondents.

FT'he applicant named above most respectfully states as
under:
1. That the applicant has read and understood the contents
*of counter affidavit filed on behalf of respondents and is well acquain-
ted with the facts and circumstrances of the case and replies given

* hereinafter:

2. That the contents of para 1 to 4 of the counter affidavit
need no comments.

3. That in reply to contents of para 5 of the counter
affidavit it is stated that U.P. Housing and .Development Board was
established under the U.P. Avas Vikas Parishad Adhiniyam 1965
an Act of U.P. Government. It has been laid down in this Adhiniyam

4

V¥ that the Board (U.P. Housing and Development Board) shall be deemed
to be a local authority. Under article 12 of the Constitution of India
u 7 \\/OM the 'State' includes all local and other authorities. Supreme Court
}S&)’" o) has also held that expression ‘'other authorities' is wide enough
) to include all authorities created by the Constltutlon or Statute and
'/\C\\on whom powers are conferred by law. The U.P. Housing and Develop-
ao\ ment Board ( Avas Vikas Parishad) had powers to frame and execute
housing and improvement schemes and other projects under Section

15 of the Avas Vikas Adhiniyam 1965. Since the U.P. Housing and
Development Board, will be deemed to be an 'State' under Article

12 of the Constitution and the deputation of the applicant to the

U.P. Housing and Development Board will be deemed to be deputation

to the State. Che drawal of deputation allowance from the fund other

than consolidated fund of State should not have been a bar to include

—rz_ A W‘a%ﬁmﬁ



(2)

the same in pay for retiral benefits prior to 1.1.86. Note 7 below
rule 33 has itself been challenged by the applicant in para 4.11
of the original application being violative of Article 14 and 16 of
the Constitution.

It is admitted that both deputation allowance and non-
practising allowance are drawn under different conditions but it is
submitted that theyboth faté under the category 'pay' for calculating
retiral benefits in respect of the Doctors drawing N.P.A. and in

-respect of employees drawing Deputation Allowance, prior to 1.1.86.

4. That the contents of para 6 of the counter affidavit

need no comments.

5. That the contents of para 7 of the counter affidavit
are denied. However, it is stated that the O.M. No.2 /1/87PIC.1II
«dated 14.4.87 was issued by Govt. of India Pen. and Pen. Welfare

for revision of provisions regulating pension in pursuance of Govern-

.«ment decisions on recommendations of the Fourth Central Pay Commission.

I'he provisions of para 3.1, 4.1 and 4.2 and 12 are given below:

Para 3.1. The revised provisions as per these orders
shall apply to Govt. servants who retire/die in harness on or after
1.1.86. Separate orders have been issued in respect of employees
who retired /died before 1.1.86.

~y/Emoluments

4.1. The terms ' Emoluments' for purposes of calculating
various retirement and death benefits shall mean basic pay as defined
in FR 21(a)(l) which the Govt. servant was receiving immediately
before his retirement or on the date of his . death. Similarly the
term 'Average emoluments' shall be determined with reference to
emoluments drawn by a Govt. servant during the last 10 months of
his service.

4.2. The term pay in these orders means the pay in the
revised scales promulgated under the CCS (Revised Pay) Rules 1986.

12, Formal amendments to CCS (Pension) Rules 1972 in
terms of the decisions contained in this order will issue in due
course.

Provisions of CCS (Pension) Rules 1972 which are not

specifically modified by these orders, will remain unaffected.

Ks Smmmtoyg
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(3)

The O.M. No. 7(15)-E-III1/87 dated 18.9.87 was issued
by Ministry of Finance for revised rates of non-practising allowance
to Medical posts consequent on Fourth C.P.C. recommendations. Para
2 & 4 of the said 0.M. read as under:

PARA.2. The President has accordingly been pleased to decide that
the rvised rates of Non-practising allowance for medical posts other
than posts included in the Central Health Service in the revised

scale of pay would be as indicated below and would be effective

“from the date an employee draws pay -in the revised scale applicable

to him in accordance with the CCS (Revised Pay) Rules 1986.

PARA .4. The non-practising allowance will be treated as "Pay"
for all service matters. In other words, the N.P.A. will be taken
into account for computing D.A., entitlement of TA/DA and other
allowances as well as for calculation of retirement benefits.

The Government of India's decisions No.l, 2 & 3 below

srule 33 of CCS Pension Rules 1972 read as under:

(1) Meaning of term ' -emoluments' effective from 1.1.86

<+~ The term ' emoluments for purpose of calculating various retirement

and death benefits shall mean basic pay as defined in FR 9(21)(a)(i),
which the Govt. servant was receiving immediately before his retire-
ment or on the date of his death. Similarly ' Average emoluments
shall be determined with reference to emoluments drawn by a Govt.
servant during the last ten months of his service.

(2) The term pay in these orders means the pay in the

N revised scales promulgated under CCS (Revised pay) Rules 1986.

(3) These orders shall apply to Govt. servants who retire/
die in harness on or after 1.1.86. Correction slip for amendment
of provisions of Decision (1) below rule 33, consequent on inclusion
of N.P.A. as pay, was issued as No. 10 by M/s Muthuswamy in
Swamy's pénsion complication in september 1987 which reads as under:
PAGE 72 RULE : 33

Insert the following at the end of Decision (1) below this
Rule:-

Exception: The N.P.A. in the revised pay scales for medi-
cal posts will be treated as 'pay' for all service matters. In other
words the N.P.A. will be taken into account for computing DA, entitle-

ment of [A/DA and other allowances as well as for calculations of

retirement benefits. ?\ 5 wl—w,g



(4)

The Department of P & P.W. issued notification no.2/18/87/P&PW(PIC)
dated 20.7.88 for amendment of CCS (Pension) Rules‘ 1972,

For rule 33 the following rule was substituted:
" 33 Emoluments" - The expression 'Emoluments' means basic pay
as defined in Rule 9(21)(a)(i) of the Fundamental Rules which a

Govt. servant was receiving immeditely before his retirement or
on the date of his death and will also include non-practising allowance
granted to Medical officer in lieu of private practice.

v

[his amendment came into force on the date of publication
in the official gazette ( 6th August 1988 )

It will be obvious from O.Ms cited above that -
(i) Those employees who opted for Revised Pay Rules
1986, will be entitled to retirement benefits from 1.1.86 based on
basic pay fixed in accordance with above rules with effect from
1.1.86.
.. (ii) Those doctors who opt for Revised Pay Rules 1986
will also be entitled for retirement benefits after inclusion of N.P.A.
-¢in their basic pay and treating the basic pay for purpose of calcula-
tion of ret irement benefits w.e.f. the date they opt for revised
pay Rules 1986 either w.e.f. 1.1.86 or from subsequent dates.
Enforcement of amendment of rule 33 of CCS Pension Rules
w.e.f. 6.8.88 would snatch away the rights of doctors, for inclusion
of N.P.A. in their basic pay, who retired between 1.1.86 to 5.8.88,
though those rights were conferred on them by O.M. dated 18.9.87
vyw.e.f. 1.1.86 or subsequent dates from which they opted for revised
pay rules 1986 prescribing a cut off date for conferring benefits
of retirement for doctors would be opposed to law laid down by
Hon'ble Supreme Court of India in DS Nakara and others Vs. Union
of India LLI Services 1983 page 17 and in R.L. Marwaha Vs. Union
of India and others (1987) 4 ATC 584. Though the applicant had
retired w.e.f. 31.10.1986 the Deputation Allowance if allowed to
be included in basic pay, the applicant will be entitled to the benefit
w.e.f. 1.1.86 and not from 6.8.88 as per the law laid-down by Supreme
Court in above cited two cases. Therefore the contention of respondents
that the said notification will not be applicable to the applicant
is misconceived and does not hold good.
6. That the contents of para 8 of the counter affidavit
are misleading and do not reflect the correct position. The position
as regards deputation allowance and N.P.A. has not been clarified

vis—a-vis amendment of the rule for inclusion of N.P.A. into basic

(Séﬁfmw
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pay for retirement benefits. The position is that prior to 1.1.86
the pay as defined in FR 9(21) was treatéd as emoluments. It included
basic pay, personal pay, special pay: which included deputation
duty allowance also and also N.P.A. The 'IVth Central Pay Commission
vide their recommendations inpara 5.21 included as para 30 in IV
central pay Commission Report of Muthuswamy had stated that "The

pay for purpose of retirement benefits should be the basic pay in

the revised pay structure". The commission further recommended

ythat N.P.A. to doctors should be sanctioned minimum of Rs.125.00

and maximum of Rs. 750.00 p.m. I'he Commission no where had recomm-

ended that the N.P.A. should -be treated as basic pay for purpose

of retirement benefits. T'he govt. of India revised the monetary limit
of Rs.125/- to 600.00 and Rs. 750.00 to Rs.900.00 vide their orders
dated 18.9.87. They also issued orders to the extent that the N.P.A.

would be treated as basic pay for purpose of retirement benefits.
«[he sanction for inclusion of N.P.A. in basic pay was wholly arbitrary
- illegal, irrational and discriminatory in view of the fact that the
4 Commission had not recommended this concession to be given to doctors.
The Special pay, personal pay and Deputation allowance which fell
into category of pay alongwith N.P.A. prior to 1.1.86 would also
require the attention of Govt. of India and by adopting policy of
pick and choose, the Govt. of India have violated provisions of
Article 14 & 16 of the Constitution of India by allowing N.P.A. to
be included in basic pay for purpose of retirement benefits and
v excluding special pay and deputation allowance for counting as basic
pay. [he doctors who were at par with other employees would be
at a better footing and would enjoy higher pension in comparison
\ﬁ to other employees which would not have been admissible to them
if they retired before 1.1.86 because other employees drawing special
pay and deputation allowance were also e}ntitled for benefit of inclusion
of special pay and deputation allowance to pay for purpose of calcula-
tion of emoluments. It is wholly incorrect to say that the N.P.A.
was treated as Basic pay on the recommendations of IVth Central
PaY Commission. Such recommendations were never made by PAY Commi-
ssion. The recommendations made by Pay Commission are contained
in Annexure RA.l. There is no indication for inclusion of N.P.A.
into basic pay for purpose of Retirement benefits.

7. That the contents of para 9 of the counter affidavit

need no comments. R 5 @T\Ml—m
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8. That the contents of para 10 of counter affidavit are
not admitted as stated. The applicant had challenged the wvalidity
of note 7 of rule 33 of CCS Pension Rules 1972 on the ground that
classification of deputationist into two classes viz. those deputed
to Govt. departments and those sent on foreign service for purpose
of counting deputation allowance as pay for retirement benefits was
arbitrary. Those deputed to Govt. departments were entitled for
inclusion of deputation allowance as pay for retiral benefit whereas
for those on foreign service the deputation allowance did not count
as pay for retiral benefits. Deputationists formed one homogenous
class and their artificial classification into different class as above
was violative of Art. 14 and 16 of the Constitution. The IVth Pay
Commission (Central) had never recommended that N.P.A. should
be included in basic pay for retiral benefits. They had only recomme-
nded that basic pay should only be taken for purpose of retirement

wbenefits. The Govt. of India had acted arbitrarily in ordering that
N.P.A. should be included in basic pay for retiral benefits. The

A favour was shown to one particular class of doctors and rest of
the employees drawing specialpay/deputation allowance were discarded.
[his resulted in hostile discrimination. However, it is stressed
that those on foreign service also draw the deputation allowance
and non-inclusion of the same into pay for purpose of computing
retiral benefits would be violative of Art. 14 of the Constitution
of India and note 7 of rule 33 of CCS Pension Rules 1972 is liable

Yy to be declared invalid and unconstitutional as it resulted in treating
equals as unequals.

9. That the contents of para 1l néed no comments.

10. That the contents of para 12 of the counter affidavit
are admitted. However, it is submitted that the grievance to the
applicant was caused because N.P.,A. was ordered to be treated as
basic pay for retiral benefits w.e.f 1.1.86 but no orders were issued
for inclusion of deputation allowance as basic pay for retiral benefits.

11. That the contents of para 13 of the counter-affidavit
need no comments.

12. That the contents of para 14 need no comments. However,
it is submitted that even the policy decisions of Govt. of India
are open to judicial review if they are arbitrary, illegal, capricious
and were taken in colourful exercise of powers vested to them. The

policy decision of Govt. of India for inclusion of N.P.A. in basic

RS f»w\,,\,)
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pay and leaving apart special pay and deputation allowance (when
the special pay, N.P.A. and deputation allowance were included
in pay for purpose of retiral benefits ﬁ)riorto 1.1.86 was wholly
capricious and arbitrary resulting in undue favour to Doctors.

13. That the contents of para 15 need no comments.

14. that in reply to para 16 of the counter affidavit it
is stated tht in view of submissions made in paras 1 to 13 all grounds

mentioned in para 5 of the application jare justified and tenable

—~in law. Submissions made in paras 5, 6, and 8 above cover the

replies to comments given in para 16 of counter affidavit.

15. That the contents of para 17 need no comments.

16. That in reply to para 18 of counter affidavit it is
stated that in view of submissions made above all the reliefs claimed

by the applicant are admissible and the application is likely to

succeed.
17. That the contents of para 19 need no comments.
)
SIG. OF THE APPLICANT
Lucknow:

February 20/ 1991
Verification

I, R.S.Srivastava, son of late Shri Lachchu Ram, aged
about 63 years, resident of 4/553 Vikas Nagar, Kursi Road, Lucknow,
do hereby verify that the contents of paras 1 to 17 of the Rejoinder
are true to my personal knowledge and belief and that I have not

suppressed any material fact. |

-
Lucknow: }\%W"Lrw’
February lv' 1991 SIGNATURE OF APPLICANT
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FOURTH SERTREAL PAY COMMISSION REFORT FART I JUNE 1986
(I¥) MNonPractising Allowines

17.25. Medical Officers, whe are in the whole

time employment of the
central sovernment, are not permitted private practice at present instead

they are entitled to nonepractising allowance (NPA)e The Railway doctors are
1" \7{1 w Pemitted restricted privade practice among fanily members and dependent

relatives of railway employees or passengers vho fa¥] 112 while travelling

and outsiders who may be admitted to railvay hospitals, They are entitled to
. NPA at reduced rates,

Different amounts of NPA are admissible for medical

officers of Central Health Service, Railway Medical Service, Indian Ordance
) Factories Health Smicj end for practitioners of ndigencus System of apux
: ' Soooaek ot iRt Medd

_ ine (ISM), Even within a service, there are different
. JPay classifications for entitlement of N, The

‘ amount of NFA :anges from
e 75/~ per month to Me 600/~ per month, KPA is not grented to non-elinical
£ posts of IS M in the research councils

and ‘o some ISM physicians working in
Uls It 18 also not edmissible for doctors holding purely admi;istrative posts,

1726, Suggestions have been received from engineers, architects,
accountants, lawyers for granting NFA to them,; Requests have also been received
from parap-ned;cal and nursing staff for grant of NPA to them, We are not in
favour of granting NPA to them,

i
1727, Since ISM physiciens in the centrsl government are alreslly
' ' Tgetting NFA, we

recommend that ISM physicians in U may also be given MPA,

: 17.28, ‘We.recommend that payment of NFA may be extsnded to all other
. mediocal offieers. for whom a degree in medizal science is prescribed as essent.
' ial qualification, ¢

ot

17.29. We recommednd that the rates of NPA may be revised as fbllowss
SeNe. Ppoposed Scale (is, )

Pay range in the proposed Proposed rate of
— seale
1o 1400=2300 All
' (Medical officess of

125
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¢ ! THE CENTRAL ADMINISTRATIVE TRIBUNAL AT ALLAHASABD

CIRCUIT BEMCH, LUCKROW

MP. NO. OF 1991 (L)
On behalf of
Union of Indiaeessevevececcevoascesnsssessvsncscanesss Applicant
In

\4 D.A. Mo 257 of 1990 (L)
R.g. Sri\lastaua .0..."00.....‘..0.9..'OC.CQ..l...'.O.llo.petitjaner

Versus
N
Ny Union of India & Dthers............;:jtf$v‘................Respondents'
To,
The Hon'ble Vice Chairman and his Companiocix Members
of the eforesaid Tribunal.
The humble application of the applicant most respectfully sheweths.-

1. That certain aspects of the msae stated in the Rejoinder -

have been cilaiified in the accompanying Sup-lementary Counter-

LA Q_@,Ln,y Affidavit,

o
¥

(]Z 2. That fbr the fzcts and circumstances given in the accompanying
daﬂf"\J supplementary counter-affidavit it is exnedient in the interest
// . ‘

31\\°]f1' of justice that the same may be taken =n record and corsider--

The application lacks merit and decerves t~ be dismissed uith

costs,

It is, thercfore, most respectfully prayed that this Hon'ble
Tribunal may be pleased to take this supplemsntary counter—

affidavit on racord and dismiss the petition with cost.

Y s
\’ ¥\\¢,"_SZ’
(Dr Dindsh Chandra )
Coungel for foplirent/

"
NER ey, s
Nrans
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< A
X I8 THE CENTRAL Ao lRISTRAT IVE TR1BUNAL AT ALLAHABAD
CIRCUIT BERNCH LUCKNCL
SPPLEMENTARY CTUNTER AFFIDAYIT 17 PEJDINOER  AFFIDAVYY
In
“ 0.A. No 257 of 1990(L) .
r
1991 © RS Srivastavacseeecocseecse sossseacasorsesoocanee +«..Applicant
AFELOAVIT
o35 M
"4 pisEL. CQUBN
u. 8 \jersus
L _ ni~n Of Tndia 8Nd DLRELS..eeseseenc sesasshesesssesses RESPONCENL

T \<. C "..m"...".‘.'......OC‘QGCEd about.sﬂzyahrs

LoeJe o 2060086600000

sor. 4. halde. . Radha. Roomorm, S Depbly Ass seralnls
| Gener=R (Asoma)., ol es o s, Priosibad

e L Acesueleiel Semeral (AZED, U f., ARtakaled.,

Q.q.t...l...o.o 0.'...-.-'000 . !..coo.o..).o-

do hereby sclemnly af®irm and ctate as under s-

|- \97@\.

- oo 1. That the dapomant is well acquinted with the facts of the
\.) X case deposer hzareirafter.

2. That the deponant has rzad the re joinder-afficavit €iled

“/f%——fmo\/o ’ by the applicant alonquith all conr.ected papers and is now
( o Hie Fmq17 ) in 2 position to reply the same,.
(K. G. AGRAWAL) L—
q&secr HEIAGTH1L (+m14a7) 3. That the respondent is keiry filing this supplementary

C{|Deputy Accountant Generz! (Admn.)

FET42 1T " TTRT (0 7 ;.1 goupter-affidavit to clarify certain asnects which have heen

Office ofithe Principal A, G. (A & E) I
3o %0, AT stated in the rejoinder affidavit and they are necsssary in
U P, Allahala}

the intersst of justice.

4, that tha r2soondent is c-nfining the reply ir this suprlemen—

tary countzr-affidevit to clarify the nositicn without qo'ny in

000.2
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( Zo o amgrar )
(K. G. AGRAWAL)
aflle ®T AAIA@IHIT (4q44)

5. Deputy Accountant General (Adm%)

FOAT -7 1401 F TP 8L (10

t 2

d1tails of rejoinder-affidevit.

5. That in reply to the contents of para:3 of the rejoinder~
affidegit it is clarified that the U P Housing and Development
Board is nct a State Govt Denmartment. It is an autonomous body.
As such, pay drawn by he petitinner, who was on foreign service
with the U P Housing and Development Board Lucnow, shall not be
treated as emolumasnts f-r pension but‘the pay whith he would have
drawn had he not been on foreign service shall alone be treated

as smoluments, The petiti~ner retired on 31.10,86 (A.N.), and

as such the rules prior to 1.1.86 is n-t applica~le in the present
case. The rules have been amended vef 1.1.1986 in implementation
of the recommendatins of the fourth Central Pay Commission to the
effect that only basic pay under R.R. 9(21) (a) (1) is taken into
account for the determinatinn of emolumsnts for pension. It has
already been stated in the counter=affidavit that the applicant
was not on deputati~n in any Covernment Deptt. b1t he was on
foreign service in U P Housing and Development Board, Lucknouw
wh‘bh is an autonomous body. The applicant has triec tc prove
that teing on deputation or rn foreign service is nne and same
thing by misiniarpretting the‘Facts,

Eﬁat the c-rtents of para 4 of the rejcinder~affidavit need

Office of the Principal A, G (A & E) I

Jo %o, 2A12iIT'Q
U. P, Allahabai

no comments,

.0003
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‘K. ¢ AGRAW

i * AV\

aﬂbgg-qg,g@”$‘((493§%3 person entitling him to mere pension thah whet wculd be admissible
It is

Sr:fDe'Juty Accountant Ge
q/.n BT B DRI 3

Office of?"the Principal A g
: I a, A BT E- I
: U p, Allahabag

neral
(Ihhnﬁa his senior who has not baen deputed to ex, cadre post.

1 3¢

7. That the contents of par= 5 of the rejoinder-affidevit relate

to C.M, No 2/1/87 PJC II dt 14,4.87 vhereas para 7 of the counter—

affidavit (of whick para 5 of the re joinder affidavit is the reply)

Hlates to Notification No 2/18/87 — P and P.u(P,1.C) dated

20. 7. 1988 (Annexure 3 of the application)e Thus the conents

of para 5 of the rejoinder-afficdavit are not relevant. Houwever,

contents of para 7 of the counter-affidavit aps reitcrated,

8, That the contents of paras 6 to 11 amd 13 to 17 of the rejoinder-

affidavit nsed no comments. Submissions made in the countar—

affidavit are, however, re-iterated in t~is renard,

9, That in reply t~ the contents of parz 12 of the rejoinder—
affidavit it is stated that the policy is based on tha fact that
since seniority principlés are ~ot obsarved in ceputing Covt.
emnloyees to Ex. cadre posts carrving the berefit of deputatinn
duty allowence, reckoning of deputztion duty allowance or other

emoluments in the mature of special pay as a r'sult thereof
A—

would confdr unintended and fortiteinus tenefit on such a peEs&ar

T ror M-I
A&
( E&Jﬁng to say that policy is artitrary, illesal or ceprici-us.

10, That the applicant could not make cut any cefe Fer interference
by the Hon'ble Tribunal and te application cdorerves t- te dismissed
with costs,
> \/ . fr‘f’D//fU\Y M ”
-
Lucknou : (%‘(Dﬂfbnﬂﬁi?" )
Dateds 9- /06— ¥/ ol (K. C. AGRAWAL)
QT AR ( w1z
S Deputy Accountapy,General (Adwr )
Lo (D B EICE IR I S SR

@Mlice of the Principal A, G. (A & E; |

—— gem P Ry e s o
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VERTFICATI™N

I, the above n=mmed deponant do hereby verify that the contents

paras

are trus to Bhe best of my knowledge and thase of

Y94 to (9 are based on records and legal advice. No part of

[l

it is false and nothing material has been concealed. So helg me Cod.
‘ — '

Signed and Verif‘ied .....-9.%Q..L"ay DP ..‘cc.oco.oo“gg'

at Lucknow,

n’:}- A%
: O

: ON ==~
AP apel?
“ S - PSR

Y s R,
D¥IposhBt grygry )
(K. C. AGRAWAL)
ARBT AGIRGTHIR (dmia4)
Sw-Deputy Accountant General (Admny)
WA 3Gy TeRer deponant s whepl
©ffice ofithe Principal A, G (A & E)-1 .

signed BB mwe il 3
U. P., Allahabad,

)Gy

Advocete

A
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