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Particulars to be examined

1, Is the appeal competent ?

2 , a) Is the application in the

prescribed form 7

b) Is the application in paper 

book form 7

c) Have six complete sets of the 

application been fijked 7

3 , a) Is the appeal in time ? '

H) If not, by hou many days it

 ̂ is beyond time?

c) Has suffieient case for not

flaking the application in time, 
been filed?

4 , Has the document of authorisatior/ 
l/akalatnama been filed ?

5, Is the application accompanied by 
8.D,/postal Order for Rs .SQ/-

6 , Has the certified copy/copies

of the order(s) against which the 

application is made been filed?

7 , a) Have the copies of the

documents/relied upon by the 
applicant and mentioned in the 
application, been filed 7

b) Have the documents referred 
to in (a) above duly attested 

by a Gazetted Officer and 

numbered accordingly ?

c) Are the documents referred 
to in (a) above neatly typed 

in double sapce 7

8, Has the index of documents been 

filed and pagoing done properly 7

9 , Have the chronological details 

of representation made and the 

out come of such representation 

been indicated in the application?

10, Is the matter rqised in the appli­
cation pending before any court of 

Law or any other Bench of Tribunal?

Endorsement as to result of examinati.on

"r

.A. ■ T
J
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p a rt ic ular s  ta bo Examined Endorsoment as to result of examination

1 1 .  Arc the app l ic a t io n /d u pl ic a te  m  ^
copy/sparc cqpiss signed ? . -f"-

'•■2. Arc oxtr-i capics of the application 
L'ib.': Annr.xurcs f ilod  ? •

■a} Idc-'-icai Ldth the Original  ?

b) Qct octivG

c) L'irting in Anncxurca ^

N03 ._______pa H-.3NC3 __?

' --â ye the f ^ u  s ize  cnualDpt-s

□earing full  dddrosscs of the .v  A •

rjspandants aain " ilcd  ?

« •  ̂ O 0

' ,4 ,  Arc the .given addrnss the 

rccistarod address 7

1 5 ,  Do the names nf tha parties

stated in  ch .  copies tally  with 

those indicated  in  the appli- 

cation ?

Prc th^ tr a 's la t io ns  ce r t i f ied  

to be tura or sjp.iorted by an 

A^'tida^'ib afiirming that they
aro trijj ?

■'  ̂ Pro facts* of the case

mentioned i n  icem n o , '6  of the *

anplieacion ?

a) Concise ?

b)  Linder d ist inct  heads ?

i Numbered eonsectiualy  IS.

d} "yped in  double space on one 

side jf the paper ?

16* r 'ue  the particulars  for incerim 

orcicr prayed for indicated  with 

reasons ?

1 9 ,  Whether all  the remedies haue 

been exhausted.
. ■ ■ 1\
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Hon'bio Mr. D • K.Agrav/al, J.M .

Hon’ble Mr. K .Obawa, ___ A.M«

Heard the applicant in person.

Admit *1 in regard to relief NO. 2 The 

/"*pplicant may amend relief No, 1 suitabl<y as advised.

Issue notice to opposite parties to file counter 

within 8 weeks^ rejoinder may ''e filed within 

2 weeks thereSfter.

Put up ^fore  D.R.on 22,10.1990 for 

completion of pleadings.
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IN THE CENl’RAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH 
CIRCUIT BENCH * LUCKNOW

Registration 0 . A .N o *257 of 1990(L)

R .S ,Srivastava  , , , ,

V s ,

Union of India 6  Others ♦ . . .

Applicant

Respondents

‘W-

Hon»ble M r.Justice U .C .Srivastava ,V .c*

Hon*ble Mr>A.B«Gorthi. Men>ber(A )

(By Hon*Mr.Justice U .C .Sriv astava ,V .C .)

The applicant held the post of Audit Officer in 

the O ffice  of the Accountant G eneral(A udit )- I,u .P .,

Allahabad« and he retired from the i>aid post on 31 .10 .1986«  

Earlier the applicant remained on foreign service in U .P . 

Housing and Development Board,Ltiknow from 7 .8 .1 9 8 2  to 

31. 10 .1966 , vdiexe he was drawing deputation allowance 

@ R s .lO O / per month from 7 .9 .8 2  to 31 .12 .85  and from 

1 .1 .8 6  to 6 .9 .8 6  $  5% of the basic pay i . e .  Rs. 3125/- .

The applicant has filed  an applic  ation before this 

Tribunal claiming 20% of the basic pay as deputation 

allowance from 7 .9 .8 2  to 3 1 .12 .8 5  and 10% of basic pay as 

deputation allowance from 1 .1 .8 6  to 6 .9 .8 6 , and the matter 

is  s t il l  pending.

2 . The present grievance of the applicant is  that

prior to 1 .1 .8 6  the deputation allowance we» added i

^oltanents for calculating the pension. But'ftom 1* 1*86 the 

Government changed its poJLicy^nd notifications were issued 

by which this  benefit has beer^atched  away, though the 

benefit which has been given to the Doctors prio^ to 1.1 .198C  

i . e .  non practising allowancdi te" s t ill  continueswl^:h basic 

pay for calculating the pensionary benefits. This declara­

tion has been made by the O .M .No . 2 /1 /8 7 -pic I I ,  dated

matter
1 4 .4 .1 9 8 7 . Note 7 of the said O .M . which



*

thls application reads here as under»>

"  The pay drawn by a Government servant vrfiile in 

foreign service w ill not count for retiral benefits 

but the pay which he would have -beea- drawn in h is  

parent department would count for purpose of computing 

emoluments •**

The applicant contenis that this ca»-fee BXbltrary 

and violative to the Article  14 of the Constitution of India 

and there is no rationalf^ behind this cut and this

cut off^aate v*ich has only created two classes without ^  

giving any reason, resulting in  benefit to one class and 

denial of benefits to another*

3, The respondents have apposed th is  application

and pleaded that the non-practicing allowance with deputat-
i —L- ^

ion is granted to Doctors for aggrieved not ^  i n d u l ^  in

private practice and the non-practising allowance is

included in the basic pay. Regarding the policy it has

stated and contended that Earlier this policy itself

creating two classes, one who get on certain deputation

and the otheis. who could not get any deputation post* wi'

the result even in the same cadre and same service one

gets higher pension but the others^tnpe to get lower

pension, even though at the time of retirment they were

in the same pay scale or holding the same post in the

parent department.

4* The contention vHaich has been raised on behalf

of the Central Goveriw»nt cannot be rejected* Obviously

it is tr\ie tnet the government itself allowed this practice 

when
but later o n /it  was found 6ot equitable, a decision was 

taken to reverse the earlier policy*

5 , The earlier Policy created two c4isses one of

the favouryand the other of noli favoured class^ ^ v o u r e d  

those who succeeded in geting deputation posts# However,

-2-



- 3 -

the others who ^ o u l d  not get any deputation posts during

Uj-c
their service period Rar-Jaajjiy unfavoured W  this* It

4^ on
appears as the cut o:^ date which has been put/some date

or the other was to be put, and it was decided that

with effect from a particular date a person should not

get benefit* No one can clairo a deputation post by right^*

I t  is the choice of the err.ployer to give deputation post

or not to give deputation post, and as such it cannot be

said that any discribmination has been done, and the policy

decision is arbitrary or it will result in Inequity or

creation of two classes which was earlier unknown*

Since long the government has adopted its policy and has

been given this benefit to many others, and those who

^  were in service frcan 1*1*1986 could get various deputation

or were holding deputation posts, they will get benefit

of deputation |>n their pension also were all of suddgen

deprived of the same*

6* Ac£»rdii^if we are dismissing this application,

but with a recdmmendation that the ®<kvernc^nt should 

re-consider its decision regarding those who were in
; ^  \kiO

service from 1*1*1986 already held the deputation

post at that time and there was no doubt in their mind

th<tt the benefit of lihe same would also not be given to

them*

Member ( «  Vice-C2iairraan

(sph)
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APPLICATION UNDEE SECTION 19 OF THE ADMINISTRATIVE 
TRIBUNAL ACT, 1985.

Title of the case S Non-inclusion of Deputation Allowance
for the purposes of retiral benefits 
with effect from 1,1 ,1986 vis-a-vis. 
Non-practising Allowance.

I N D E X

Serial No. Description of documents 

— — — —

Page Nos.

/

y-

n

1 .
2.
3.

4.

5.

^plication

Copy of letter No,38/4/90 P&PW/A 
dated 27.2 ,1990 (Annexure 1)

Copy of D .P .&  P.W. OM No, 
2/1/87-PIC-II dated 14 ,4 ,198?
(Annexure 2)

Copy of D .P ,&P ,W , Notification 
N0.2/18/87-P&PV/CFIC) dated 
20,7,1988 (Annexure 3)

Copy of M.F. OM No, 20014/15/
86E IV/E 11(B) dated 5, 10, 198a^Ann.4)

Copy of Representation of 
i^plicant dated 5.2,1990 
(Annexure 5)

1 to IX

13
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SIGNATURE OF THE APPLICAl'JT
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For use in Tribmal office

Date of filing 

OR

Date of receipt 
by post

Registration No, %

Signature 
For REGISTRAR

IN THE CENTRAL ADL4INISTRATIVE TRIBUNAL, 

. ■ CIRCUIT BENCH, LUCKNOW.

V-

R.S* Srivastava, son of late Shri Lachchu 

Raia, aged about 62 years, resident of 

4/553, H .I .G , Sai Sadan, Vikas Nagar, 

Kxjrsi Road, LUCKI'IOV/,

Versus

1, ( i )  Union of India through the

Secretary, Government of India, 

Department d f  Pension and Pens­

ioner’ s V/elfare, New Delhi.

( i i )  Union of India through the

Secretary, Ministry of Finance, 

Department of Expenditure, 

Government of India, New Delhi.

2* The Accountant General (Audit)-I,

U .P , ,  Allahabad.

3* Pay and Accounts Officer, Office

of the Accoxintant General CAccounts)- 

I ,  Allahabad,

^plicant

Respondents,

.D.e1b.alJLa-.Q/ Appi49.a1d>o?a

1, Particulars of orders against which the application 
is made J-



A

)-

( 2 )

(1) Letter No. 38/4/90-J^&PWA dated 2 7 .2> 1990 of 

Government of India, Department of Pension and Pensioner's 

Welfare, Nev/ Delhi, addressed to the Applicant, rejecting 

the claim of inclusion of Deput]fation Allowance for 

retiral benefits with effect from 1 .1 .1986 vis-a-vis 

Non-practising Allowance. A copy of the said letter 

dated 27.2.1990 is being filed as Annexure No.1.

(2 ) Note 7 under rule 33 of CCS Pension Rules.

2. Jurisdiction of the Tribunal

The iipplicant declares that the subject matter 

of the order against which he wants redressal is within 

the jurisdiction of the Tribimal.

3. Limitation

The iipplicant further declares that the appli-

V  cation is within the limitation period prescribed in

^  Section 21 of the Actoinistrative Tribujial Act, 1985

4. Facts of the case:

4 .1 . That the Applicant held the post of Audit 

Officer in the Office of the Accountant Gener^ (Audit)-
*

I ,  U .P . ,  Allahabad. The old scale of the post was 

te.840-1200 and the scale was later revised to Rs. 2375-3500 

with effect from 1^1.1986j, consequent on the recommendar- 

tion of IVth Central Pay Commission.

4 .2 . That the Applicant retired on siperannua- 

[tion from the above post on 31 *10.1986.

4 .3 . That the Applicant remained on foreign 

service with U.P. Housing 3  and Development Board, Lucknow



V

J-

( 3 )

from 7 .9 .1982  to 3 1 .1 0 .198 6 .

4 .4 . That the Applicant drew dqjutation allowance 

on foreign service from 7*9 .1982 to 31 .12 ,1985  @ Rs.lOO.OO 

per month and from 1 .1 .1986  to 6 .9 .1 9 86  §» 5% of the basic 

"V pay o f Rs.3125 .00

4 .5 .  That the Applicant has filed  an application 

in  the Central Administrative Tribunal# Circuit Bench, 

Lucknox-/, claiming 20% o f  basic pay as deputation allowance 

from 7 .9 .1982  to 31 .12 .1985  and 10% o f basic pay as 

deputation allowance from 1 .1 .1986  to 6 .9 .1 9 8 6 . The said 

application was registered as O .A .86  (l ) / 1989 . The said 

^p l ic a t io n  is pending for final hearing.

4 .6 .  That prior to 1 .1 ,1986  the d ^u ta t io n  allow­

ance and non-practising allowance both were included in 

emoluments for the purpose of retiral benefits as they 

were included in  the term pay on whic£h emoluments were 

based.

4 .7 .  Fundamental Rule 120 lays down that a 

Government servant ip foreign service may not elect to 

withhold contributions and to forfeit the right to count 

as duty in  Government service the time i^ent in  foreign 

enployment. The contributions paid on his behalf main­

tains his claim to pension or to pension and leave salary, 

as the Case may be, in accordance with the rules o f the 

service of which is a. member. Neither he nor the

foreign enployer has any right of prc^erty in  a contri- 

bution paid  and no claim for refund can be entertained.



A

( 4 )

4 .8 . That as per the conditions of d ^u ta tio n  on 

foreign service contained in letter No. Sr.DAG(a ) / 2 1-134/ 

855 dated 23 .9 .1982  from A .C . U.P« I ,  Allahabad, addressed 

to Housing Ctommissioner# U *P ., Lucknow, the U .p . Housing 

and Development Board, U .P ., Lucknov, have paid pension 

(Contribution to Respondents 2 and 3 on the ma?cimum of 

jscale of Audit Officer, Rs.2375-3 500, for the period from 

%  11 .1 .1986  to 31 .1 0 .1 9 8 6 . That the pay o f the /^plicant

was Ks.3125.00 v/ith effect from 1 .1 .19&6  and Rs.3200.00 

from 1 ,9 .1 9 8 6 . The deputation allowance was drawn #  5%

^  o f basic pay as per the revised rules of Government of

In d ia . The amount of d ^u ta tio n  allowance @ 5% on basic 

pay of Rs.3125.00 comes to Rs.156.00 and on basic pay @

Rs.3200.00 comes to Rs.160.00. These amounts v;hen added to 

..^basic pay of Rs.3l2b.00 and Rs.3200 .00  would come to 

Rs.3281.00 and Rs.3360.00 respectively. When the errployer 

ihas paid  contribution for jfension on Rs,3500 .00 , the

V  amount which exceeds Rs.3281.00 and Rs.3360 .00 , and aS such

y  the applicant has become entitled to the pension to be

Calculated on the basis of emoluments of Rs.3281 .00  from

1 .1 .1986  and Rs.3360.00 from 1 .9 .1986  re p ec tiv ely , but 

the elements of deputation allowance was not included 

in  the emoluments while arriving at figures o f  pension 

and pensionary benefits because the emoluments with effect 

from 1 . 1 .1 9 8 6  were to be reckoned only on basic pay vide 

Department of Pension and pensioner's welfare 0#H. NO. 

2/1/87- PIC I I  dated 14 .4 .1987 , a copy of which is being 

filed  as imnexure lfe.2 to this application. The question 

o f inclusion of d<¥>utation allowance into the term ’basic 

pay' arose when Government of India issued orders in 

their D .P .5P .W . Notification lio .2 /18 /87^6PW (PIC ) dated



%

( 5 )

2 0 .7 .1 9 88  for inclusion of non-practising allowance into

the term ‘basic pay ’ . The Applicant will suffer immensely 

i f  the d ^u ta tio n  allowance is  not included in ’ Basic 

Pay* for the purposes of coirputing enrcluments and thereby 

arriving at figures o f pension and other pensionary bene- 

i f it s , h copy of the said notification dated 2 0 .7 ,1988  

is  being filed as Annexure tfo.3 to this ^ p lic a t io n .

y-

4 .9 . That the principle of fairplay and equity 

also enjoiiis that the whole category of i^ecial pay v iz . 

deputation allowance, special duty allowance and non­

practising allowance, should have been considered for 

inclusion in the term of Basic Pay and thus inclusion

o f non-practising allowance only in Basic Pay was ubjusti-
^ --------- --------------- - ■
fied and illegal.

4 .1 0 . That the note 7 under rule 33 of C .C .S . 

pension Rules, 1972 states that “ the pay drawn by a 

Government servant vrhile in foreign service will not 

count for retiral benefits  but the pay which he would 

have been drawn in his parent d^artm ent would count for 

purpose o f conputing emoluments.

4 .1 1 . That the above note 7 vinder rule 33 ox 

C .G .3 .  pension Rules, 1972 differtiating between those 

j^on d ^u tatio n  to Government departments for purpose o f 

counting deputation allowance a conponent o f pay for 

retiral benefits was wholly illegal and irrational and 

violative of Articles 14 and 16 o f the Qjnstitution of 

In d ia . Those drawing deputation allowance in  Government 

'^departments were benefitted and those drawing d^u tation  

aia>owance on foreign service we)^ deprived of the bene- 

 ̂ fits  of counting d ^u tatio n  allowance for retiral



benefits as note 7 under the aJx)ve said rule allowed 

only the pay admissible to dqputationist in his parent 

d^artm ent to be counted for r e t i r ^  benefits. The note 

7 o f rule 33 of C ,c *s . Pension Rules, 1972# was therefore 

wholly illegal and rx>t sustainable in the eye o f  law. 

Dividing the homogenous class o f d^utatio nists  into 

two classes resulting in benefit to one class and denial 

jSOL o f  benefits to another definitely attracts drown o f 

Article 14 of Constitution o f  India and is liable to be 

struck down.

Y

^  4 ,1 2 . That immediately when it  came to the know­

ledge o f the iipplicant that Government of India had issued 

orders to include the non-^ractising allowance into ‘ basic 

pay* under rule 33 o f pension Rules, he wrote to Govern­

ment of India in  February 1990 to include the

d ^u ta tio n  allowance also into the term ‘ Basic Pay*# but 

the prayer o f the ^ p l ic a n t  was rejected vide orders, 

contained in  letter Nb.38/4/90-I>£i>W/A o f Department of 

pension and pensioner’ v;elfare dated 2 7 .2 .1 9 9 0 , A ocpy 

o f  the said order is  being filed as Annexure l^io.l.

( 6 )

4 .1 3 . That the Government of India, Ministry 

of Finance, in  their O .K . Mo.2 0014 /l5 /85 /li- IV /n .II(3) 

dated 5 .l0 .l9b & , in pursuant to the judgment of Central 

Administrative Tribunal, issued orders that special (duty) 

allowance shall also be treated in the same manner as 

special pay was being treated prior to 1 .1 .1986  for the 

purpose of conputation o f retirement benefits. Deputat­

ion Allowance prior to 1 .1 .1986  was also included in the



( 7 )

( fj

term 'pay* for the purposes o f conputation o f retirement 

benefits, A oopy o f the said orders dated 5 ,1 0 .1 988  is 

being filed as Annexure No»4.

A

4 .1 4 , That the Fourth Central Pay Commission 

R ^ o r t  recommew3ations regarding pension stated as under $

'•Itor the pxirposes of retirement benefits should 

be basic pay in  the revised pay structure*'.

Accepting the above reconwendations, the Governir^nt of 

India, D^artraent o f Pension and Pension welfare^ in 

their O .M . JSiSXSSSi «0.2/l/87/t>IC- II dated 14 .4 .1987  issued 

orders for revision o f provisions regulating pension in 

pursuance o f  Fourth Central Pay Commission.

Para 4 ,1  o f the said memo r e ^ s  as under

Emoluments t 4 .1 .  The term ‘ Emoluments for purposes of 

calculating various retirement and death benefits shall 

mean basic pay as defined in  F .R , 9 (2 1 )(a ) ( i )#  which the 

Government servant was receiving immediately before his 

retirement or on date o f death. Similarly the term 

•average eiTX)luments* shall t>e determi;^ed v;ith reference tol 

emoluments drawn by a Government servant during the 

last ten months of his service,

A copy o f  the said orders dated 14 ,4 ,1987  is being filed 

as Annexure lto.2. The Government of India amended the 

pension rules 1972 vide D^artment o f pension and pensioj 

’ I-gelfare Kotification Kb,2/18/87-P&PW/(PlC) dated 2 0.7.8^ 

and included i'fon-practising Allowance into the _defijiiti<| 

o f  Emoluntents.

Amended Rules 33 re aids as under *

33 , Emoluments s The ejipression •emoluments' ireans
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( 8 )

basic pay as defined in Rule 9 (21 ) (a) (i )  o f the Funda­

mental Rules which a Government servant was receiving 

imnediately before his retirement or on the date of 

his death and will also include non-practising allowance 

granted to medical Officers in l ieu of private practice” .

U  copy o f  the said orders dated 20 .7 .1 9 8 8  is  being annexed 

 ̂as ftpnexure 3 ,

4 .1 5 , That prior to 1 .1 .1986  the emoluirents for 

the purpose o f retiral benefits were being oonputed on 

the basis o f ‘pay* which also included ^ e c i a l  duty allow­

ance, drputation allowance and also the non-practising 

allowance. The IVth Central Pay Commission recommended 

that the basic pay only should be considered for purpose 

o f  conputiiig the emoluments. Accepting the above recomm­

endations the Government of India# vide their O .M . dated

1 4 .4 .1 987 , issued orders that only ‘ basic pay' shall be 

taken into consideration for purpose o f ’ Emoluments* with 

effect from 1 .1 .1 9 8 6 . Thus neither the deputation allow­

ance was included in emoluments v)ot non-practising allox'^- 

ance with effect from i , 1 .1986 . Issuance o f orders dated 

2 0 .7 .1 9 8 8  by Government o f India# to include non-practis- 

ing allowance also in  the term 'B asic  PaY* under Rule 33 

o f C .C .S . Pefasion Rules# 1972 with effect from 1 .1 .1986  

was not only 'XSsiQsisstSi violative o f  Article 14 and 16 of 

Constitution of India# but also resulted in undue benefits 

given to doctors by misuse of powers and denial of 

benefits to those drawing d ^u ta tio n  allowance with effect^ 

from 1 ,1 .1 9 8 6 . The doctors w ill be getting more pension 

las conpared to those getting deputation allowance and this 

will be wholly illegal and irrational and capricious on



( 9 )

the part o f Government o f India. I t  also suffers from 

Vice of favotiritism and unfettered discretion. I t  is  

further to mention that prior to 1 .1 .1986  both d^uta-  

tion allowance and non-practising allowance were being 

l^included in pay on the basis o f which emoluments for 

\ purpose of corrputation o f  retiral benefits were being

calculated. Inclusion of non-practising allowance into 

ijthe term 'Basic Pay' and ignoring the deputation allow- 

i ance to be included in the term 'Basic Pay' would result
I
[i in  the increased emoluments for purpose o f  retiral 

benefits to those drawing Non-Practising Allowance and 

decreased emoluments to those drawing Deputation Allow­

ance while both the allowances were at the same par 

prior to 1 .1 .1 9 8 6 . The act of Government of India would 

thus be wholly unjustified, illegal and irrational. A 

copy o f the O .H . dated 20 .7 .1 988  is being filed  as 

Annexure 3.

4 ,1 6 . That the cause of action arose on 2 7 .2 ,9 0  

when final order for rejection o f the representation of 

the Applicant for inclusion o f  d ^u ta tio n  allowance in 

the term ‘ Basic Pay* under rule 33 of C .c .S ,  Pension 

Rules 1972 v/ere passed by Government o f In^ia , Dq>artment 

o f  pension and Pensioner's Welfare, New Delhi, on 

2 7 .2 .1 9 9 0 , vide their letter No .38/4/90-P&PV//a  dated 

27 .2 .1 99  0 (Annexure 1 ) . The ccpy o f the representation 

o f  the i!!pplicant is being filed as Annexure 5 to this 

epplication.

5 , Grounds

That being aggrieved by the rejection of the 

representation by Department of Pension and Pensioner’ s



\

Welfare, vide their letter dated 27 .2 .1 99  0, the i^plicant 

had no other efficacious and effective remdy except to 

invoke the jurisdiction of this Hon’ ble Tribunal for 

enforcement o f  his legal and constitutional rights, 

inter-alia/ on the following grounds t

(i )  Because note 7 o f rule 33 o f C .C .S .  Pension 

Riales 1972 was illegal and violative o f Article 14 and 16 

o f the Constitution of India*

( i i )  Because the decision of the Governitffint of 

India  to include non-practising allowance as basic pay 

for retiral benefits and rrat including d ^u ta tio n  allow­

ance as basic pay for purpose o f retiral benefit was 

wholly arbitrary, illegal and irrational because both 

the allovfances fell under the category of j^ecial pay 

as described in lUndamental Rules.

( 10 )

)

C

( i i i )  Because the doctors drawing non-practising 

allowance would be put to an advantageous position as 

conpared to those who had been on deputation and drew 

dqputation allowance. The doctors would get an enhanced 

pension whereas the Government servants who remained on

deputation V«5uld not get an enhanced pension.

(iv) Because the action o f  Government o f  India 

does not conform to the principle of fairplay and equity.

(v) Because the action of Government of India 

in including non-practising allowance into Basic Pay for 

purpose of Retiral Benefits and excluding the deputation 

allowance, v/as violative of Article 14 and 16 of Consti-J 

tution o f India.



\

6 ,  Details o f remedies exhausted t

The ^ p l ic a n t  deoikares that he has availed o f  all 

the remedies available to him under the relevant service 

rules etc.

The ^ p l ic a n t  ha<3 written a detailed letter 

dated 5 ,2 .1 9 90  to the Secretary, Governnent o f India# 

D ^artnent of Pension and pensioner's Welfare, Nev; Delhi, 

claiming that the action o f Government o f  India to include 

the non-practising allowance admissible to Doctors for 

retiral benefits with effect from 1«1.1986 and amending 

rule 33 and not including the deputation allowance for 

retiral benefits was arbitrary as both the allowances 

fall in the category of special pay (Annexure 5)

The said representation was rejected by the above 

Department of Government of India vide their letter dated 

2 7 .2 .1 9 9 0  (APnexure 1 ) .

( 11 )

c

7 . Matters not previously filed or perking with any other 

coxirt *

The ^ p  lie  ant further declares that he had not 

previously filed any ^p lic a t io n , writ petition  or suit 

regarding the matter in  r e j e c t  of which this application 

has been made before any court or any other authority or 

any other Bench of the Tribunal nor any such application, 

writ petition or suit is  pending before any of them.

D

0  >

8 . Reliefs sought t

The Hon*ble Tribunal may be pleased to j

( i )  declare Note 7 to rule 33 o f  C .C .S . Pension
 ̂ O  Q / •

,  ,  H -ruiuL ^  _

^  (' 4 ,. - J  - i
i

/V-*'
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Rules, 1972 as null and void.

( 12 ) &

( i i )  direct the Respondent No.l to include the d^u t-  

ation allowance also in the term ’ Basic Pay* as 

has been done for non*^ractising allowance of 

doctors for the puipose of conputing 'Emoluments* 

under rule 33 o f  C .c .s .  Pension Rules, 1972 with 

effect from 1 ,1 ,1 9 86 ,

( i i i )  consequently to direct tte Rej?>ondents K0.2 and 3 

to revise the pension end pensionary benefits of 

the ^ p l ic a n t .

9 .  interim order, i f  any, prayed for : 

tio interim order prayed for.

10. The Application is  being sxibmitted personally and is 

to be heard at Lucknow.

11. Particulars o f Postal Order s ^  ,^8 /

psob. MO.. 8

12. L ist  o f enclosures s 

As per Index and one postal Order as detailed

 ̂ in para 11.

VERIFICATION

I ,  R .S , Srivastava# s/o late shri Lachchu Ram, 

aged about 62 years, resident of 4/553 HIG, Sai Sadan, 

Vikasnagar, Kursi Road, Lucknow, do hereby 3aC3SX verifyj 

that contents o f para 1 to l ^ a r e  true to my personal 

knowledge and that I have not si:?>pressed any material 

^acts.

^ t e d ^ A u g u s t  Zo f 1990. SIGNATURE OF THE APPLK



f\. s “i •̂’  ̂‘ t . A .! ^
I . t(.-'VvCu t'j .̂..!; \ ' >'. f!/ . , Kt‘j iNriri-’tM V ' ,'̂ j

No.38/4/^-P(iFlf/A  ̂ ^  \ 3
, Department of Pension and Pensioners* Welfare

Hew Deini, Dated the 23rd Febo 1990«

fo 27
Shrl R .S . Srlvastava, i
4 /553 , H I G Sai Sadan,
Viicasnagar, Ku b sI Road, 

i Opposite Police Out post,
L,uc*giow«

-V SuTaject: Non-inclusion of deputation allowance
 ̂ for cotiputing Retirement behefits'

with effect from 1«1.1986-

««««

Sir,

' Please refer to your letter dated the 
5th February, 1990 on the above subject.
4

2« In respect of Government servants who
'^re tire /d ie  in harness on or after 1st Januai-y, 1986 

only basic pay as defined in FR 9(21) (a) (i) which 
tha GoverDnent servant was receiving i-nmediately 
before his retirement or on the date of his death 
is treated as emoDuments for purposes of calculating 
various retirement and death benefits. That being the 
position the special deputation allowances drawn by 
you from 1.1.198S cannot be counted for pensionary 
benefitSo The Supreme Court judgement in Nakara’ s 
case is hardly relevant to the issue.

V  Yours faithfully,

( Nedun^M i 
Lcer

A/feQ

»>
V
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ijfiaV should be adequately explained, while m akm g the reference, and 

rtihe meanwhile the retired officer seeking permission for taking up the 

oomercial employment should also be advised properly that his case is 

inder consideration and he should await G ov^n m ent  s decision on s 

TjQuest. The intention of the above provision/does not appear to have 

Seen appreciated in the proper light and so^e  Ministries/Departments 

vjVe assumed that once an intimation has bben sent to the retired pcn- 

■ rdncr seeking permission for taking up a rfommercuil employment i.

IjS case is under consideration, the time-li^t of 60 days la.d down in the 

jtile 10 (4) of the Central Civil Services ^Pension) Rules, 1972, will not 

«{applicable at all.

i* 2 Rule 10 (4) of the C .C .S . (Pensio(i) Rules, 1972, envisages a statu- 

ttrv limit of 60 days within which the decision on the request made by a 

-H ire d  pensioner for taking up a cammcrcial em p lo y m en t shou d e 

fsmmunicated to him and if Government does not refuse tne grant o 

Kmiission and communicate the refusal to the pensioner within 

Eriod of 60 days, Government sl£ll be deemed to have graced the 

^m ission applied for. As  the st/tu^ry rule casts a duty on Govern- 

to take-^ decision on the appltotion of the pensioner within ^  ’

,.;f60 days, c'bnsideration of s u A  an a p p l i c a t i o n  cannot be extended

.lonciHhat period merely by Writing to the petitioner * a t  h e ^ ^ o ^ ^  

the decision of the Goveri^ent in the matter, even after the expiry 

" the prescribed time-limit, /^ x e c u t iv e  instructions cannot go b e y ^

" specific provisions of the statutory rule, it is clarified

■ "Vail Administrative Ministr/es/Departments that ^rant ol

UfDiission to take up corttaercial employment should be 

;^itiously  at every stagJand the final decision should 

, S u n i c a t e d  to the applicant within a period of 60 days of̂ ^^he da t of 

Tapt of his applicatioi/or the receipt of the additional

for from him, if jtis original application did not contain all the

" ■ rormation necessary M  processing his case.

provision^of this Department O .M . ,  dated the 19th March 

ed to in m ra . 1 above, may, therefore, be read in the ught o!
3. The _

77, referred---

-‘ -cianfication contained in this O .M .

r
278

n .P .  d  P .W ., O .M . N o. 2/1/87-P/C-//, 

dated  14-4-1987

Re>ision of provisions regulating Pension in pursuance of  
Government decisions on recommendations of the 

Fourth Central Pay Commission
\  The undersigned is directed to state that in pursuance of G o v ern n ien t

J J ^ o n t h e  Recommendations of the Centra Pay C o m m , ™

■'^unced in this Department’s Resolution N o . 2 / 13/87-PlC, datea 

•M 987 , the President is pleased to introduce the following

/{tilled

HaJhilia ""Aaman

Advocatc, High  l ■ u't 

Services Triljunata,

C - 4 - A -



I
C o ^ c ^  Li^ck'/V^v-

OA Nrt' (L^ ^

"R  5 ^?>u^aSfcW-j9 - P<

V l̂̂ S^̂ y^

U-U. ^ V7 9 1 . ^

<

r

A

324 PENSION, D .C .R .G .

modifications in the rules regulating Pension, Death-cum-Retiremf*' 

Oratuily and Family Pension under the C .C .S . (Pension) Rules, 19*: 

(hereafter referred to as Pension Rules).

2. These orders apply to Central Government employees covcrnrd 

by the C C S .  (Pension) Rules, 1972. Separate orders will be i'ssucd K  

the Ministry of Defence, Ministiy of Railways and the A .I.S . DiviM>i 

of the Department of Personnel anu Training in respect of Armed ForccJ 

Personnel, Railway Employees and the Officers of All India Sc m ;ccs 
respectively.

Date o f Effect

3.1 The revised provisions as per these orders shall apply to Govern­

ment servants who retire/die in harness on or after 1-1-1986. Scpau't 

orders have been issued in respect of employees who retired/died bcforr 
1-I-1986.

3.2 Where pension has been provisionally sanctioned in cases occur­

ring on or after 1-1-1986, the same shall be revised in terms of these orders

In cases where pension has been finally sanctioned under the pre-rcvi^

orders and if it happens to be more beneficial than the pension becoming 

due under these orders, the pension already sanctioned shall not be rcvis<̂ i 

to the disadvantage of the pensioner in view of Rule 70 of the C.C.S- 

(Pension) Rules, 1972.

Emoluments

4.1 The terms ‘Emoluments’ for purposes of calculating various 

retirement and death benefits shall mean basic pay as defined in F.R- 

y (21) {a) (/), which the Government servant was receiving imnii-diatcly 

before his retirement or on the date of his death. Similarly the term 

Average Emoluments’ shall be determined with reference to emoluments 

drawn by a Government servant during the last ten months of his servicc.

-1 ,, h i k a  4.2 The term ‘Pay’ in these orders means the pay in the revised

* , .V  Higli and scales promulgated under the C .C .S . (Revised Pay) Rules, 1986.

rviccs Tribunals,- Pension

- 4 S e c to r  5.1 The Service Gratuity for qualifying service less than 10 years

i-iiaoaS". shall be calculated at uniform rate of half m onth’s emoluments for ever>'

corripleted six monthly period of service instead of at the rates specified 

in the Table below sub-rule (1) of Rule 49 of the Pension Rules.

p  Pension shall be calculated at 50 per cent of average emoluments 

in all cases instead of under the slab formula given in clause (a) o f  sub­

rule (2) of Rule 49 of the Pension Rules and shall be subject to a mini­

m u m  of Rs. 375 p .m . and m aximum  of Rs. 4,500 p.m . The provisions of 

other clauses of sub-rule (2) and those of sub-rules (3) and (4) of Rule 49 

of the Pension Rules shall continue to apply except that reference to

C
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to the counting of service of teachcrs rendered by them in Aided, recogniscd 

schools in Delhi and outside Delhi prior to coming over to Delhi Adminis­

tration for pensionary benefits may be settled accordingly.

(//) In regard to the clarification regarding interest to be charged from 

the employees who joined Government service be deposited "without 

mterest in the employees G .P .F . Accounts and the share of the employer 

towards C .P .F . with 6 %  simple interest it is clarified that this is to be 

regulated with the instructions contained in Department of Pension and 

Pensioners’ Welfare, O .M .  No . 28/10/84-Pension Unit, Vol. I, dated 

12-9-1985 {published in Sw am ysncw S as S/. No. 203 o f  October, 1985) 

which means that interest t(i. 6 " '  will be charged on the entire amount.
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D.P. & P. IV.. Motfn. No. 2;\%^^1-P8lP W  {P!C) 
20-7-1988

I' I

Amendment to (fic Central Civil Services (Pension) Rules, 1972

S .O .  No. 2388. -In exercise of the powers conferred by proviso to 

Article 309 read with clause (5) of Article 148 of the Constitution, and 

alter consultation with the Comptroller and Auditor-General in relation to 

persons serving in the Indian Audit and Accounts Department, the Presi­

dent hereby makes the following rules further to amend the Central 

Civil Services (Pension) Rules, 1972, namely:-

1. (1) These rules may be called the Central Civil Services (Pension) 
Third Am endment Rules, 1988.

They shall come into force on the date of publication in the 
Official Gazette {6th August, 1988).

GO
nar,ic,

t l p h  < o u r t

■ ' l i b u n n l * ,

-A - 1,
t - i  h i . n a g a r ,  L U C K N O V /

■ 2. In the Central Civil Services (Pension) Rules, 1972,

(1) in Rule 3, in sub-rule (1)- ■

(a) in clause (c) for the figures and words “ 21 years”  and “ 24

■K*d years the figures and words “ 25 years”  shall be substituted;

(b) in clause ( / )  the words and figures “ and includes ‘Family Pen­

sion, 1950’ admissible under Rule 55”  shall be omitted;

(c) for sub-clause (//) of clause (j), the following sub-clause shall 
be substituted, namely:—

Payable under sub-
rule (1) of Rule 50; and” ;

(2) for Rule 33, the following rules shall be substituted, namely:—

..cH ‘̂ ^P'^cssion “ emoluments”  means basic pav
as defined in Rule 9 (21) («) (/) of the Fundamental Rules which a Govern­

ment servant was receiving immediately before his retirement or on the

N -V. .

r’A
s r

‘r-' "■*....; ■ 111
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r

date of his death; and will also include non-practising allowance granted 

to medical officer in lieu of private practice.”

(3) in Rule 38, in sub-rule (2) in clause (a), for the words “ seven 

hundred and fifty rupees” , the words “ two thousand and two hundred 

rupees”  shall be substituted;

(4) in Rule 49—

(a) for sub-rule (1) including Table thereunder, the following sub­

rule shall be substituted, namely :-

“ (1) In the case of a Government servant retiring in accordance with 

the provisions of these rules before completing qualifying service of ten 

years, the amount of service gratuity shall be calculated at the rate of half 

month’s emoluments for every completed six monthly period of qualifying 

service” ;

(/?) in sub-rule (2) lor clause (a) including Table thereunder the follow- 

/ \ n g  clause shall be substituted, namely:—

\
“ (2) (a) In the case of a Government servant retiring in accordance 

with the provisions of these rules after completing qualifying service of 

not less than thirty-three years the amount of pension shall be calculated 

at fifty per cent of average emoluments, subject to a m aximum  of four 

thousand and five hundred rupees per mensem” .

(5) in Rule 50—

(a) in sub-rule (1). for clause (h), the following clause shall be sub­

stituted, namely.—

"\b ) If a Government servant dies while in service, the death gratuity 

shall be paid to his family in the manner indicated in sub-rule (1) of 

Rule 51 at the rates given in the Table below, namely —

Length o f  qualifying service R a te  oj death gratuity
"T- (i) less than I year;

(//) one year or more but less 

than 5 years:

(Hi) 5 years or more but less 

than 20 years:

(/v) 20 years or more

2 times of emoluments.

6 times of emoluments.

12 times of emoluments.

half of emoluments for every 

completed six monthly period, 

of qualifying service subjcct to a 

m aximum  of 33 times of emolu­

ments.

’’ribuna ls , 
Scctor - A - I,

. . .»£nagar, LUr.K V
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5. As laid down in the Ministry of Finance, O . M „  dated 29-11-1969. 

the ex  gratia  pension is not admissible to (a) those who were dismissed/ 

removed from service and (6) those who resigned from service.

6. Arrears of ex  gratia  pension will be payable w.e.f., 1-7-1986. Life­

time arrears of ex  gratia  pension will also be admissible in respect of C .P .F . 

beneficiaries who were alive on 1-7-1986 and died subsequently to that 

date, for the period from 1-7-1986 to the date of death.

7. The periodical certificates such as life certificate, non-employment 

certificate, etc., prescribed for drawal of pension will also be required to 

be produced by the recipient of the ex  gratia  pension to the appropriate 

disbursing authorities.

8. These orders apply to all civilian Central Government employees 

including civihans paid from Defence Services Estimates but will not 

apply to Railway employees. Separate orders will be issued by the Ministry 

of Railways (Railway Board) for the railway employees.

283

M .F ., O .M . No. 20014/15/86-£. IV /E . I I  {B). 
dated  5-10-1988

Spccial (Duty) Allowance shall be treated as Special pay for 
retirement benefits to those ofiicials retired prior to 1-1-1986

The undersigned is directed to refer to this Ministry’s O .M .  N o . 

20014/3/83-E. IV , dated the 14th December, 1983 (published in Swam ys- 
n e w S a sS l. No. \S  o f  January, 1984) and to say that pursuant to a judgment 

of the Central Administrative Tribunal, the President is pleased to decide 

that Special (Duty) Allowance as admissible under the abovementioned 

orders, may be treated in the same manner as Special Pay was being 

treated prior to 1-1-1986, for the purpose of computation of retirement 

benefits.

2. These orders shall be applicable only to those employees who have 

'7&tired prior to 1-1-1986, since Special Pay does not count for retirement 

benefits with effect from 1-1-1986.

284

D .P .T ., N o tfn . N o. 25013/10/87-£j/. (A), 
dated  7-10-1988

Amendment to the Fundamental Rule 56

S .O .  1420.— In exercise of the powers conferred by the proviso to 

Article 309 and clause (5) of Article 148 of the Constitution, and in con­

sultation with the Comptroller and Auditor-General of India in so far as

-■1 -L,
‘ J C C to l - A •  1 ,

-x::aga-, LUCKk'. ;
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In the Central Administrative Tribunal at Allahabad 

Circuit Bench Lucknow.

Counter Affidavit on Behalf of All Respondents

In

O.ffwKo. 257 of 1990 (L )

R.S.Srivastava • ••  •••  • Applicant

Versus

Ir .

Union of India i  others . .  • • • •  Respondent
I

I ,  K.C.Agrawsl, aged about 54 yrs. son of 

U |:^«  ,OBputy Accountant GeneraKfldmn)

office of the Accountant (Jsneral (AisE) U*P«, Allahabad 

do hereby solemnly affirm and state as undar:-

That the deponent has read the application filed 

by Sri R.S.Sriwastawa and has understood the contents thereof.

2 , That the deponent is conpetent to swec^r this

affidavit on behalf of All Respondent and is well 

conwereant with the facts of the case deposed hereinafter.

3e That the contents of paras 1 to 3 of the

application need no comments.

4 , That the contents of paras 4,1 to 4.5 are

admitte«d. It is , however, stated that said O.A. is still

pending cation

5 , That the contents of para 4.6 are admitted to the 

extent that prior to 1 .1 .1986, the deputation allouance

was counted touords pensionery benefits in cess of Government
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servants uho ere sent on deputation to State Government.

But the deputation allowance bjas not counted touierds pensionary 

benefit in the present case as the petitioner b>as on Foreign 

Service with U.P.Ftousing and Development Board Lucknou and 

not on deputation to State Government. His pay and allowanceB 

were not drabwi from the Consolidated fund of the State, The 

U,P. Housing and Development Board is aa autonomacisbedy and 

is not otwied by the State Bavemment. Note 7 belou Rule 33 of 

Suiamy's Pension Compilation states that T>ay drawn by a 

Government Servant uhile on foreign service shall not be 

treated as emoluments, but the pay which he would have drawn 

under the Government had he not been on foreign service shall 

alone be treated as emolumints,**

It is, however, admitted that norftpractising allowance 

granted to medical officer was included in their emoluments czf 

for the purpose of retirement benefit. The petitioner has failed 

to distinguish between •’non-practising allowance and deputation 

allowance”. It is submitted that non-^sractising allowance is 

granted to medical officers in lieu of private practice while 

in the case of persons sent on deputation, deputation allowance 

is a sort of Special pay which is granted to the Government 

servant whan he is transferred on a temporary basis to other 

departments and State Govermment provided the transfer is outside 

the normal field of depftoyment. (Annexure R-1 ),



That the contents of para 4,7 are admitted.

7, That in reply to para 4,8 it is stated that

Notification No.^18/87-P4PU(PIC ) dated 20.7.1908 (Annexute 3 

of the aPF^lication} had come into force with effect from the 

date of publication in the Official Gaza4te ie. 5th Aug.*1988. 

The amendement in-corporated wide the said Notification is hot 

applicable to the present case as the petitioner had retired 

on 31.10j986(A.N).

8. 1^at the contents of para 4*9 are misconceived. It

is clarified that deputation allowance is not the same as non-

practising allobtance. The medical doctors are allooisd private

practice And when they are deployed on jobs where private 

practice is not allowed, they are compensated by granting non­

practising allouance. Thus non practising allouiance mas included 

in t ^  basic pay. Non inclusion of deputation alloiuance in the 

emoluments is therefore, not violative of Article 14 & 16 of the 

Constitution of India. It is also stated that pri6r to 1 .1 .1986 , 

pay ^  defined under F .R .9(21) uas treated as ecnolunents^ it 

included basic pay, personal pay, special pay, which included 

deputation duty allouanoe also. The rules have been amended

bi.e.f,1.1.19e6 in implementation of the recommendations: of the 

Fourth Central Pay Commission to the effect that only basic pay 

under R.R.9(21 )(a)(1 ) and the non-practising allotnance admissible 

to doctors la taken into account for determination of emoluments

for pension.

9. That the contents of para 4.10 need no comments.

"I
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10. That the contents of para 4.11 are mis conceived.

In accordance with the Note 7 below Rule 33 of the C.C,S(Pension) 

Rules 1972, pay draun by a Government servant uhile on 

foreign service is not treated as emoluBiBnts, The Pay which 

he would have drawn under Govt, had he not been on foreign 

service alone is treated as emoluments. Since the applicant 

retired while on foreign service, the pay drawn by him on 

foreign service cannot be taken into accodnt for determination 

of his pension. As far as the general question of counting 

deputation duty allowance is conailned, the position is 

that prior to 1.1.1986 pay as defined under F.R.4 9(21 ) wa s 

treated as emoluments. It included basic pay, personal pay, 

special pay, which included deputation duty allouiance also.

The rules have bean arin amended w .s .f .l .1.1986 in implisnentation 

of the recommendations of the Foorth Central P^y Commisldon 

to the affect that only basic pay under FR9(21 )(a)(l ) and 

the non-practising allowance admissible to doctors is taken into 

account for determination of emoluments for pension. In 

this connection a refaronce to is invited to paragraph 5.21 

of the report of the Fourth Cjentral Pay Commission part ( I I ).

It has been observed by the Pay Qimmission that since pension 

conflers a long term benefit of Govarnmant amployees, it  shouSd 

be related to basic pay. Government have acceptad this 

recommendation intar-alla keeping in view that since seniority 

principles are not observed in deputing Government employses 

to ex-cadrs posts carrying the benefit of deputation duty 

allowance, reckoaing of deputation duty allowanca or other

-4-
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amolumants in bhe nature of special pay ad a result thereof 

would confer un-in tended and ^orWitcu^s benefit on euch 

a peison entitling him to more pension thaA what would be 

admissible to his senior who has not been deputed to ex-cadre 

post.

11. That the contents of para 4,12 are admitted.

12. That in reply to para 4.13 it is stated that the 

orders of the Flinistry of Finance referred to in the anstuerihg 

paragraph uiere made applicable only to those employees who had 

retired prior to 1 .1 .1986, since special pay did not count 

for retirsBnt benefits w .e .f .l .1.1986 (Annexura R-2).

13. That the contents of para 4.14 need no aamnnBnts, 

Hobieuer, it is re-iterated that non-practising allobiance is 

granted to medical officers in lieu of private practice and 

that it is quite different from deputation(duty) allowance.

14. That the contents of para 4.15 need no comment.

However it is submitted that inclusion of non practising

allowance in the basic pay of medical officer was a policy 

decision of the Gowernroant of India*

15. That the contents of para 4.16 are admitted.

16. That eovflmen^aon various sub paras of para 5 of the

application are furnished belowt-

5 ( i )  Submission made in para 5 aove are

ra-itarated.

5 ( i i )  Contents denied. Non practising allowanoa

is not the same as deputation allowance



38 indicatBd in para 8 above*

5 ( i i i )  'IDoc.Vcys -form A  <i»sVl«ot class anJi c€\'«pa<̂ i&cn cj 

(SppUcant wtfti tV>c»n cannot be- nw<ie.
9(iw ) Contents denied. Contents of para 8 are

rs-itsratsd.

5(tf) Contents deniad. Submission made in

para 8 aboue aro re-iteratad,

17. That the contents of paras 6 and 7 of the spplication 

need no c(^Fa8nts.

18. That in vietd of the submission made in the atiove

paragrspte, the relief sought for in para 8 of the application

are not admissftble. The application lacks merit and is liable 

to be dismissed with costs.

19. That the contents of paras 9 to 12 need no comments.

I
( E .  G . AGRAWaL )

m  (aw ^

Deputy Accountant General /  r * )

(Office ofrfhe Principal A , C  ( i

U E R I  F I  C A T I  D H !3o a®, ‘
----------------------------------------------  U. P., Allaha

I, the above named deponent do hereby verify that 

the contents of paras 1 to19 aro true to the bast of my 

knowledge and those of paras are based on rebords and legal 

advice. No part of it is false and nothing material has bean 

coficaaled-.
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concealed. §b help roe God.

Signed and vetified -|ggc|

V*

f~

( U

A HaHSE^d

Dat8d|_J^.

W eC-̂ f-

OEPONENT
( %o ^3  Sr̂ T̂̂ T )

« E .  C .  A G R A W A L )

I identil^*;*^ Asponaatt yfeonl^ (ai§5J?.̂

J T ! f \ T  ^  ?: T .■' i

before n i® ^ c e  oftthe Prr-;} •' a .  g  (a  f- E) ^

^ o o ̂ ; ' '/ 1

U .  p ., A L x ..-

Advocate.

Solemnly affirmed before oie on X .1. V

by the deponent \C—

at U  A.n/P.Fl. who is identified 

by Shri

I have fully satisfied that he understands the 

Gpntents of this affidavit uhich has been 

explained by roe to him.
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[S e e  F .R . 9 ( 2 5 ) ]

D E P U T A T I O N  ( D U T Y )  A L L O W A N C E  

I

Transfer of Central Government Employees to other 

Government Departments, Companies, Corporations, etc.

A. Terms applicable to all cases of deputations

[G .I ., M .F., O.M. No. F. 1 I l l  (B)/75, dated ihc 7th November, 1975. ]

A  need has been feh for some time past of consolidating at one place, 

the instructions'orders issued from time to lime and still in force on the 

subjccL Accordingly, it has been decided to bring out the salient features 

of the existing instructions on the subject in this Office M em orandum . 

This m ay please be brought to the notice of all Administrative. Autho- 

rities in or under the Mmistry of H o m e  Affairs, etc., for information, 

guidance and compliance.

Deputation (duty) allowance.

2. T h e  term ‘deputation (duty) allowance’ should be deemed to be 

‘Special Pay' as defined in the Fundamental Rules.

Principles of Admissibility.

3.1 For the purposes of drawing deputation (duty) allowance, the 

terra ‘deputation’ will cover only appointmcnU made by transfer on a 

tcmporar>’ basis to other departments and State Governments provided 

the transfer is outside the normal field of deployment and is in the public 

interest,

3 .2  T h e  question whether the transfer is outside the normal field of 

deployment or not will be decidcd by the authority which controls the 

service or post from which the employee is transferred.

3.3 The temporar*- transfer of employees on foreign scn’ice to bodies 

(whether incorporated or not) wholly or substantially owned or con­

trolled by the Governrr.ent and also to organisations, e.g.. Municipalities. 

Universities, cic., shall also be treated as ‘deputation for the purpose of 

fixing deputation (duty) allowance.

3.4 Appointments of sening Government servants made either by 

promotion or by diiect recruitment in competition with open market 

candidates, whether on a permanent or temporar)' basis, will not be 

regarded as ‘deputation’.

3.5 Permanent appointments m ade by transfer will also not be 

treated as ‘deputation’.

■ii

!;
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5. As laid down in the Ministry of Financc, O . M „  dated 29-! 1-1969. 

the f.v srr.riii pennon is not admissible to (a) those who were dismissed/ 

removed from service and {b) ihose who resigned from service.

6. Arrears of c’.t :^rai:a r:r.<ion will be payable w.e.f., 1-7-1986. Life­

time arrear. of c-.v -raf/a pension will also be admissible in respect of 'c.P.F. 
■tfr.-.:uariei \\ho were ali\e on 1-7-19S6 and died subsequently to that 

d:i'e. lor the period from 1-7-1936 to the date of death.

7. The peri.idiL-al ceniflcate^ such as life certificate, non-employment 

ccrt.-i.̂ ate, etc ,̂ prc'.cribcd for drawal of pension will also be required to 

be proLUCcd by the recipient of the-f.r graiia  pension to the appropriate 
disoursmg authorities.

 ̂ S. These orders apply to ail civilian Central Governmer.t employees 

inLicJ;n: civilians paid from Defence Services Estimates hut will not 

appiyiii R.iil-.'.a\ employees. Separate orders will be issued by the Ministry 

oi R.ii!\\a>s (Railway Hoard) for the railway employees.

2<S3

M.F.. O.M. A'o. ;0014/i 5;S6-/T. /K//T. // (D) A x\,
c'j.vt/S-iO-PiSS

Spccia! (D u ty )  A llowance shall be t rea ted  as  Spcclal pav for 
re tirement benefits (o those ofliciais re t ired  prior to  1-1-1986

dircc'.ed to refer to this Ministry’s O .M .  N o .

.M U  :  S3-E. I\ . dated the 14-h December. 1983 (published in Sw am ys- 
newS as Si. ,\o . 15 o f  January, 19S4) and to say that pursuant to a judgment 

u Administrative Tribunal, the President is pleased to decide

tiiat Spac;al (Duty) Allowance as admissible under the abovementioned 

orcers may be treated in the same manner as Special Pav was beinc 

treated prior to 1-1-1986, for the purpose of coraoutation of retirement 
benents.

' ■ orders shall be applicable only to those em.plovces who have

■e^e., prior to 1-1-1986, since Special Pay docs not count for retirement 

'■'̂ e.'its with encct from 1-1-19S6.

284

D .P .T .. Noifr.. X o . 25013/10/87-£5/. (^ )  

d:::ed 7-10-1988

Amendment to the Fundamental Rule 56

. exercise ot the powers conferred by the croviso to

Artic.e 309 and clause (5) of A.'ticle 148 of the Constitution, a^d in con­

sultation with the Comptroller and Auditor-General of India ia so far as

L

r

f
i
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IN THE CENrRAL ADMINISf RATIVE TRIBUNAL CIRCUIT__________BENCH

LUCKNOW;

O .A . No. 257/1990 (L)

R .S . Srivastava . .  . .  Applicant

Versus

Union of India and others . .  . .  Respondents.

Rejoinder of the applicant in reply to countef affidavit filed by

respondents.

The applicant named above most respectfully states as

under:

1. That the applicant has read and understood the contents

-̂ of counter affidavit filed on behalf of respondents and is well acquain­

ted with the facts and circumstrances of the case and replies given

hereinafter:

2. That the contents of para 1 to 4 of the counter affidavit 

need no comments.

3. That in reply to contents of para 5 of the counter

affidavit it is stated that U .P . Housing and Development Board was

established under the U .P . Avas Vikas Parishad Adhiniyam 1965 

an Act of U .P . Government. It has been laid down in this Adhiniyam

^  that the Board (U .P . Housing and Development Board) shall be deemed 

to be a local authority. Under article 12 of the Constitution of India 

the 'State' includes all local and other authorities. Supreme Court 

has also held that expression 'other authorities' is wide enough 

to include all authorities created by the Constitution or Statute and 

■T̂ >̂ (\Von whom powers are conferred by law. The U .P . Housing and Develop­

ment Board ( Avas Vikas Parishad) had powers to frame and execute 

housing and improvement schemes and other projects under Section 

15 of the Avas Vikas Adhiniyam 1965. Since the U .P . Housing and 

Development Board, will be deemed to be an 'State' under Article 

12 of the Constitution and the deputation of the applicant to the 

U .P . Housing and Development Board will be deemed to be deputation 

to the State. The drawal of deputation allowance from the fund other 

than consolidated fund of State should not have been a bar to include



A

the same in pay for retiral benefits prior to 1 .1 .86 . Note 7 below 

rule 33 has itself been challenged by the applicant in para 4.11 

of the original application being violative of Article 14 and 16 of 

the Constitution.

It is admitted that both deputation allowance and non-

i practising allowance are drawn under different conditions but it is

submitted that theyboth faLk under the category 'pay ' for calculating 

retiral benefits in respect of the Doctors drawing N .P .A . and in 

^respect of employees drawing Deputation Allowance, prior to 1 .1 .86 .

4. That the contents of para 6 of the counter affidavit

need no comments.

5. That the contents of para 7 of the counter affidavit

are denied. However, it is stated that the O .M . N o .2 /l /87P IC .II

^dated 14.4.87 was issued by Govt, of India Pen. and Pen. Welfare 

for revision of provisions regulating pension in pursuance of Govern- 

.^ment decisions on recommendations of the Fourth Central Pay Commission. 

The provisions of para 3 .1 , 4.1 and 4.2  and 12 are given below:

Para 3 .1 . The revised provisions as per these orders

shall apply to Govt, servants who retire/die in harness on or after

1 .1 .86 . Separate orders have been issued in respect of employees

who retired /died before 1 .1 .86 .

>y"Emoluments

4 .1 . The terms ' Emoluments' for purposes of calculating

various retirement and death benefits shall mean  ̂ basic pay as defined 

in FR 21(a)(1) which the Govt, servant was receiving immediately

before his retirement or on the date of his death. Similarly the

term 'Average emoluments' shall be determined with reference to 

emoluments drawn by a Govt, servant during the last 10 months of

his service.

4 .2 . The term pay in these orders means the pay in the 

revised scales promulgated under the CCS (Revised Pay) Rules 1986.

12. Formal amendments to CCS (Pension) Rules 1972 in 

terms of the decisions contained in this order will issue in due

course.

Provisions of CCS (Pension) Rules 1972 which are not 

specifically modified by these orders, will remain unaffected.

( 2 )
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The O .M . No. 7(15)-E-III/87 dated 18 .9 .87  was issued 

by Ministry of Finance for revised rates of non-practising allowance 

to Medical posts consequent on Fourth C .P .C .  recommendations. Para

2 & 4 of the said O .M . read as under:

PA R A .2. The President has accordingly been pleased to decide that 

the rvised rates of Non-practising allowance for medical posts other 

than posts included in the Central Health Service in the revised 

scale of pay would be as indicated below and would be effective 

^rom the date an employee draws pay in the revised scale applicable 

to him in accordance with the CCS (Revised Pay) Rules 1986,

PARA .4 . The non-practising allowance will be treated as "Pay" 

for all service matters. In other words, the N .P .A .  will be taken 

into account for computing D .A . ,  entitlement of I A /DA  and other 

allowances as well as for calculation of retirement benefits.

The Government of India's decisions No.l, 2 & 3 below

>o-ule 33 of CCS Pension Rules 1972 read as under:

(1) Meaning of term ' emoluments' effective from 1.1.86 

The term ' emoluments for purpose of calculating various retirement

and death benefits shall mean basic pay as defined in FR 9(21) (a) (i ) , 

which the Govt, servant was receiving immediately before his retire­

ment or on the date of his death. Similarly ' Average emoluments 

shall be determined with reference to emoluments drawn by a Govt,

servant during the last ten months of his service.

(2) The term pay in these orders means the pay in the

revised scales promulgated under CCS (Revised pay) Rules 1986.

(3) These orders shall apply to Govt, servants who retire/

die in harness on or after 1 .1 .86 . Correction slip for amendment

O' of provisions of Decision (1) below rule 33, consequent on inclusion

of N .P .A .  as pay , was issued as No. 10 by M /s Muthuswamy in

Swamy's pension complication in September 1987 which reads as under:

PAGE 72 RULE : 33

Insert the following at the end of Decision (1) below this

Rule:-

Exception: The N .P .A .  in the revised pay scales for medi­

cal posts will be treated as 'pay ' for all service matters. In other 

words the N .P .A .  will be taken into account for computing DA, entitle­

ment of FA/DA and other allowances as well as for calculations of

retirement benefits.

( 3 )
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The Department of P & P .W . issued notification no .2 /18 /87 /P&PW (P IC ) 

dated 20 .7 .88  for amendment of CCS (Pension) Rules 1972.

For rule 33 the following rule was substituted:

" 33 Emoluments" - The expression 'Emoluments' means basic pay

as defined in Rule 9(21) (a) (i) of the Fundamental Rules which a 

Govt, servant was receiving immeditely before his retirement or 

on the date of his death and will also include non-practising allowance 

granted to Medical officer in lieu of private practice.

 ̂ r his amendment came into force on the date of publication

in the official gazette ( 6th August 1988 )

It will be obvious from O .M s cited above that - 

(i) Those employees who opted for Revised Pay Rules

1986, will be entitled to retirement benefits from 1.1.86 based on 

basic pay fixed in accordance with above rules with effect from

1.1 .86.

V., (ii) Those doctors who opt for Revised Pay Rules 1986

will also be entitled for retirement benefits after inclusion of N .P .A .

their basic pay and treating the basic pay for purpose of calcula­

tion of ret irement benefits w .e .f .  the date they opt for revised 

pay Rules 1986 either w .e .f .  1.1.86 or from subsequent dates.

Enforcement of amendment of rule 33 of CCS Pension Rules

w .e .f .  6 .8 .88  would snatch away the rights of doctors, for inclusion

of N .P .A .  in their basic pay, who retired between 1.1.86 to 5 .8 .8 8 , 

though those rights were conferred on them by O .M . dated 18 .9 .87

V ^ . e . f .  1.1.86 or subsequent dates from which they opted for revised

pay rules 1986 prescribing a cut off date for conferring benefits

of retirement for doctors would be opposed to law laid down by
t

Hon'ble Supreme Court of India in DS Nakara and others Vs. Union

of India LLT Services 1983 page 17 and in R .L .  Marwaha Vs. Union 

of India and others (1987) 4 ATC 584. Though the applicant had

retired w .e .f .  31 .10.1986 the Deputation Allowance if allowed to

be included in basic pay , the applicant will be entitled to the benefit 

w .e .f .  1.1.86 and not from 6 .8 .88  as per the law laid-down by Supreme 

Court in above cited two cases. Therefore the contention of respondents 

that the said notification will not be applicable to the applicant

is misconceived and does not hold good.

6. That the contents of para 8 of the counter affidavit

are misleading and do not reflect the correct position. The position 

as regards deputation allowance and N .P .A .  has not been clarified 

vis-a-vis amendment of the rule for inclusion of N .P .A . into basic
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pay for retirement benefits. The position is that prior to 1.1.86

the pay as defined in FR 9(21) was treated as emoluments. It included

basic pay, personal pay, special pay: which included deputation

duty allowance also and also N .P .A . The^IVth Central Pay Commission 

vide their recommendations inpara 5.21 included as para 30 in IV 

central pay Commission Report of Muthuswamy had stated that "The

pay for purpose of retirement benefits should be the basic pay in

the revised pay structure". The commission further recommended 

> that N .P .A .  to doctors should be sanctioned minimum of Rs.125.00 

and maximum of Rs. 750.00 p .m . The Commission no where had recomm­

ended that the N .P .A .  should be treated as basic pay for purpose

of retirement benefits. T he govt, of India revised the monetary limit 

of Rs.l25/-  to 600.00 and Rs. 750.00 to Rs.900.00  vide their orders 

dated 18 .9 .87 . They also issued orders to the extent that the N .P .A . 

would be treated as basic pay for purpose of retirement benefits,

y fhe  sanction for inclusion of N .P .A . in basic pay was wholly arbitrary 

illegal, irrational and discriminatory in view of the fact that the 

^  Commission had not recommended this concession to be given to doctors. 

The Special pay , personal pay and Deputation allowance which fell 

into category of pay alongwith N .P .A . prior to 1.1.86 would also 

require the attention of Govt, of India and by adopting policy of

pick and choose, the Govt, of India have violated provisions of

Article 14 & 16 of the Constitution of India by allowing N .P .A .  to

be included in basic pay for purpose of retirement benefits and 

'y '' excluding special pay and deputation allowance for counting as basic 

pay. The doctors who were at par with other employees would be

at a better footing and would enjoy higher pension in comparison 

to other employees which would not have been admissible to them

if they retired before 1.1.86 because other employees drawing special
i

pay and deputation allowance were also entitled for benefit of inclusion 

of special pay and deputation allowance to pay for purpose of calcula­

tion of emoluments. It is wholly incorrect to say that the N .P .A .

was treated as Basic pay on the recommendations of IVth Central 

PaY Commission. Such recommendations were never made by PAY Commi­

ssion. The recommendations made by Pay Commission are contained 

in Annexure R A .l . There is no indication for inclusion of N .P .A . 

into basic pay for purpose of Retirement benefits.

7. That the contents of para 9 of the counter affidavit 

need no comments.
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8. That the contents of para 10 of counter affidavit are 

not admitted as stated. The applicant had challenged the validity 

of note 7 of rule 33 of CCS Pension Rules 1972 on the ground that 

classification of deputationist into two classes viz. those deputed 

to Govt, departments and those sent on foreign service for purpose 

of counting deputation allowance as pay for retirement benefits was 

arbitrary. Those deputed to Govt, departments were entitled for 

inclusion of deputation allowance as pay for retiral benefit whereas

V  for those on foreign service the deputation allowance did not count 

as pay for retiral benefits. Deputationists formed one homogenous 

class and their artificial classification into different class as above 

was violative of Art. 14 and 16 of the Constitution. The IVth Pay 

Commission (Central) had never recommended that N .P .A . should 

be included in basic pay for retiral benefits. They had only recomme­

nded that basic pay should only be taken for purpose of retirement 

ybenefits. The Govt, of India had acted arbitrarily in ordering that 

N .P .A . should be included in basic pay for retiral benefits. The 

^  favour was shown to one particular class of doctors and rest of 

the employees drawing specialpay/deputation allowance were discarded. 

This resulted in hostile discrimination. However, it is stressed 

that those on foreign service also draw the deputation allowance

and non-inclusion of the same into pay for purpose of computing 

retiral benefits would be violative of Art. 14 of the Constitution 

of India and note 7 of rule 33 of CCS Pension Rules 1972 is liable

Y '' to be declared invalid and unconstitutional as it resulted in treating 

equals as unequals.

9 . That the contents of para 11 need no comments.

10. That the contents of para 12 of the counter affidavit

are admitted. However, it is submitted that the grievance to the 

applicant was caused because N .P .A . was ordered to be treated as 

basic pay for retiral benefits w .e .f  1.1.86 but no orders were issued 

for inclusion of deputation allowance as basic pay for retiral benefits.

11. That the contents of para 13 of the counter-affidavit

need no comments.

12. That the contents of para 14 need no comments. However, 

it is submitted that even the policy decisions of Govt, of India 

are open to judicial review if they are arbitrary, illegal, capricious 

and were taken in colourful exercise of powers vested to them. The 

policy decision of Govt, of India for inclusion of N .P .A .  in basic



1

(7)

pay and leaving apart special pay and deputation allowance (when

the special pay, N .P .A . and deputation allowance were included

in pay for purpose of retiral benefits priorto 1.1 .86 was wholly

capricious and arbitrary resulting in undue favour to Doctors.

13. That the contents of para 15 need no comments.

14. that in reply to para 16 of the counter affidavit it

is stated tht in view of submissions made in paras 1 to 13 all grounds 

mentioned in para 5 of the application |are justified and tenable

in law. Submissions made in paras 5, 6, and 8 above cover the

replies to comments given in para 16 of counter affidavit.

15. That the contents of para 17 need no comments.

16. That in reply to para 18 of counter affidavit it is

stated that in view of submissions made abpve all the reliefs claimed 

by the applicant are admissible and the application is likely to

succeed.

17. That the contents of para 19 need no comments.

Lucknow:

February "XO 1991

SIG. OF THE APPLICANT

Verification

Y
I, R .S.Srivastava, son of late Shri Lachchu Ram, aged 

about 63 years, resident of 4/553 Vikas Nagar, Kursi Road, Lucknow, 

do hereby verify that the contents of paras 1 to 17 of the Rejoinder 

are true to my personal knowledge and belief and that I have not 

suppressed any material fact.

Lucknow:

February 1991 SIGNATURE OF APPLICANT
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WUBTH SBOTam m  OOHlasSlOH HBTORT PiRT I JUNK 1986 

('X7ĵ  Vozwpj^c'tlsiag jAUovAqm

17.2^, hedical Office»«, wh« are in th« whole tiae en?)loynent of th^ 

central gov-erniBent, are not permitted private practice at present insteoi 

they are entitle* to non-practiaing allwanee (HPA). The Railway doctors are 

^  wPeaitted restricted prbrabe practice anong faKUy Benbers and dependent

relatives of rail^sy enployees or passengers who faljL ill while travelling 

and outsiders who «ay be admitted to railway hospitals, Th^ are entitled to 

NPl at reduced rates. Different aa»unts of HPl are admissible for medical 

officers of Central Health Service, Railway Medical Service, Indian Ordance 

Fsctories Health Ser*ic^ and for practitiooe« of Wgenous ^s te . of ISte

Medicine (ISM). Bv«» within a service, there are different 

^^ay classifications for entitlement of JS^ Jhe amount of NPA ranges fro*

Ei* 75/- per month to h.(CO/-‘ per month. SPi i , not granted to noiweimical 

^  posts of IS M in the research councils and to some ISM physician, working in 

Ur. It ii also not admissible for doctoM holding purely admiaistrative po8ta„

Suggestions have been received from engineers, architects, 

accountanU, lawyera for granting NPA to them. Requests have also been received 

from para».»edical and nursing staff for grant of NPA to the«̂ » We are not in 

favour of granting HPA to theavi

17.27. Sine* BM phjslolms i„ th. Mntrsi goT.rnB«nt

( ItttUg HU , y , r.eom»n4 th»t ISM ph,.icim. nt .«y al.o b. girea KPJ.

17.28. V..rM<«Mn< th»t ptjnwit of WA mjt b. «tsn4e« to «U. other

M<loa om .»r...fo^ who. .  4.gr«, in « < l ,u  .ci.no, i , prwortb.* «  »sant- 

ial qualificatlond

17.29. we recomednd that the rates of MPA may be revised as fbllowsi

S.H^ Î joposed Scale (^  ) Pay range in the proposed Proposed rrfie of
^ggXe ________________s£î

125
1^00.2300
^d ic a l officers of

1. AU
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CIRCUIT BENCH. LUCKNOy

f^P. WO. OF 1991 (L )

On behalf of

Union of India.......................................................................  Applicant

In

^  0 .A. No 25 7 of 1990 (L )

R .S, Srivastaua...............................................................................Petitioner

Versus

N

Union of India & Others......................... ........................ ................Respondents'

To,

The Hon’ble Vice Chairman and his Companio.Tr Members 

of the aforesaid Tribunal.

The humble application of the applicant most respectfully sheiueth;

1. That certain aspects o P the asa stated in the Rejoinder - 

haue been cilailjfiEd in the accompanying Sup ■elementary Counter-

2. That fbr the fscts and circirtistances given 5n the accompanying 

supplementary countsr-affi^av/it it is expedient in the interest 

of justice that the same may be taken cn record and consider

The application lacks raerit and Heperues t'̂  be dismissed uith 

costs.

It is , therefore, moBt respE-ctfully prayed that this Hon'ble 

Tribunal may be pleased to take this supplementary counter- 

affidavit  on r9cord and dismiss the petition with cost.

}■
(Dr Dindsh Chandra)

C o u n s e l  P o r  ^ o p l i - ^ n t /
r'.D'=

,4̂  *
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Â CipAVIT

■ / 55 M
d j s k c , c q u M

u. a.

V-

ir’ TH£ CENTRAL m^NINTSTRhT md TRI&UNAL at ALLAijMAD 

CIRCUIT BEKCH LUCKNCU

SIIPPLE:!*)Ê 'ITARY CCIiMTER AFFIDAVIT TT REJOINOEIR AFFIDAVIT

In

O.A. No 257 of 1990(L)

R S Srivastaua. .Applicant

Versus

'Jni'-n of ■’’ndia and Others. .Respondent

os oUJ

T, ̂ ........ • . . . ................................. . s.rs d aboutF.Zyas rs

(5 i^ 'v \ e - > v '« 3-^  ,  o s I f U  c _ s 3_  .................• • • « « • • • • • • • • • • • • • • • • • •  */4 • • • * # • • • • •  • • • • • • •  • j

A ^ C c - t A r > ^ l c v y ^ l C  A '^ r ^  •

do hereby solemnly af'^irm and ctats as under *-

1, That the daponant is uisll aoquinted with the facts of the

case deposed harsirafter.

2 . That the deponent h:̂ s rsad the re joi nder-affidauit *’iled

I
I

by the applicant alonqwith all ccnr.ected oapers and is nouj

in a position to reply the same.I %o ffr<' gr’T̂r=̂  )

(K . c. a g r a w a l )
3. That the respondent is beijog filing this supplementary

CV-"Deputy Accountant Genercl (Admn.)

^nrti'i rirf 7  17  ̂ (t n i ; ,r CT0U[iter-affidauit to clarify certain asoects which hav,a been

Office ofahe Principal A . G .  (A  &  E) I

3® 90, stated in the ^ejoin'^e^ affidawit and they are necessary in

U  P., AllahaLaJ

the in term’s t of justice,

4, that tha r'^soondent is c-nPining the reply ir this supplemen­

tary countsr-a^fidpuit to clarify the position without qo n^ in

. . . . 2
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details of rejoinder-affideuit.

5 . That reply to thfa contents of para 3 of the rejoinrier- 

affidsfiit it is clarifiad that the U P Housing and Development 

Board is net a State Gout Densrtment. It is an autonomous body.

As such, pay drawn by tie petitinnsr, who uias on foreign service 

with the U P Housing and Development Board Luc<now, shall not be 

treated as emoluments f'^r pension but the pay uhih ha mould have 

draun had he not been on foreign service shall alone be treated 

as amoluments. The petiti'-ner retired on 31.10*86 (A .N, ), and 

as such the ruloE prior to 1,1 «86 is n-t applica'rle in the present 

case. The t 'jIss have been amended it>ef 1 .1,1986 in implementation 

of the recommendations of ths fourth Central Pay Commission to the 

effect that only basic pay under R.R. 9(21 ) (a ) (1 ) is takon into 

account for the determinatinp of enolumants for pension. It has 

already been stated in the counter—affidavit that the applicant 

was not on deputati'^n in any Couernment DepLt. b it he was on 

foreign service 5n U P Housing and Development Board, Lucknou 

ujH'bh is an autonomous body, Ths applicant has tried tc prove 

that beina on deputation or rn foreign service is one and same 

thing by niisinlarpretting the facts.

f 3T1̂ T=̂  )

( K .  C .  A C R A W a L )

S'^'.'Deputv Accountant General (A d m n .)  . . ,  _ . ^  . . .  . .  .
5/ That the contents of para 4 of the rejo’ ndeiwaff;davit need 

nff T T r  ̂  ̂ f ■ ■ r -I ‘

Office of .the Principal A . G  (A  <̂, E ) I
^ ,  no commants.go 9o,

U .  P., Allahaljad

, . • • 3



*

■ } I

V .

V ■

/

" ( srwm̂  )

«-T>e.u.,Acco„„,3„, c 

• /f r - T r

I 3 :

7. That the contenbs of par? 5 of the rejofnder-affidavit iBlate 

to 0,n , No 2/1/87 P/C II dt 14 .4 .87  uhereas para 7 of the counter- 

affidavit (of uHjch para 5 of the rt io5nder affidavit i^ the reply) 

udates to Notification No 2/1B/87 - P and P.Uj(P, I ,C ) datad

20. 7,1988 (Annexure 3 of the appl icati'^n). Thus the con ents 

of para 5 of the re joinder—affidavit are not relevant. KOijevBr, 

contents of para 7 of the counter-affidavit ana reiti-ratad*

8. That the contents of paras 6 to 11 aod 13 to 17 of the rejoinder- 

affidavit need no comments. Submisfsions made In the counfcar- 

affidavit are, however, re-iterated jn t^is reqard.

9. That in reply tn the contents of para 12 of t-he rHjo:nder- 

af^idavit it is stated that the policy is based on ths fact that 

since seniority principles are ^̂ ot observed in deputing Govt, 

employees to Ex, cadre posts carry? ng the benefit o*" deputation 

duty alloi'iance, reckoning of deputstion duty allowance or other 

emoluments in the nature of special pay as a r-sult thereof

J .----------

OfR

would confer unintended and fortiteinus bensfit on such a psBsAaR 

person entitling him to ncre pension thaiij uhet uculd be admissible 

, his senior who has not bien deputed to ex, cadre post. It ie
r r--r

^^i?ong to say that policy is arbitrary, illeQal or caprici'USt

10. That the applicant coul^  ̂ not Take nut any ^cr interfeience

by the Hon’ble Tribunal and fre application daf'orvcs t"' Le dismissed 

with costs.

Lucknow ,
r—'

Dated I

y U , cM.

n |K . C . AGRAWAL)

*T='T̂ '=TT̂ 'T (

^  Deputy Accounta^if.gf,4eral (Atfn-r )
ttT 17̂  If -f ' 

® ffic.e,ofithe Principal A. G. (A & E/ 1
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UERIFICATT'^N

I, the abova nstr.ed deponsnt do hereby verify that the contents 

of p a r a ^ '  t ^ ^  tru3 to the best of my knowledge and those of

paras'"^ t ^  based on rGcords and legal advice. No part of

it is false and nothing material has been concealed. So helfi me Cod.

Signed and verifier-..........o^ . * . ^ ^ ^ . . . . 1 9 9 /

at Lucknoui.

"*‘7  /<.C. '

< f'..- . . 
\ ■I.*-’ '•1. ‘ .

J

,'sj^
I

y l<: ‘W  oUl

pi»oi?ft5>t 3r?r?r̂  |

( K. G . AGRAW AL )

‘S»-.’D eputy Accountant General (Adm n.) 
 ̂f i ' Syh^fdf^qsnai^t ;

(Dffice oftthe Principal A . G  (A  E)-I 

signed §6*%iie ?jtfe »i

U . P., AUahabacl.

) .  Cw--4-

Advocate

S
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