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Reserved Judgment

Central Administrative Tribunal, Circuit Bench,

Lucknow.

Registration (O .A , No. 254 of 1990

Pradeep Kumar Misra

Vs .

. . .  Applicant

. . .  RespondentsUnion of India & others

Hon'ble Mr. Justice K. Nath, VC,

Hon*ble Mr. M.M. Sinah, AM

J U D G M E N T 

( delivered by Hon’ble Mr. M.M. Singh, AM)

1. ‘Phe issue that arises for decision in the 

above application filed under Section 19 of the 

Administrative Tribunals Act, 1985, is whether the 

applicant substitute Extra Departmental Delivery Agent 

(EDDA) is a workman under the Industrial Disputes Act,

1947.

2. The applicant's case is  that having been 

appointed by Sub-Divisional Inspector (Postal) Central 

Sub-division, Hardoi, (respondent n o . 4) he worked as 

EDDA of Hariawan in spells frbm 10-01-1987 to 18-12-1987, 

from “01-08-1988 to 31-11-1988, from 01-01-1989 to 31.07-89 

and is continu‘Xisly so working frcsn 0 1 .11 ,1 98 9 . Thus, 

having put in more than 240 days of continuous service in

a year as an employee workman of the Postal Department 

he cannot be retrenched except by complying with the 

provisions of Sections 25F and 25N of the Industrial 

Disputes Act. The respondents substantially do not 

dispute their approving the name of the applicant for

substitute, bat dispute the availability of the rights and

H h ^  ■
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the protections claimed by the applicant. Their case 

is that the applicant was offered by Shri Ram Sharan Mishra# 

EDDA of Hariawan when he proceeded on leave on 23-10-1989 

which offer was approved. The applicant thus is a 

substitute and not an employee of the Postal D^artraent 

and the provisions of the Industrial Disputes Act do not 

apply to mere substitutes who can be discharged at the 

w ill of the approving authority at any time in accordance 

with the relevant rules of the Postal Department.

3, Shri Dubey, the learned counsel for the applicant 

sulxnitted that in  Kunjan Bhaskaran and others V s . Sub- 

Divisional O ffic e r / Telegraph and others (1983 LAB I .C .

135) Kerala High Court decided that the Post and 

Telegraph Department is an Industry and RMS is held to be 

an industry in  Hari Mohan Sharma V s , Union of India 

decided on 30-5-1986 by Jabalpur Bench of this Tribunal,

in the Kerala case, the petitioners were casual Mazdoors 

and in Hari Mohan Sharma case, the petitioner was a daily 

V7ager. The counsel placed reliance on the decision of 

this Tribunal, Calcutta Bench in  Ashoke Kumar Sinha V s . 

Union of India , 1989, LAB I .C ,  670 that services of Extra 

Departmental Branch Post Master cannot be terminated 

without canplying with the provisions of Section 25P o f  the 

Industrial Disputes Act, 1947.

4 ,  Case law is  since settled that the Postal 

Department is an Industry. But the question in this case 

as mentioned in the beginning is whether the provisions of 

Sectioh 25F of the Industrial Disputes Act apply to 

substitute EDDA. The respondents case, as seen in  para-3 

of the counter affidavit of respondent no. 5 filed  on

his behalf and on behalf of respondents 1 to 4 is that 

Ram Saran Misra, EDDA, Hariawan proceeded on leave for 

45 days from 23-10-1989 and offered the services of his son,

the applicant, as a substitute in  accordance with

S/ /
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certificate is stated to be based on the attendance regis­

ter of Subpost O ffice , Hariav/an. I t  is  not clear to 

■̂̂hQm was this certificate issued and for what purposes 

and whether the signatory possesses the authority to issue 

such a certificate.

5 , Coming to the post of substitute EDDA, the real 

status of the applicant, according to Rule 2(a) of EDA 

(Conduct St Service) Rules, 1964, an anployee means a 

person employed as an Extra Departmental Agent, According 

to Rule 2(b) ( i i i )  of these Rules, Extra Departmental Agent 

means an Extra Departmental Delivery Agent also. According 

to D .G . 's  letter No, 43/15/65-PEN dated 7th June 1968, 

referred to on page 19 of P . Muthuswaray and V ,  Brinda's 

Service Rules for Extra - Departmental Staff in Postal 

Department (Fourth edition, 1989) an EDA can be 

authorised not to attend personally to the duty assigned 

to him by providing a substitute approved by the 

appointing authority. During such period EDA’ s authorised 

absence from duty, the salary and allowances payable to 

the EDA will be paid to the approved substitute. It  is 

also in the instructions in  the above book that the order 

sanctioning the leave to EDA should also specifically 

convey the approval of the appointing authority to the 

substitute working in place of Ei3A on leave and the order 

should also make it  clear that the substitute may be 

discharged by the appointing authority at any time without 

assigning any reason. The appointing authority has also 

to ensure that such a substitute is  hot allowed to work 

indefinitely. The appointing authority should take 

immediate steps to make a regular appointment in that 

ev«it and the person so appointed need not necessarily be 

the substitute. The substitute is not even required to 

furnish security as when the EDA applies for leave in the 

prescribed form, he undertakes to be responsible for the
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f instruction below Rule 5 of EDA (Conduct & Service) Rules

1964. This rule requires that every EDA should arrange 

for his work being carried on by a substitute who should 

be a person approved by the authority competent to 

sanction the leave and the applicant was so approved on 

the clear understanding that he may be discharged from 

service at any time without assigning any reason. This has 

been denied by the applicant in his rejoinder affidavit.

-V We are not convinced by this denial. F irstly , the applicant

did not furnish copy of the authority by which he was 

approved for the post at Hariawan, Secondly# the appli- 

cation and also the rejoinder make no mention of this 

approval order and its contents and the applicant merely 

disclosed in the application that he has been working 

“off and on in leave and casual vacancies as EDDA at 

Post Office Hariawan'* without stating the conditions of his 

appointment for the work. In  the rejoinder also, after 

denying the contents of para 3 of the counter affidavit# 

the applicant jumps to asserting that he worked for more 

than three years continuously without stating the contents
y *

ofthe authority by which he was given the work to start 

with for each spell. In the circumstances, we are 

inclined to believe the averment of the respondents that 

the applicant was offered by his father Shri Ram Sharan
\

Mishra, EDDA, Hariawan, as his substitute when he 

proceeded on leave for 45 days from 23-10-1989 and the 

offer having been accepted by the Postal Authority started 

the last of the several spells of the applicant's work as 

substitute EDDA, In view of th is , we hesitate to accept 

as wholly correct the contents of the certificate dated 

10-8-1990 reported to have been issued by Up Dak Pal, 

Hariawan to the effect that the applicant worked on the 

post of EDDA at Up Dak Ghar, Hariawan, for spells including 

the last one starting from 1-11-1989, The applicant 

really worked as substitute EDDA at Hariawan, The

: S  ^ C ,  ■
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certificate is stated to be based on the attendance regis­

ter of Subpost O ffice , Hariawan. It  is  not clear to 

whom was this certificate issued and for what purposes 

and whether the signatory possesses the authority to issue 

such a certificate.

5 . Coining to the post of substitute EDDA, the real 

status of the applicant, according to Rule 2(a) of EDA 

(Cc.iduct 6c Service) Rules, 1964, an «nployee means a 

person employed as an Extra D^artmental Agent. According 

to Rule 2(b) ( i i i )  of these Rules, Extra Departmental Agent 

means an Extra Departmental Delivery Agent also. According 

to D .G . 's  letter No. 4 3 /1 5 /6 5 -PEN dated 7th June 1968, 

referred to on page 19 of P . Muthuswaroy and V . Brinda* s 

Service Rules for Extra - Departmental Staff in  Postal 

Department (Fourth edition, 1989) an EDA can be 

authorised not to attend personally to the duty assigned 

to him by providing a substitute approved by the 

appointing authority. During such period EDA's authorised 

absence fr<xn duty, the salary and allowances payable to 

the EDA will be paid to the approved substitute. It  is 

also in the instructions in  the above book that the order 

sanctioning the leave to EDA should also specifically 

convey the approval of the appointing authority to the 

substitute working in place of EDA on leave and the order 

should also make it  clear that the substitute may be 

discharged by the appointing authority at any time without 

assigning any reason. The appointing authority has also 

to ensure that such a substitute is  hot allowed to work 

indefinitely . The appointing authority should take 
*

immediate steps to make a regular appointment in that 

event and the person so appointed need not necessarily be 

the substitute. The substitute is not even required to 

furnish security as when the EDA applies for leave in the

prescribed form, he undertakes to be responsible for the
H h  X .— .
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work of the substitute. The EDA's security bond also makes 

it  clear that he would be responsible for the action of the
I'

substitute. Even with regard to irregularity committed by 

a substitute who is nominee of a EDA, the nominee while 

discharging the duties of a public servant remains a private 

agent. Any loss suffered by the Postal Department in such 

cases has to be recovered frcxa the EDA who offered the 

substitute to work on his responsibility. The EDA as the 

principal will be liable for any civil action by the third 

party for the tort committed by his hominee though obviously 

EDA cannot be prosecuted in a criminal court for crime 

ccxnmitted by his ncrainee substitute unless it can be

established that the EJl\ agent has conspired with his

nominee to ccxnmit the offence. Such characteristics of the 

substitute's post point to his being an agent of the EDA,

No employer and employee relationship sets up between the 

Postal Department and the substitute EDDA, In  this view of 

the matter# there does not arise the question of such a 

substitute being considered as a workman under the Ihdustrial 

Disputes Act, 1947/ wiiO cannot be retrenched without
T

complying with the provisions of Sections 25F and 25N of the 

Act, Also, when the applicant has no legal claim to the

post of EDDA, he can obviously not challenge the action of

the respondents to take steps to f i l l  the post of EDDA at 

the juncture the administration sees the need for that and 

the action of the respondents to call for names of candidates 

fran the Employment Exchange and the Employment Exchange 

sending a.panel ’of four names including the name of 

respondent No, 6 and the selection of respondent No, 6 

cannot be challenged by t|ie applicant. As the applicant 

did not figure in the panel of names sent by the Employment 

Exchange, he could not be considered for the post by the 

respondents. In  view of this £:lear position, we

S  K  ■ .
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the protections claimed by the applicant. Their case 

is that the applicant was offered by Shri Ram Sharan Mishra# 

EDDA of Hariawan when he proceeded on leave on 23-10-1989 

which offer was approved. The applicant thus is a 

substitute and not an employee of the Postal D^artraent 

and the provisions of the Industrial Disputes Act do not 

apply to mere substitutes who can be discharged at the 

w ill of the approving authority at any time in accordance 

with the relevant rules of the Postal Department.

3, Shri Dubey, the learned counsel for the applicant 

sulxnitted that in  Kunjan Bhaskaran and others V s . Sub- 

Divisional O ffic e r / Telegraph and others (1983 LAB I .C .

135) Kerala High Court decided that the Post and 

Telegraph Department is an Industry and RMS is held to be 

an industry in  Hari Mohan Sharma V s , Union of India 

decided on 30-5-1986 by Jabalpur Bench of this Tribunal,

in the Kerala case, the petitioners were casual Mazdoors 

and in Hari Mohan Sharma case, the petitioner was a daily 

V7ager. The counsel placed reliance on the decision of 

this Tribunal, Calcutta Bench in  Ashoke Kumar Sinha V s . 

Union of India , 1989, LAB I .C ,  670 that services of Extra 

Departmental Branch Post Master cannot be terminated 

without canplying with the provisions of Section 25P o f  the 

Industrial Disputes Act, 1947.

4 ,  Case law is  since settled that the Postal 

Department is an Industry. But the question in this case 

as mentioned in the beginning is whether the provisions of 

Sectioh 25F of the Industrial Disputes Act apply to 

substitute EDDA. The respondents case, as seen in  para-3 

of the counter affidavit of respondent no. 5 filed  on

his behalf and on behalf of respondents 1 to 4 is that 

Ram Saran Misra, EDDA, Hariawan proceeded on leave for 

45 days from 23-10-1989 and offered the services of his son,

the applicant, as a substitute in  accordance with
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certificate is stated to be based on the attendance regis­

ter of Subpost O ffice , Hariav/an. I t  is  not clear to 

■̂̂hQm was this certificate issued and for what purposes 

and whether the signatory possesses the authority to issue 

such a certificate.

5 , Coming to the post of substitute EDDA, the real 

status of the applicant, according to Rule 2(a) of EDA 

(Conduct St Service) Rules, 1964, an anployee means a 

person employed as an Extra Departmental Agent, According 

to Rule 2(b) ( i i i )  of these Rules, Extra Departmental Agent 

means an Extra Departmental Delivery Agent also. According 

to D .G . 's  letter No, 43/15/65-PEN dated 7th June 1968, 

referred to on page 19 of P . Muthuswaray and V ,  Brinda's 

Service Rules for Extra - Departmental Staff in Postal 

Department (Fourth edition, 1989) an EDA can be 

authorised not to attend personally to the duty assigned 

to him by providing a substitute approved by the 

appointing authority. During such period EDA’ s authorised 

absence from duty, the salary and allowances payable to 

the EDA will be paid to the approved substitute. It  is 

also in the instructions in  the above book that the order 

sanctioning the leave to EDA should also specifically 

convey the approval of the appointing authority to the 

substitute working in place of Ei3A on leave and the order 

should also make it  clear that the substitute may be 

discharged by the appointing authority at any time without 

assigning any reason. The appointing authority has also 

to ensure that such a substitute is  hot allowed to work 

indefinitely. The appointing authority should take 

immediate steps to make a regular appointment in that 

ev«it and the person so appointed need not necessarily be 

the substitute. The substitute is not even required to 

furnish security as when the EDA applies for leave in the 

prescribed form, he undertakes to be responsible for the
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f instruction below Rule 5 of EDA (Conduct & Service) Rules

1964. This rule requires that every EDA should arrange 

for his work being carried on by a substitute who should 

be a person approved by the authority competent to 

sanction the leave and the applicant was so approved on 

the clear understanding that he may be discharged from 

service at any time without assigning any reason. This has 

been denied by the applicant in his rejoinder affidavit.

-V We are not convinced by this denial. F irstly , the applicant

did not furnish copy of the authority by which he was 

approved for the post at Hariawan, Secondly# the appli- 

cation and also the rejoinder make no mention of this 

approval order and its contents and the applicant merely 

disclosed in the application that he has been working 

“off and on in leave and casual vacancies as EDDA at 

Post Office Hariawan'* without stating the conditions of his 

appointment for the work. In  the rejoinder also, after 

denying the contents of para 3 of the counter affidavit# 

the applicant jumps to asserting that he worked for more 

than three years continuously without stating the contents
y *

ofthe authority by which he was given the work to start 

with for each spell. In the circumstances, we are 

inclined to believe the averment of the respondents that 

the applicant was offered by his father Shri Ram Sharan
\

Mishra, EDDA, Hariawan, as his substitute when he 

proceeded on leave for 45 days from 23-10-1989 and the 

offer having been accepted by the Postal Authority started 

the last of the several spells of the applicant's work as 

substitute EDDA, In view of th is , we hesitate to accept 

as wholly correct the contents of the certificate dated 

10-8-1990 reported to have been issued by Up Dak Pal, 

Hariawan to the effect that the applicant worked on the 

post of EDDA at Up Dak Ghar, Hariawan, for spells including 

the last one starting from 1-11-1989, The applicant 

really worked as substitute EDDA at Hariawan, The
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certificate is stated to be based on the attendance regis­

ter of Subpost O ffice , Hariawan. It  is  not clear to 

whom was this certificate issued and for what purposes 

and whether the signatory possesses the authority to issue 

such a certificate.

5 . Coining to the post of substitute EDDA, the real 

status of the applicant, according to Rule 2(a) of EDA 

(Cc.iduct 6c Service) Rules, 1964, an «nployee means a 

person employed as an Extra D^artmental Agent. According 

to Rule 2(b) ( i i i )  of these Rules, Extra Departmental Agent 

means an Extra Departmental Delivery Agent also. According 

to D .G . 's  letter No. 4 3 /1 5 /6 5 -PEN dated 7th June 1968, 

referred to on page 19 of P . Muthuswaroy and V . Brinda* s 

Service Rules for Extra - Departmental Staff in  Postal 

Department (Fourth edition, 1989) an EDA can be 

authorised not to attend personally to the duty assigned 

to him by providing a substitute approved by the 

appointing authority. During such period EDA's authorised 

absence fr<xn duty, the salary and allowances payable to 

the EDA will be paid to the approved substitute. It  is 

also in the instructions in  the above book that the order 

sanctioning the leave to EDA should also specifically 

convey the approval of the appointing authority to the 

substitute working in place of EDA on leave and the order 

should also make it  clear that the substitute may be 

discharged by the appointing authority at any time without 

assigning any reason. The appointing authority has also 

to ensure that such a substitute is  hot allowed to work 

indefinitely . The appointing authority should take 
*

immediate steps to make a regular appointment in that 

event and the person so appointed need not necessarily be 

the substitute. The substitute is not even required to 

furnish security as when the EDA applies for leave in the

prescribed form, he undertakes to be responsible for the
H h  X .— .
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work of the substitute. The EDA's security bond also makes 

it  clear that he would be responsible for the action of the
I'

substitute. Even with regard to irregularity committed by 

a substitute who is nominee of a EDA, the nominee while 

discharging the duties of a public servant remains a private 

agent. Any loss suffered by the Postal Department in such 

cases has to be recovered frcxa the EDA who offered the 

substitute to work on his responsibility. The EDA as the 

principal will be liable for any civil action by the third 

party for the tort committed by his hominee though obviously 

EDA cannot be prosecuted in a criminal court for crime 

ccxnmitted by his ncrainee substitute unless it can be

established that the EJl\ agent has conspired with his

nominee to ccxnmit the offence. Such characteristics of the 

substitute's post point to his being an agent of the EDA,

No employer and employee relationship sets up between the 

Postal Department and the substitute EDDA, In  this view of 

the matter# there does not arise the question of such a 

substitute being considered as a workman under the Ihdustrial 

Disputes Act, 1947/ wiiO cannot be retrenched without
T

complying with the provisions of Sections 25F and 25N of the 

Act, Also, when the applicant has no legal claim to the

post of EDDA, he can obviously not challenge the action of

the respondents to take steps to f i l l  the post of EDDA at 

the juncture the administration sees the need for that and 

the action of the respondents to call for names of candidates 

fran the Employment Exchange and the Employment Exchange 

sending a.panel ’of four names including the name of 

respondent No, 6 and the selection of respondent No, 6 

cannot be challenged by t|ie applicant. As the applicant 

did not figure in the panel of names sent by the Employment 

Exchange, he could not be considered for the post by the 

respondents. In  view of this £:lear position, we

S  K  ■ .
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do not deem it  necessary to address ourselves to the 

allegations of malafide/ malpractices and nepotism the 

applicant has made in  the matter of selection of 

respondent No, 6.

6, In  view of the above# the application is 

dismissed without any order as to costs and the status quo 

for a period of 14 days ordered on 13-8-1990 and continued 

upto 31-8-1990 by order dated 28-8-1990 and extended by 

order dated 31-8-1990 is lifted  with immediate effect.

h  K  ,

(A .M .) ‘

Dated : Lucknow 

S^tem ber 12 , 1990 

SS/

(v .c ,)
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IN THE CENTRAL ADfvlINISTRATIVE CIBCUIT BENCH,

LUCKNOW*

9*A. Ito* ^c;x^of 1990 (^ )

Pradeep Kumar Mitra

Versus 

Union of India & Others

I N D E S

Applicant

ResporKjenrfcs

SI.
No.

Description of paper Page No.

1.
.....  1

Application 1 to 9

2. Annexure No. 1 
True copy of order 
dated 30.7.90

10 to -

3. VAKALATNAMA 11 to -

4 . Postal order for Es.50/-

COMPILATION II

5 • Annexure No. 2
true copy of -the certificafte dt. 10.8.90 
issued by S.P.M., Hariawan,
Distt. Hardoi, shovdnghis employment 
from 10.1.87*

12 to -

6. Annexure No. 3
irue copy of the applicant's
represent eft ion dated 25.7.90.

13 to 14

7 . Annexure No. 4
True copy of* letter dated 20,7»90 
addressed to Supdt. of Post Offices 
by Block Pramukh, Hariawan, Distt.Hardoi

15 to -

8. Annexure No. 5
photo copy of Bnployment Exchange, 
Registration card.

16 to -

Lucknow :

Dated : X'X, SI o

For use in Registrar*s office

1* Date of filing

2* Begistreffcion No.

COUNSEL FOR APPLICANT

Signature of 
Registrar.
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A._

2v Jurisdiction of the Tribunalt

The epplicant declares that the subject matter of 

tte order against which he wants redress al is within 

the jurisdiction of this Tribjsnal.

3v Limitation :

Tte applicant further declares that the cpplicaftion 

is within the limitation period prescribed in Section 

21 of the Administrative Tribunal Act, 1985.

4 . Facts of the case;

(i) That this fipplicaftion id directed against the 

order dated 30«7«90 passed fay respondent No* 4 

which is Aneixure No* 1 to this appliceftionv

(ii) That the applicant has been workihg off and on

in leave and casual vacancies as EDDA at Post Offic 

Hariawan, District Hardoi for the last several 

years and at present he has been working 

continuously on the said post from 1*11*89« The 

work and conduct of the applicant has all along 

been satisfactory during the period of his employ­

ment without any complaint or adverse comment, 

whatsoever. A true copy of the certificate dated

10.8.90 issued by S.p.M*, Hariawan, Elistt.Hardoi 

showing his employment from 10.1.87 onwards is • 

Annexure No. 2«

(iii) That the applicant is fully qualified for the said 

post of EDDA. He has passed High SclK}olitf and 

Intermediefte examinations of U.P« Board, and has 

also passed B.A# Part II from Kanpur University*

m  ' >•>

c o n t d * . . ^
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(iv) That the applicant is an smployee as defined

under Rule 2(a) of P&T EDA (Conduct and Service) 

Rules 1964 and his appointing authority is tte 

respondent No* 4 who approved his appointment 

from *i«B time to time in terms of D*G* P&T 

circular No* 23 darted 24.2*1970 and lettersNos. 

43/63/68 Pen dated 27.5*70, 55/72 ED Cell dated 

16.8*73 and Depattment of posts letter No*12-107/ 

88/EDE & Trg. dated 12.9.1988.

(v) That the applicant is also a workman and being 

a workman is entitled to the safeguards and 

benefits envisaged by the Industrial Dispute Act, 

1947 and as he has put in more than 240 days* 

service in a year, he has been in continuous 

service for one year ad defined in Section 25B 

of the IvD. Act, 1947 and in view of this matter, 

he cannot be retrenched without following the 

provisions of Sections 25F and 25N of the aforesai 

1*0* Act and without giving notice and qjportunity 

of hearing in the interest of^stice. Sections 

25F and 25N (ibid) provide certain obligations on 

the part of the employers to be fulfilled before 

making retrenchment of ary workman who has put 

in continuous service for not less than one year 

under Section 25(B).

(vi) That the respondent No. 4 without considering

the services of the ^plie  ant and without applying 

his mind to the provisions of law, has wrongly and 

abruptly appointed one another person, Sri Manoj 

Kumar Bajpai against the post held by the

c o n t d . . . 4



>

-4-

opplicant, by his Memo No* A/Hariawan/90 dated 

30*7.90 seeking to dislod^ the applicant and 

ttereby causing retrenchment of the applicaart 

in prejudicial, malicious and arbitrary manner** 

The respondent no. 4 has not given any notice 

and (^portunity of hearing to the epplicant*

He has not even passed any order in respect 

of the applicant* The opposite parties 5 and 

6 have been pressing the applicant to relinquish 

his post* A true copy of the order dated 

30*7*90 is annexed as Annexure No* 1 to this 

application*

(vii) That the respondents nos* 4 and 5 in utter 

disregard of the provisions contained in 

sections 25(b), 25(F) and 25(N) of the 

Industrial Disputes Act, 1947 have sought to 

terminate/retrench the services of the ^plicant 

withhut passing order in respect of him* The
r

action of respondents Nos* 4 and 5 is malicious, 

arbitrary, illegal and contrary to law*

(viii) That the applicant reliably understands that 

the respondent No* 5 in connivance vd.th one,

Shri Pramod Kumar Shukla, an employee of the 

Bnployment Exchange manoevoured secretly to 

obtain the name of Shri Manoj Kumar Bajpai, 

a relative of said Shri PrcSnod Kumar Shukla to 

oblige him and through him make his(respondent*s 

No* 5) way easier to make further appointment 

of his choice after calling names from the

V Baployment Exchange'* No notice was given to

corrbde'e *5
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th© applicant and all was done secretly.

In this connection the applicant submitted 

a representation dated 25.7.90 to the respondent 

no. 3 but no action appears to have been tdcen 

on it* A true copy of the representation is 

Annexure 3 . It may be stated that the Block 

Pramukh, Block Hariawan also protested against 

the prejudicial and motivafted action of the 

respondents nos. 4 & 5 by his letter dated

20.7.90 addressed to the Supdt. of Post Offices, 

Hardoi endorsing copy thereof to othsTŜ  

concerned auttorities. A true copy of this 

letter dated 20.7.90 is Anaexure - 4.

(ix) That the Postmaster General, Ufctar Pradesh, 

Lucknow, since designated as Chief postmaster 

General has already issued instructions that 

the cases of substitutes should be considered 

favourably for regular appointment and while
r

placing requisition to the Baployment Exchange, 

tl» concerned person working as substitute 

 ̂ be informed in order to get his name forwarded

by the Bnployment Exchange office. But these 

instructions were ignored by respondent No.5 

maliciously for oblique motives to have 

appointment of his choice for personal 

considerations and ulterior motives. It may 

be stated that the app|icant*s name has alreac^ 

been registered with the Er^loyment Exchange, 

Hardoi on 17.12.88 vide regitration No. 7689/88 

with Trade Index 1831.20. A ptoto copy of the 

registraftion card is Anaexure - 5.

c o n t d . . .  6
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(x) That the applicanrt is aggrieved by the manner 

in which the respondents nos* 4 & 5 have 

manipulcfted to dislodge the applicant from his 

post in violation of sections 25B, 25F and 25N of 

the I*D* Act, 1947 and also by the fact theft his 

representation has not been duly considered by 

^  the respondent No* 3 and the prejudicial, biased

and arbitrary actions of tte respondents nos;’

4 and 5 has not been checked and remedied.

 ̂ (xi) That the applicant has no remedy except to file

this application before this Hon*ble Tribunal 

for redressal of his grievance*

5* Grounds for relief vdth legal provisions;

(a) Because the applicant has been sought to be 

divested of his post vdthout any notice and 

opportunity of heating*

 ̂ (b) Because the applicant has been in continuous

service for a year in terms of section 25B of the 

I*D« Act and in view of this, he canoot be 

 ̂ ousted/retrenched vdthout follovdng the mandatory

provisions envisaged by sections 25F and 25N of 

the said A:t*

(c) Because th» nanes of candidates have been called 

from Biployment Bcchange secretly and 

surreptiously without aty notice to the applicant

(d) Because the case of the applicant has not been 

dealt within the light of instructions issued 

by the Postmaster General (now Chief Postmaster 

General) for accommodation of the substitutes

c o n t d . . . 7
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against regular appointment*

(e) Because the action of the respondents nos* 4 & 5 

in trying to oust the applicant is wrong,malafide, 

malicious, arbitrary, irregular, motivated and 

illegal*

(f) Because the appointment of redpondent no* 6 by 

respondent Nos* 4 and 5 is not fair* It is with 

ulterior motive and infested vdth personal 

interest*

(g) Because no order has been passed in respect of 

the applicant and he cannot be retrenched/removed 

vdthout specific order to this effect*

6* Details of tte remedies exhausted *

It is stcfted th?t no departmental remedy lies against

^ the impugrwd order as it is not a statutory punishment

against vMch appeal lies* However, the applicant 

submitted representation to the D*P#S*, Bareilly but 

it proved futile*'

7* Matter not previously filed or pending with any other

OOUHT;

The applicant further declares that he had not previ­

ously filed an/ application, writ petition or suit 

regarding the matter in respect of which this applicat»« 

tion has been made, before ary court or any other 

authority or any otter Bench of the Tribunal, nor any 

such application! writ petition or suit is pending 

before aty of them*

^  .V., ^  contd* •.8
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8, Reliefs sought :

In view of the facts merrfcioned in para 4 above, 

the applicant prays for the following reliefs:-

(a) That the impugned order dated 30*7*90 

(Annexure-1) be declared to be unjust,

y' unwarranted and irregular and accordingly be

quashed*

(b) That tte respondents be directed to take

 ̂ action in accordance with law and instruc­

tions issued by the Fhief Postmaster General, 

U*P« Circle, Lucknow and consider the case 

of the applicant favourably for his regular 

sppointment •

(c) That the cost of the case be allowed in 

fsvour of the applicant as agsinst the 

respondents*^

 ̂ (d) Thaft ary other order deemed just and proper

in the circumstances of the case be passed 

in favour of the applicant*

I

9* Interim order prayed fort

It is most respectfully prayed that during the 

pendency of the case, the operation of the in^ugrwd 

order dated 30*7*90 (Annexure - 1) be stayed and an 

ad-interim order to the sane effect be passed 

iiKnedi ately.

10* The application shall be presented personally 

through the applicant*s counsel.

••8 —

c o n t d . . . 9
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11. Particulars of Postal order filed in respect of the 

applica(tion fee:

(a) No* of the postal order :

(b) Ngjne of the issuing
Post Office :

f t

(c) Date of issue of
*r' Postal Order : 13•8*90

(d) Name of the Post Office
where pa/able : Allahabad G*P#0*

>\

12# List of Enclosures:

Annexures A-1 to A-5 as detailed in the Index*

Lucknow : ^

Dated : \a.8*90 APPLICANT

VERIFICATION

I , Pradeep Kumar Misra, son of Shri Ram Saran Msra, 

aged about 22 years, EDDA, Hariawan P*0# and resident of 

Village and Post Office Hariawan, District Hardoi,do hereby 

verify that the contents of paras 1 to 4, 6 to 7 and 10 to 

12 are true to my personal knowledge and paras 5 , 8 and 9 

are believed to be true on legal advice and thait I have not 

suppressed any material fact*'

Lucknow : V

Dated :VI-.8*90 SIGNATURE OF APPLICANT.
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village and ix>55̂  lioriawan'' Pitstt.Hardoi her^y^ 
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Bha-ll olo-irly nndcsrst^vx^ that hia fsjTiployecnent as EDD?i fihali 

bo the no^zuro of a controct lini-'lcj to be tertninatod tey 
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2® ^le  ■xisix'.actcsr Uardoi,

ThQ ,g ;Ij M.-;ria\.;a»\ U'-»r̂ k>iv 
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BEPQRE 2HE (OTTHAl ADMIHISTBAfflTE IDEIBIMAI..

0IE0DI2 BEFCH, LTOKKeW.

. , -M. Tp. V b .  r s i ' / t o  rt

O.A. DO. 254/ 90 .

Pradeep lumai Hakca . . . .  Applicant.

VersTis •

Union of India and others • • . .  lespondents •

APPUOAIigg FOE YAOAglUS !EHB S£Ai ORSER 

GRMIED m r n i  IN gAYOUR Of THE APPLIOAHT

Ike above named applicant/Opp. Party Ho.6 

most respeotfuiny submit as under *-

That for the factsi reasons, grounds and 

circumstances narrated in the accompanying Counter- 

Affidavit it is expedient in the interest of Justice 

to the applicant/Opp. Party Ho .6 and most respectfully 

prayed that this Hon*ble Tribunal may graciously 

be pleased to vacate the expaxte interim order 

^  M granted in favour of the applicant/Opp, Party No,6

And/or pass any other or further order deemed Just 

and proper in the circumstances of the case in favour 

of the appHoant/Opp. Party Ho .6,

Luc1oio<i7 t
W /  (Amarjit Kaur)

Bated s August 3i  ̂̂  ^ ^ 9 0 . Aiwocate.
Counsel for the Applicant/ 

Opp^arty No.6

i



BEPOEB THE CEHTEAl ADMIHISTRAIIVE TEIBTMAL.

CIBGUIS BEI0E, LUCMOf . 

d.A. SO. 254/90.
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fzadeep Kamaz MisMza*

Vezaus•

Union of India and othezs.........

Applicant•

Beppondents

OOUHgER AFgrnViai 01 BEHAIg OP OPP» PAREY H0.6

I, Manoj Eumaz Bajpai, aged about 23 years, 

son of Szi Shyam Beliazi,Ba3pai, zesident of Yillage- 

and Post Hagcyesran, Bistzict Hazdoi, do hezelsy solemnly 

affizm and state as imdez s-

1 . That the deponent is 0pp. Pazty No.6 in the aboven

noted Application and as such is well convezsant with 

the facts of the case as well as the facts deposed to

hezeundez t~

2 . That the deponent has zead and understood the co

r y '
contents of the application filed the e^plioant and 

its zeply zuns as imdez

3. That accozding to the applicant himself he was 

offezed as substitute by his own fathez in the leave 

vacancy and on diffezent occasions, as pez Annezuze Ho.

to his application , he wozked foz shozt duzition of

^  rr -j 
• • •
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time with considezable l>xea^es.

4 . That the deponent who has passed his High School

Examination in 1982 in I  Division, Intermediate SzaminatinB 

in 1984 in II Division and Examination in 1987 in

V  II Division has been offered appointnent vide Annexure Ho1

to the application after due and proper selection 

conducted by the Coppetent JUithoxity after having invited 

^  applications and calling the names from employment

Exchange* ^he applicant who has according to himself 

served as substitute for short duration of an on according 

to himself, has no xc± right or locias staadie to challenge 

^  the appointment of the deponent which is perfectly valid

and lavful and as such non-assailahle. Shat subject to 

above, the deponent adopts the contents of the C.A.

/  filed on behalf of the 0pp. Party No* 1 to 5 narrating

authentic facts in regard to the deponent as well as

^  the applicant of the application*

5 . 5hlit in view £ the :fiacts that the order of

appointment validly issued in favour: of the deponent 

is not being enforced on accoim-^of the exparte Interim

order dated 1 3 .8.90  it is ^  5  ea^edient in the interest 

of justice to the applicaat/Opp. Party No *6 that the 

interim order concerned mey be vacated and discharged 

by this Hon'ble Court*

* > • *3
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6. Shat the contents of the coxxespondeace

between the deponent, Sub-Post Master, Sub Post 

Office Haxyawan, contained in deponent application 

dated 3*8.90 and 11.8.90 as well as the lettex 

dated 4.8.90 of the Sub-Post Msetex addressed to 

Superintendent of Post Offices Haidoi, would show to thi 

the Hon*ble Txibunal that the eipplicant Sxi Pxadeep 

£amac Msxa defied the oxdexs of his official 

superioxs and avoided to hsAdovex chacge to the 

deponent on the one h a ^  while on the othex hand

he claimed before the Hon'ble Txibunal in sub-
. . .  ^

pax a a of paxagxph ^ of the application that no 

order has been psssed in respect of th? applicant 

and he can not be retrenched/removed without specific 

orders. Txue copies of application dated 3 .8 .90, 

and 11.8.90 and the letter of Sub-Post Mastex 

dated 4.8.90 axe b e ;^  annexed hexewith as A 

Annexoxe ^o. O .A J  1. g-2. P-3 to this C.A.

7 . ?Phab it is xelevant to point out here that 

the applicant having never been issued any appoini 

letter for his appointment and having been aware 

of the period for which he was being q?pointed 

each time did not need being served with any letj 

of termination ofhis services.



8. That in view of the above the ex-pacte

interim order granted in favour of the applicaat

is liable to be vacated.

lAickno9 s

Bateds August 29, 1990,
Deponent.

1, the above named deponent do herebj verify

tk«i contents of para 1 to 7 of this C. application 

are true to ebt personal knowledge and those of para 8 

are believed to be true.

Signed and verified on 29.8.90 in Court premises

at lucknow.

Xucknow I

Dated* August 29, 1990. 

“f-

\
HrAQ 

Deponent.

affliTi a r te-io .xr.iv ■* 1/

Cli

A  ■'
an- r 
0 - •
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BEFORE THE CENTRAL ADtllWISTPATIVE TRIEU?>AL

CIBCUIT BEKCH, LUCKOT 
r ' ' 2 . f  <t7

O.A. NO. 254 of 1990(L)

pt-ade®p Kimar fclshra -Applicant

^versus-

Unic^ Indie and others •• Respondents

APFLlCATiai FCa VACATI!^ THE STAY GBAMTED 
i  ?f fW c iM  CF T O  ^

The Resporidents above named begs to submit as

unders*

1. That for the facts and circttastances stated 

in^the accompanying affidavit, tfcsxtil̂ dRtKxSHBxstiQs

Av?? is expedient in the interest of justice that the 

, .̂?atlinterim stay granted to the applicant in the above

-

noted case by this Hon*ble Tribimal may very kindly be 

vacated*

<
Wherefore it is most humbly requested that 

this Hcn’ble Tribunal may be pleased to vacate the 

adinterim stay granted to the applicant in the above 

menticned c^se be very kindly be vacated in the ends of 

justice.

(VK Chaudhari)
Addl Standing Counsel for Central Govt

(Counsel for the Respmdents.l to 5)

Luclcn 05f, ^

Dated: August, 1990.



BEFOaE THE CEira^ ADMINISTRATIVE TRIBimL 

CIRCUIT BEICH, LUCiOTI

O.A. ^3a254 of 1990(i)

Pradeap Ktmar RUshra Applicant

“versus-

Unicn of India and others Respondents

;o^s'>^5;s7o

CiM3lM-Ag,gIDAVIt ,ai_BEHALP _0g.RESPOMDEWTS KPS. 1 .t>3

tt, De<^tali PIrasad, sc»i of Shri ffeebar, aged about 

4^ years, at present posted as Stab Divisional 

Inspector, Post offices, Hardoi Central Sub Divisiwi, 

Hardoi do hereby solemnly affirm and state as under:-

That the depcrjent has been authorised to

•Q ^ ^ i l e  this counter affidavit on his behalf as well as

. (© %
/ 'c'“ • Respondents nos, 1 , 2 / 3 ^ < R ' ^ ^

u«iiaxi as wBxx as

2. That the deponent has read and understood

0 / the contents of the application filed by the

applicant and he is fully conversant with the 

facts of the case and he is in a position to give 

paravvise ccmrosnts as deposed herein-under:
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3* that before giving paraivise comments it is 

pertinent to give the brief history ^  l̂ ie case as 

tinder

(a) That ills Saran Rtshra EDDA Hariyawan
£ _

Hardoij approved candidate of Postman Cadre was allotted 

to Hardoi Ffead Office vide Supdt of Post offices 

Hardoi £temo No.B/Postman/Senl dated 2,2.1989.

Sl'ri Ram Saran Tdshra EEfflA Hariya\i?an Hardcd proceeded 

cn leave for 45 days from 23.10.1989. He offered 

his substitute Shri Rradeep Ktiaar f'dshra, the applicant 

his son as per Director General's instructions furnished 

belcpi leave Rule-5 of EDA(Cmdtttt 8. Service Rules 1969= 

^tiat during leave every ED agent should arrange for his #  

jyork being carried on by a substitute who should be ap 

a person approved by the authority cc»npetent to sanction 

the leave to him. such approval should be obtained in 

writing. In this regard,the substitute offered by 

ahxi Rani bharan ft'dshra, i>hri Rradeep Kuiaar his son was 

approved m the clear understanding that the substitute 

may be discharged by the appointing atrthority at any time 

without assigning any reasoni.

(b) That during the leave, Shri Ram Sharan ^Ushra
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approved candidate of Postman cadre was engaged 

at Hardoi HO in the cadre of postman on 6,12. 1989.

When it was contirtned that the engagement ot 

ohri Ram &haran ivJishra v̂ as contiriaed, tne etnpioy- 

raent oiiio^r naxaoi was requcoi;®  ̂ to sena wauiiidU«Jii car 

tne canoiaate vide «<eajo wo,A/nariyawan/9u dated 30.lB.90 

for tne appcintuienx co the vacant p0i.x ot nariyawan.

As per iaj's ini>truuticn no,4 ua±m xeave Rule 5 of EDA*s 

Ccsiduct and service rules l9o4. The nomination with 4 

candidates was received on 3.7,1990 vide emploiyment 

officer Hardoi letter No. P0-0803/90/l846 dated 29.6,90 

The candidates were served no-lices under Registered 

X * p o s t  ©1 11.7.90 to send their applications within

>1 /

That the applicatims of willing candidates were 

received and facts were enqaired into the matter and 

^  Shri f%>oj Kunar Bajpayee vias found best of all and was

approved for appointment as EDDA, Hariyai-̂ an (Hardoi)

j on 30.7.90. The appointment letter was accordingly 

issued to concerned for compliance vide J%roo 

Hariyawan/90 dated 30.7.1990.
u

4. That the application filed by the applicant 

is liable to be dismissed as the applicant 

has not waited for six mcnths after giving the



representation dated 25.7,1990 contained in Annexure 

no*3 to th© appiicaticrj.

3, That GOitents of para 1 to 3 are

fcroal es such needs no comments.

6 . That the contents of para 4(iJ of the

application need no comments*

7* That in reply to the contents of para 4 (ii)

of the application it is submitted that the applicant 

t̂ as csffered purely a substitute to arrange for 

work vice Shri Bam Sharan f^ishre EDDA Kariyev^an

^ . . Hardoi who proceeded on leave for 45 ^ays frons 23.10.1989.

' The certificate issued by SPRl Hariya^^an does not seems to

;l>e correct as the last period of engagement is frc^

23.10.89 and not from 1.11.1989;

8. That the contents of para 4 (i iO  of the appli* 

catiQi needs no cOTments.

That the contents of para 4(iv) <rf the appli*

on are incorrect as stated, hence denied and in reply

it is subnltted that the applicant is not an employee

but a substiture offered by Shri Ram Sharan JtUshra, HDDA

Hariyawan to manage his wc®k v/ho proceeded on leave on 23.’10.e 

1989. The appointing authority has oily approve the
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engggement of the substitute fear the purpose cf drawing 

the allc^^ances cnly to the substitute provided by 

Shri Ram Sharan f<ashra as laid 6mm in lET General 

Circular Mo.23 dated 24,2.1970 and letter No«43/63/69 

^  Pen dtd. 27.5.1970 and Mo.5-5/72-Cell dated 18.’8.1973,

10. That the contents of para 4(v) of the 

application are incorrect as stated, hence denied and

A

in reply it is submitted that the applicant ^̂ as 

offered as substitute by Shri Sharan fUshra to 

arrange for his work. The rules for 240 days service in 

a year is not applicable to this casual arrangement.
r J*'

“ ! ,^\He may be discharged by the appointing authority at any

^time without assigning any reasoi.

That the contents of para 4(vi) of the 

applicaticf) are incorrect as stated, hence denied and 

in reply it is submitted that the appointing authority 

has fully adhere to the provisions as laid down in 1X5♦ s 

instructions no.4 furnished beloef leave rules no.5 

' of EDDA Conduct and Service rules 1964 and did 

nothing object’ onable,

12. That the contents of para 4(vii) of the

application needs no cororaent.
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13* That t e contents cf para 4(viii) of the 

application are incorrect as stated, hence denied 

and in reply it is subnitted that the allegations 

are false and baseless. It was the business of 

employment officer H^rdoi,

\

14. That the contents cf para 4(ix) of the

application are incorrect as stated, hence denied 

and in reply it is si2bmitted that there is no swh 

provision to inform the substitute when placing 

requisiticns to the Employment Exchange to 

send nominations of candidates.

15. That the ccsitents of para 4(x) of the

application are incorrect as stated, hence denied 

,and in reply it is submitted that the applicant 

is oily a substitute provide by Shri Ram Saran RUsra 

to work at his cm place and may be discharged by the

authOTitj at any time without assigning any

V ; reasm.

16. That the contents of para & 4(xi) of the 

application need no comments.

17. That the contents of para 5 (a ), (c), (d), (g)

of the applicatico needs no cmments.

18. That the ccntents of para 5 (b ), (e) & (f) of

the application are incorrect, as stated, hence denied.
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19* That the contents of pare 6 & 7 of the

application needs no ccroments*

20. Thatthe contents of para 8(a)of the application 

are incorrect as stated, hence denied.

21. Tliat the contents of para 8(b) (c) & (d) of 

the applicat on needs no canoients.

22. That the contents of para 9 of the 

applicaticn are not justified and merits rejection.

23. That the cwitents of para 10 of the application 

needs no cotaments.

24v That the grounds taken by the applicant are

not tenable in the eyes of law,

25. That in vier; of the facts and circusnstances

stated in the foregoing paragraphs, the applicaticn filed 

by the applicar&t is liable to be dismissed vi»ith costs 

to the Respondents. ^  ^

Deponent.

iucknor/,

Dateds August, 1990.

Verificaticn,

I , the above named depor^ent do hereby verify that the
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contents of paragraphs 1 & 2 are trtje to rny personal 

knowledge and those of paras 3 to 23 are believed to be 

true cn the basis of recDrds and infcxrmaticn gathered 

end those of paragraphs 23 to 25 are also believed to 

be true cn the basis of legal advice^ and no part of it

is false and nothing material has been concealed*

Ltxknav,

DatedJg'y August, 1990.

me is personally kncu'm to me.

I identify the deponent who has signed

4

(VK Chaudhari)

Addl Standing Counsel for Central Govt, 

(Counsel for the Respondents)

>
SoletEnly affiradd before me

on at aro/pnrby the deponent who is identified

by Shri VK Chaudhari, Advocate, ,High Court, Lucknor/ 

Bench, I have satisied myself by examining the depment

that he understand the contents of this affidavit which have

been read over and explained to hiro__fey_ma

l e p o n e n t  c ".a : h  ; .......... " ^  . t

this w'lici ‘ . ...
sal
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IH TliiBUlIiiL, CIxlCUlT BxiNCH
LUGKNOv.

O.A.Ho, 254 of 1990(1.)

Pradeep Kumar Misra • • •  Applicants

Vei^sus

Union of India and others • • •  Resporsients.

F.F.

Rj^JQINDail

I, Pradeep Kutnar Misra, aged about 22 years 

s/o Shri Ham Saran Misra, resident of Village & Post 

Office Hariya^jan, District Hardoi, dcAereby state on oath 

as under

1. That the deponent is the applicant in the above

noted case and he is fully conversant -with the facts 

deposed to in this rejoinder affidavit. The deponent has 

read and understood the contents of counter affidavit sub­

mitted for and on behalf of the respondents nos. 1 to 5 

by respondent no. 4 and is replying to the same.

2. That in reply to the contents of para 1 of the 

counter, it is pointed out that the respondent no. 4 has

^ not furnished any authority for filing reply for and on

behalf of respondents nos. 1, 2 and 3. His reply in this 

regard is therefore, incompetent and liable to be rejected. 

4' It is further pointed out that respondent no. 5 has been

impleaded in his personal capacity and he has not filed 

any separate reply*

3. ISiat the contents of para 2 is deniad to the extent

that the respondent no. 4 swearing the counter affidavit 

has not furnished any authority to reply on behalf of 

respondents nos. 1, 2 and 3 and he is not competent to file 

reply for them without specific authority.

4. That in reply to the contents of para 2(a) of the

counter it is stated thatthe deponent has been i-jorking as

O  ^  jDDA in casual vacancies since long and from the certificate
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Issuad by the Sub Posibaster Hanya\^an (Annexure A-2), it 

vjould be seen thatthe deponent has been ■working continuously 

fro. 1.11.89 and as such till date he has worked for 307 

days during the last one year and prior to that he ŵorked 

froa 10.1.87 to 18.12.87 (343 days) and from 1.8.88 to 

31.11.88 (122 days) ana 1.1.89 to 31.7.89 (212 days), total 

334 days.

!Ehus the deponent xs’orked for much more than 240 days 

during last ttiree years sHfeiH continuously under section 

25(j3) of the Industrial Dispute ACt 1947* V/hen ever the 

deponent i-jas employed as a substitute, his employment -was 

duly approved by the appointing authority and he dre^ payment 

for the period on duty on the Pay xloll, meant for regular 

employees, vjhich created a reJafcion of master and servant 

between the resportents and the deponent* Though the 

approval of the appointing authority for employment of the 

applicant ms to be given in writing each time, but no such 

written approval was given in contravention of JDGP&T 

instructions.'

5. That in reply to paras 3(b) and 3(c) of the counter, 

it is stated that since the applicant had worked for more 

than 240 days during the last three years, he «̂̂as in con­

tinuous service in terms of the section 25(B) of the 

Industrial Disputes Act 1947 and in terms of Section 25(F) 

he cannot be retrenched without following the provisions 

contained therein and without having been given one month's 

notice in writing inaicating the reasons for retrenchment.

The provisions of section 25(G) csnd 25(H) of the said Act 

are also applicable. In view of the said provisions, it 

was irregular on the part of respondent no. 4 to have called 

for names from the ĵ mployment iSxchange for fresh ^aployment 

and retrench the services of the applicant. Section 25$^) 

of the 1»D. Act 1947 lays down, »The provisions of this 

Champter (viz. Chapter V which contains section 22 to 25 J) 

shall have effect notwithstanding anything in consistent
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therevith coiifeiiiiad in any other (including StaiKilng 

orders made unaer the Imusteial (Starsdii^

Ordsrs) Act 3^46(20) of 1946) • Thua the profvisions of 

Sections 55?? to 25 J have ovsr-ridii^ effect on all other 

lavs and a2CclQvA.e any ^^ervice lav to t^e contrary* ^Qiis 

proposition hes been held in 1983 IC 135 Kerala High 

Court, Kunjan Bht^skaran and oilers Vei’sus Sub Divisional 

Officer, telegraphs Changanaasery fnd others o.P«Ho#4064 

of 2J379 dated 28.7.8S, It has further been held by the 

iidciinistrativ© Tribunal Allahabad, Jabalpur*s Bendi by 

its decision in Hegi >tration no. M-43<G)T of 1986 dated 

ci0«5*36, Hari Hohsn Sbarma Versus Union of loiia ani others

is an In.*iustry and Casual JLabour cannot be dismissed 

'Without Boice* Similar viev has further been held by the 

Central Admii^strt^tive Tribunal, Calcutta Bendi in Ashok 

JCuiaar Sinha ve. sus Union of India and others T.A.no* © 1  

of L9S6 (CO Ho. 7600(K) of 1982) dated 8.4.1088, 1989 UB 

IC 670 thit temination/retrenchment vittoout iwtice under 

Section 25F of Imustrial Disputes Act 1947 vas bad in lav.

It vas held earlier by the Suprê ne Oosrt (AJ^ 1960 Supr^e 

Court 610 (V47C95) (From Bombay) in State of Bombay and 

others ve/sus The Hospital Ma^door Sabha and sdtaxx others 

that without folloving the provisions of I.D.Act 1947 the 

retrenchuent ordar is invalid and inoperative* The action 

taken by the respondents no. 4 & S is, therefore, arbitral^ 

perverse, malicious, prejudicial. Illegal and null &  void.

6. Thiit the cfitents of para 4 of the counter are denied

as stated. The action taken by the respondents no. 4 &  5 

is ultravires ab-initio void end cannot be sustained. 

Since the respondents no. 4 & 5 and 6 and their men vere 

tryii^ to divest the aeponent of his postlHegally even 

under threat of force, the ueponent had no alternative 

except to approach this Hon*ble Tribuml for shelter by 

 ̂ passing appropriate order.

Ss sK ^
7* Th£.cpai&s 5 & 6 of the counter need no reply.



8. That in reply to the contents of para 7 of the counter,

V  it is stated that the certificate of employment of the deponent,

issued by the tiUb Postmaster Hariya-wan vide Annexure 4-2 to 

the application is based on records and it has not been 

disputed except tbiat the last engagement of the applicant “was 

from 29.10.89 and not from 1.11.89 vjhicii too is not to dis-
I

credit of the deponent as ithat ^ould provide a longer span 

of service -‘fe^^vihat it is stated in para 4 above. In any 

case, the employment of the deponent as for the periods 

sho-wn in 4nnexure A-2 has not been disputed or questioned.

9. That para 8 of the counter needs no reply except that

averment made in para 4(iii) of the application ■would shov that 

he is fully qualified for the post.

10. That the contents of para 9 of the counter are denied

as stated. It is stated that the ©nployment of the deponent 

\jas approved by the appointing authority in terms of Ji P&T 

instructions and he \Jorked under the supervision and control 

of the Posta.1 authorities and dreifJ his ĉages from the Postal 

Department on the pay bill like all other regular employees 

vjhich constituted a re|£tionship of mafiter and servant betv?een

y  the Department and the applicant. It is incorrect to say that 

the deponent is not an employee. The definition of employees 

given in Kule 2 W  of jiM (Conduct & service) Rules 1964 lays 

do-wn -

2(a) ‘isimployee’ means a person employed as an extra 

Departmental Agent - 

and vide Kule 2(b) IJxtra-Departmental iigent means besides 

several catagories of staffs an extra Departmental Delivery 

Agent (2(b)(iii>) ^hich the deponent is and this position 

cannot be questioned or contraverted.

11. ®iat the contents of para 10 of the counter are denied
i

I as stated. The averments made in para 6 above “would sho\-j

I that the P&T Department is an industry to be governed by
|i

I; . the I.D.Act 1947 and Rules of 240 days in a year is applicable
0  L

.J) in the instant case. It is incorrect to say that the deponent.

■* 4  ••
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can be discharged by the appointing authority at any time 

vjithout assigning any reason. The iD Act 1947 is applicable 

in the case of the aeponent and he cannot be ousted/ 

retrenched v?ithout follovjing the provisions of la-w as laid 

dovm in the act, specially 25F, 25G and 25H. The rest of 

the contents of para under reply is denied and those of para 

4(V) of the application are re-iterated*

12. That in reply to the contents of para ll it is 

stated that the appointing authority did not comply \ilth the 

provisions envisaged undar section 25F, 25G and 2£H. His 

action vjas malicious, arbitrary, irregular and illegal. The 

contents of the para under reply are denied as stated and 

those of para 4(vi) of the application are re-asserted.

13. That para 12 of the counter does not offer any 

comment on para 4(vii) of the application, which is presumed 

to have been admitted and in vie’w of this matter the applica­

tion of the applicant is liable to succeed. The contents of 

para 4(vii) of the application are re-iterated.

14. That the contents of para 13 of the counter are 

denied as btbted and those of para 4(viii) of the application 

are re-asserted.

15. That the contents of para 14 of the counter are

denied as stated. It is to be stated that the BES

Service Union raised the issue in one of its meeting ^ith 

the P14G that the substitutes alone should be given the benefit 

of appointment against permanant/temporary or provisional 

appointment and the n*IG took the decision that such of the 

substitutes -who fulfil requisite qualification and other 

conditions and 'whose name has been received from the Kmploy- 

ment iixchai^e, should be given a generous consideration. A 

photo copy of circular issued by Klae PMG vide his no. staff/ 

M-140/Union/86/l4 dated 23.2.87 is iinnexure R-1. It may 

further be stated that on further representation by the 

Union that the list from the ĵ toployment Exchange is obtained 

-without giving any opportunity to the substitutes to have 

their names forv.»arded, it vjas decided by the PHG that the

- 5  -
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substitutes should be informed in advance -while calling for 

y  names from the iSmployment iSxchanse. A copy of such instruc­

tion though, seen by the deponent, is not available itfith 

him aixi it •would be expt;dient in this interest of justice 

that the respondent no, 2 be directed to produce the same. The 

contents of para 4 (ix) of the application are re-asserted.

16. That the contents of para 15 of the application are

Easi&irstnd*:: denied as stated and -obe contents

H2xpaxscxXSxsgxS3ssxE!aHHjfeSExaK»xiisH±s±xasxsts[i8(ixa of para 4(x) 

of the application are re-ite-ated. The deponent cannot be 

retrenched/ousted froa his post \.’ithout notice and follovjing 

the procedure of I.D.Act and other labour la-ws.

17. That in reply tothe contents of para 16 of the 

counter it is stated that the contents of paca 5(a), (c),

(d) and (g) of the application have not been controverted.

13. That the contents of para 18 of the counter are 

denied as stated and the contents of para 5(b), (e) and (f) 

of the application are re-asserted.

19. That the contents of para 19 of the counter need

no reply.

^ 20. That the contents of para 20 of the counter are

denied as stated and those of para 8(a) of the application 

are re-iterated*

21. That para 21 needs no reply.

22. That the contents of para 22 of the counter are

denied as sfcated and the contents of para 9 of the application 

tjhich are tenable, just and based on merit are re-stated,

23. That para 23 of the counter needs no reply.

24. ®aat the contents of para 24 of the counter are

denied and it is stated that the grounds taken by the deponent 

are tenable, cogent, sound and justified.

25. That the contents of para 25 of the counter are

denied as stated. On the facts and circumstances stafe^ 

in the application as -well as in this rejoinder affidavit,

- 6  -
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the application filed befoee this Hon'ble Tribunal is 

sustainable and deserve^ "to be allovjed -with costs against 

the respondents and in favour of the deponent.

Ltjcooy

Dated : 3.3.90

Deponent

V-

VisaigXCiiTlOH

I, the above named ieponent, do hereby verify 

that the contents of paras 1 to 19, 21, 23 and 24 are 

true to my knowledge and those of paras 20, 22 & 25 

are believed to be true. Nothing material has b«en supp­

ressed and concealed and no part of it is false.

Signed and verified this 2nd day of September, 

1990 at Luckno\j.

y

luochovj

Dated s 2.9.90

Deponent

I identify the deponent, 
Tdho has signed before me.

(H.Dubey)
iidvocate
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'^.A. - . O ,  254 of  17 70

Pradeap Kumar '.isra  . . .  Applicant

Versus

Union q - In d ia  a. d o :hars . . .  Kespo dents

1 " . 9 . 9 0

r?£j;':£f >rr rvŷT
I ,  Prar? ?ap .'ur;ar‘ X iera , a -3 3d about 22 y-jars, son 

o-F Shri ’am :.aran . ‘jsra , r a s 'r ’snt o f  V illage  Post ^^-fPice 

Mariyauan, D is t r ic t  :ardoi, do harshy state  on oath as 

under

1 . That t'*-3 danonsnt is  tbs anpli~ant in tha a'lovs

noted cas3 and h= is-; f u l .y  CDnv/arrsant with the facts  

dspossd to in this rajoi.-dar d f " i  a v it .  The deponent has 

read and undersfcoTd t'  ̂ c inta.v-s o f  counter a f f id a v it  sub­

mit !:ed by rsSDondent no. 5 and ii raplying  to th^ same.

2 .  That nara 2 o the counter needs no reply ,

3 .  That zh3 cof.tar.ts o f  para 3 o f  the counter are

deni3d  as stated . Tha d 3ponena worked for  more than 3 

years continuously  in terns o ’*̂ s action 25  ̂ 0  o f  the 

In du str ia l  Disnutas -\ct 1 947 as would be apparent "ron the 

c e r t i f ic a t e  A-2 to the a p p lic at io n .

. ^  4 .  That t 3 CD;ite;its o f  para 3 o f  th 3 counter are

dani^d as stated . There was >.ardly any nac?ssity  o f  

c a l l in g  for  na-tcs f n  ihs imnl ay-.ant E!x::han.je without 

fi?:st d e c id ’.ng tha case o f  t 3 deponent in terras o f  section  

2 5 ( ’ ) ,  2 5 (F )  and 25 and 25 o f  e 1 . 1 .  Act and 

without passing  any s p e c ific  order in respect o f  the 

deponent. The depon ant coulc /can  not :>e retrenched without 

follow ing  the pro-adure as la id  down in the sa id  sections 

o f  the Act. The action o f  s resno idents no. A 1 5 in 

c a l l in g  for  the namos fro i th3 -I ipl ^y T e n E x c h a n g e  and 

O 'd e r in g  appointnnent of the resnOT .siit no . o ir, viola^^ion
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o f  tha mandatory provision  oP ths I .J . , iC t  1 747 w a s /is  

arii-i;rary, psrvsrss , p ra jU i 'ic ia l ,  i l l s g a l  anJ null  1 void 

and cannot ba susta in ed . Ths ?act thab the respondsnt 

no. 6 has adopiad the -.A. f i l s d  on jahalf  of' respondents 

nos. 1 to 5 is  an indi-abion o f  t 2 ir  ,-iutual com plicity  

to thgfjrsjudica o f  the daponent,

5 .  That in raply to the :o,ntents o f  para  5 , i t  is  

stated  that the stay order has been r ig h tly  aniff v alid ly  

granted by tfcis Hon ’ b is  T r ibunal . The r aspon-lent no, 6 

has no l ie  us standi and the appointni3nt order issued  in

h is  favour to the p r 2 j u J i : 3  o f  the leponent and in v io lation  

o f  the labour laus is  arb itrary , p a r t ia l ,  unwarrant3d and 

not enforceable,. Tha in ie r in  order dsserv3s to be con­

f i n e d  on tha f a 't s  and circumstances o f  ths case .

6 .  T ’liat tha corttents o f  para 6 o f  the counter are

denied as staged . The annexures P-1, P-2 and P~3 are vague 

and irrelevant  as :hey are not addressed to the deponent 

and the deponent has no knowledge o f  them, hence they

are denied . The rest o f  ths contents o f  the para  under

I

reply  are also d^nisd.

7 .  That tha concents o f  para 7 o f  the counter are

^ deniad . Tha respondent no. 6

XfexxsaapstBuriawixras has no authority  t^  spell  out the terms 

and conditions o f  the sp-rvices o f  the deoonent. The 

depon3nt could /cannot  be ousted /retrenched  without notice 

as provided un'^er section  2 5 (F )  o f  the 10 Act 1947 .

8 .  That tha cpntants o f  patra C o f  the counter are

d enied . The interim order granted in favour o f  the deponent 

i s  susta inable  and the application  is l i a b l e  to be allowed 

with costs agaiiist the respondents. ^

leponent

: 2 . 9 . 9 0  ,£ h X;^:^AT1

I ,  the above named deponent, do hereby verify

- 2 -
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thai; ths contsnts o f  paras 1 to 7 are -brus to -ny know­

ledge and those o f  para J are jeli-ivad to ba true , 

ilothinj material has jasn suppressgd and no part o f  it  

i s  f a ls e .  So help me j DJ .

Siyned and v e r i f ie d  th is  2nd day o f  Beptembsr, 

1 910 at ^u::'<nou.

- 3 -

iJenonsnt

I id e n t ify  the deponent 

uho has si-nad before ms.

(n.r}ubey’
/Advocate

>

I


