%\ were two petitioners but learned counsel fur the applicant,

BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH, BANCALORE

DATED THIS THL THIRTEETH DAY OF SEPTEMBLR

1986
Present ¢ Hon'ble Justice K.5. Puttaswamy, — Vice~Chairman

Hon'ble Shri P. Srinivasan - Member(A)
Application No. 1535/86 (T)

B.K. Hutchaiah,

5/o Kalaiah,

W.C. CGrade No.l

(P&T Civil Cirele),

Pangzlore-1, cee Applicant

{Shri V. Lakshminarayana .. Advocate)

\/Se

The Director Ceneral
CeS.bLs Section P&T Dte.,
Sanchar Bhavan,

New Delhi = 110 401.

The Superintendent Engineer,
P&T Circle,

No.9y Fushkar Bhavan,
infantry Road,

Rangalore~550 U011,

Smt. S.Malina,

U/D Executive Engineer,

P&T Electrical Division,
S.C. Road,

Pangalore = 560 009, ese Respondents

(shri D,V, shailendra Kumer .. Advocate)

The application came up for hearing before Court on

17th September, 1286, Ho,'ble Member (A) made the followings

In this application received on transfer from the High
Court of Karnataka, the question for determination is as to
whether the rules governing the reservation of posts to Scheduled
Castes and Scheduled Tribes have bteen correctly implemented.

In the oricinal petition as Filed before the High Court there

Shri ¥. Lakshminarayana confined the application to the second

petitioner therein who bas kbecome the applicant before us.
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to be valid? e may, in this connection, refer to the rulinc
of the Supreme Court in Union of India Y. K.F. Joseph in

1973 SCC (L&S, 172 st pace 135 -

"Gener3zlly speaking, an acdministrative UOrder ctheré no
justiciable right, btut this rule, like all other general
rules, is subjsel toc exceplions. This Court haé held in
Sant Rzm Sharma V. State of Najasthan and another, that
althouch Covernment cannot supersede statutory rules by
administrative instructions, yet, if the rules framed
under Apticle 203 of the Constitution zre silent on any
particular point, the Covermnment can fill up caps and
supplement the rules and issue instructions not inconsis~-
tent with the rules a2lready framed and these instructions
will covern the conditions of service,”

A

eplying this dictum here, we find thol when the post of SCWE Grade |

was created in 1975, it immediately produced a cap in the rules as
to where this new cadre should be fixed in the heirarchy of posts.
This cap was sought to te filled in by an administrative order to
the effect that promotion to the newlv created crade would ke trom
We Crade I and the newly created crade itself would become a teeder
for the post of HC. Therefore, on the assumption that the

promoticnal channel wae changed by an adainistrative order it

would have e te upheld as fillinc up & cap in the rules orc
3 3 t i

w
]
=]

supplement to the rules which was in no way inconsistent with the

rules, already framead.

&, in February 1982 or thereabout, a vacancy arose of a SGUY
Grade I due to the promotion of an incumbent of that post to the
post of HC. In the roster maintzined for ensuring proper Tepres
sentation of Scheduled fGastes and Scheduled Tribescandidates in

the promotional post of SCUWC Crade I, the post which fell vacant

p L



i s
]

-
C
Lo

oceo
GO
L I

A

Ci

¥
of
le
it

1
i
:
F
~
c
1
il !

C
r
Ui

-~

L
Wi
ne
'

o

|
tU L4l

)
t
1Nl

cii b
0o
A

4+ S5E

~

hav

£

o7

| =
for
\
e
Fies) i
1LCai
1 v (=
il o
Ot
1
n
- e
1 ol
i h
-
Le

nd
noi
o




B
Respondents 1 and 2, in théir reply, have stated that a Scheduled
Tribe vacaney is not to te lconverted into a Scheduled Castie

vacancy immediately when it arises. The ruleson the subject provide
that such a vacaney should te carried forward for three recruit-
ment years after the year in which it occurrs and if ne Scheduled
Tribe candidate is available in any of those three years and

only then could it be converted into a Scheduled Caste vacancy.
Theretore, the vacanecy in guestion here having arisen for the

first timé it could not be converted into a Scheduled caste

vacancy straightway and offered to the applicant. The procedure

in such a case was to get it dereserved and aoffer it to the
seniormost person in the feeder crade while carryinc forward the
vacancy to the next three recruitment years and this was gxactly

what was done,

5. We have perused the rules on the subject and we find that
the corcect position is as|contended by respondents 1 and 2. The
paost of SCGWC Grade I to which the applicant lays claim represented

a Scheduled Tribe vacancy which occurred for the first time in

1683, It could not straichtway have bteen chanced into a

Schedulud Caste vacancy. It Q;d,to be carried forward to three
successive recruitment years and could be converted only in the
last of the three yvears if no Scheduled Tribe candidate was still
available., The action of tEt respondents in not acreeing to
convert the post into a Scheduled Casfe vacaney was, therefare,

in order.

Te As we have mentioned earlier, after 1377 only persons working

as SCWC Grade I could be promoted as MC. When the post of HC fell

vacant in February 1984 the applicant was not unrkin; as SCUC Crade
I and was, therefore, not elicible to be promoted as HC. His

claim for promotion as HC | in 1964 has also to be rejected.
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