BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH BANGALORE

DATED THES THE 30th SEPTEMBER 1986

Present 3 Shri L.H.A. Rego K - Member %AM;
Shri Ch Ramakrishna Rao = Member (JIM,
Tr Application No. 479 of 1986 (1)
Writ petition No. 4gg7 of 1984
" ?/1,'/"3/
J. Anthony Dass o
Pt, Auditor, A/c No. 82839001
RAO (ORs) MEG & CENTRE
BANGALORE 560 042 - Petitioner
(shri K. Suryanarayana Rao, Advocate)
1. Union of India
by its Secretary to the Ministry of Defence
Sena Bhavan ‘
New Delhi
2, Controller General of Defence Accounts
West Block 5, Ramakrishna Puram
New Delhi 110 066
3. Controller of Defence Accounts (ORs ) South
Teynampset

Madras 600 018 - Respondents

The application has come up for hearing before
the Court to=-day. Honourable Member (AM), Shri L.H.A.Rego
made the following $

ORDER

Thbs wrbt petition under Article 226 of the Constitution
of India, is transferred to this Bench by the High_ﬁnurt
of Judicature of Karnataka under Section 29 of the Central
Administrative Tribunals Act, 1985, wherein the applicant
has challenged the change in his date of birth (D08 for short)

and has mainly prayed for issue of 2 urit to quash the
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““impugned order dafed 15.2.1984 issued by the second respondent

and to direct the respondents to continue him in service till
30.9.1987 ‘i.e. the date. of his supsrannuation according to his

D0B initially recorded in his service book.

25 The facts of the case, in brief, are as follows. The

applicant uwas anex-employee of tﬁé M.T. Salvation Depot,
Bangaidre, having servad as a'Leading Hand Stores (Typist)

during the period from 15.5;1947 to 28.,10.,1547. On his discharge
from the said Depot on 6.11.1947, for which a Military Certificate
of Discharge (MCD for short) wes issued to him, he joined

service as Daftary (Record Keeper) in the Defence Accounts
Department (DAD, for short) on 28.4,1943, His DOB was originally
recorded as 5.9.1929 in his Séervice Eook (SB for short ) but uas
later amended as 18.4.1926 based on Part II of Office Order

No. T/AN/49 deted 11.1.1951 (0ffice Order for short) in the

SB over the signature of a gazetted officer. The respondents
state that thierFFice Order is not traceable at this belated
stage. They further bresume,that the DOB was amended with
reference to the MCD on the basis of the entry, namely "that

the DOB should be @m® 8.4,1926 as per the discharge certificate”
in the mediczal certificate dated 16.5,1949. |

3. The applicant had oh.22.2.1982 represented to the 3=d ﬁ*¥
respondent that his DO0B originally shown 2s 5,9,1929 in his

SB had been changed to 18,4.1926 without intimation to him,

that he had sufficient proof to authenticate his ufiginal DOB

irn Rxs snxuiaavhmuk nemely, 5.9.,1929 and therefore, this

original DOB in his service book be maintained, The applicant

was informed that his contention to maintain his original
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odh namely, 5.9.1929 was nottenable as he had several times attested

his SB on the first page itself, in the years 1956, 1961, 1967,
1971 and 1979, Thereon, the applicant preferred @n anpeal on
5.4,1382 to the third respondentjreiterating his request for
restoration of his DOB as 5.9.1929 in his S8, stating that

he ‘was not inForhed garliar, about the date of change in his DOB
as 18.4.1926 and that even though he had ad attésted the 58
periodically, he had no opportunity to scrutinise the entries
therein, as ha was called to the concerned officer's room and
made to sign at a particular place. He, Furthar,auersﬁthét as a
low functionary, it was not possible for him to derand the SB
for detailed scrutiny. According to him, he had sufficient
documentary evidence to substantiate his DOB as 5.9.1929.
Thereon, the o°fice of the E%é respondent by its letter dated
20.4.1982 advised the épplicant to'ppaduce documentary evidencs
in original, in support of his DOB shoun initially as 5.9.1929,
in his S8. The applicant under his letter dated 21.6.1982
furnished to the third respondent, thé certified bieth

extract daced 5.8.1982 from the Baptismal Register, maintained
at St. Nary‘érthurch, Crode, along with the Life Insurance
Policy dated 4.11.1384 issued by the Gresham Insurance Socisety
Limited, Londan (through its ofice at .Bombay ) as proof of the
correctness of his DOB initiallyvracorded in his S8. Later,

he also furnished a copy of the transfer certificte issued by
the Institute of Correspondence Courses znd Continuing
Educztion as further proof, of this DoB8. In raplylpa his
appeal, the applicant was informed on 13,2.1981)that the
second respondent had rejected His request to restore his
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D08 to $.9.1929, The apnlicant was also informed on 26.7.1981
a4 ; o

9 by the office of the PAD (ORs) MEG, Bangalore, that he uwas
intimated by the third respondent, th=t his #m D08 had been
changed to 18.4.1926 uith_reference to the one recorded in the
MCD, He was,'tﬁerefore,.directed to furnish the griginal
certificate For'Furthar actisn. In response, the applicant

submitted the MCD in original, to the respondent,

4, The applicant preferred a further appeal‘thereon on
20,3.1983 to the Union ﬁinistry of Finance. He was informed

by the office of the third resoonden£ th=t his appeal was not
finalised and that in the absence of any speqi?ic direction F}om
the higher authorities, hé had to reﬁire from service with

effect from 30.4,1984, The applicant was fgrthar.directed to
comﬁleta his pension/gratuity papers,immedistely.

5. The third respondent issued gn Office Order on 15.2.1984 to thé_
apmlicaﬁtjintimating that hé would attain the age of suparannnuation_”
on 17.4.1984 (AN) and that he would be struck off from the
eFFecfiua strength.af his organisatidnJFrom the af-erncon of
17.4.1984 (FN) on the authority of the Cabinet Secretariat,

Deptt of Parsonnel & A.R. 0.M. No. 33/12/73-Estt.{A) dated
24.11.1973, |

6, Aggrieved by this order, the applicant filed a writ petition
in the High Court of Judicaturse, Kzrnataka under Article 226 of
_the Constitution of India.

7. The learned counsel for the respondents'subﬁits that the
D03 of the appiicant was originally=récorded as 5.9.1929 in his
SB and the same wes subsequently amended as 18.&.1926 under

Part II, Hxdsy Office Order No. T/AN/49 dated 11.9,1951 (0ffice
Order for short).(Itam No. 1) and recorded in the SB over the.
signature-of a gazetted o"ficer. The counsel for the respond=nts

has averred in the statement of objections, that Office Urders
¥ . ? .-S
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a}e an authority for events in the career of an indiuidualjsuch
as appointments, promotions etc. and are recogniscsd as authentic
since -they are published over the signature of a gazetted officer
with the approval of thé higher authorities. Howsver, he uas
nabile to-enlTaitan 48, wh'[bs, the desigabtion of ths gazekted
officer who actually attested the change in the D08 in the S8

and as to whether the DOB was altered with prior sanction of the
competent Ministry or Department of the Centrnl Government in
accordance with Note 5 under FR 56 referred to =#bove, He

further states, that it is presumed that the D08 was amended with
reference to the MCD from the M.T; Salvaqe Deput'uF the

Defence establishmant at Bangalore, B@s it has heen mentioned

in the medical certificate dated 16.5.1949, that the D08 should
be 18.4.1926 in accordance with the MCD, He Ffurther submits that
the connected documents including the Office Ordsr are not
auailabla?as they have been destroyed after the expiry of ths
prescribed time, In our view, an important service document of
the like should not have been destroyed till the Government
seruént retired and we are handicapped considerably in deciding
this case for uant.of thes document.,

8. The learned counsel for the appliﬁant has furnished a true
copy of the BCD certified by the Sheristedar of the Court of
Small Causes, Bangalore. He has =2leg produced before us, its
original, which was also s=en by the éounsel for the respondents,
The counsel for the respondents has remarked in the statementéF
objections that the original MCD in the possessidn of the
applicant is in a mutilated condition, that the DOB had appeared in
the MCD at one time as seen from the noté made in the said
medical certificate, but it does not nou appear in the mutilated

copy of the MCD produced by the applicant. On verification
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of the original produced before us, however, we did not find the mutilation

so alleged and the original was alsc shoun to tha counsel for the respaondents.

Besides, the mverments of the respondents in para 19 of the statement of

objections, that the DOB had appeared at one time in the MCD is at variance

with what has been stated catsgorically in para 4 jbid, that there is no

provision therein for recording DOB and therefors, no DOB is mentionad thesrein.

Scrutiny of /ACD, however, reveals, that the form provides for "age of recruitment”, il

but strange enough, the age of the applicant has not been shouwn thereagainst.

Unfortunately, the original copy of the MCO and the connected documents are

not svailzble with the concerned offices at Aurangobad, Sscunderabad and

Allahaebad and the respondents state that their effort to obtain them f:om

these offic-s; have not met with success, Even this p 1m§nrtnnb ssrvics

document according to us, should have besn preserved till the ratirement of

the applicant. The respondents, howsver, did not seem to_have'nade any effort

to trace these documents from the MeT. Salvage Depot, Bangalore, wherefrom

the BCD was actually issued,

9. A moot quastion, therefore arises, as to how the medical officer cqgld

jssue the madical certificate, which was adopted as the basis for altering

the DOB from 5.9.1929 to 18,4,1926 as stated by the counsel for the

respondents, According to counsel, tha authcrity who medically examined

the applicant )had on 16.4.1949 remarked in the medical certificate that

the ags of the applicant according to his (applicant}s) oun statement was

19 years, which impliss that his birth ysar was 1930, This seems to

b# approximate closer to the original DOB‘namaly 5¢9.1929, than to thal
subsaqﬁontly alterad to 1B.4.1926, by ths respondents. Tha medical officer

does not sesm Lo have refutsd this statement of the applicant. It therefora,

passes our comprsheansion as to how the medical officer could arrive at the

conclusion, with regard to the DOB of the applicant and further pin=point

it as 18.4.1926. It is also steange, that it should have takaﬁ as long as

one year and 7 months for the respondents to effect the change of the #

lt.?
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SDE in the 58 from the dats the medical sxamination took place,
10, As against this, the applicant states that when = he came to
know fc; the firaf time,lin the first wesk of 1982, that his original
DOB was altered to 18,4,1926 to his detrimsnt, he promptly reprasentsd
to the third respondent in writing, that his altersd D08 namely, 18.4.1926
had no base and that he had sufficient proof, to authenticate his D03
originally shown as 5,9.1929 in tﬁa 58, On 29,6.1982, the applicant
furnishad to the third respondsnt, the following documents in proof
of his original D082~
(i) Certified birth extract from the Saptismal Registsr
maintained at St. Mary's Church, Erode; and
(11) Life Insurance Policy dated 4.11,1954 iesuad by tﬁa

Gresham Life Assurance Society Limited, London (through

itg office at Bombay), which shoﬁed his accepted age

as 25 years as on that date,
M. On 24,11.1983, the applicant furnished a certificate issued by
the Institute of Corrsspondsnce Cnursné and Continuing Education, wharein,
it had bean mentioned, that according to the entries in the Transfer
Certificate dated 28.7.1951 issued by the St. Joseph's Primary School,
Masikam, KGP, the DOB of the applicant was 5.9,1929, The matter is
seaen to have been referred by the third respondent to the second respondsnt
for orders and the latter is sesen to havs dirscted, tﬁat‘tha raqq?t
of tha applicant to restors his o DOB to 5.9.1929 could not be acceded
to. This was communicated to the applicant by the third respondent on
10,2,1983 and the documents furnished by the applicant in proof of the
D08 viz. 5.9,1929 were returned to hime The order was abrupt and
no reasons wers given, as teo why the proof furnished by the applicant

was not acceptabls, In effect, therefore, it was not a spsaking order.

eesb/
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12, Let us now turn to Note 5 under Rule S6 of FR refsrred to above, which
clearly étipulates, that the following conditions need to bs fulfilled
in regard to the alteration of D0B in so far as they relate to the
instant case :
(1) A requast in this ragard should be made to the concernad

Ministry or Department of the Cantral Government within

5 years of antfy of the applicant into Government

service,

{11) It should be clearly established thst a genuine bona fide

mistake has occurred in regard to the DOB,
2 In this case, it is partinent to nbta; that the applicant did not
himself request for change of his original DOB namely 5.,9.,1929, Note 5
under Rule 56 of the FR states, that as far as pnsaihlu, the DOB declared
by the Government servant at the time of his appointment should be
verifiesd and determined on the basis of confirmatory documsntary evidernce,
such as: the High School or Highsr Secondary or Secondary School
Certificate or extract from the Birth Register, The DOB so declared by
the Government servant and accepted by ths appfopriata éutharity, would
not be subject to any alteration except as spacified in this Note, If
the applicant was in a position to furnish such documentary evidence, we
fail to understand as to why he should have bssn subjected to a medicad
examination, to halp determine his D03, Psrhaps, only whsn documsntary
svidence of the like is not forthcoming, that medical examination is
resorted to for determining the D0B, as accurataly as possibls, This
does not appear to be the reason in the present case, The medicai
officer ;nsms to have relied on thas date indicated in the MCD to .
detsrminas the DOB whan actually, es explained sarlisr, no such date appsarasd

in the MCD. Counsel for tha respondents has not proved to us as to

'..9
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whether the Office Order according to which the original D03 of the
applicant was amended to 18.,4.1926, was issued after prior sanction

of the concerned ministry or the Uspartment of the Central

Government,

14. VUe now proceed to examins whether thas aﬁplizant was givan

reasonabls opportunity to represant to the compstent authority against

the alteration of his eriginal D08, There is no evidence to prove that

the contents of the Officer Order ware promptly communicated to the
applicanﬁ, to enable him to make a representation to the compstent
autharityruithin-s *Bars of his entry into Government ssrvice i.o.

by 27.5.1984, to record his corrsct DOB in his S8, in accordance with

Note 5 uﬁder FR Rule 56, The counsel for the respondsnts states, that

the D08 of the applicant was recorded in column 5 of the SB as on 18.4,1926
both.in figures and in words and the page indicating ths sntry was
attested by the applicant over his signature on as many as thres
occasions, namely, 1956, 1961 and 1967 and nﬁ all these thrse occasions,
the Qignaturt affixed by the appiicant was reat:essted by a gazetted officer
over his full signaturs. This impliss, that the applicant could for

the first time notice the changs in his DOB in the 58, not sarlisr than
1956 and that too,‘his without being informed of tha:basis on which

the original DOB was altered to his disadvantages and without affording

him reasonable opportunity to explain, as to why his DOB should not be

so altered, Sirnce Q period 6f nearly 7 years has slapsed, batween his
entry in Governmsnt service anq tte access he had to his SB for the first time
in 1956, after the original DOB therein was so altersed to 16.4.1926, the
applicant was virtually prevented from representing to ths competent
authority within 5 years of his entry in Government service, in regard

to the change in his D08, in accordance with Note 5 under FR 56, It is

...10/—
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-also stranue, that the applicant had acc;sa to his 5B pearly as long

a psriod as after 5 years from the year when his original d DOB was
altered under the above msntioned OUffice Order, particularly when
according to para 4 of the Yffice Manual, the entriss in the SB are
required to ba got attested by thas Grvernment servant once in two

y®ars,

15. Even though ths applicant furnished belatedlyjdocumsntary avidance
as mentionsd in para 11 above, to the third respondant, the same is seen
to have bsan aUmmafily rejected by the second respondent (to whom the
matter was referced by the third respondent) and the order passad by

him (as conveyed by the third respondent on 10,2,1983) wés not a speaking
ons, as it did not specify tha reasons as to why the applicant's
evidence was not acceptabls, The two documants referred to thersin,
conform to the supporting documsntary evidence specified in Note 5 under
FR 56 fﬁr determining the D08, The order passed sarlier in this

regard by the third respondent on 9,3.1982, was also similarly cursery.
This is significant, when the third respondent had directed the
applicant on 26,7,1982 to furnish his original MCD for further action,
from which it appears, that the third respondent was not quite sure of
the basis for altering the original DOB to 18,4. 1926 and thersfors
wanted to scrutinise the same anew. Yet, in his reply to the

applicant, he neither indicated the basis for altering the origanal

DOB to 18,4.11926 nor reasons for not accepting the documentary svidence
furnished by the applicant,

16, The counssl for the respondents has not been able tp prove buncluaiuoly
that the original DOB of the applicant, namely, 5,9,1929 was altered to

18.4.1926 on the basis of irrefutable evidencs. He has pleaded inability

vesll/=



to produce at this bslated stage, a trus copy of the Office urder, on

the authority of which the 00B was altered to 18.4,1926, As ragards
extract from the Baptismal Register kept at St. Mary's Church, Erode,

the counsel for the respondents contends that the DOB was shown against
the printed antry-"said to be born" and thersfore, this date was based on
the statemant made to tha Church autﬁuritils and not according to the
Church records, We are not perguaded to accept this contention, as

the Church authorities generally record the DOB on the basis of the
declaration of the parents or of the near relatives, and there can be

no other proof, if the birth has taken pléc- at home and not in a
matarnity homa/fgspital. We are given to understand, that according to
tie Christian custom, the child is generzlly baptised within a period

of one or two months of its 5irth. Under these circumstances, in our view
the veracity of the Baptismal Certificate calls for realistic scrutiny.
17. Ue ses that the further appeal preferred by the applicant on
20,3.1983 to the Union Ministry of Finance was not disposed of and the
applicant was informed by the PAG, (ORs) MEG Centrs, Bangalors on 25,10.1983
that his appeal was not finalised and that in tha alsence of any specific
direction from the higher authoritiss, the applicant would have to retire
from service with effect from 30.4,1984, Further, the third respondent
informed the applicant on 15,2,1938 thgt he would attain the age of
superannuation on 17.4,1984 (AN) and that he would be struck off from the
effective strength of his organisation with effect from 30.4.1984(AN)

and transferred to the psnsion establishment from 1.5,1984(FN).

18, The coansel for the applicant draws our attention to the decision

in AIR 1967 Supreme Court 1269 (V 54 S 264) relating to the case betwsasn

the State of Orissa vs. Dr., (Miss) Binapani Devi and others in regard

to obligation on the State to hold an enquiry, if there are sufficient

isa T2/
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sufficient gruﬁnds for holding such enquiry and for refixing the DOB
and for giving opportunity to the person against whom an enquiry is
held to give his version or defence., The relevant sxtract of this
decisien is reproduced bslow$

"..eThe first respondent held office in the Medical Department
of the Orissa Government., She, as holdar of that office, had a
right to continue in service according to the rules framed

under Art, 309 and she could not bs removed from office befors

supsrannuation except for good and sufficient reagons.scThe State

was undoubtedly not precluded, merely bescause of the acceptance
of the date of birth of tha first respondent in the service
register, from holding an snquiry if there existed sufficient
grounds for holding such snquiry and for re-fixing hsr date
of birth. But the decision of the State could be based upon
the result of an enquiry in manner consonant with the basic
concept of justice, If the essentials of jus:ice be igrfored
and an order to the prejudice of a psrson is mads, the order
is nullity, That is a basic concept of the rule of law and
importance thereaf transcends the significance of a decision
in any particular case,"
19, From what has been discussed by us in ths foregoing, it appears
to us that no enquiry was actually held in the matter consonant with
the basic concept of justice and no opoortunity was given to the
applicant to substantiate his defence against the change in his original
DOB and therefore, we are of the view that this is particularly
violative of Article 311(2) of the Constitution of India,
20, On the point of waiver ths counsel sesks to fortify the case
of the applicant , with referencs to AIR 1977 SUPREME COURT 621 IN
THE WRIT APPEAL BETWEEN M.P, SUGAR MILLS CD. LTD V THE STATE OF
UTTAR PRADESH AND OTHERS, We find considerable force in the submission
o _
of counsel based on the fuling cited supra.
; 1 :
21, After carsfully considering the matter, we find the following
lacunae 3-
(i) The Union Ministry of Finance did not dispose of before
retirement of the applicant, the further appeal preferred

by him on 20,3,1983.
o 10
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(1i) The DOB does not seem to have been altered as 18.4,1926 on
irrefutable euidenca and in accordance with Note S under
Rule S6 of the F.R. .

(1ii) Earnest efforts do not seem to have buﬁn made to trace out
the original copy of the MCD from the concerned office which
has crucial probative value in this case.

(iv)-A proper enquiry does not seem to have been mede consonant

‘with squity and justice to give dus opportunity to the

applicant to substantiste his defence against the change

in his original D08 namely, 5.9.1929.
22, Ve, thercfﬁra, direct the rtspondants to decide the pending
appeal dated 20,3.1583 in the light of our observations in the foregoing
and in accordancs with lémquithin a period of two months from the date
of receipt of this order. The applicant, if'yat aggrieved, is at
liberty thereafter to move this Bench for rad;ess. Meanwhile,
status guo will continue,

28, In the result, we dispose of this applicstion accordingly.

. )
RS G AL

(L.HoA. Rego) (Ch. Ramakrishna Rac)
Member (AM? - Mewmber (M)
30=--9=1986 : 30-5=1886



Application No,479/1986(T)
W.P.No,4327/84

Order pronounced by Shri L.H.A. Regg, Member (AM)(R)

Shri K, éuryanarayana Rao, Advocate, present
for the applicant and Shri M.S. Padmarajasiah, Central
Government Standing Counsel, for the raspondents.

2 In parageaph 22 of'. ouf sarlier Order dated
30,9,1986, we had directed the respondents to decide
the panding appeel dated 28.3.1983 in the light of our
observations in that ﬂrdef and in accordance with the
law, within a period of two months on receipt of that v
Order, Shri Padmarzjzish now brings to our notice that
the appeal was actually dated 11,3,1983 and not 20.3.1985
and that the same had alr&ady-been disposejof by the
Ministry of Defence (Finance), Guuernmaﬁt'nf India, on
3.%.1984, Cumnéel for both sides also bringg to our
notice that this fact could not be brought on rescord due
to ouefwsightlat the time of pronouncement of the Order.
Since the sppeal datsd 11,3.1983 is no langer, pending,

no further direction can be given at this stage by us

in the matter, If the applicant is yet aggrieved, he is
at liberty to move this Trihunal by & separate application

_/‘/\,L -'*",'1,./\_, ,L\'IHL\JC nf‘]‘——

as—already-direeted--in our earlier Order dated 30.9,1986,

L This applicat}unris disposed of accordingly.
¥ /i ;'r' - f 4 A /
A Lzl Ui «;N«r\wf"df‘*b%
Member. (47T () M . o
' embgr (JM
31095, 434

11.11.1986



BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALDRE BENCH, BANGALORE

DATED THIS THE 11th DAY OF NOVEMBER,1986

PRESENT$
HON'BLE SHRI CH. RAMAKRISHNA RAD « «MEMBER(2J)
HON'BLE SHRI L.H.A. REGD « MEMBER(A)

ARPLICATION ND., 479/86(T)

J. Anthony Dass,

Pt. Auditor, A/c No.8285001,

PAO(ORS) MEG & Centre,

BANGALORE, .oPatitioner,

(By Shri K. Suryanarayana Rao )

1+ Union of India by its Secretary
to the Ministry of Defence,
Sepa Bhavan,
NEW DELHI,

2, Controller General of Defence Accounts,
West Block 5,

Ramakrishna puram,
NEW DELHI= 110 066,

3. Controllaer of Defence Accounts,
(ORS) South,
Teynampet,
MADRAS=-600 018, e« REspondents

( By Shri MS Padmarajaiah )

Shri K, Suryanaranyan Raso, Advocate, present for the applicant
and Shri M,S. Padmarajiah, Central Government Standing Coumcel, fOr

the respondents,

2. In paregraph 22 of our earlier Order dated 30,.,9.,1986, we had
directed the respondents to decide the pending appeal dated 25.3.1983
in the light of our observations in that Order and in accordence with
%5%99 law, within a period of two months on receipt of that Order,
Shri Padmarajaiah now brings to our notice that the appeal was

actually dated 11,3,1983 and not 20,3.1983 and that the same had

toz/-
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alreedy been disposed of by the Ministry of Defence(finance),

Government of India, on 3.3.1984, Counsel for both sides also

bring# to our notice that this fact could hx not be brought

on reéi:d due to oversight at the time of pronouncement of the

Order, Since the appeal dated 11.3,1983 is no longer.pending

no further direction can be given at.thig stage by us in the

matter, If the apolicant is yet aggriavsﬁ, he is at liberty to move this
Tribunal by a separate apoli&ation in the light of our garlier

Order dated 30,9,1986,

3e This application is disposed of accordingly.
Sd/=- - 5d/-
(MEMBER (AM) (MEMBER(D)

11.11.86 11.11.86



