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The application has come up for hearing basfore Court today.

The Vice-Chairman made the following:
ORDER

In this transferred application from the High Court of Karnataka,
the applicant has sought for quashing his ranking in the seniority list
of the Assistant Dirsctors (Grade I) in Mechanical Enginesring Section
of Small Industry Development Organisation (AD Grade 1)(Annexure H) and
for promotion to the post of Deputy Director Mechanical (DD) from the

very date respondent No,.l2 was promoted to the said post.

On 5.,11.1957 the applicant joined service in the Department of
Industries, Govarmment of India, as Small Industrial Promotion Officar
(s1P0), On 31,10,1968 the applicant was promotsd as AD Gr. I on an
officiating basis with sffect from 19.,9.1968 until further orders
(Annexure B), But respondsnt No,12 who is stated top be his junior in
the initial cadre of SIP0 and also the cadre of AD Gr. Ii had beasn
promotad as AQ Gr,.I earlier to tha applicant, On that basis, respondant
No.l2 also escuraed prﬁmnfian to the cadre of DD on 10,3,1977 which is
vary much sarlier to the applicant. On the above basis, respondent No,1l2
had besn assignad rank N:,37 as against Rank No .52 assignad to him in

the seniority list of AD Gr.I (Annexure H) ,

On 1.1,1982 the applicant was promoted as DD on an ad hoc basis
which he declined for reasons with which we are not concernsd, On 3,122,195
the applicant was promotsd as DD which he accepted on 24,2,1984 and on

attalning supsrannuation on 30.4,1984, he retired from service,

The applicant has urged that the earlier promotions accorded to
raspondent 12 to the cadres of AD Gr.I and DD who happsned to be his
Junior in the very initial cadre of servics, without proparly examining
and daciding his innumerable reprsssntations presented before the authorities

was illegal, arbitrary and is vioclative of Articles 14 and 16 of the

Constitution. On this basis, the applicant has urged for remedying
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the injustice caused to him from time to time and for issu® of
@ppropriate dirsctions to respondents 1 to 3 to place him above
respondents Ne.12 in the seniority list of AD Gr, I (Annaxurs H),
extend to him the promotions he was entitled to in tha cadres of
AD Gr, I and DO, from the very dates on which raspondent No,12
was promoted to these ¥he¥E cadres and accord him all monetary

benaefits to whieh he was entitled to in law,

In their reaply filed befora this Tribunal respondsnts 1 to
3 have justified the seniority list drawn by the authority, the
promotions accorded to the applicant and raspondant 12 from time
to tims. At the oral hearing of the cass, Shri M, Vasudeva Rao,
learned Central Governmant Standing Counsel appearing for respon-
dents 1 to 3 also sought to urge that all the claims made by the
applicant wers very stales and luffara; from unexplained and une
resasonable delays on which grounghthis Tribunal should decline to

examine all of them on merits at this stage,

Sri M. Narayana Swamy, learnsd counssl for the applicant
contends that in a transferred application or proceesding under the
Administrative Tribunal Act, 1985 (Central Act 13 of 1985) ('the act')
delays, if any, in approaching tha High Courts cannot at all ba
examinad by this Tribunal and, therefore, this Tribunal was bound
to examine the merits of the claims of tha applicant and grant him

relief if he was otherwise entitled to them in law.

Shri Vaeudeva Rac refuting the contention of Shri Narayana Swamy
contends' that in a trensferred proceeding under the Act, this Tribunal
exercises all the powars the High Courte wers exercising prior to
their transfer and this Tribunal was compstent to refuse to adjudi-

cate belated or delayed claims,

Section 29 of the Act provides for transfer of proceedings
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before the High Courts and ether Courts immediately before the Act
came intc force. In pursuance of that provision and the notification
issued thereto by the Central Government, the High Court of Karnataka
had transferred to this Tribunal this preccseding ae one panding as on

1.11,1985 (vide certificate No.HCE 358/85 dated nil).

The Tribunals constituted under theAct replece the High Courts
that were earlier exercising their jurisdiction under Article 226 of
the Constitution over service matters and takes over their jurisdictiocn,
of proceedings pending on the appointed date. The Act completely
excludes the jurisdiction of High Courts and the other civil courts
of the country over ssrvice mattere af_the Central Govermment and
exclusively confers that jurisdiction on Tribunals censtituted under
the Act on and from the appointed date, however, preserving the powsrs
of ths Supreme Court over them under Articles 32 and 136 of the
Constitution. From this snalysis it follows that in respect of
transferred proceedings, the Tribunal really steps into the shoes of
the High Courts. If that is so, the Tribunals cannot be denied the
very pouwers the High Courts were exercising over the original proceedings
that were pending before them. We are not concernsd with the further
powaers that are conferred on Tribunels over such maitars. But, what
we are now really concerned ie whether the Tribunel could reject thallenges
on grounds of delay and laches of the applicants as the High Courts
could have undoubtedly done, if the Act had not been enacted and the

Tribunale had not been constituted thereunder.

We are of the view that in respect of transferred preceedings the
Tribunals can exercise svery one of the powers the High Courts could
have exercised over them, when they were pending before them. By this
we should not be understood as saying that the Tribunals are competent
to issue prercgative write under Article 226 of the Cconstitution., Ue
are certain that Tribunals cannot exercise those powsrs of the High

Courts. But, that is not the seme thing ae saying that the Tribunals
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cannot exercise the powers the High Courts were exercising when the
proceedings were pending before them and must adjudicate all belated
or stale claims ae urged by Shri Narayana Swamy. The Act does not‘
compel us to do so. We are of ths view that Section 29 of the Act
or any other provieion of the Act does not lend itself to such an
extreme contention at all., We are, therefore, of the view that
Tribunals are competent to dismise a trensferred applicaticn on
grounde of delay,” laches and conduct on which grounds the Hich Courts
were free to dismiss them when they exercised their jurisdiction
under Article 226 of the Gonstitution., UWe see no merit in the

contrary contention of Shri Narayana Swemy and we reject the same,

We will now examine whether we should decline to examins the

merits on grounds of delay and IEKCth.

In their reply the respondents have not uréed this objection
is not disputed by Shri Vasudeve Rac., But, he contends that this
objection which is apparent should be permitted to be urged by us,

which is naturelly opposed by Shri Narayana Swsamy.

We are of the view that the objection of Shri Narayana Swamy
is without any merit. We are also of ths view that this Tribunal
is competent to permit either of the parties to urge a ground that
is not specifically pleaded in their pleadings and do substantizl
justice, however, affording a full and fair opportunity on such
ground, We are also of the view that this Tribunal can suo motu
consider a ﬁaw ground. For all these reaesons, we reject the cbjec-

tions raised by Shri Narayama Swamy.

We have earlier set out the facts in their proper sequence.
An examination of those facts themselves reveal that the cleims
made by the applicaent before the High Court on 14.12.1583 on thes eve
of his retirement, suffered from gross delays and 'laches, Every

one of the explanations offered by the applicantin his application
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and also at the heearing are far from satisfactory te ignore the
unreasonable delays in challenging the actlons of by gone times,
After all this Tribunal: should not takeup the role of a bull in

a China shop and unsettle all settled matters of by gone times and
create problems to administration which will find it extremely
difficult to remedy situation of by gone times, Ue shou;d not also
overlook the fact that the applicant had retired from service onca
refusing a promotion and on another occasion accepting the promotion,
We are clearly of the view that this is a fit case in which we
should decline to exercise our jurisdiction on grounds of delay

and 'laghes without examining the merits,

In the light of our above discussion, we decline to examine
the merits of the claime of the application and dismiss this
application., But, in the circumstances of the case we direct the

parties to bear their own costs,

o

VICE=CHAIRMAN MEMBER (A)
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