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Hor'ble Shri Ch.Remakriehns o ees Memberi(l

PresentHor'hble Shri P. Srinivesen

ERPFLICFTION MJ

we. Memberih)

10 46/35(T), 47 T0 105/85(T),

'
13

5

158/55(T) AND B84/85(T).

K.Vems Reddy,

Inepcctor of Ce
Sevenue

Centrel
Lueen's Roec,

R.Fnends Reo,

ntrel Excicc & Customs,
¢ Buildirg,
Sengelare-i,.

Inspectar af Centrrel Excice,

office of Centrzl Excier,
Central Revonun 3uilcdirg,

Queen's Rged,
8rngelore-i.

3.1'0, 5453,

2, KoU.Sztysnereyans,

S/o0 K.Venkestezkrishneirh,
lnso=ctor of Certrel Excise,
Yecwsnthour Rence, 161,

1et lMein Roscd, Secshedripurem,
Szngrlore=23J.

4, L.Remen, S/o0 lzte lexmen,
Irepector of Centrel Excice,
Ic.21, Ceptrel |Rev=nue LusrteTs,
Jeyemehal Extemsior,
Sencelore~43.

5, C.Chendresekhere, S’ S.Chelvrrej,
iresector of Cépirel Dycice Heecguertrre
Centrz! Reverue Suilding, Luren's Rosd,

‘ Bzngzlore-1.

5. Vit*s1 -0 Jechev, Sfo tereyens Reo Jechrv,
Mo.75, Riszldsr Stre-t, Scrchecripursn,
2rncelore=20.

7. M.Krichner, S/p lsir Murugmes UcpiyeT,
t0,23, 11 Croef, Vivekenende legeT,
S:zngzlore—3Z.

a, K.3zmr Reo, £/o lete K.Pnenthe Rio,
Inecector of Centrel Exciee,
0ffice of the Collectiow of Ceptrel Excise £
Cuctone, aueen's S3¢c, Senoclore-i.

2, Jeecah John, =/t lete Yoshy Checko,
Incnector of Centrel Excice
Jffice of Collrctor of Centrsl Excicse &
Cuctome, Guesrde, 3encrlore-1,

Y "
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10.

1.

12,

13.

14,

16.

17.

18,

15.

20.

2%

22,

23.

P.V.John s/o let= P.0.Verghese,
Inepector o/e Brench,
Queen's Road, Bangelore =1.

R.Nerayena Rao,

Inspector of Central Excise, Office of the
Collector of Centrsl Excise, Central Revenue
Building, Queen's Rosd, P.B.No.5400,
Bangzslore-1.

K.Doreswami,

Inspector of Centrsl Exciee, Office of the
Collector of Central Excice, Central Revenues
3uilding, Gueen's Roed, P.B.No.5400,
Bengslore=-1,

S.Krishnz, Inspector of Centrzl Excise,

0ffice of Centrel Excise Collector,

Centrzl Revenues Building, GQueen's Rosd,P.BNo.5400,
Bengalore-1,

A.V.Shivedas Inepector of Centrel Excise, .. (Applicents
Office of Collector of Centrel Excice, in A.Nos.
Centrzl Revenues Building, Queen's Roed, 33 to 46/35(T)
P.B.N0.5433, Bangelare-1,

K.C.Remzcuemy, S/o K.R.CGopelacher,
Inspector of Centrel Excise,
Yeswenthepur Division, Bsngelore.

S.V.Govindrzj= Setty, s/o of Venkstzechele Setty,
N0O.161, 1st Mzin Roac, Seshedripurem
Bengelor=-20,

K.Cu.Kzlzchzr, &/a H.P,Chikkzcherye,
No.161, 1t Mein Roed, Secghedripurem,
Bengelore-20,

B.N.Lekshmena Rzo, &/o R.MNzrzyenereo,
568/357, 0.T.C.Roed, Chikpet,
Bengelore=53,

M.ftrnzish, s/o MN.Rnsnthznzrzneppe,
II Pir Customs Officer, Szlsr Internstionzl
Rirport, Bombay=-993,

N.Jeyadeveppe, Inepector of Central Excise
(Prevantive) Central Excice, Bengslore.

B.S.Nzgrrej, s/o B.Shemenns,
Inspector of Central Excise, HescC guert=rs,
Bznoslore.

R.Subbsramu, =/o N.Ramznns,
Inepector of Centrel Excice,
Heedquert-re, Bsznogalore,

P.R.Venkztesh, s/o lete P.N,Reme Iyengrr,
Inepector of Centrzl Excicse,
Hezcdquert-re, Bengzlore.
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24,

25,

26.

28,

23,

30.

31.

34,

&3]
w
.

35,

37.

38,

3

Lexminareyanz, £/o late K.Menjayya,
Inspector of Central Excise,
Hezdquerteres, Bengszlore.

K.Veeranns, s/o Kri%htsnne,
Inspector of Centrs# Excise, Hesdquarters

(Preventive), Bangalore,

J.Doddananjeieh, s/b Jsvereiah,
inspector of Centrs]l Excise & Customs,
Bzngzlore=20.

Frank Sushil Welelfey, s/o J.P.Mesley,
Inspector of Centrsl Excise & Cuctome,
Bangzlore=20

K.Veerzbhsdrz Rzo, Inspecter of Centrel
Excice, Armed Renge, Mysore Roed,
B8zngzslore=10. s

T.N.Gopsle Reo, Inspector of Centrsl Excise,
Internsl Audit Perty 'Mm', Mycore,

K.T.Nareysns, £/o lste X.I.Thimmzppzieh,
Inspector of Customs end Central Excice,

Office of the Superintendent of Centrel Excice,
Tumkur post, Tumkur,.

S.%. Pztil, =/o Shankere Cowde petil,
Inepector of Centrel Excice, '3' Renge,
KSR Road, Mengelorer575001.

H.Pzremechacher, s/p Hiriysannecher,
Inepector of Centrel Excisc, Renge 'C',
K.S.R. Rocd, Mengelore-1, .

M.MOhened Iemeil, =/c Abdul Rehim,
Inspector of Central Excise,
IDC, Mysore,

Anznthe Sherms, &/o Remachendrzich,
Inspector of Centrsl Excise, HQre Audit Section,
Lueen's Roed, Bengeclore-1,

V.S,.%e=theremen, s/o0 V.S.Senjeevizh,
Inspector of Central Ercice,
Bengelore Eacst Dn., Bengzlore-1.

K.N.Remechencrs, s/o X.Neresimhizh,
0ffics of the Supdt. of Centrel Exciee,
Renge 'C' Seyysjirso Rosd, Mysore,

S.treenivres Murthy e/o Subbe Bhrtte,
Inepector of Centrzl Excicse, Cesserehelli Rence,
Seshecripuram Main Rosc, Sengelore-20.

M.R.K.Sindhe, &/o Mscheve Reo,
Inspecter of Centrel Excice, Customs Tn.,
41 Miller Rord, Berpgslore- 57,

4

S.M.Raju, &/o S.V.%eju, Inepector of Centrel
Excise, HNT/BEL/NGEF Rence, 4%, Miller Rsod,

gt Uassnthzn:g:r,|Bengzlcre-52.
-
g e
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40. S.R.Chitgupi, s/o Rengs Reo, Inspector of
Centrel Excise, Treining Centre,
3, Union Street, Bsngalar=,1-

41, M.Necereje, s/o C.Mehecevish, Inspector of
Centrz]l Excise, 1.0.0. Mysore.

42, M:Mehzmed-dsmzii;-sfo-Rbdoi-RArchim,
inepector-of

47, R.R.Nerasingh Bhen, s/o Rehe Singh,
Inspactor of Centrel Exciss, Mysore.

43, S.John Deyacass, /o B.R.Shettayyas,
Inspector of Centrel Excise, I1.0.0., Mysore,.

44. ©.R.Savent, &/o Rama Savent, Inspector of
Centrsl Excise, I.D.0., 71 Club Rsod,
Belgeaum.

45, C.Vittele Rao, £/o C.Krishna Rao, Inepector of Cuctoms &
(Centrzl Excise) Postel Appraising Depertment,
Vzeentheneger, Bengelore—52,

45, K.M.Krishnemurthy, &/o K.Mslleshezizch,
Inspector of Customs end Centrsl Excise,
Cuctoms Division, Bengzlore.52.

47. V.N.Padesslgi, s/o Nereecimhecher,
Incpectar of Central Excise, I,D.0., Hubli.

48, Y.3.Jzveli, Inspector of Central Excice(Pre)
I.D.0. Hobli-32.

49, R.M.Biredi, Inspector of Centrel Excise,
1.0.0., Hubli,

50, D.M.Sheik, Inspectar of Central Excise
& Customs, Renge—-A, Hubli.

51, N.O.Aeri, s/o O0.M.Asri, Inspector of Centrel
Excise {(Pre) I.9.0., Hubli.

(=]

. Y.S5reenivecen, s/o Venucopel,
50, Merzmme Temple St. 8ih Crose
Mallecweram, Jengslore-3.

o

53, M.Muruge=ssn, s/o Muniswemy,
Mo.22/4 Milkmen St., Ulsoor P.0., Bengelor=—8.

54. X.Nareysnen, S/o M.Krishnz Reo,
M>.51, H.H.C.S.Leyout, - .C.Roed,
I11 Stege, Bangalore-79.

57, Ahamed Peche, s/o K.Y.Fakeer Ahemed,
Ezet Division, Bsnoslore=1.

56, Beleezhib B.Kocheri, /o Bhermeppe Kocheri,
Inepector of Centrel Excise,(preventive)
1.”.0., Belgeum,

57, Mediveleppe.M. Sutepatti, s/o Mellappe,
Inspector of Centrsl Exgice,
1.".0. Zelgezum.
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50,

61,

(1]
[
.

63 «

£6 .

57.

68.

69.

70.

7.

72.

73

Chennabeeeppe S.Meliketti, £/o Shivepps,
Inepector of Centrel Excice,
Rznge '8', Belgaum.

Dundeppe B.Xunkur, s/o Basewrneeppy,,
Inspector of Centrsl Cxcice,
* . -Renge- '&! , Belgzum.

Chznneppe Petil, sfo Allappne Potil,
Inepector pf Central Excice,
Sznkecshuwer Rencu, Belgeum.

G.D.Cunninghem, £/o0 V.S.Cunninghem{lst.)
Inspectar of Centrrl Excice, No,13,
Gznech Complex, £JC.Rorcd, Bengslore-=9.

C.Anentherem Singh, £/0 F.Chencdrn Sinch,
Rir Custome Officer, Air Pocl Custome
Internetionel kirport, Bombey.

R.A.,Reshid Khen, §/o0 A.Hebibulls khan,
Rir Cuetome Officer, No.15/14,
Mew Airport Celony, Somheay=-39.

§. Devareju, s/o R.R.S5eiteyye,
kir Custome OfFficar, A=4. J@hu Rirpart Colony,
S.V.Roed, Vilepzrle, Wect Bombey-54.

M.S.Neresimha Murthy, s/o Subbenne,
Fir Cuctome Officer, Pelsm Airport,

Mew Delhi, |

|
H.R.S?tyan:r;y;ne%Suemy, /3 lets Hehnjencppe,
Inspsctor of Czntrel Excice, Xoler.

\
Azfiq Rhmed, &’o Mohemmed Yyeuf,
Inspector of Centrrl Excice,
Stetistice(Hgtre)., %engslore,

MeSRamekrithne, s/o M.S5.5re=nivesei
Inepector of Centrsl Excicss, Intern
Heedqurrt ‘rs Office, Bengslore.

ch,
2l

Fudit Perty'hR!

CeBuKulkerni, Inespector of Centrrl Excice,
Dzvengare, |

C.S.Hiremeth, Inst:tor of Centrel Excice,
Deveng r+.

Me".Fekruddin, Insprctor of Crntrsl Oxcice,
Davzngcrs,

L.R."irze Iemeil, Insp-ctaor of Centrzl Excice,
3engslore-1.

K.Negrch Kemeth, s/o Merthenpe Kemoth, .+(Applicrnte
Inspector of Centrezl Execise, PGI, in £.No.47 to
I27.0, Meneelare, 105/35(T)

P4k



4.

75.

76l

i -

78.

80.

81.

B2,

84,

B7.
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G.Vezir ARhmed, Inspector of
Centrel Excice,

Shenkereppe Scnnabhimeppr Abbigeri,
Inspector of Centrel Excice,

P.8.Cengaji, Incpector of Centrel Excise,
1.0.0. Hubli, Pherusd Dictrict. .

Purcelmhkappa Hanumereddi Bengvi,
Inepector of Centr-1 Excics,
Dhervad Dicst., Dharwed.

Nebissheb Mohidin Szb Melle,
Inspector of Central Excise,
Lakehmeswer Range, Derwed District.

Mahadey Marthenderan Petil,
Centrel Excise Inspector, Denceli,
Utters Kenneds Dist,

R.H.\/zdeyer, Inepecyor of Centrel Excise,
1.2.0. 71, club Roed, Belgeum Dist.

Chzndrakent Vishnu Xoperdi,
Inspector of Central Excice,
Darwad Dictriet, Dheruad.

Kriehne Gurlneth Joshi,
Inspector of Centrel Excice,
ODharwad Renge, Dh-ruwacd District.

D.Mehboob Ali, s/o Decemiyen,
Inspector of Centrel Excice,

0l1d Customs House, Bunder,
Manoslore- Dekshine Kennede Bict.

M.M.Nenzyye, s/o M.M.Machaish,
Inspectar of Centrel Excice,

01¢ Custom House, Bunder,
Mengelore~Dekshinz Kennzdz Dist,

B.Shyam Suncer Rzo, /o Neresimhz Reo,
Inspector of Centrel Excise, Killmavu Sedan
Compound, B.V.Rped, Attswe, Mezngslore-2,
Dékehine Kennede Dicst,

S.V.Reju, Inepector of Centrel Excite, ..(Applicante in

Ucipi, Dekehins Kennace Dist. k.Noe,106 to
118/85(T)

S.Periecuemy, s/o lete Sukku, «s Rpplicent in

Inepector of Centrel Cxcice, A.No,.B84/B6B(T),

Precently working et I.D.0 Myscre,

(Serveshri Subremenys Hois, M.T.Keszve
Iyenger, T.Chendresekher znd GJChancre
Kumer «ssAdvoczte )

b
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1, The Union of Indie, RJarf:cntad by ite Secretrry,
Ministry of Home Affeirs, MNew Delhi-1.

2. The Centrel 8asrd of Excise and Customs,
Mew Delhi.

3, The Collector of Centrel Excices end Customs,
Centrel Revepue Building, Gueen's Rord,
P.3.No,5400, Bengelore—1.

4, G.Jleyepalan, Bengelore-Z.

5. U.Ramekrishnz, Mysore.
6, B.S.Nenjunde Reo, Mycor:.

7. D.R.Sidliyali. Senkeehwrr, Brlgaum Diet. (1 to 7

8. G.3.Jochi, Selgsun, §u§50232?52($3
9, L.K.Kulkarni, Bcngelare-1, S15o )
10.Y.Siterem, Benczlore-l.

11.5.R2je Reo Kote, Dev=noere, Chitredurge Dist.

12. A.S.Nagareju, Bengelore-35.

13.K.Krishnauarrier, Mangalore-57.

14, P,Pzrzehuram, Bangelore-57.

15,H.N.Joshi, Hubli, Dharuwad Dist.

16,D,Raghzsvendrs Rao, Shimoga.

17.N.anlakantan,'Bangalhre-1.

18.P.K.Shivananda, Nange&ure—S?.

19.R.H.Gothe, Hubli, Dherwac Dist.
20,5.P.Pyrashan, Karusr,Uttara Kennade Dist,
21.N.G.Kottur, Davengere, Chitradurgs Dist.
22.D,0belesh, Reichur, Raichur Dist,
23,G.Subbannz, Bangalore-1.
24.K.Shiveshankarsish, Davangere, Chitradurga Dist.
25,1 .G.Pettanshetty, Sankeshuar, Belgeum Dist.
26.G,Somanna, Bellary.

27.N.J.Udapi, Mangalore.

28.5.V.5zuent, Karuer, Uttare Kanneda Dist,
29,P.V.Keshave Murthy, Bangalore=26.
30.0.5.Maggevi, Kerwar, Uttera Kennada Dist.
31.N.K.Badgi, Bangazlore-i.

32.5mt.Szrojini M. Bangalore.

33,G.0.Paussksr, Bhetksi, Uttarz Kennada Dist,
34.).5.Kulkerni, Selgeum.

35,M.H.D=e21i, Bengrlurs+52.

35.M.Sempenogi, Benoaloresl.
37.H.5.0hermarej, Mysorre.
38,C.M.Kenniksr, Hubli, Dheruwsd Dictrict.
39,R.G.Magdur, Herihet, Dherugd District.

FEE



40,

41,

42,
43

44,
45,
45,
47,
48,

49,
507

5%
825
53,
54
55,
554
57,

58,
59.

60.

61,

70.
71
72,

- B -

K.T.Neik, Ankola, Kerwar District.

MN.G.Hebb2li, Brngeslore-1,
G.N.Kulkarni, Bangrlore=25,
C.V.,Belenker, B8snagalore.

D.Abdul Rehim, Hospet, Chitredurgs Dist,
K.S5udhindrr Rezo, Bzngslore-1,
C.Rejzgopels, Kerwer, Uttere Kennade Dist,
P.K.Joshi, Bengzlore-1.

f+.Thomas Paul, Belgsum.

F.B.Sembrani, Dhgrwed.
N.R.Kagalksr, Bhedrevsthi, Shimoge Dict,

P.Visuenzthen, Bangslore,

V.8.,Bengeri, Hubli, Dharwed Dict,
H.N.Bhand.ri, Melpe, Udipi Taluk, Dek, Kennads
0.C.Gudihel, Dhzrusd Dist.

KeN.Shenteveerepps, Bengslore-1,

8.B.Pancit, Honnewer, Uttera Kennedas Dict,

R. Rengerzjan, Mysore,

MN.Subbe Ras, Tumkur.
G.Logensthan, Bengrlore=1,

U.R.Shashisekher, Bengslore-20,
ReP.Kidualksr, Bzlgsum,.

Y.N.Presed, Bengslore=-1.

E:Unnranna, Cedsgi, Dhzrusd Dist,
«S.T€ndulker, Kerwer, Uttere Kennede Dist,
M.R.Jokethi, Dandeli, Uttere Kennzdz Dict,
M.Kennzppen, Holenzrispur, Hzesasn District.
K.&.Chendresekhfir, Bangelore.

B.P.Neik, Kuthelnzger,

$.1.0oddemeni, Jemkhanci, Bijepur Dist,
M.P.MNaik, Heriher, Dheruacd Dict,
J.8.Medtha, Mengelore-57,

S.G.Pzechapur, Bider.

[ S “
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73, M.B.Kh-nepur, Bsngalore-1,
74, M.Shenkersieh, Bellery.

75, M.C.Srinivees, Bengelor: 20,

76. %.S5. Ankli, Cokek, Belgezum Dict,

77, D.S.Keorlker, Sirsi, Uttetr Kennede Dict.

78. D.N.MNeginhel, Mysore, .ee Responcents,
( Recpondents 4 to 78 ere 11 mejare enc working es
Inspectore of Csntreh Excirs 2t the Recpective
T nzmes)

Plzc:c m-ntionecd sgrfinst their n
, \

(Shri M.S5. Pecdmerehei-h, Oru.M.S.Negerej
end Shri Sirsn Jeveli ... ARovocrtes)

These zpplicestions ceme up before the Court
znd Hon'ble Shri P.Sriniveeen, Member(R), mzce the

following:

0RDER

Theee zre three composite snnlicrtions by 36
ennlicrnte 2nc one individusl #nrplicstion which were oricirelly
filed z¢ writ petitione before the Hich Court of

Ksrnztaks ancd heve cince been trencferrec to this

Tribunel under Section 23 of the Administretive Triburnels
fct, 1335, All of them invalvs & common iscue, namely,

the determinstion of intrr £e sepiority in the cescre of
Insp=ctor of Centrel %xcisc in the cherg: of the Collector
of Contrel Excisr, Bemgrlore, of persore recruited to thet
c-dre through three sepercte ch:nrél:, nsmely, by promotion
fraom sub Inspectores

Centrr1 Exciser, by Promotion from
y oY

recruitment in the open merket, Deperimentsl cencdicytes

of
ministricl renke (Uppfr Divieion Clorks) end by direct

=]
with thr roguisite quslific-tion: coulcd zlso comprte for
dirsct recruitment snd indecd come of the direct recruits

impleecded hercin belong to thet estecory. AL the

sprlicents #re promotres from thz renke agf Sub Inspector

%cﬁ,_:-—-;‘&}«
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of Central Exsiss, while the raspendents are mestly
premstses frem the ministerial ranke and a few dirsetly
recruited Inspecters ef Central Exeise. All the partiss
te the litigatisn agree that thess applicatiens san be
cenveniently dispessd of by a cemmen srder. Hence this
erder,
2. As n.;mtion-d abeve, there are 87 applicants in
all befsre us. They wers represented hy. feur eeunsel,
namely, Sarvashri Subramanya Jeis, M.T. Kesava Iysngar,
T. Chandrasskhar and C. Chandra Kumar. There are 78
respendents altegether of whem three are the Gevernment
of India and its efficials and the remaining 75 are iniivi*
duals whe are likely te be affected sne way er the sther
by the esurse sf this litigatien. The Gevernment ef India
and its efficials were rnpru‘lntoi by Shri M.S.Padmarajaiah,
Senier Standing Ceunsel. DOr. M.S. Nagaraj and Shri Kiran
Javali appsarsd fer seme af the respendents: whils thrse sf
the respendsents, namely, Shri Shanti Uul:appa,. Shri Rajrae
Kete and Shri V.B. é.lngari, addressed us plrs-nany.. The
matter was heard en six days when ssveral decuments were
filed and a leng list ef judicisl decisiens cited by rival
esunsel,
3. e ﬁou turn te the facts giving rise te the
pressnt litigatien.
4, Recruitment and senjerity rules in pursuanes of
Article 309 of the Censtitutien in respect of pests eof
Inspecters of Central Excise werc netified fer the Tirst
time en 2-6-1979, Prier te that date, thess matters were
reculated by Executive Orders. The applicants whe wsre
all sub Inspectars ef Central Exeise (5I) sarlier, were
pramsted as Inspecters ef Central Excise during the years
1970 te 1973. They were, therefsre, geverned Ter the

purgeses of rescruitment and senierity, by Executive Orders

(N
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issued frem time te time in the ferm ef letters er
instructiens er sreders by the Ministry ef Finance (the
Ministry fer shert) er by the Central Beard ef Exeiss

and Custems (the Beard). The right ef Gevernment (Res-
pendents 1 te 3) ts reculate these matters by Exnclutj.ue
Orders in the absence of statutery rules netified in
pursuance sf Article 309 »f the Censtitutien has nst been
challengsd in these applicatisns. This, in sur epinien,
is as it sheuld be in view ®f the ebservatiens ef the
Supreme Ceurt in P,C.SETHI VS, UNION OF INDIA, 1975 SCC
L&5 203 and in ether cases., Ner has it been urged that
the Executive Orders in ferce suring the peried under
ceneideratisn, by themselves, vislated any article of the
Clnsti_tutiln. Dn the sther hand, it is enly the manner

in whieh the rules emtedied in thess Orders were imple—
mented that has ceme under attaek. UWe will netice this

as we ge aleng.

5. puring the years 1966 te 1973, ths pasitien,
breadly speaking, was that reeruitment te pests ef Inspectars
of Central Excise was ts be made frem mere than sne a-;.nrcl,
quetas baing fixed fer each seurce ef recruitment. Senierity
was ts be rag.llétai by retatien ef vacaneies betwesn reecruits
ff.m the different ssurses accerding te their rsspective
quetas. There was seme centreversy in this resard which
we shall refer te in due esurse. The queta system ef
recruitment was, heswever, relaxed -n_thrn sceasiens, in
terms of Ministry's letters dated 28-10-1966, 18-6-1970
and 22=7-1972 by which pests ef SIs were upcraded ts these
of Inspestars. These upgraded pests were ts be filled in
'xcluivclly by premetien ef existing SIs subject te their
being feund fit fer premstien. The rules ef recruitment

in feree at the relevant time (prsviding fer gquetas frem

different ssurees) were specifically relaxed fer thi= purpsze.

T &%
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Tlhn 5Is se premsted te the upgrad.nd pastz en saeh of the three
sccasiens wers te ba placed en blsc in the lmiorit;r liet.
Apart frem these upgraded pests, all sther vacancies of Ins-—
pecters were ts be filled in frem mers than ene ssurse; the
ratis ef reeruitmesnt (quutau) and the censequent retatisn of
vasancies fer the purpsse eof senisrity — if that be eventually
held ts be the applicable prineiple = as between the diffn:rmt

seurees sf recruitment prevalent frem time te time were as

fallews =~
Vacaneies arising Quetas
Frem 27-0-1966 te ! 2 premetees frem the ranks
23-7-1971 of Sls: 1 prematese frem
ministerial ranks, i.e.
Upper Divieisn Clerks(UODCs)
Fram 24=7-1971 ts - 2 SI premetees: 1 UDC
31=7=1972 . premetse ; 1 Direct recruit
(oR)
Atter 31=7-1972 - 3 DRs 3 1 UDC premstee

Thus, the Ministry's letters dated 28-10-1966, 18=6=1970 and
22-7-1972 upgrading pests ef SIs ints these sf Inspeeters
which were te be filled in exelusively by SIs feund fit fer
premstisn in relaxatien sf the prevailing rules of recruitment
fermed three watersheds between perisds of speratien of the
queta rule ef recruitment. The letter of 722-?—1972 spells
sut in detail hew the senisrity ef effieials recruited te
the upgraded pests (para 2(iii) ef the lgttit) sheuld be
reculated vis-a-vis these premsted sr direetly recruited te
the vacaneies sxisting immediately befere the upgradatien
(para 2(ii) ef the letter) sr arising after the upgradatien
(para 2(iv) ef the letter). It will be useful ts repreduce
the relsvant paragraph — para 2(v) - ef the said letter here
fer tws rsasensi firstly, the appliecants -~ SI premstees -
appeinted ts the upgraded pests rsterred ts in the saie
letter - cemplain that the prineiples adumbrated in para 2(v)

have het been preperly applied and secendly these prineiples

7 &H—B>



~13~

ceuld be called inte aid fer selving similar preblems ef
inter se senierity arising sut ef the earlier upgradatiens
(by Ministry's letters dated 28-10-1966 and 18=6-1970):
"(v) Officers appeinted ts the pist of Inspectsr
of Central Exeise (OG) in accerdance with sub-
para (ii) abeve will rank en blec senisr ts the ’
officere appsinted in aecerdance with sub-
paras (iiib & (iv) abeve, the inter se senierity
of the etficers appeinted in accardance with the
- existing precedure, i.e. as per the rester pesi-
tien, . Ofticers appsinted in aecerdance with
sub—para (.‘ﬁ,) absve will be determined in aecardance
\ with the existing prscedure i.s, as per the rester
| pesitien. Officers appesintsd in accerdanes with
sub—para (iii) abeve will en blec rank seniar ta
the efficers appeinted in accerdance with sub—
para (iv) absve, The inter se senisrity sf the
afficers appeinted in aeccerdance with sub=-para
(iii) absve will be in 'the srder af their inter
se senisrity in the grade sf Sub-Inspecter .and
the inter se senierity ef the sfficers appsintesd
in accerdance with sub-para (iv) absve will be
determined in ascersdancs with the general erders
an the auh;‘;nt as per the rester pesitien.®
As mentisned earliery; the respsndents in these applicatiens

were either UDC premetees sr DRs. They were appsinted as

Inspecters of Central Excise during the years 1971 ts 1973
within the queta available te them, The dates ef their
appesintment te (er te put in differently, the perisd of
their eentinueus efficiatien in) the eadre eof Inspecters
vis-a=vis the applicants have figured preminently in this
centreversy as l’urnisfhin; ansther basis ter determining
senisrity in prefterence te the "reta" principle. We will

have sccasien te examine this later in this erder.
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6. The eadre of Inspecters of Central Exeise is nst

an all India cadrs., Senierity lists ef psrsens in that cadre
are prepared frem time te time in the eharge ef each Cellseter
of Central Excise separately and ecirculated by the Cellecter
cencerned. Premetisns te the next higher pest ef Superintendent
of Central Excise, Grasup B, within each Cellscterate are made
frem Inspecters of that Cellectesrate in the srder ef their
‘.amilrity, subject of esurse te their being censidered fit
fer premetien by the Departmuntal. Premetisn Cemmittee., Aleng
with his letter dated 8-4-1973 (Annexure E te Applicatiens
33 te 46/86), the Cellscter of Central Exeise, Bangalsre,
circulated a senierity list of Inspecteres ef Central Exeise,
The criterisn adepted in preparing this list was said te be
the date of appsintment ts the cadre whether by premstisn
(frsm SIs er UDCs) sr by iirut recruitment. It appears that
a large number of representatisne were received by the
Cellectsr af Central Excise fram UDC premetees and DRs cem—
plaining that they shesuld have been given higher pesitiens ef
senierity by retating the vacancies between reeruits frem
different seurces in the ratie ef quetas in feree frem time
te time, Thereafter, the Cellecter circulated anether
senisrity list as sn 1-1-1977 under hie letter dated
29-10-1977 (Annexure F ts Applicatisns 33 te 46/86) s we ars
c-nc_u-nud in this ease ul:\.'l.y with Part II ef this list in
which all the applicants ane respenWents find a place. All
S1s af the Bangalere Cellecter's eharge (5 of them being
applicants befere us) whs were premsted ts the 43 upgraded
pessts of Inspectsrs created as a result ef Ministry's letter
dated 18-6-1970 (Annexure B te Applicatisns 33 ts 46/86)
referred te earlier, were placed in this senierity list in

a bleck rrem Serial Ns:. 13 tes Serial Ne. 55. Similarly,

all SIs (18 et them being applicants in the present litigatien)
premeted ts the 27 upgraded pests of Inspecters ereated in

the said charge as a result ef Ministry's letter dated
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22-7-1972 (Annexure D ts applicatisns 33 ts 46/86) were
placed in a blniat S.Nes. 253 te 2793 actually 28 peste
of Inspectsrs were crsated by upgrasdatisn in the Bangalsre
charge en this last sccasien, but enly 27 SIe wers premsted,
but we need net ge inte this in t-:hn present srder. The
senisrity ef persens appsinted te vacancies (i) which were
in existence befere the upgredatisn ef pests by Ministry's
letter of 18-6-1970, er (1ii) which arese after this upgradatien
and befere the next upgradatien by Ministry's letter ef
22-7-1972, and (iii) which arese atter this secand mentisned

upgradatisn, i.e. atter 31-7-1972, was fixed by retatien ef

vacancies bstwsen the ditfferent seurces ef recruitment in
accerdance uith-the quetas in ferce at the relevant time,

In this way, UDC praemetees and DRs as a class (75 sf them
impleaded as respendents here) came ts sceupy relatively
higher pesitisns ef senierity in the list as en 1-1-1977

than they did in the earlier senierity list ef 1973 at tha
cest of the applicants taken as a whele., The same principles
of senierity as in 1977 were fellewed in subsequent gradatien
lists put sut by the Cellecter ef Central Excise, Bangalere.
Annexura Q ts applicatiens 33 te 46/86 is ene such list:
issued by the Cellecter of Central Execise, Bangalers, en
1-2-~1982, it purperte te list eut, in the srder ef senisrity,
Inspecters ef Central Excise eligible fer being censidered
fer premetien te the next ecadre of Superintendent ef Central
Exeise, Grsup B. The applicants want us te quash Annexures
F and Q te applicatisn Nes, 33 te 46/86 and, in effect; te
restere the senierity list ef 1973 (Annexurs VE) sr rather,
the prineiples sn which Annexure £ has been cempiled.

s ue may at this stage dispese of the cententisn
urged sn be_half eof the respsndents 1 te 3 by Shri Padmarajaiah
that these applicatiens shesuld be dismissed sn the grsund sf

laches. Even theugh the senierity list as en 1-1-1977,
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bresught sut sn 29-10-1977 upset the relative senisrity ef
Inepectars fer the first time te the disadvantage of the
applicants and the l.lkl_, the real effuoct of this revised
senisrity eame te be felt when the list of Inspecters eligikle
fer premstien as Superintendent of Central Exeise (Annexure Q)
was issusd en 1=2-1982. These applicatiens havinc been filed
as writ petitiens in 1982 eannet, therefsre, be censidered
belated.

Bs The arguments put ferward by Shri Subramanya Jeis,
learned esunsel fer the applicants against the senisrity lists
at Annexures F and Q ran as flcllmuar

In the impuoned lists, UDC premstees and DRs whe censtitute
the respsndents were placed absve SI premstees (whe are the
applieants) whe were actually appeinted as Inspecters sarlier.
Ministry's letters dated 16-6-1970 and 22-7-1972 by whieh

pasts of SIs were upgraded had clearly stated that the existing

ﬁ\“?ﬂ‘
rules ef recruitment - w—z gquetas frem different

ssurges = were being relaxed and the upgraded pests were te .be

filled up exclusively frsm sne ssurce, i.e. by premstien frem
Sls, Therefere, the principle of senierity by retatien ef
vacancies which was pesited en the gusta system of recruitment
had ne applicatien te the upgraded vacancies. The cencapt ef
upgradatien, Shri Jeis argued, exeluded the cencept of prsmetien
and gquetas had relevance enly te premstien. The legal pssitien
in this regard steed cencluded by the decisien st the Suprsme
Ceurt in the tirst B.S.GUPTA CASE AIR 1972 SC 2627. As fer
vacancies which arese bsfere and atter each ef the upgradatisns
of 1970 and 1972, appsintments ts the queta vacancies available
te UDCs and DRs were made lencg after the appsintments te the
esrrespending gueta vacancies available ts the SI presmstess and
therefere, the "rsta" principle of senisrity ceuld net be
applied te thqaa vacancies alse. The preeminence eof centinusus

sffieciatien a= a facter in determining relative senierity ef
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recruits frem different ssurces was stressed by the Supreme
cQurt in N.B. CHAUHAN'S CASE (AIR 1977 sSC 251), S.B, PAT=
NRRDHHN'S CASE (AIR 1977 SC 2051) and in th; minerity judge-
ment Jr Desai J in KAMAL KANTI DUTTA'S CASE (AIR 1980 SC 2056).
These decisiens had bsen fellswed in Janardhana's esase AIR
1983 SC 769 and by the Delhi Beneh ef this Tribunal in
K.N.MISHRA'S CASE, repesrted at page 270 ef ADMINISTRATIVE
TRIBUNAL REPODRTER, September 86 issue., Therefsre in se far
as the impuoned lists placed the respsndents whs were appsinted
later absve the applicants whe were appasinted sarlier, they
deserved tes be struck deun as vislative ef Articles 14 and 16
of the Censtitutien,

9. Shri Jeis then drew sur attentien te the cass sf
K.C.VIJAYAN VS UNION OF INDIA 1979 (3) SLR 156. 1In that case,
an Inspecter of Central Execise in the charge af the Cellectesr
af Central Exeis’l. Cechin, whe,like seme of the applicants
befare us, was an SI premetee t® the rank of Inspecter of
Central Exeise in an upgraded vacaney, had challenged the
hicher| senisrity ace;rdni te UDC prsmetees sver him, theugh
the lla,ttu- had been appeinted as Inspecters after him. A
single Judge of the Kerala High Ceurt upheld this challenge;
t;.hiu decisien had been cenfirmed by a Divisien Bench ef the
same High Ceurt and the matter had net been earried te the
Supreme Csurt by respendents 1 te 3 (i.e. the Cevernment)

whe were alss respendents befere the Kerala High Ceurt er,
fer that matter, by mk&-apmdmta representing the

UDC prsmetess. The Cellecter af Central Excise, Cechin, had
implemented the decisisn ef the Kerala Hich Csurt in his
charge by suitably recasting the senisrity ef Inspecters ef
Central Excise. There ceuld net be different rules ef
uninr.}ty in the dirterent Cellectsrates as the Central
Excise department was ene all ever the csuntry.

1o, Shri M.T.Kesava Iyengar, learned csunsel, appearing

far the applicant in ‘Applieatien Ne. 46 (Shri A.V,Shivadas)
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cenceded that respendents 1 ts 3 had net applied ths "reta"
rule of senierity te the upgraded vacancies ef Inspecters,
Sub Inspecters premeted en each accasien in 1970 and 1972 te
such pests had indeed been placed in tws separate bl-chsin ‘P(
the impugned smilrity list of 1977 as well as in the list
at Annexure Q. But accerding te Shri lyengar, the gqueta rule
had besn relaxed en mne mere secasien in faveur ef premstien
exelusively frcmlSIs and that was by a letter dated 22-10-1971
rr;m the Under Secretary sf the Beard te the Cellectsr ef
Central Excise, Bangalere, He filed a cepy of this letter
during the esurse sf the hearing and teek us threugh ite
centents. Aceerding te him, 84 pests af Inspecters mentiened
in this letter were released frem the speratien af the gueta
system te be filled in exclusively by prsmstien ef Sl= and
therefsre, all SIs =s premsted sheuld have been placed in ene
bladkin the senierity list. But respsndents 1 te 3 had
inserted reeruits frem sther ssurees between these SI premetees
in the impuoned senierity list as en 1-1-1377 by inveking the
reta rule of senierity whieh was clearly inapplicable., In
this way, 52 SI premetees appeinted as Inspecters by an

srder dated B8-11-1971 (mest eof whem jeined by 11-11-1971)
were mai-_t- altermnate pssitiens ef au-':i-rity in the ratie

of 21 with 26 UDC premstees, a majerity of whem jeined enly
sn 6=12-1971 i.e. absut a menth later., 18 mere SI premetees
appsinted by the same erder (wWated 8-11-1971) shared the
next 36 vacancies with 9 UDC premstees, seven of whem jeined
sn 6-12-1971 and sne sn 24=3-1973 and 9 direct recruits whe
jeined duty in August 1582 in the erder sf 2:l3:l, which were
the quetas then in ferce. 14 mere SI prametees (cempleting

a tetal of B4 appeinted te the upograded p-sta,‘ aecsrding te
Shri Iyengar) whe jeined as Inspecters in December 1970

and January 1971 had te share senisrity p.aitil;a in the
same sreer with UDC premstecs whe jeined in March-April 1973

and direct recruits whe 1oined in August 1972, In the result,
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UDC premetees and DRs were sheswn as senisr te SI premstees
whe had jeined as Inspecters as much as a year and 4 menths
earlier in same cases., As against this, Shri Iysngar cen-
tended, all the B4 S1 prematees sheuld have baen placed in
ene blec abeve all the UDC premetees and DRs with wham they
have been made te alternate pesitisns ef senisrity in the
impuoned list ef 1-1-1977.

1%, Shri Iyengar centended that while prescribing
qustas fer recruitment frem different ssureces, the Ministry
er the Beard had net previded that senisrity sheule be
reculated by retatisn ef vacancies in the ratie of the
quetas, The impucnad senisrity list ef 1-1-1977 (Annaxure F)
refers te the Beard's letter dated 22-12-1967 frer inveking
the p::’j.nciplu of retatien in respect of persens appearing
at Serial Ne.56 snwards while the said letter of 22-12-1967
talked enly eof recruitment and net of senisrity. Shri
Iyengar drew sur attentisn ts Ministry's letter dated
22=7=1972 whieh, in para 2(ii),prevides fer filling up
vacancies of Inspecters existing immediately befsre 1-8-1972
(the date en which the upgradatien ef 28 peste as a result
of thaJ. letter was te take effect) in accerdance with the
recruitment rules existing prier te the issue of that letter
i.e. the gueta rule f 2:1:1 between SI premstees, UDC
prsmatees and DRs; the said para did net prsscrike a rule
of senisrity by retatisn ef these vacancies in the same
ratis., Therefesre, respendents 1 te 3 erred in fixing the
senisrity ef UDC premetees and BRs whe were appsinted leng
after 1‘-—8-1972 sbsve SI premstees appsinted earlier, pur—
perting ts retate the vacancies existing prier te 1-8-1972,
Referring te the reply te the applicatisns filed by the
17th respendent in applicatiens Ne,33 te 46 (Shri M.Nila-
kantan) Shri Iyengar refuted the usntm'ti-ln that UDC
premstees whe jeined as Inspecters en 6-12-1971 were fully

eligikle fer presmetisn as Inspecters sn B-11-1971 itself
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i.s. when the applicants elaiming senierity ever them were
premsted, end they (the UDC premetess) weauld alse have been
premsted sn 11-11-1971 if the viva vece test fer UDCs has
net been delayed by a few days. Shri Iyengar ceentended that
when the SI premstess were premetsd by serder dated B-11-1971,
there were ne UDCs ﬁualifisd for premetien in their queta:
witheut ceing thrsugh the viva vece test they ceuls net be
said ta have beceme qualified. It is true they underwent
the viva vece test within 20 days ®f the presmetien ef the

SI premstees of Nevember 1971, but the fact remains that they
were actually selected fer premetisn after their S5I cwnta:--
parts. Even a shsrt delay in rucrqitmmt frem the queta ef
UDCs vis-a—vis premstisn ef SIs meant a breakdewn sf the
gusta system of reeruitment and therefsre inter se senisrity
ameng them sheule have been fixed sn the basi= of centinuesus
efficiatien.

12, Accerding ts Shri Iyengar, there ceuld have been ne
vacancies sf Inspeeters existing immldia.tely before 1-8-1972.
te which UDC premstees sr DRs csuld lay claim under the
qusta s;rstull in terce at the time, Therefsre respsndents
whe were UDC primotuua sr DR= appsinted as Insp-ctors'artsr
31=7-1972 esuld net be adjusted against pre=1-8-1972 vaean=-
eies (because such vacancies did net exiet) and sn that basis
- shewn as senisr te the applicant=SI premstees appsinted te
the upgrédoi pasts at Inspectsrs created by Ministry's lettef
dated 22-7-1972, particularly when the latter had jeined as
Inspectars earlier than the fermer and hae continususly
sfficiated in these pasts lenger. Theretere 16 DRs and

9 UDC premetees appeinted as Inspecters ’arter 1-8-1972

dsuld have been placed belew and not abeve the 27 SI premstees
appeinted te upgraded peste which came inte existence sn
1=8=1972. Annexures F and § which placed the said UDC
premetess and DRs absve the 27 SI premstess te the pre-

1-8-1972 pasts therefsrs deserved ts be quashed.
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13, Shri G. Chandra Kumar appearing fer applicant in
Ne.684/B6 adepted the arguments sf Shri Subramanya Jeis and
relied en the decisien ef the Kerala High Csurt in K.C.
Vijayan's ease 1979(3).SLR 156.
14, ‘ Shri M.S5.Padmarajaish, learned Senier Standing
Ceunsel fer respendents 1 te 3, explained @- us the principles
on uhic;h the impuoned senisrity list as sn 1-1-1977 had been
prepared. Nene sf the present applicant® were premsted against
any sf the upgraded pests created in the Karnataka charce by
the Minietry's letter dated 28-10~1966. Vacancies arising
after that upcradatisn were te be filled up by premeting SIs
and UDCs in the ratie eof 2. The criterisn ef inter se
eenierity adepted in the 1973 senierity list based en centi-
nusus efficiatien in the cadre was net esnsidered apprepriate
in the backoreund ef the quata system sf recruitment that
wae being fellswed, and the Ministry »f Heme Affairs Oftice
Memsrandum dated 22-~12-1959. UWhere reeruitment is made frem
diff’ermt; ssurces, aecerding te fixed guetas, determinatisn
of Mls_l- senisrity as betwsen recruits frem the diffesrent
seurces by retatien ef vacancies had basen upheld by the

U( Supreme Ceurt -L:\swsral decisiens as reassnable and nst
vislative of Article 14 and 16 of the Censtitutien, Gevernment
had, therefere, deliberately decided te apply the ratatisnal
principle of senisrity by executive actien (whiech was permissible.
when statutery rules had net been netified) te reeruits frem the
tue a-un:!aa appeinted te vacancies ef Inspectsrs which arese
befere the upgradatien sreered in Ministry's letter dated

18=6=70 and which were ts be filled up in the ratie of 2l

by premstisn frsm SIs and uUDCs. In this way, Part II ef the
senierity list as en 1-1-1977 begins with 2 S1 premstees

fellewed by sne UDC premstee, the same :yc‘le repeating itsflf
thereafter till Serial Ne,l2. Nene of the applicants whe are
SI prum-ﬁlea tigure in the list up te Serial Ne.l2 as nene of

them wers appsinted against vacancies ef Inspectsrs which
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arese prier te the upgradatisn sf pests srdered by Ministry's
letter of 1B-6-1970: en the sther hand, respendents 4 ts 7,
being UDC pramstees appeinted agzinst these vacancies in the
queta available te them were accerded 4 sut ef the 12 tep
pesitisns in the list. Thereafter, 43 SI premetses premsted
as Inspuct-rs'in the upgraded vacancies ereated by Ministry's
letter dated 18-6-1970 appear at Serial Nes. 13 ta 55 in sne
bleck. Five ef the applicants are included in this bleck.
Ne recruits frem any sther seurce had been interpssed between
them. In respect of vacancies arising after the appeintment
of these 43 SI prematees, the q}.llta system of recruitment was
resumed : persens appsinted ts these vacanciass had therefere
been arranged in the list frem Serial Ne.56 snwards in 2
repetitive erder ef 2 SI premetees fellewed by ene UDC premstee
till Serial Ne. 178, Serial Ne.179 snwards represent vacancies
arising en and after 23-7-1971 when direct recruitment was
revived. Therefere the repetitive srder of senierity frem
Serial Ne, 179 is 2 SI premstess fellsued by sne UDC premstee
fellewed by ene direct recruit till Serial Ne.252. Sixtythree
sf the applicants appsinted against gqueta vacaneies available
te SI premetees and saventyon; respendents representing fer
the mest part UDC premeteess aﬁd seme direct recruits appsinted
against gqueta vacancies available te them were adjusted im
this way frem Serial Ne. 56 te 252. Thereafter, 27 S1 premeteses
appeinted acainst the upgraded pests ef Inspectsrs treated by
Ministry's letter dated 22-7-~1972 have been placed in sne bleck
frem Serial Ne,253 te 279; 18 ef the applicants appear amsng
them, Finally ene of the applicants whe was net feund fit fer
premsetien in the upcgraded pasts created by Ministry's letter
of 22=7-1972 and was premeted later was fixed in the list at
Serial Ne,287 in accerdance with the date of his premstisn.
15. Shri Padmarajaiah cencedsd that there had been

seme delay in filling up queta vacancies available ts UDCs
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and direct recruits as clmparai- te the appeintment of SI
premstees in the eerrespending vacancies available ts them,
but that #id net mean that the queta system of recruitment
had breken dewn. Fer instance, 45 of 75 respendents uhs
were UDC pr+motsea were appeinted against their gqueta and
jeined as IrLapect-rs sn 6-12-1971. A4S eut ef the 87 appli-
cants were premeted against the cerrespending vacancies
available te SIs and they jsined as Inspeetsrs sn 11-11-1971
or thereabsut. The slicht delay sf less than a menth in
filling up the UOC gueta was due te the reasen that the DPC
fer selecting UDCs had te be held ssmewhat later than the
DPC fer SIs, This ceuld net be held acainst the UDC premstees
te deny thcﬂll their preper senierity in accerdance with the
reta rule. Repelling the cententisn ef Shri Subramanya Jeis,
he peinted sut that SIe appeinted against upcraded pests had
2ll been placed teceth:ir es ene bleck in the ssnisrity list
and recruits frem ether seurces had net been placed betueen
them, Vacancies existing befere the upgradatien ef pests
srdered by I"'i‘inistry's letter dated 22=7-1972 falling in the
qusta eof UDCs and DRs were ne deubt filled up after the
premetisn ef SIs te the upgraded pests.. This again was due
te administrative reasens. The precess st direct recruitment
.
te these pests was initiated in August 1971 itself and
written test held in February 1972. The viva vece test was
held en 16=7-1972 and the final list drawn up sn thekame day,
Therefsre, tlrgre was nething wreng in adjusting the 1B direct
reeruits (15 ef them respsnedents here) se selected in the
qusta vacancies available ts them abeve SI presmstees appsinted
against the 27 upcraded pests created with effect frem
1-8-1972 by Ministry's letter dated 22-7-1972 (18 ef them
being applicants befsre us). In the cases sf the sther
respendents alse, their dates of appeintment were net =

much delayed vis—a—vis the appeintment ef SI prematees like
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the applieants as te deny them their rightful senierity

en the prineiple of rstatisn of vacancies and bring them

dewn as suggested by the applicants by taking inte acceunt
their aetual dates ef appsintment. Shri Padmarajaiah

strengly refuted Shri Iyengar's elaim that B84 pasts of
Inspecters were upgraded ts be fillld-up exclusively by
premetien ef SIs in the letter dated 22—?\-1971 frem the Under
Secretary sf the Beard, They were _q_u,u_-ia_uacanciea available

ts SIs and therefere these premsted against these vacancies

had te be adjusted in the senisrity list alenc with reeruits
fresm sther ssurces in the ratis ef their respective guetas,
Shri Pasmarajaiah alse repelled Shri Iyengar's cententien

that there were ns gueta vacancies fer UDCs and direct recruits
available prier te the upgradatien ef pests with effect frem
1-8=1972 by Ministry's letter of 22-7-1972, Out ef a sanctisned
strength of 506 Inspectsrs as sn 31-7-1972, 474 were actually
in pesitien and 32 pests were vacant, 17 in the gueta ef direct
reeruits, 11 in the queta et UDCs and 5 in the gueta ef Sls.

17 direct reeruits taken against these vacancies whs jeined

as Inspecters after 1-8-1372 were theretere alldted pre-1-8-1972
vacancies abeve the upgraded SIs ef 1-8-1972 and given
senisrity by retatien ef vacancies as explained earlier.

The gueta rule f recruitment had been substantially adhered
ts and ss the reta rule of senisrity was rightly applied. He
alse refuted Shri Iyenoar's cententien that there was ne rule
of senierity by retatien ef vacancies. Recruitment and
senjerity were being I‘B[,l:lltti at the materisl time by
Executive Orders and the reta rule sf senisrity was alse
applied in practice by Exeeutive actisn and this was dene
deliberately. Only if there was ns rule ef senisrity either
netified under Article 309 ef the Censtitutien er actually
fellewed in practice by Executive Oreers ceuled the rule of
centinueus efficiatien apply. The cententien ef the appli-

cants in this recard, accerding te Shri Padmarajaiah,

had ne merit. P (L/_/_‘\U—/
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16. Dealing with the judgement ef the Kerala High Csurt
in K.C,VIJAYAN'S CASE, Shri Padmarajaiah psinted sut that ne
definite principle of senierity can be draun frem that decisien,
In that case, the attentien of the Ceurt had net been draun te
the existence of the queta rule at reeruitment during the
material time and the cerrespending rata rule sf seniasrity
that was being applied. The Kerala High Ceurt had held that
SI premstees te the upgraded pests sheuld appear in the senierity
list en blec and alse that inter se senisrity ef reeruits frem
ditrferent ssurces sheuld be determined an the srinciple of
centinueus sfficiatien. Se far as the first part sf that ruling
is cencerned, S1 premetees te the upgraded pests in Karnataka
charge had been placed en blec witheut recruits frem any sther
seurce intervening between them. -Since the existence of the
gqueta rule eof reecruitment and the applicatien ef the reta rule
of senierity was net breucht te the attentien ef the Kerala
High Ceurt, their decisisn, te the extent that i-t directed
senisrity te be fixed sn the basis of centinusus effieiatien,
H covicet
cannet be taken as laying dewn the suppent pssitien in law en
the facts sf the present ease, Therefare, neither the decisisn
ef the Single Judee in VIJAYAN'S CASE ner the decisisn ef the
Divieien Bench cesncluded the matter.. In further suppert ef his
eententien, Shri Padmarajaiah drew sur attentien te anether
decisisn rendered by a sincle Judce of the same Ceurt sn
24-2-1982 in 0.P.Ne,1585/82F filed by Smt.G;:ngadwi. a ubdc
premeted te the pest ef Inspecter. The learned Judce ebserved
that the earlier decisien sf the Divisien Bench did net prevent
the autherities frem assicning earlier netisnal dates of
premetien te UCC premetess and en that basis treating them
as senisr te SI1 premetees whese actual dates ef pramstisn
were earlier. The learned Judce thus in effect kept spen the

questien af senisrity between SI premetees and UDC prsmetees.
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Therefere the preper test te be applied hers was whether the
principle ef senisrity by retatien ef vacancies adepted by
respendents 1 te 3 was a valid principle in the facts and
eircumstances of this case net effending any articls ef the
Censtitutien, witheut reference te the decisien of the
Kerala High Ceurt relisd upnﬂ by the applicants, The quets
system ef recruitment having been spcrated in respect af the
vacancies ether than the upcraded vacancies and net having
breken dewn at any stace, fixatien f senisrity by retatisn
ef vacancies in the ratie ef the queta fixed far each seurce
of reeruitment was a perfectly valid ene and therefure the
challence ts the senierity lists at Annexures F and Q sheuld
be rejected.
37 Dr. M.S. Nagaraj, appearinc fer ene of t.he respandents
adepted the argquments ef Shri Padmarajaiah. His client whe was
a UDC was pramsted as Inspectesr as ; result of a DPC meeting
held en 4-12-1971, The applicants whs claimed senisrity absve
him sn the basis ef centinusus sfficiatisn were premsted by
erder dated 8-11-1971. It was a fertuiteus accifent that these
applicants were appsinted abeut 20 days prisr te his client.
Prematisn sf SIs te the pest ef Inspectsr was sn the basis ef
senisrity—cum=fitness, while premstisn af UDCs ts pests ef
Inspecters was by selectisn. Because of this, the DPC far
prlmitian of UOCs had te include a representative of the Central
Beard of Exeise arfid Custems while the DPC fer premstisn sf
Inspectsrs cauld censist of perssns lscally available in Bancalsre,
There was a slicht delay in hslding the DPC fer UDCs till a
representative of the Beard ceuld ceme. Otherwise, hi= client
was qualified fer premetien even when the applicants elaiming
senisrity sver him were premsted. If the DPC fer premetisn ef
UDCs had been held alsng with the DPC fer premetien ef Sis,
his client wsuld alse have been premsted sn the same day as

the cemplaining applicants, His client eannet be made ts suffer
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fer the fertuiteus eircumstanee, @ver whieh he had ne centrel,
of h.lﬁ OPC being held a feu days later. Mecesver, a few days'
delay in making selectisn frem sne ssurce af recruitment cempared
ts ansther ssurce of recruitment cannet be taken as representing
a breakdsun sf the gqueta system leading ts the abandenment ef
the reta rule ef senisrity. There was ns vielent departure frem
the qusta rule ef recruitment as in Janardana's case sr in
Narendra Chedda's case. In fact in sne srder dated 19-8-1971
by which 13 SIs like the applicants were pramated as Inspecters,
it was stated that their senisrity weuld ke fixed after premsting
ministerial candidates in their queta. . This clearly shewed that
there was ne intentien at any time en the part &f the Gevernment
te aban‘dln the queta system et recruitment. He, therefere,
pleaded that the impugned senisrity list based sn the principle
ef retatien ef vacancies except in regare te the upcraded
vacancies sheuld be upheld and the applicatisns dismissed.
18. Shri Kiran Javali, appearing fsr nine respsndents,
adepted the arcuments ef Shri Padmarajaiah and Or. Nacaraj.
13, We have given Ta\é:iaus theught te the arpuments advanced
by all the learned ceunsel befere us. We have carefully perused
all the decuments furnished in the csurse af these preceedings
and t'.hej varisus rulings cited at the Bar, Censidering the fact
that this liticatien is essentially between twe large greups ef
perssns aspiring fer advancement in their career, we deveted
censiderable time te censider the rival cententisns with mere
than erdinary ecare, with reference ts the decided cases ane the
numzroula facte presented befere us.
20, Shern ef details, the main peint at issue here is,
whether the reta principle of senisrity adepted by respendents
1l te 3 in fixing inter se senisrity between recruits frem
different seurces was really the richt principle ts be adeptes.
We have already stated that till 1579, ne statutery rules ef
recruitment and senisrity in respect of Inspectsrs ef Central

Excise had been netified and that during wgrild with which
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we are cencerned in this litigatien, Executive Orders held

the field. It is well settled that recruitment and senierity
can be regulated by Exesutive Orders in the absence af statu-
tory rules previded that the Exesutive Orders themselves de net
sffend any article of the Censtitutien. Indeced, there is ne
dispute that recruitment te the pests af Inspecters during the
perisd 1970 te 1973 was te ke made fresm different seurces
aceerding te fixed gquetas prevalent frem time te time., The
detailed pesitien in this recard prevalent frsm time te time
haes been set sut sarlier in this srder. The existence of a
qusta system ef recruitment dees net necessarily mean that the
retztienal principle #f seniority shsuld be applied. In
N.K.CHAUHAN'S CASE 1977 SCC (L&S) 127, the Supreme Csurt

eset sut its cenclusiens in para 32 ef the Judgement at pace

143 of the repsrt. Their Lerdships stated, inter alia, that

"the gqueta rule dees net, inevitably, invaeke the applicatien
eof the reta rule". In the present ease, ths respsnedent-
Gevernment did adept the reta rule of senisrity as censistent
with the queta rile of reeruitment : beth the rules were adepted
by Exeeutive actien. In ﬂ.K.CHRUHAN'S CASE, there was a
Resslutien ef the Gevernment referred tes as the "1941 Rese—
lutien" which specifically called far fixatisn ef senisrity
accerdinc te the date of appsintment, which led the Court te
sbserve that "senisrity, nermally, is measured by length ef
centinueus, efficiating serviee = the actual is easily
accepted as the legal, This dees net preclude a different
prescriptien, Cmstitutimqlit? tests being satisfied.”

(page 147 of the repert). It is elear frem this that the

rule of centinusus efficiatien was favsured by the B.;..Il‘t in
that case sn "the matrix ef the special facts and rule therein”.
In PATWARDHAN'S CASE 1977 SS (L&S) 391, the ceurt was net

really cencerned with the queta system ef recruitment er the
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reta rule ef smiserity. Thers the guestien was whether eenfir-
matien in a grade shsuld be the eriterien fsr determining
senisrity in that grade. Hewsver, the ceurt made the feslleuwing

" sbservatien in the esurse of its judgement:

|
"All sther facters being equal, centinusus
efficiatien in a nen—fertuiteus vacaney
sught te receive due recespgnitien in deter-
mining rules ef senisrity as between per-
sens recruited frem different ssurces....”

It will ba immediately neticed that the Ceurt laid deuwn enly
|
a qualified prepssitien viz. that centinueus erriciatien weuld

receive due recegnitisn, all sther facters beinc egual. In his

minerity judgement in K.K.DUTTA'S CASE, 1980 SCC (L&S) 485,

D.A.| DESAI, ], reterred ts an "impertant rule well recsgnised
|

in the service jurisprud-ncn that in the absence ofr any valid

rule of senierity date of centinueus efficiatien prevides a

valid rule sf senisrity." The learned Judge did net say that

centinusus efficiatien is the enly valid rule »f senierity.

It would ceme inte speratien in the absence ef any sther valid

rule. Msresver, this skservatisn shsuld be read in the
centext sf the sarlier sbservatien ef His Lerdship regarding
the reta rule of recruitment: .
"Aluntly translated it means that the direct
recruit whe was never in service when pre-—

metee was premeted, prebably he may be a

student, maybe he may net have sven passed

the cempetitive examinatien, yet may ceme

intes the picture and challengs sne whs has
already been serving in the Department fer

a number of years.”
in sther werds, where the rsta rule of aﬁilrity leads te
startling results, i.e, where @ psrsen recruited naﬁy years
later becemes senjer te anethsr reeruited that many ysars
larlfrnr. there is much te be said far the rule of centinusus
sfficiatien. The facts in Janardana's case wers that due

ts sxicencies ef service, rules previding fer quetas frem

different ssurces had te be relaxed and yet the reta rule
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af senierity was uughi: te be applied, The ceurt sheerved that.
the result ef deing se w.s‘thnt a persen resecruited ts the past
in questisn in 19562 wsuld bessme junier ts anather perssn
recruited in 1978 by applying the reta rules. Even after
natieing thia_"traumatiu sf foct", fhai.r Ler dships derived the
prineiple af centinusus afficiatien in that case snly frem the
rules geverning recruitment and senisrity placed befare them
which cenferrsd a discretien sn the Cevernment te thake recruit=-
ments frem sither seurce. In G.S5.LAMBA'S CASE 1985 SCC (L&S) 491
the esurt neticed that there had bessn a large deviatien frem the
gqueta rule sf recruitment and therefare held that the reta ruls
of senisrity csuld net ke applied as betueen recruits frem
different ssurces, At the same time, it m.as racognind‘ that
when the gqusta system ef reeruitment was in eperatien, the resta
rule of senierity wsuld be perfectly valid. Adhergw- ts the
queta rule need net be with mathematical precisisn, but a
substantial cempliance with that rule wsuld justify the reta
rule of senierity being applied. Ue m;y cenclude this review
with the skservatisns sf the Supreme Ceurt in a very recent

judgement delivered in ASHOK GULATI & ORS'VS B.S.JAIN & ORS
1986(2) SCALE 1362 (para 13 at page 1068 ef the repsrt) s

“ye are nat aware ef any principle sr rule
which lays dewn that the length ef centinsus
efficiatien serviece is the snly relevant
eriterisn in detsrmining senierity in a
particular sadre sr grade, irrespective
of any specific rule of senisrity te the
esntrary. It is necessary ts emphasise
that the principles laid dewn in the twe
leading cases sf N.K.CHAUHAN AND S.B.
PATWARDHAN, reiterated in BALESWAR DASS'
case and subsequently fellsued in =meveral
deecisien are net an authsrity fer any such
prepesitien,..,Thess euthsrities nauhere
lay dsun that the same principle i.e. ths
length eof eentinueus sfficiatien must be
the sels cuiding facter and the enly eri-
terien in determining senisrity ef such
ad-hec empleyess vis—a-vie direct reeruits.”

21. Applying the prineiples laid deun by the Supreme
Ceurt te the facts sf this ease, what de we find? The

Exeeutive Orders prsvided far reeruitment frem different
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ssurces asesrding te guetas prascribed frem time te time.
A qlarol’ul lesk at the impugned senisrity list sheus that
resruitment was actually made accsrdinf.t® the quetas
whenever the gqusta system was in ferce, i.e. apart frem
appeintments te the upgraded pests. There wsre sems
delays in making premstiens in the UDC's gqueta sr frem the
direct recruitment queta, but these delays were nst sueh
as !tn suggest a substantial deviatien frem the queta rule
| of reeruitment. As many as 45 af the 75 respsndents whe
i - were UDC premetees jeined duty as Inspecters bstween ens

\

I; te :aix menths after 55 of the applicants appesinted against
| the cerrespsnding qusta ef SIs and their inter sas nu-;iaritr
.‘ has been fixed by applying the reta ruls, 17 direct reeruit-
respendents appeinted against qusta vacaneies available ts
them existing as sn 31=7=1972 were appeinted in August 1972,
1 j put the recruitment precess started in August 1971 when
departmntal eandidates were asked te give their names and
written tests were held in Fabruary 1972. The delay:-in
th!iir rseruitment frem the date the vacancies in their quete
arese was less than a ysar and it was sue te asministrative -
reassns. Ue ses nathing wreng in their baing adjusted in
the} pre=1-8-1972 vacancies by epplying the reta ruls. In
N.K.CHAUHAN'S CASE, Krishna Iyer J. sbserved that it was

epen te the Gevernment te chessg "a Lynr or ' sther perisd"

as s unit te sperats the qusta system, ~In COL.A.S.IYER VS.

V.BALASUBRAMAN IAM, 1980 SCC(L&S), the Judgement ef the

Ceurt was delivered by the same Judge and his Lesrdship
spined that a reassnable peried in which te sperate the
queta system ®f reeruitment aleng with the cencemitant
nreta" rule of senisrity wsuld be three years. In sther
wards, if the intetval ef time between rscruitment frem twe
or three ssureces is net unrsasenably leng, — as it wase

in DANARDANA'S CASE, er LAMBA'S CASE, sr NARENDRA CHEDOA'S

CASE - the reta rule ef senierity ean be applied
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as betwsen. r-e.mita frﬁ the different ssurces, In the present
ecase, for the mest part, the delay is less than a ysar, in faet
less than a rnonth.uo far as 725 sut of 75 respsndents are cen~-
cerned. In a few cases, the delay is absut a year and a half
which is by ne means unreassnable. Queta vacancies - 18
belenging te direet tecruits and 9 ta UDC presmetees = arising
prisr te 1-8=1972 were filled up at the end ef Aucust er
bagi::ming af September 1972 in the ease of dirsct recruits and
abeut =ix te nine menths later in the ecase of UDC premetees and
they were all placed absve SI prsmetees te the upgraded pests
ersated with effect frem 1-8-1972. But fer administrative
delays, these vacancies weuld have been filled up well beters
1-8-1972; the delay is net such that eenferring senisrity en
these UDCs and direct reecruits appeinted in August 1972 er
March=April 1973 respeetively ever SI premetses apraintesd in
later 1971 er in 1972 weuld sheck the eenscience, As pesinted
sut by the Supreme Ceurt in KARAM PAL AND ORS VS UNION OF INOIA
AND DRS 1985 SCC (L&S) 471 mathematieal precisisn cannet ke
expected in these matters and what is expeeted is substantial
esmpliance. The fellswing ebservatisns ef the Supreme Ceurt in
para 18, page 479 ef the repert, have particular relevance ts
the faets \ll’ this case alse =

"Ne mala fides has been pleaded ner has any

grave injustice been established in the writ =

petitiens. At the mest a case of imprepsr

werking ef the scheme with reference ts seme

ef the strficers had been zalleced cese

We are of the view that if there has been

substantial eempliance in implementinc the

scheme under the Rules, judicial interference

is net called far."
The cententien ef Shri Iyengar that there was na reta rule
in speratien fer determining the senisrity, in sur spinisn,
ie alse net esrrect. The reta rule ef senisrity was actually
enfareed by Exesutive Orders and that was hsw the impugned

senierity list came te be preparsd, In the absence sf any sther

rule pither statutery er by virtue ef an earlier Executive Ordar
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the Cevernment had every richt ts adept the reta rule, as
clnnsistmt ;:ith the queta rule ef recruitment which has,
in sur spinisn, been substantially eemplied with, slight
d;lays in recruitment as between the different ssurces,
nat censtitutineg a d.epartur- frem the queta, We agras
with the lsarned csunsel fer the respsndents that the B4
posts mentisned in the letter dated 22-10-1972 were net up=
gi“adti pssts reserved fer SI prematees exclusively but enly
represented their ar.mre st the vacancies under the gqusta
system speratinc at the time. There is ns deubt in sur mind
that the Cevernment deliberately sperated the resta rule af
senierity by Cxecutive actien aleng with the queta rule of
recruitment. We are alse satisfied that there were vacancieas
in the queta ef UDCs and direct recruits as en 31-7-1972
a.gﬂinst which UDC premstees and direct reeruits appsinted
af‘tgr 1-8-1972 esuld be adjusted by applying the rsta ruls.
The principles of inter ss senierity as between appsintees te
vagancies arisinc befsre and after ths upcradatiens srdered
inl Ministry's letters dated 22-7-1972 vis-a-vis SIs appsinted
ta the upcraded vacancies were reassnable and ceuld be applied
on the earlier eccasiens alse and that is what has been dene.
We fine ne infirmity in this either. We de net agree with the
cmi‘ntmtilﬂ af Shri Iyencar that these prineiples were nst
preperly applied,

22}. These applicatisns, as already explained, have

challengeed the senisrity lists at Annexures F and & te

Applicatiens 33 te 46 en the greund that the applicatien ef

the reta rule of =zenierity was diseriminatery and that senisrity
sheuld have been fixed en the basis of centinueus efficiatisn

in the eadre. Fer the reasens set sut abesve, we see ne merit

in this ehallenge. UWe, therefere, reject it.

23. We may new refer te the judoement of the Kerala

Hich Ceurt in K.C.VIJAYAN'S CASE delivered by the Single Judge

|
and the erder af the Divisien Beneh dismissinc an appeal
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against that judgement. As peinted sut by learned ceunsel fer
the respsndents, it dees net seem te have bsen breught te the
netice of the learned Judces that there was a queta system of
recruitment prevailing at the time and that therefare the rata
rule of senierity was being applied. Beth the Single Judge and
the Divisisn Eench therefere preceeded sn the viesw that the snly
pringiple of senierity applicable was that ef centinusus sffi-
eiatien., If their attentien had been drawun te the fact that
there was a reta rule of senierity censcisusly applied by
respendents in view ef the queta rule of recruitment prevalent
frem time te time, the decisien may have been different. It is
signifieant te nete that in the erder of the Divisisn Bench, it
is ebserved that netisnal dates af premetien had net been civen
te UDC premstees leading te the inference that if au-ch netisnal
dates had been given and these dates were prier te the appeint-
ment of SI premetses, the fermer weuld rightly be senisr ts the
latter. It was en the basis ef this sbservatien that in the
subsequent judgement in 0.P.1585 ef 1982 GANGADEVI VS UNION OF
INDIA AND ORS, a single Judge ®f the same High Ceurt suggested
that the petitiener Smt.Cancadevi, a UDC premstee csuls make a
fresh representatien te the Central Gevt. regarding her senierity
and the Unien of Indja ceuld dispsse of her representatien en
merits. He thus indicated that Smt.CGancadevi casuld be assigned
an earlier netienal date of premetien and en that basis civen
Vnm.t-rj_ty sver K,C.Vijayan. The applicatien ef the reta rule of
senierity preduces the same result when a persen recruited frem
ene ssurce is adjusted against a vacaney which arese a few menths
earlier, (the vacancy being available te the ssurce sf recruitment
te which he bullng;)anll is thereby made senier te ansther appesinted
earlier ts a cerrespendinc qusta vacaney available te a different
ssurce of recruitment. In sther werds, the appeintment of the
‘fermer sfficial dates back te the time when the vaeanecy te which
he was premsted became available by the applicatien sf the prineiple

of retatien and that is his netienal date ef premetisn. Therefsre,
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when upheldinc the impugned senisrity lists and the reta
rule of senisrity Flll.wéﬂ therein, we have alse, in etfect,
receonised the richt ef Cevernment te assicn netisnal dates
of appaintment te recruits frem different ssurces and reculate
their senierity accerdingly as was dene by the Kerala High
Ceurt. The enly difference is that, in eur .-pini-n, where
the reta rule of senisrity is sperated, ne separate erder is
required assipning netisnal dates ef appsintment.
24, After the cenclusisen ef the hearing in this case,
ssme of the applicants have filed written submissisns en
25-2-1987 prayinc that we shesuld take ints acceunt a decisien
ef the Supreme Ceurt briefly repsrted in the Deccan Herald st
14th February 1987. Nermally we weuld have icnsred such sub-—
missiens made after the hearing had clesed. Hsuwever, as
reference is made te a judcement ef the Supreme Cmurt, HI-
perused the newspaper cutting filed with the written sub-
missiene carefully, the full text thereef net b-eing available.
We find that in that ease, the rules sf recruitment were
challenged and that the facts therein are alse net in pari
materig with these sf ths present applicatiens. The vieus

expressed by us abeve therefere remain unatfected.

25. In the result, the applicatisns are dismissed,
| Parties te bear their sun cests. e s - :
& ) - %q 1 -1 §
(Ch.Ramakrishna Rac)ﬂ\b\?"’ (P.Srinivasan
Member (J) Member (A)
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