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3. The Dirr:ctor, 
L R 0 E , High Grounds, 
BNGL0RE - 560 001. 	•,. Rospondents 

(common to all 
(Shri M.S.Padmarajaiah, advocate) the Ptition:rs) 

The application has come up for hearing 

\ 	
beforeTribunal today. The Member, Sri P.Srinivasan 

made th following 

0 R 0 ER 

In this composite application which originated as 

a writ ptition before the High Court of Karnatka, 

there are five applicrts. left in the field, the 

remaining having sought pi•rrnission to withdraw th:re—

from and the said permission having been granted by 

this Tribunal. 

Shri R.\J.Goly, learned counsel for the 

applicants and Shri M.5.Padmarajaiah, learned counsel 

for the respondents have been heard. 

All the five applicants before us were directly 

recrujtd as ChaDgeman I in the Electronics and 

Radar Development Establishment ( LRDE  ). They 

joined service hetwen June. 1980 and January 1931. 

Recruitment to posts of Chargmen I in LRDE is made 

from two sources viz, through direct recruitment from 

the open market and through promotion from persons 

working as Chargemen II in the organisation. Charge—

men II may also compete for direct recruitment if 

.. 3 ...... 
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they have th necessary qualification for the purpose. 

The recruitment is regulated by the Defence Research 

and Dvelopment Organisation (DRDO) Class III flOfl 

gazetted (Technical, scientific and other non—minisial) 

posts recruitment rules, 1968 (ttRules for short). We 

may explain here that LtRDE is one of the units under 

the control of ORDO. One—third of the posts in the 

cadre are to be filled by direct recruitment; two—thirds 

by departmental promotion from persons working as 

Chargemen II, failing which by direct recruitment. The 

qualification required for direct recruitment is a degree 

or diploma in Engin:ering with three years' experience 

(which could be as Chargeman II in the orqanisation 

itself or elsewhere). For promotion to the said post, 

Chergemen II with three y arst experience in th grade 

are eligible. Though there is no rule regulating 

inter se seniority as betue...n persons recruited from the 

two sources, it is stated in the application that such 

seniority is,ir Dractice, determined on the b.sis Of 

rotrirjn of vacancis b2tucen direct recruits and pro—

motees Ln accordance with th prescribed quota of 

recruitment, viz, two promotees followed by one direct 

recruit followed Fg2in by two promotees and so on. 

The responcents have clarjfjcd that this practice j 

based on executive instructions issued by the Ministry 

of Defence. 

4. 	Th next promotion from the grade of Chargeman I 
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- 	 service in the orade rendered 
after appointment thereto on 
regular basis, 

- 	 chargeman Grade I with combined 
threears'servicfe5 chargeman 
Grade I endChareman Grade II 

(Emphasis supplied) 

It is the portion of the amended entry underlined 

above (which will hereinafter be referred to as "the 

amended Rule") which is challenged in this application 

as discriminatory and violative of I4rticle14 and 15 of 

the ConstitUtion, 

S. 	As mentioned above, the applicants joined as 

Charqeman Ion direct recruitment on various dates in 

1930-81 as indicated below 

Applicant  'J,N.Sasidharan 6.11.30 

Applicant  P.K.Belan 1.12.80 

Applicant  V.K.George 15.11.80 

Applicant No.4. S.D.Gajendra 	Rao 27.01.81 

Applicant No.5, Jayekumar 27.01.81 

When this application Was filed as a writ petition before 

the Hiqh Court on 14.9.81, the present applicants and 

others who have since uithdraun from this application app 

rehended that (i) persons who would be promoted as 

Chargeman I after that dote and should therefore normally 

be considered as thir juniors might be made senior to them 

by applying the principle of rotation of vacancies by which 

such promotees would be fixed in vacancis reserved For 

. . .6. . . . 
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promotion which arose in the years 1977 to 1980 when 

there had been no promotions and (ii) their juniors 

in the cadre of Chargeman r might be promoted as 

Rssistent Foreman before them because of the impugned 

amended Rule - such juniors becoming eligible for 

promotion earlier by virtue of posseising three years' 

combined service as Chargeman I and II put toQether 

while the applicants uould have to wait lonqer till 

they put in three years' 	service as Chargernan I. 

However, of the two prayers in the petition arguments 

were addressed to us 5y learned counsel for the appli—

cents at the time of hearing only in respect of prayer 

() viz, to quash the amended rule brought in by rule 

2(1) of the Prnendment Rules of 1976. No arguments were 

addressed in regard to prayer (b) which relates to 

the fixation of seniority of promotees vis—a—vis 

direct recruits in the crade of Chergeman I and so we 

do not propose to deal with prayer (b). 

6. 	After the writ petition was filed, several 

promotions to posts of Pesistent foremen are reported 

to have been made, the applicants themselves having been 

so promoted by an order dated 15-3-84. By  an inter—

locutory application presented before the Tribunal 

on 68-86, the applicants have sought a direction from 

. . .7.... 
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- 	discrimination against the others who had not been 

Charoemen II before they were selected as Chargeman I. 

He pointed out that even among dirctly recruited persons 

like the applicants, there were some who had worked 

brfore their recruitment as Chargemen II in the same 

orgariEatiOfl and they were also sought to be given an 

advantage in the matter of eligibility for further 

promotion by counting their service as Chargeman II. Thus 

the rule resulted in discrimination against the applicants 

who were directly recruited as Chargemen I and had not 

earlier worked as Chargemen II in the same organisFtion 

vis—avis promotees as well as direct recruits to that 

cadre who had worked earlier as Cheroemen II. The 

classificption of persons recruited as Chargemen I into 

those uhn had prior experience as Chargemen II in the 

organisation and those who hd not, after they had all 

been merged into a homogeneous class was not based on any 

intelligible differentia nor did it have any nexus with the 

purpose souQht to be served. Such earlier experience as 

Chargemen II having been prescribed as a condition of 

eligibility for enpointment as Chargemen I either by 

- 	direct recruitment or by promotion cannot enure to their 

benefit after such appointment and integration into 

the cadre of Chargemen I. For that matter, even perSons 

directly recruited as Chargemen I like the applicants 

U 
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any 5pifi;d prsan. Even if some pers ns hd been 

so promoted by virtue of that rule, it would 
be ths 

result of that rule only ;otherwiss there was no conflict 

betwEen them as jndjviduals and the applicants. This 
 

litigation has been pnd1flg for f!JC 
years and all 

persons in the department would have known of it by now. 

If any person felt that the outcome of this litigation 

would affect him, he was 
fre to come before the High 

- 	
Court or bfore u. We therefore reject this preliminarY 

objctiofl raised by Shri Padmarejaiah. 

ill, 	
We now turn to the merits of the eppliCatiOfl. 

Government's right to frame rules of recruitmGflt under 

PRTICLE 309 of the Constiti0fl and to 
8 nd the rules 

from time 	to time 	is 
indispUtEbl It 	is equally well 

5ttled that a rule is 	
liable 	to 	be struck down if 

it 

0ffends Prticles 14 and 15 of the CntitUt10fl. This 

Tribunal is empowered to exercise 
Ill the  jurisdiCtiQn 

powers and authoritY" exercisable by ii courts except 

the Supreme Court inmdiatelY before let of tovembsr 198
5  

in relation inter alia to 	
all service mett rs , 

concerning....2 civilian •.. 
appointed to a post connected 

with defence" (emphasis ours); 
vide Section 14 of th 

pdministrative Tribunals ct, 1985 ("the ct" for short), 

I 
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If earlier experience in a lower grade in the same 

- 	setup is cnsidered valuable, some weightaoe for such 

service is given at thL point of entry itself in 

fixing the seniority of prsons having such experi-

ence. Once persons are thus assicned their positions 

of seniority on entry into a cadre, thereafter they 

constitute a homogeneous class. The qualifications 

or experience which they may have brought with them 

at the point of entry erd which may have distinguished 

th:3rn from each other before such entry, stoo.d reflec-

ted thereafter by their relative positions in the 

seniority list. To our mind, therefore, it would 

amount to discrimination if the same qualifications 

and experience are again to ho taken into account 

for further promotion from the cadre of initial entry. 

Once persins are integrated into a homogeneous class, 

after recruitment to a cadre, they c6nnot, thereafter, 

be again classified with reference to their experience 

before such integration : in fact there is nothing to 

differentiate one from the other after such integra 

tion excpt their relEtive seniority in the poet to 

which they arc appointed. The quality of their 

- 	 in the post after recruitment, the nature 

. ..17. .. . .. 
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of exprisnc acquirod or now qualifications obtained 

by them aftor such recruitment, may be relevant for 

promotion to higher posts, but not the same qualifi—

cations and experience on the basis of which they were 

initially appointed to the cadre. 

13. 	In vi:w of the observations made above, we held 

that the amended rule is discriminatory and violative of 

Prtic1es 14 and 16 of th' Constitution. The original 

rule before the amendment providing for promotion to 

the post of 1\ssistent Foremen merely prescribed a qU21i—

fyino length of service as Chargeman I, and made no 

distinction botwoen one recruit and another in that post 

with re?ersnc. to the experience of each of them prior 

to appointment as Cbarqeman I, but the amended rule 

does so and to that extent it offends Articles 14 and 16 

of the Constitution. Having held so, we do not wish 

that promotions of persons already made to the post of 

Pssjstant Foreman on the basis of the amended rule be 

reversod at this stage. It would meet the ends of 

justice if the applicants are concider.d for promotion 

from the date from which their juniors in the prade of 

Chargeman I were promoted and if found fit, given their 

apprcpriate seniority in the said orade of Assistant 

Foreman as if they were promoted from such dte as 

the case may be, for ,after all, they also were required 

0 0 . 18.. 0 
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to have three ye2r5l  experience, not necasrily as 

Dharqernen Il in the Eame organisatjon, before they could 

be appointed c. Chargeman I. As we have said earlier, 

we have not none into the seniority in the cadre of 

Chargernan I. as we were not called upon to do so. Therefore, 

when we refer to persons junior to the applicants in the 

cadre of Chargernen I we mean those who were placed junior 

to the applicants accordino to the principle of seniority 

being regularly followed by the respondents. 

14. 	To sum up, we held the amendment to the rule 

for promotion to posts of Assistant Foreman introduced in 

1976 by uhich lenoth of service as Chargeman II was to be 

taken into account to be unconstitutional : respondents 

will not operate it in future. We also direct that if, 

on the basis of the amended rule, persons junior to the 

applicants in the cadre of Chargeman I have been promoted 

as Assistant Foreman before the applicants, the applicants 

be now 	considered for promotion from the date of promotion 

of their juniors and if considred fit, be given positions 

of seniority in th grade of Psoistant Foreman accordingly. 

If in this manner, the applicants are given an earlier 

deemed date of promotion prior to the date from which they 

i 
	 . . .13...... 



were actually promoted, no arrears of pay will be given 

to them. However, their pay from the date of their 

actual promotion will be fixed and t4iee future incre- 

ments regulated as if they were actually promoted from 

such deemed date. 

15. 	In the result the applications are allowed as 

indicated. Parties will bear their own costs. 

(CH, FPF1PKRI5HN Rho) 
Member (j) 

(P. SRINIII5AN) 
11embcr() 

Kam. 
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they have th' necessary qualification for the purpose. 

The recruitment is regulated by the Defence Research 

and. Development Organisation (DRDO) ClEss III flOfl 

gazetted (Technical, scientific and other non—minisial) 

posts recruitment rules, 1968 (uRules for short). We 

may explain here that LRDE is one of the units under 

the control of DRDO. One—third of the posts in the 

cadre are to be filled by direct recruitment; two—thirds 

by departmental promotion from persons working as 

Charoemen II, failing which by direct recruitment. The 

qualification required for direct recruitment is a degree 

or diploma in Engineering with three years' experience 

(which could be as Charge.. man II in the organisation 

itself or elsewhere). For promotion to the said post, 

Chargemen II with three years t  experience in th grade 

are eliqibl. Though thr is no rule regulating 

inter se seniority as between persons recruited from the 

two sources, it is stated in the application that such 

seniority is,ir practice, determined on the basis uf 

rotr 4-.ion of vacancies between direct recruits and pro—

motes in accordance with the prescribed quota of 

recruitment, viz, two promotees followed by one direct 

recruit followed again by two promotees and so on. 

The respondents have clarificd that this practice is 

based on executive instructions issued by the Ministry 

of Defence. 

4. 	The next promotion from the grade of Chargenien I 
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- 	is to the post of Assistant Foreman. Recruitment 

to posts of Pssistant Foreman is also regulated by 

the Ruls. The manner of recruitment to thesc  and 

other posts 2nd the qualifications for such recruit—

ment are set out in a Schedule attached to the Rules, 

in which the postof Assistant Foreman appears at 

Serial No. 5. There are 13 columns against each poet 

or serial numhr. We are conccrnrd hre only with 

the entries under columns 11 and 12 against serial 

No. 5. and more particularly with column 12. Column 

11 deals with the method of recruitment and the entry 

thereunder relating to the post of Pssistant Foreman 

(5erial No.5) reads 	'Onu third by direct recruitment 

and two—third by Departmental promotion failing which 

by direct recruitment". We are not concernd with 

direct recruitment to posts. af Pssistent Foreman. 

Column 12 sets out the 'grade from which promotion to 

be m0de". Before the Rules were amended in 1976, 

the entry under this column relatina to the post of 

Pssistant Foreman read : "Chargeman Grade I with 

three years' servic in tht orade" : by the Defence 

Research and Dovelopmnt Organisation Class III 

Non—Gazttd (Technical, Scientific and other non—

ilinicterial) posts rrcruitmnnt (Amendment) Rules, 

1976, notifid on 14-5-1976 (refrd to hereafter as 

tA 	Amendment Rulrs of 197-Rule 2(1) thereof— the 

said entry was amended to read : 

"Charqeman Grade I with three years' 

. . .5. . . . 



seruics in the grede rndred 
aftir aopointmont thereto on 
regular basis, failina which 
charpeman Grade I with combined 
thru. 	servicp as  
Grade I end_Charcernan Grade II 
Rut 	 kMe Lmphasis supplied) 

It is the portion of the amended entry underlined 

above (which will hereinafter be refrred to as "the 

amended Rule") which is challenged in this application 

as discriminatory end violative of Articles 14 and 16 of 

the Constitution. 

S. 	As mentioned above, the applicants joined as 

Chergemnan I on direct recruitment on various dates in 

1980-81 as indicated below 

Applicant No.1. U,N.Sasidharan 6.11.80 

Applicant No.2, P.K.821an 1,12.80 

Applicant No.3. \J.K.George 15.11.80 

Applicant No.4, 5.D.Gajendra 	Rao 27.01.81 

Applicant No,5 ayakumer 27.01.81 

When this application was filed as a writ petition before 

the High Court on 14.9.81, the present applicants end 

others who have since withdrawn from this application app—

rehended that (i) persons who would be promoted as 

Chargemen I after that date and should therefore normally 

be considered as thir juniors mioht be made senior to them 

by applying the principle of rotation of vacencios by which 

such promoteas would be fixed in vacancjos reserved for 

p 



promotion which arose in the yarS 1977 to 1980 when 

there had been no promotions and (ii)  their juniors 

in the cadre of Chargeman r might be promoted as 

P.ssistant Foreman before them because of the impugned 

amended Rule - such juniorS becoming eligible for 

promotion earlier by virtue of possessing three yearSt 

combined service as Charqeman I and II put together 

while the applicants would have to wait longer till 

they put in thres years' e- 	-service as Chargenian I. 

However, of the two prayers in the p'tition arguments 

were addreEse.d to us by learned counsel for the appli-

cants at the time of hearing only in respect of prayer 

(a) viz, to quash the amended rule brought in by rule 

2(1) of the 1mendment Rules of 1976. No arguments were 

addressed in regard to prayer (b) which relates to 

the fixation of seniority of promotees vis-a-vis 

direct recruits in the rr2de of Chargeman I and so we 

do not propose to deal with prayer (b). 

6. 	after the writ petition was filed, several 

promotions to posts of Assistant foreman are reported 

to have been made, the applicants themselves having been 

so promoted by an order dated 15-3-84. By an inter-

locutory application presented before the Tribunal 

on 6-8-86, the applicants have sought a direction from 

. .7.... 



-7-.  

us to the respondents to consider thir (applicants t ) 

promotion as f\ssitnt Foreman from the earliest date 

from which their juniors were so promotd on the 

basis of th: impuond amended rule. 

7. 	Shri R.V.Goulay, learned counsel for the appli 

cants, developed his ch2llenge to the amended rule as 

follows : 	Though recruitment to the cadre of 

Charceman I is made from two channels i.e. by direct 

recruitment and by promotion, the two channels became 

merged into one as o3fl as the persons who were recrui 

ted were fixed in positionS of seniority in that cadre 

according to the principle of seniority applicable 

thereto. Uhatever experience or que1ifiC'tiOfl5 the 

persons so rrcruitd possessed at the time were suffi—

cint to recruit them to posts of Chargeman I. Such 

experiflCe and qualificationS as they possessed was only 

a passport to entry into the post of Chargemen I and 

nothing more. 	Ore they were all integrated in 

the cadre of Charnenian I by being assiqned appropriate 

poitiQn5 of seniority in that cadre, they lost thir 

birth marks I  and became one homogeneous class. If 

thereafter preference is to be given to one set of 

- 	 persons working as Ch1rqernan I for promotion to the 

next post of Pssistant Foreman only because they had 

earlior worked as Chrqoman II, that amounted to 

, LiT::RV2/ 
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discrimination against the others who had not been 

Chargamen II before they were selected as Chargeman I. 

He pointed out that even among dir'ctly recruited persons 

like the applicants, thera were some who had worked 

before their recruitment as Chargemen II in the same 

organiEation and they were also sought to be given an 

advantage in the matter of eligibility for further 

promotion by counting their service as Chargemen IN Thus 

the rule resulted in discrimination against the applicants 

who were directly recruited as Charciemen I and had not 

earlier worked as Chargemen II in the same orqanistion 

vie—a—vie promotees as wall as direct recruits to that 

cadre who had worked earli'rr as Charoernen II. The 

classification of persons recruited as Chargemen I into 

those who had prior experience as Chargemen II in the 

organisation and those who had not, after they had all 

been merged into a homogeneous class was not based on any 

intelligible differentia nor did It have any nexus with the 

purpose sought to be served. Such earlier experience as 

Charqemen II having b:.:en prescribed as a condition of 

eligibility for appointment as Charqemen I either by 

direct recruitment or by promotion cannot enure to their 

benefit after such appointment and integration into 

the cadre of Chargemen I. For that matter, even persons 

directly recruited as Chargernen I like the applicants 

7),
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WC 

were required to have three years' experience in 

addition to the minimum educFtjonal qualifictions pre—

scrjbd for such djrct recruitment : since that 

experience uas considered necessary for their recruit—

ment, it should also have been taken into account to 

determine their elloibility for further promotion 

even as experience ps Charqemen ii was counted for the 

purpose in respect of others, but thet was not done. 

The result was that a prson who was promoted or 

appointed directly 't Charqemsn I on the besis of three 

years' experience as Charqernan II would become straiçht 

away elloible for furthur prunotion a5 Assistant Foreman 

by virtue of his earlier experience while a direct 

recruit who mqht be piced senior to the former would 

have to wait for a full period of thre years before he 

could be considered for promotion if he. had not worked 

earlie'r as Chsrqeman II. Thus the rule was discriminatory 

against the applicants in every possible way and sIould 

therefore be struck down as violative: of Article 14 and 16 

of the Constitution. Shri Goulay relid on the decisions 

of the Supreme Court in AIR 1972 SC 252, AIR 1974 5C259, 

AIR 1977 SC 251 and AIR 1986 SC 80 and the decision of the 

Karnataka High Court dated 14-10-77 rendered in WP 3427 

of 1973 in support of his contentions. 

0 0 0 10. 0 0 . 6 . 
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8. 	Shri Pedmarejaich, ie2rnd counsel for the 

respond,nts, sought to rePute the case made out by 

Shri. Goulay. The amended rule impugned in these appli— 

j 

	

	

cations had come into force from 1976 and the applicants 

had joined service much later in 1980 and 1981 when they 

were aware of its implications. Having ecceptrd service 

in accordnce with the Rul 	s amended by the PmE3ndment 

Rul05 of 1976, they cannot challenge the amendnd rule. 

- 

	

	Government had every right to emend recruitment rules 

at any time by notific: tion issued in pursuance of the 

pnwers vested in it by Prticla 309 of the Constitution. 

Even after the amended rule Crne into force, the main 

rule of eligibility for promotin to posts of Pssistant 

Foremen continued to be three years? service in Chergemen 

I and th:criterion set out in the amended rule was only 

an alternative provision. Experience had shown that the 

number of persons who became eligible for promotIon as 

Pssistant Foreman according to the eligibility test before 

the amendment was not adequate to fill up posts of ssis—

tant Foremen falling vacant from time to time. On the 

other hand, Government could not afford to leave those 

vacancies unfi1l:d for lono periods. Both Chergemen I 

T g__ 

.s.11.... 
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recruitment as discriminatory, the quarrel of the appli 

cants wee only with the Government and not with any 

individual officials who may havo henefitteci from that 

rule. It was threfore not noc scary to implead any mdi—

viduals for the purpose. If Govornment could not find 

adequate number of persons for promotion as Assistant 

Foreman under the old criterion of eligibility, they could 

mke direct recruitment to the posts and not dilute the 

- 	criterion of eligibility for promotion. There could be no 

estoppel standing in the way of applicants for challenging 

whet they considered to be an unconstitutional rule. The 

facte of ths case in .Kelyenem's case decided by this 

Tribunal were different from those obtaining here and the 

challenge to th: impugned rule in this cc 	has not been 

considered in Kalyanam's case. 

10. 	We have considered the matter carefully in the light 

of tb- submissions made by counsel on both sid. 

So far as joinder of parties is concrned, we are of the 

'hew that that cannot be a fetal flew here. When the 

applicants filed the writ petition (which is now before 

- 	u5  as an application) in 1981, they had barely entered 

- 	service. They merely apprehended that persons junior to 

thom may be promoted as Assistant Foreman by virtue of the 

impugned rule. It could not be said at that stage who 

might be so promoted for no such promotions had been made 

till then. Their quarrel was with the rule and not with 

T-  , k—!l -- L% lc--- 
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any spec1fid pr.rsons. Even if some pers::ns had been 

so promoted by virtue of that rule, it would be the 

result of that rule only ;otheruise there wee no conflict 

between them as individuals and the applicants. This 

litiqation has been pending for five years. and all 

persons in the department would have known of it by now. 

if any person felt that the outcome of this litigation 

would effect him, he was free  to come before the High 

Court or bPore us. We therefore reject this preliminary 

objection raised by Shri Padmerajaiah. 

11 • 	We now turn to the merits of the application. 

Government's riht to frame rules of recruitment under 

PRTICLE 309 of the Constitition and to amend the rules 

from tjne to time is indisputable. It is equally well—

settled that a rule is liable to be  struck down if it 

offends Articles 14 and 16 of the Constitution. This 

Tribunal is empowered to exercise flell the jurisdiction, 

powers and authority" exercisable by all courts except 

the Supreme Court immdirtely before let of i\!ovember 1985 

in relation, inter ella, to 	all service matters 

concerninq....a civilian ... appointed to a post connected 

with defence" (emphasis ours); vice Section 14 of the 

Pdministrative Tribunals act, 1985 ("the ict" for short), 

T 
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courts, xc:pt tha jurisdiction of thc Supreme  

Court under !.rticlo 13611  and the /ct is thus in con— 

sonance with the Constitutional proviSiOn. 	In a 

judgsmnt do1ivr.rd very recuntly, the Supreme 

Court has. hclC that so far as service matters are 

concurned, thu powers of the Hioh Court under Ilrticle 

226 of the Constitution are excluded; thorfore it 

is for this. Tribunal to oXam.iflE a Service rub with 

referenco to its Constitutional validity. 

12. 	Having said so much, let us examine the  

impugned amended rule. when recruitmsnt is ma.d to a. 

cadru from different sourcs, p rsonr so rucruitud 

have to be jntsoratud in the service aftsr recruitm;?t 

to form a homooeneous class. The integrating force't, 

if we may say so, is provided by rules of inter se 

seniority as betuen them. If fixed quotas aru leid 

down for recruitment from each source and the quota 

system is substantially followed in practice (not 

with mathematical precision but substantially as poined 

out by the Supreme Court in Karampal 	case, 

IR 1935 SC 774), inter s' seniority can be determind 

by rotating th vcancjus in th ratio of the quotas. 

I 

0 0 .15.... 
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If earlier expErience in a lower orade in the same 

setup is c'jnriderd valuable, some weightaqe for such 

service is qiven at th: point of entry itself in 

fixing the seniority of persons having such experi- 

ence. Once persons are thus assigned their positions 

of seniority on entry into a cadre, thereafter they 

constitute a hornogeneouE class. The qualifications 

or experience which thy may h2ve brought with them 

at the point of entry and which may have distinguished 

them from each other before such entry, stoo.d reflec 

ted thereafter by their relative positions in the 

seniority list. To our mind, thereforo, it would 

amount to discrimination if the same qualifications 	

I 

and experienc: are again to be taken into account 

for further pr3motion from the cadre of initial entry. 

Once persons are integratd into a homogeneous class, 

after recruitment to a cadre, they cannot, thereafter, 

be again classified with reference to their experience 

before such integration : in fact there is nothing to 

differentiate one from the other after such integra 

tion except their relative seniority in the post to 

which they arc appointed. The quality of their 

performance in the port aft:r recruitment, the: nature 

t 	--- 

.17...... 
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of experience acquird or new qualifications obtained 

by them after such recruitrnsnt, may be relevant for 

promotion to higher posts, but not the same qualili—

cations and experionce on the basis of which they were 

initially appointed to the cadre. 

13. 	In vi:u of the observations made above, we held 

that the arnOnded rule is discriminatory and violative of 

articles 14 and IS of th2 Cont1tutjon. The original 

rule before the amendment providing for promotion to 

the post of Pssistant Foreman merely prescribed a quali—

fying lenoth of service as Chargeman I, and made no 

distinction btueen one recruit and another in that post 

with referenc. to the experience of each of them prior 

to appointment as Chargeman I, but the amended rule 

does so and to that extent it offends Articles 14 and 16 

of the Constitution. Having held so, we do not wish 

that promotions of persons already made to the post of 

Pssistant Foreman on the basis of the amended rule be 

reversd at this stage. It would meet the ends of 

justice if the applicants are considered for promotion 

from the date from which their juniors in the prade of 

Chargeman I were promoted and if found fit, given their 

apprepriate seniority in the said orade of assistant 

Foreman as if they were promoted tram such date as 

the case may be, for,after all, they also were required 

. 0 .18.... 
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Bnoa1nro - 75. 

.P.3ucundn, 
Charcenir Crde —II, 
LFJE, 
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Enc31ct - 1. 	M1ic-nt 	Fonnt - 1. 

2. 	Sri 	F..E-1an, 
c/o C-121 	1t 	Pin Ra, 
Ca.nhc11y, 
6nci1r 	- 32. 	 1iccnt pcnJnt - 2. 

3. 	!.I.Gics, 
F./C 	...5A/3, 	Pnmc 	Gaz 	fc.i, 
M.F .Pi1yrn, 
Banc1or 	- 5. F-enicnt -  

S.).Gjndr 	Fac, 
F'/c N.1040, 	5th e1c, 
Fajaj incr, 
Bncd1rI - li. 	i1iant Fpndnt -  

. 	S.Jyakum-t, 
N.411 	Pc.tt3ry 	R, 
Eichcyds Twi, 
Bnc1r 	- 5. 	Aprlicc,nt R:.nd8nt - 5. 
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of Oef'nco, 	Faksha Ehv.n, 
rw J1hi. 	 Fccndent Epondent - 5. 
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7. The Scientific Avjser a 

Direeter C.era1, Fu'erch & 
Dsveiomsnt Uianiation, 

M/u Drrrice, D1APC., 

New Delhi - 11. 	Rspenent 
	

15enent - 7. 

8. The Diracter, 
LRJ, Hiçh Gr.un, 

Brolore - 1. 	Re5penent 
	

Fajondent - B. 

( Sri .S.Pdmzrajziih 	... 	) 
( Sri R.U.Gulay 	:... 	) 

These F.evi 	Ap1ictien h-,vs cema up before the 

Ttibun1 tey. Hn'b1e Sri P.Srinivn, 1mbr A) maz 

thE fellouinL : 

0 F 

In thL IEViL'w 	lic:tiLn, tha a 1ic.-1nt - thtra 

ar: 4 c? thsrn - want uE tc rJjw thE c ncri±.te1 trr Ltd 

31.12.1 	inr 	by u 	i;c.inc LI 	.1iciL.n :u.J3 and 

177 tu. 18JLJ'33-- . 

2. 	In 	tir Nc. 8J3 .n; 177 tL 	 S 

;r:n uh. 	bn irt1y rriuit:1 a Crr nn I in 

t 	lcticnic - d 	:)vu!ci:rnant 	tl'ih-iant (LFX J, 

unit f tnc Jcfcnc F 	arch znl DDVEirnLnt 0rcnis.ticn 

Jo) chllunc a d an n 	iiant tL1 thz );i ci 	III r- 

cazLt 	(T._chnjcc1, Ecientific and cthr nn-minicbria1) 

u5t& 	LLujtna-lt Ou1a, 16t3 (19E8 F1iLE 1  rne in 176. 

t the am8ni-nnt, ChEoemn I with threc yer5' exr-

ienc w1e slicitic for prcrnctin an r'si5tant Foreiian, but 

the relant rul uLc arncnd in 175 tL tha fl1inc ffct 

Chrcmn Grdc I with three yar 
EErjjce in the craa inerad after 

intrn2nt thLretu en rec!ulr baj9, 

failinc uhich ehrçmn Grade I with 
c:rnbined t ie' service a 

Charce-nan Gre I and Charceman Crae II 
ernhj eui4lje ). 

iUl the a licaritE bfcre us in thos: aplicztjone were 

directly recruited 	Cha rLeman I and they cornlein.d that 

Ly virtue of the raFiduaiy ,.rvisien in the anendment extracted 
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ab.ve, p.re.ne junisi to them in that orq Oe could be Fr.mets 

sarlisi as P.ssitar1t Fer.run if they c.np1etsd three yar 

eervice in Grate I and Grade II put tsthsr bf.re  the 

applicants had cm litid the same lençth of service a Charcie—

man I. They, threfcre, challenLcd the am.nment as unconsti—

tutjnal and vieltivs of Article 14 of the Constitutien. This 

Challençe was ujhe1-J by us in our crr 31.12.1936. The its— 

ndents in thosi a lications were the Unin of Inja and ite 

cffici2l5. 

3. 	The , licnts in those review etjtien centen 

that they sheul1 hivc ben imlde' as respondents in 

taticne N. 803 to 1797 to 13JJ/35 because they hEve been 

dv:rcly Effacte by th. oIr of this Tribunl made therein 

on 31.12 .18j. 	Je nay, at this stc itsaif, jis c;SF of 

this CDfltBntiOn. In THZ 	SOUTH CT mL 

bMILMY, SECU'JJHiE,-i'J 	r OTHR U5 ../.F.5IJ3lTTi ANID 

CTF-F•S 1974 SU-FE° 	CLU[,T 	(LS) 20, cortain olicy 

decisions of the fii1uay 	co-isistinç of a. in:i strativc 

ruleE of ener.l .Hlic  tian, racruitment, bcrticn and 

prcnctic-i in .-rmdnent d 	ttmants, fix.tion of seniority, 

ay, uto of its cm:loyc o, wia chall 	cd an: in this 

ccnnc:ticn, the cu:.tic. 	to who would bo the 

necass.ry ç:tics to tha liticticn, whcs ncn—jcindr waulc 

ba ftta1 tc. the writ peitit 	itsif. This is whet the Court 

helzl 	295 - pra 15 of' tha Ecit):— 

'Tho 	res 	ndrts—rtiticnis dia imechjnc 

the validity ef thaso 	licy deci!iens on the 

cround cf their 	boinc 	violative of 	-'rtjcle 	14 

nd 	18 &f the Ccnstitutien. 	The 	iecinc.s 

.ra 	n lec,ous to toso in which the constitu— 

tienality of a sttutory rule raoulatinç cm— 

icrity 	or flevarnmont sorvant is assaj1e. 	In 

such 	the nocess-ry 	partieE 	to be 

iml.dt 	are these acinct whom the relisf 

if seuht, 	and in whose absence mc effective 

decisien cn be rendered by the Court. 	In 

the present case, 	the relief is c1airne 	enly 

açeinst the Eailwey which has been imlmaed 

threuch its representative. 	No list or order 

fixi.nç seniority of th.2 	petitiener 	vis—a—vis 

articuler 	individuals, 	puruint to 	the iml-ugneel  

decisiens, 	is beinç challençed. 	The employees 
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who were likely to be  affected a5  a reu1t of 
the r aijustrnent of the petitignerlzs seniority 

in accurdancc with thw princiFleF laid dwri in 
the E:cr'5  áeciion of Cctober 15, 1952, wr 
at the most, T;rter parties and not nc:siry 
rtia, and thair -ion-joinder could rict be 

fatal tc tho wilt 

vk\ 	 ) 
In ap,,lic-tionE Nu. 833 and 177 to 18UU/8)he 	licri't 	) 

challunrod the vliciity of a statutory rule iou1atinc rrc—

notion to the ;c t of E:i9tant Foiem:n and not any liet cr 

urder fixi-iç Lhei 	uniority vi-a-vi 	thr jndjjdual, or 

ny erdr rtjc :3rtiCu1ar indiiiduls. Thoriferu, the 

1jcnts in thesa rvjeu .tjtjanr who woie lj ely to ba 

afotod if the chellenc 	to the v1idity of the rule of 

rcrnotion w: 	ttd by the oeut, waiL at the moet Icar 

an nct nacry 	rtie. Tharefore, thair non- 

jcindr in the cIiin.1 alicatic.ns dco not ef'fct th 

d(jjun tar- derad therein. 

4. 	HcJ±flc 	-i Lc•  auh ja Hcul not t unirtoc t 

mean that the 	1int in tL: oraent rjow a'1icbjcne 

cannot Eersk a rovi. 	f our Lrr ranie: 	in thz eririnol 

a licotiono. 	It iF atil known tht Iavi.w of a judcema-It 

onca deliveId iE 11ittd ta correct atont errr o -' the 

VA 
of the rocord which offct the finl dacieien and ole 

to cases where evjthnco which w,E not available whei the 

matter wa first heeld it prtduce.l at the stace uf review. 

It is i-i this bckcrourid that we have to conidor thoc review 

etjticflE. 

5. 	Sri M.Narayen5wamy, 	1r- ed ceun5el for the 

cant 	in the review alicatjene 	that urced 	certain esentja1 

dccum@nts we not made avajlab].o to the Tribunal when the  

d.-rlicatiuns wero heard and that those documents were rele- 

want to decide whether the amendment to the rule made in 
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1976 was con&titutiønal. Thuçh the amendment an the f'cs 

of it miçht apoai liscriminatery and uncenetitutienal, it 

- 	could be shown b reference tc, amendments to the rules mGd 

subsequently that the amendment of 1976 Was made with 

particular object in view and the c1assificaLiin cent.m1ated 

in the amendment had nexus with the object scuc•ht to t e 

achieved. This is how Sri Naroyiinaswamy : eleed his arçu— 

meits 	Thc Electronic F-eiarch Ouvelopment Establishment 

(LFJE) i=nd the 	ronautic1 Jovalepment Establishmvnt (AX) 

are tw6 units of J[:DO. Recruitment an3 ;rcmotion ta nn—

cjazotted ;..ots in beth the!..- eEtAlishm.rants were oojined by 

the 1958 Rules. Hcwever, 	:n 	inted to AJ: in :he 

initial caire f Chain II tskLmuch loncLr tiic fr pro—

motion to hichI cado than thji countcrrts in LFX. 

The amendment of 1976 WS made to iemve this disparity nd 

to can.Lla 	workincJçLs Char man II in 	JE te cct quick 

pr.1lotienE to t.h c rade cf A istant For emn. This Was 

-csible only if the eliçibility rule of 3 yuarE' service 

for rcmition as Assistant Forsrnn was MdC tu cover sar— 

vice a 	harcemoi I un3 Chaicaman II, put tccthor. That 

ws why the resiury rovisicn ws mate ii the 	 endnont 

of 1J75. This s-recess 	s ciiit3 throuch furthai by an 

amendment to th3 1958 f-ules inreduced in 1981. By the 

1981 amendment, recruitment to the post of Charcemen I ws 

	

/ 	
to be bpromticn fren amonq Charçeman II and only failinç 

	

- 	 this source, could direct rucruitment be resorted to. The 

object cf this amendment ws to further the Vrespacte of 

rcmction of 	rsens who ha'3 joined as Chanemnari 	TI in AX. 

/ 
?tccoriinc to Sri Nareynswmy, 	one more ster  tou,rs cichie— 

vin9 the earns object was taken by anuthor amendment to the 

1958 Rules mde in 1954. The 1984 amendment enlercod the 



eligibility for pr.rnctj.n to the 09  ef As5jtaflt F.r.mar, 

to include net only er$or with thre• year!' cgrnbjried 

erv1ce as Chercernan 6ras I and Grade II, but also per— 

ene 	who had the 5 7 e length ct ccnibind sexvjcs as 
Chrgernin Gree I and reciejeri Mchnjc f;ut tegether. The 

purpee herQ ws to cive better Frarnotj- presFects tc 

Procisicn 	chinijn addition to Charcernan Crade II. In 

additjer-i t. pIevidinc batter promrtironal cptrtunjtjes  to 

rsns wcrkinc aE,  Charcrnn Gre II or Prcisicri i'lechanics 

in the sans Lroanisatian, it was alsc in the intert Qf the 

that 	rns with exerience in the lwer cre 

in its cwn crcanisatjen shculd it some pr.f'eience in the 

m-tter cf Iumcticrl vcr. thcEC whc h 	Ln rcrujted frrn 

cutside. Sri N 	yanwamy cLntnded that thu factrs 

hacf nt be -i brcuç--t to the tLentjcn c-f this Tiibuni when 

rlzr-jJjn Lh cricinal ar4iic:tja an tcth;t extEnt CL.1  

c:d2r in ths 	,ric.irial a .11ctions suffei i f'rcn a sx ius 

IrEi a r -; aent f'r&ri the records. 

5. 	L;csjnc Si! Narayar) warny, Sri F 

1L;1-'rncd ciunEel for the apklicant i-i the cricinal a:lic— 

tjn 	ntened that there u 	nc errr 	arcnt froii the 

n eii- o eerant from the recrd shuld be one 

which is strinhtwcy visible to  the eye or, as hel2 by the 

Supreme Court in AIR 154 SC 1372, Tunçabadra Inustrjes' C-c, 

ustares one in the fdCE". 50  fei as Sri Narzlyanatwarnyls 

centeatjen rocardinc the object of the 1975 amonmnt is 

- 7 cencerne, the said ebject ceule not Le echiEwed by an 11— 

local rule. Cnce persons who were 	einted as Chcrgenen 

Crade I either by prometion from thu vcEt of Chrcemsn Gr. II 

or by direct recr-ijjtrnent WeIk intoc-r0ted by alyinc the 
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rules of seniority, discriminatory treatment ennot be 

handed out to one set of employees vie—a—vis eth:rs in the 

- 	 name of attaining semi .bject. Moreov:r, if ti was the 

intentien to enceurge persons to cat promotion as Chre—

man I, the prspLr course was to eliminate direct recruit—

meit te tha post of Charç.man Grade I altoother, but not 

tu pick and choose persons werkino as Charcemen I fo' ptefer—

mont in the matter of prrnotien as Assistant Fcronian an 

some arbitrary basis. The amendments in the iule made in 

1981 and 1d94 wor net relevant to dotarmine whether the 

197 amendment w.s unconstitutional. The 1981 amendment 

made .romotion the plimary source of recruitment as Charce—

men I and direct recruitment a secondary source. Th 

amendment of 1984 w 	an extension of 1~75 emndment in 

that service as Preci- ion 11echanic was also to be counted 

for premution as Assistant Ferman. Neither of tbo 

amendments justify discrimination as batweon a homoconous 

rcup of psen wcrkinc in a credo and duly inteerated in 

that crado by rules of sniority. Tharefere, by not refer—

rinc to the anondmant of 1971 and 1984, the cricin.1 apli- 

- 	 tants have certainly not misled this Tribunal and no error 

a arent from the racerd has occurod 	result thereof. 

7. 	Sri M.S.Pathnarajaiah, aFearinc for the res.ondants 

in the oriçinal aplicaticns states that his clients ha 

acceç.ted our order therein and had çiven effect to it. 

Jhatever w 	to be s~id on theii bOhaif was said when the 

aricinal a plications were heard and they will abide by 

whatever order may be made by this Tribunal on the present 

review application. 

- 	 8. 	After censiderinc the rival cententiens carefully, 

we are of the uie. that the objections of Sri Narayanaswrny 

i-' 



C-cinnot be coept. .hat we zlad in our order lated 31.12.1985' 

was that persons workinc as Charoernen I whether recruited 

threuch promotion ci thr;uh dircct recruitment, who were in-

tccratd b! a rule of senierity a:.plicabl& to that pest, ceuld 

net be treAwd differsntly, accordino as .s whether they had 

worked as Charccnian Grad. II in the Same orçanisatien or not. 

That ierition remaino unchanced irxespctive of the 3mendment to 

the rules made Liter. If Sri arayanaswarnys ocntention is that 

our judoment as such is incorrect, the 3emIJy is nt review, 

but ape1. Je c:nnct sit in judcoment over our own order. 

One mole contention uiced by Sri Narayanaswarny ws 

that tha oricinal 	ljcants in a licatjonr. No. 803 and 1797 to 

idUU/dS hd no loou swndi to challenrw the 1975 anondmunt 

havinc ontarad sarvice lonc aftor the amendment War made, In 

ethoi words, they cnter9d sorvice with open eyos and were awre 

of the ruls raculatinc their promotion cnJ so they wire estc 

frai challenc Inc the amendment. There is no iiarit in this canton-

tion. If a rule is violthtive of a provision of the Constitution, 

a parson who joined cervice aftar the rula is 	cmulctod is nt 

, 	toLd frLm challunc1ed it. 	ob5aj:vad by the Sureme Court in 

d' \ 
OLC TELLIS 	JJ cTH:s IS EL 1EY 	ICrPL CaPoPTIoN IR 136 

S 	SC 1.3J, there can be no estappel açainst. the CaflEtitutjon. This 

croun w 	reisd by the responnents in the oricinl 	plic ction 

and w, rejected by us at the time. As we have s&id orlier, 

we cnnot sit in judemnt over our own eidr as if were harinc 

an apcal acoinst it. 

Cc 	
10. 	In the result, all the review apFlicatjons are 

dismissed. Thcro will be no order as to costs. 

MR(A) 

ANGALORF. 

I.' — 
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Raksha Mantri and 
Director General 
Research & Development 
South Block, New De].hi-i10 001. 
The Director 
L.R.D.E., C.V. Raman Nagar 
Bangalore — 560 093. 

Shri VM. Sasidharan 
Chargernan Grade-I 
LRDE, High Grounds 
Bangalore-560 001. 
Shri F.K.BaJ.an 
C/o. C-12, 1st Main Road 
Gang an a ha ily 
Bangalore — 560 032. 
Shri V.K. George 
R/o. No.5A/3 
Pamrne Gowda Road 

p:4 	 M.R. Palyam 
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This application having come up for 

hearing before the Tribunal today, Hon'ble Shri 

P. Srinlvasan, Member (A), made the following: 

ORDER 

By this application the applicant 

is seeking a review of judgernent delivered on 

31,12.1986 by a Bench of this Tribunal of which 

one of us (Shri P. Srinivasan, Member (A)) was a 
party in A.No.803 and 1797 to 1800/86 B.M. 

SASIDH4RAN AND QFRS V. UNION OF INDIA. We have 

perused the office objections on file stating 
that this application is barred by limitation 

by as much as one year and 303 days. The applicant 

has filed I.A. No.1 seeking condonation of delay. 

He states therein that he became aware of the 

judgernent in Sasidharan's case much later and that 
is why he could not seek review in time. AccordanQ 
to the applicant he made a representation to the 
authorities who gave him a reply on 14.9.1988 and 
it was only then that he became aware of the said 

decision of this Tribunal in Sasidharan's case. 

Even reckoning limitation from 14.9.1988 the 
E• 

VP  review petition should have been filed on or before 
13.10.1988 but was actually filed only on 29.11:1988 

i.e., 45 days later. The applicant himself admits 
Ii 

this delay. Thus even if we accept the contention 
urged by the applicant in I.A. No.1, delay can be 

condoned only upto 13.10.1988 and not beyond. 
Therefore, this application deserves to be dismissed 

. . . . .3/'— 

qP 
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on the ground of limitation itself. Hiever, in 

deference to the learned counsel for the applicant 
* 

Shri A.C. Rajasekhar, we have also thought fit to 

examine the application on rner.its which we proceed 

to do presently. 

2. 	In the decision rendered by this 

Tribunal in Sasidharan's case a rule of promotion 

to the grade of Assistant Forecian was challenged as 

unconstitutional. We upheld the challenge and 

struck down the rule as unconstitutional and 

directed that the said rule should not be operated 

in future. When that application was beinq heard 
r 

an objection was raised that all persons who would 
V 

have been affected by the outcoie of that application 

had not been impleaded as respondents. We overruled 

this objection in para 10 of our order stating that 

the quarrel of the applicant was with the rules and 

not with any specific persons. Even so,, three 

persons who had not been made parties in that 

application, Shri B.R. Prakash and two others filed 

Review applications (No.61 to 63/87 and 92/87). 

These RAs were disposed of by order dated 31.8.1987 

by the same Bench. In that order we again pointed 

/• >-, - 	.. out that it was not necessary to irnplead in the 
/ Q._f f  •. 	\ - 

. T \ Vpriginal application all persons who might have 
&•ut 	r ! 	been affected by its outcome and we relied in this 

connectior' on the decision of Supreme Court in 

GENERAL WANAGER, SOW EERN RA I LVIAY V. A.V.  S IDDHNT I 

1974 ScC(L&S) 290. The Review Application was also 

.....4 - 
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considered on merits and rejected by us in that 

order. 
I 

The present applicant was also 

not a party in the original application filed 

by Sasidharan and others. What he seeks in this 

application is a modification of our decision 

rendered in A. No.803 and 1796 to 1800/86. He 

accepts that our decision striking down the rule 

was correct but he wants an exception to be 

made in his case. In other words, he wants us 

to direct the respondents that the old rule be 
bi 

followed so far as he is concerned till ap -.. 

amendment to the old rules in line with our 

judgement was promulgated in 1988. 

From what we have stated above it 

will be clear that the applicant is not seeking 

a review on the basis that there has been any 

mistake apparent from the record in our original 

order or on the basis of any fresh document which 

TRUE COPY 	could not be produced at the time. To put it 

simply he wants us to alter the terms of our 

original order which is not within the scope of 

a review. Thus this review application is devoid 

of merit and deserves to be dismissed. We, 
TKAL A 	TRA;IJE TIHN'L 	therefore, reject this application at the admission 

AD 1;.. JAL RENCH 

BANGALO& 	 stage itself. 

CE 	 WEMBER. (A) 


