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ication has come up for hearing bore this

This is a w

.1966, the Hon'ble Shri L.H.A. Rego,

the followings

JRDER

rit petition filsd under Article 226 of the
nidia in the High Court of Judicature,

ss been transferred to this Besnch under

Section 29 of th# Administrotive Tribunals Act, 1985 (the Act)

and renunbersad LT an spplication. The applicant has inter glis

prayed that the ordar dated 12.,1.1981 (Annexure U) of the third

respondent termin

ating his services =nd the order dated




31.7.1381 (Annexure Y) of -he second respondent rejecting

his appezl be quas%ed, being illegel and that he be rein

stated
to his original poTt with consenuential bencfits,
2 The szpplicant, who hed studied upto SSLC was a handicapped

parsan zs he had lpst his left hand in an sccident, beafore
securing ;;pointme#t in the Neofionel Tuberculosis Institute,
Ban,alore (NTI for short) with effect from 1st April, 1377

as 3 Peon, in 2 temporsry capsecity. Accordin, to the terms
? h 5

of his zppointientl he could be terminated any time by a

month's notice by &ha eppointing authority, without assigning

any reasons, Besides, he was to be on probstion for a period
|

of two yesars, on sat;sfsctmry completion of which, he wzs to

be confirmed in th

3 Aecording to the applicant, during the tenure of

at post, as and when the post was made

permanent.

Or. M.K. Menaon, aJ permaonent Director NTI upto December 1977,
there wos no comp%eint sgoinst him. But when Shri Banerjee
was placed in cherge as Directar NTI thersafter, the applicant
was in difficulty, es the former bore animus against him and
used to ill-traat‘him for refusing to cerry out his personal
work, ‘
44 The applicent was govarnsd by the provisions of the
Central Civil SerLic@s (Tempor=ry Service) Rules, 1365 (Rul=s).

The case of the apoalicent is, that he should have been made
¥

quasi-parmanent upder these Rules, after the stipulated period,
If he was found uLsuitable,_he shauld have heen communicated
the reasons, but #his was not donae

Se The zpplicant is said to have besn served with a2 memo

doted 17.4.1980 by the Regional Tuberculosis Officer (RTO)
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for being zbsent during working hours at the NTI an 16.4,1380
for which his explenstion was ecallad., The applicant gave his
explanstion for the szme, which was not considered satisfactory.
by the fourth resppndent and he was cautioned on 23,6.1380

to bs more careful in future (Annexure J).

G On 31,5.1980 an office order was issuad to him
(Annexure F) by the fourth respondent directing him to attend
office a2t 9,00AM and to keep 2ll the rooms in the upstairs
clean and tidy by 9,30AM. He wes posted for this duty for one
month with effect from 2.6.1980 and was permitted Lo lesave
office at 4,00P" dpring this peried, The zpplicant is szid to
have represanted on 6.,6,1980 2nd again on 10,5.1980 to provide
him the zssistance of one more parson to 5elp carry cub this
work in tims.

T In the memp imsued to the applicant on 26.6.1980
(Annexure K) it was clsrified by tha fourth respondent that

in view of his phvsical handicap he need clean up as orally
infarmed, only ths pffice tables in the first floor antd keep

2 glass of water ip the Director's room and that the other
Group D officials Hould attend to work such ss fetchiny water
etc, The stztement of the zpplicent that he had to clean 19

rooms in the first floor wes refuted and he wass informed that

azfaiwalas 2nd others were also assigned the work of cleaning

the rooms,

B On 5.7.1980 snother memo was issued to the applicant
{(Annexurs L} by the fourth respondent, bringing to his notice
unsatisfzctory performance in his work snd he was cautioned

to pay due care and attention to his wark. On 20.,2.1380 =zgain,
snpther memo was flssued (Annexure M) by the fourth respondent

to the applicant among two others, to explain his sbsence

from duty during certain hours on 16,9.1980, Thae applicant

waef=
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submitted his explkmf;tion on 25.9,1980 (Annexure N), stating
that he was present =t his plzce of duty and that he was being
harzssed by & spate of memos since MMay 1580 with some ulterior
motive. The appliFant alleges that he wss being harassad for
being an active member of the NTI Non-Gazetted Employees
Association,

9, The applﬁcant was served a memo by the fourth
respondent on 13,11,1580 (Anneaxure 0) wherein he was informed
that his explanstion was unsatisfactory and he was warned that
recurrence of such‘unauthorisaﬂ ahsence from cduty would be
severely dealt with.

10, By his meLc dated 15,11.1980 (Annexure P}, the applicent
was informad by thF fourth respandent that his cese for quasi-
permsnency was examined by the DPC and it was decided that his
case be considered in 1981. He was advised to improve his work

and perfaormence in| the meanwhile.

1M The applicant was warned by the fourth respondent

on 24,11.1980 (#nnexure 4) for not complying with the directions
of the third respordent znd was goiven to understand that
recurrence would be sternly dealt with, The applicant

submitted his representotion therson on 27.11.1380 (Rﬂnaxure R)
to the third rQSDDPdEﬂt-

12, Another memo was issued on 2,10,1980 (A nexure S)

by the third resgaLdent c21lling the explsnation of the

applicant for nut Pnly not delivering some official papers to
various officers as instiructed but is what is morséﬁ?or throwing
away theses papers.| The applicant submitted his explanation
thereto on B.1?.19PD (Annexure T).

13, A further memo was issued by the third respondent

on 11.12.,1980 (AnmLxure U) to the applicent, for his unduly

...'.
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long absance from juty]for which he wzs ssverely warned and
advised to guard a?ainst rescurrsnce, [he zpplicant represented
thereon on 19.1?.1$BD (Annexure V),

14, On 1?.1{1981 (Annexure W) Dr, Banerjee, the Oirsctor
in-charge of NTI, issued an order under Rule 5 of the Rules
terminating the seluices of the szpplicant forthwith, informing
him that he would ?e entitlzd to cleim a sum eruivslent to the

amount of his pay plus allowsznces for the period of natice at

the same ratass at which he was drawing them immediztely bafore

the termination of‘his service, The applicant alleges Lthat
is

this order/clearly illegsl, unjust and unsustainzble. He

further alleges that the third and the fourth respondents werse
in collusion tao ha&ass and victimise him’by issuing to him a

series of memos on‘cert;im lapses which were denied by him,

According to him, thoy condemnad him without holding an enguiry

and without affording him a rzssonable opportuniby of a personal
hearing, as ha Hiﬁ nat support the Association backed by these
two respondents and ssc, thay were bent on gebtting rid of him.
15, Accardiig ta the applicent, the order of termination
was punitive in nﬁture and the auvthority who terminsted his
sarvices was not c¢ompetent to do so, since he was only in;
charge Director ai NTI aqd therefore, this order of termination
was illegal, ‘

16, Aggrieved hy the order of termination, the applicent
preferred zn apoezl to the second respondent on 10.2.1981
(Hnnexure X, who #ejected the sam® on 31.7.1981 (Annexure Y,
Thareafter, he filed 2 writ petition in the High Court of
Karﬂatake’mhi?h is now the subject matter of the auplication
bafore us. ‘

17. Shri M.S. Ananda Ramu, learned counsel for the

applicant while reiterating the grounds advanced in the

eee/-
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20, Tha counsel for the applicant contended that his
client had s=tisfagtorily completed his probationary period
of tuwo years as Pedn on 1.4.1979 and therafore wasg not liable
to be terminated from service. It is oertinent to abstract

-here the relevant portion of the terms of appointment offered

to the applicant on 26,3.1977 (Annaxure A), which are as

follows:
"{b) The periot of probation will be tuwo years:
after the satisfoctory completion of the probationary
periot he will be continued in the post and be
confirmed as and when the post is made permanent,"

21, We have observed earlier thut the service record

of tha)anplicnnt wds clearly adverse throughout, The mzre fact
that the szpplicant crossed thas period of probation,daes not
automabically entitle him to confirmation in service,even

if no order waos passed in that behalf, as hus been observed

by the learned Judge in KEDAR NATH BAHL V. THE STATE GF PUNDJAB
AND UTHERS (AIR 1972 SC 273, as under:

"The law on :the point is now well settled, Jhere

a person is appointed as a probationer in any post
and a period of probstion is specified, it does not
follow that at the eand of the said specified prrict
of probation he obtains confirmation automatically
even if no order is passed in that behalf,

Unlese the terms of appointment clearly indicale
that confirmetion would automatically follow at the
end of the specified period, or there is a specific
service rule to that effect, thez expirstion of the
probationary period does not necessarily lesd to
confirmstion. At the end of the period probation
an order| confirming the officer is required to be
passed znd 1f no such order is passed and he is
not reverted to his substantive post, the result
merely is that he continues in his past as o
probationsr.”

2% The sbove view of lszw waes confirmed by the Constitution
Beneh of the Suprame Court in STATE OF PUNJAB V. DHARAM SINGH

(1968 3 SCR 1),

iy \ e/
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234 In view of the sbove rulings of the Supreme Court
and the positively adverse service record of the zpplicant,
the stand of ths cobneel for the applicant that his client
caoule not ba termingted from s=rvice zs he had completed his

probetionzry period|is not tenable,

24 e The nsxt contention of the counsel for the spplicant

was that the order'UF termination of the services of his client
was not an innocuous cone and simpliciter in charzcter as it was
punitive in nature znd sttoched a2 stigma to hime The pertinent

order rrads as under?

WONATIONAL TUBEZRCULOSIS INSTITUTE
NU.8 BELLARY RCOAD, SANGALURE=3

No.F,100+P/342/77/Estt, Datad 12th January 1981

Office Urder

In pursuance of the Proviso to Sub=FRule (1)
of Rule 5 of the Centrel Civil Service (Temporary
Service) Rules 1965, I Dr, A, Banerji, Dirsctor
i/c Netisnal Tuberculosis Institute, Bangzlore,
herechy terminate forthwith the services of
Shri Kalsemulla Khan, Group D Officiel, and
dirnmet that he shzll b2 entitled to clzim 2 sum
equivalent to the amount of his pasy plus allowances
for the period of notice at the same rates at which
he was drawing them immedistely before tha
termination of his service,

5d/=5-1~81
A, Bane{gi,
Birector Itharge.”.
25, In this respect the counsel relied on the decision in

JAGDISH MITTER V. THE UNION UF INCIA (AIR 18964 SC 449) to

buttress his argument. In our view this decision is

distinguishable from the pressnt case and is of little avail
to the applicant, as in the former case the temporary Govsrnment

sarvant was dischsrged on the ground that he was found undssirables
{
to be retained in Government service and the Supreme Court

haeld that compliance with Article 311(2) was necessary hefore

| S
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the order of dismissal was issued, as a stigma attached to

tha Government servant dismisssd, In the.present case, the
termination order reproduced in para 23 supra reveals,thot

it was a simple order of discharge without casting any
aspersion against the =zoplicant or atteching any stigma ta

his character, The spplicant was appointed on & temporary
besie and the terminztion of his services, tﬁerefure, was
permissible under the apgointmant order and the rules,

26, The couTsel next sought to draw sustenance from the
Supreme Court ruling in ANUOP JaISJAL Ve GOVERNFMENT UF INCIA AND
ANGTHER (1984 SCC (L&S, 256) whersin the lsarnad Judges hald

that the simple order of discharge of a probationsr on ground

of unsuitability passed before completion of his probstion

period was actually hased on the report of the concernad
authority, referrimg to slleged misconduct by the probationer ane:
therefore the order was punitive in nature, which in the ab;anCE
of a proper enquiry was violative of Article 311(2) of the

Constitution and was therafpre set aside. The case beforz us

is not alike on 211 fours, as the applicant was not terminsted

before expiry of his probationsry period and further the jround
of unsuitzbility was not specifically mentioned in the order

of terminztion. WYe, thersfore, hold that the ruling of the
Supreme Court refsrred Zo =2bove has no beering on the cese
before us,

27 The other ground on which, the counsal for thea
applicant asssailed|the order of termination of the services

of his client, was|that Dr, Sonerjee being only an in-charge
and not 2 regular Director of the NTI,did not have the
competence to pass the order of termination of service of

the applicant as he wasg not vested with the requisite statutory
power under Rule 5 of the Rules., The said order according

to him wes thersfore illegal and unsustainable, Rebutting

seef/=
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this contzntion th
original letter No
the Director Gensn

New Delhi, wherein

e counsel for the respondents showed us the
.2,28013/19/80~T8 dated 8.9,1980 issued by
2l of Health Services, Govarnment of India,

he had declared Or, Bansrjee, Director in-

charge NTI as ths

competent fo issus

latter, we are sat
holding current ch
vasted with full p
declared as the He
pass the impujned

28. _ The coun
on the decision in

AND OTHERS {1976 S

Head of Uffice, by viftue of which he was
the impu.ned order, On pérusing this
isfied Lhst Dr, Banerjee was not merely
srge of the post of Director NTI hut was
puers of a reqyular Uirector, having been
gd of Uffice and was therefore compstent Lo
order,
sel for the épplicant naxt plsced reliance

Of PRAKASH GUPTA SWADHEEN V., UNION OF INDIA

oC (L&S) 110) to reinforce his contention,

that Or, Banerjses Tas not the "eppointin; suthority”, in the

cese of thaz apnlic
terminate his serv
contentionvas afor
"Hmad of Office” b

p
Finanecial Rules as
requisite powsrs a
as Director in-cha
in this respeect to
Emurt decision rel
not theresfore bear
29, The coun
Or. Banerjee came

NTI his client did

his duties, Accor

ant and therafore had no competence to
ces. We are unahle to appreciate this

Lmantionad, Or, Banerjee was daclared as

* the competent authority under the Gensral

statad marlier and was thus clothed with
s "appointing authority™, in his capacity

rge of NTI, in which he was not inferior

the re ular Diractor NTI, The above Supreme
ied on by the counsel for tge applicant does
.un the point raised by him.

sel for the applicant alleged thet until

an the secene as the Director in-charge of

not have any difficulty in the discharge of

ding to him, Or. Banerjee bore malics against

the spplicant zs he did not oblige him in doing his personal

work and was thus

hent on victimising him, There is no

4
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evidence whztsoever adduced before us,to substantiate this
allegation, We have cerefully gone through the record placed
before us by the nespondents in regard to ths memos issued to
him from time to time *o th%:apD1153nt}bringing instances of
negligence in duty and disobedience of orders to his notice

with czution to guard ageinst recurrence, All thess menos

cre seen to have been issuad to the applicant by the Administrat-

ive Officer of NTI and not by Dr, Banerjee in his capacity =s
Director in-cherge of WTI, Thera is no other evidence

forthcoming to shﬂu that Or. Baperjece was inimical and

vengeful in his abtitudﬁf towards the applicant as alleqged,

The allegaticn by the counsel for the applicant that the

0

saervices of his client were terminated by Dr. Banerjee as
Oirector in-charge of NTI, on account of mala fides and/or

on collateral grouncds is thus not proved but on the contrary,
is frivolous,.

30. The counsel for “he zpplicant next contended that
the NTI was &n industry’according tg the Industrial Disputes
ack (XIV of 1947) and therafors zccording to him, (Freestee=e)
his client ceymeg within the purview of this Act in regarc to
termination, paymznt af compensztion etec. the mandatory
provisions of uﬁich7mare not complied with in this case, In
our view, the counsel has far too belatedly advanced this
contention, which was not urged in the original writ petition
filed by the applicent before the High Court of Judicature,
Karnataka., This apart, there is no merit whatever in this
conténtion as the NTI is a regulsr Department of the
Government of Indik znd hy no mesns can be regarded as an
industryqaﬁ to fall within the purvisw of the Industriel
Disputes Act, 1947, We, therefore, rejsct this contention,

as ill-founded,

. N
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31, e find that Dr. Banmerjee, Director in-charge of
NTI terminated the |services of the applicant by an order
simgliciter,which ttaches no stigma to the applicant and

did not result in any civil conssquences to him. This
termination was in terms of the appointmeht order under the
Rules, It is therefore not for us to delve deep intc the
records and unravel the reasons as ruled by the Supreme

Court in STATE OF MAHARASHTRA V. VIERPANI SABOJI AND OTHERS
1980 SCC (L&S) 1961.

32,  In the rgsult, the spplication fails and we dismiss

the same accordingly with no order as to costs.

N o-in-RE
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