BEFORE THE CENTRAL AéMINISTRATIUE TRIBUNAL
BANGALORE EENQH, BANCALCRE

DATED THIS THE NINTEENTH DAY OF NOVEMBER 1986
Present s Hon'tle Shri Justice K.S.PUTTASWAMY ,.VICE CHAIRMAN

]
Hon'ble Shri L.H.A.RECO « +MEMEBR(A)

|
APPLICATION NO 719/85(T)
T

H.Narashimappa,
Ex~=Clerk,
Suragondanzkoppay |
Honnali Taluk,

Shimoga District. ‘ ««Applicant

. (Shri M.Rama Bhat, Advocate)
|
. VUs,
|
1. The Regional Director of _
Postal Services Banéalure Region,
Bangalore 560 001.

2. The Senior Superintendent of
Post Offices and competant Displinary
Authority, l )
Shimoga Division,

_Shimoga 577 201.

|
3., The Post Master,

Head Office, \

Shimoga, | «sReEspondents

(shri M.Vasudeva Rao, Advocate)
This apclication has come up for hearing before the
Tribunal'tnday. Hon'ble Vice=Chairman made the followings:

0RDER
A

In this transferfed application received from the
High Court of Karnataka under Section 29 of the Administrative
Tribunals Act of 1985(Act), the applicant has challenged
order No.STA/9—3/13/Tb dated 25.4.80(Annexure C) of the ]
Regional Difectar of bastal Services, Bangalore Recgion, \
|

Bangalore (Director) affirming order No.B=7/292 dated 9.1.79 '
|

(Annexure F) of the ﬁenior Superintendent of Post Offices
and Disciplinary Authority, Shimoga Division, Shimoga (DA).
|
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2 The applicant claims to be a member of scheduled casts

called Adi Karanataka(AK). On that basis, he applied for the

post of a Clerk in the‘Postal Department of Covernment of India
and secured an appointment on 22,4.1975, from out of the guota
reserved for members OT scheduled Qastes.

B Along with his application for selection, the applicant
produced a certificate| issued by the Special Deputy Coﬁmissionar,

Shimoca (DC) and the District Weltare Officer, Shimoca (DWO)

to prove that he was an AK which was accepted by the DA in

making the appointment, But later making necessary investigations,

the DA on 1.10.77, initiated disciplinary proceedings acainst

the applicant under the Central Civil Service (Classification,
Control and Appeal) Rules of 1965 (Rules) on the following
charge. ‘

"That the said Shri H.Marashimhappa, Temporary Clerk,
Shimoga H.o SeFured employment as clerk in Shimoga
Division againFt the reserved quota for
scheduled caste commnunity furnishino false
information regarding bis caste in his' .
application daFed 26,8,1973 and 30.1041973
and producing an incorrect document in
support thereaﬁ at the time of recruitment
and has thus rendered himself liable for
action in termgs of the declaration dated
30.10,73 furnighed by him at the time
of his appointment".

As the applicanﬁ denied this charge, the DA appointed

one Shri R,S.Tankasale as the Enquiry Officer (EO) to

inquire into the samg, who held a regular enguiry and submitted his




e

on
report/14th December, 1978 to the DA holding him gquilty of the

said charge,

4, On an examination of the report of the EO, and the
evidence on record, the DA coicﬁrring with the same made his
order on Q.i.?g, (Annexure F), inflicting the penalty of
Hismiasal from service, Aggrieved by this order of the DA »
the applicant filed an appeal before the Director, who by his

order made on 25-9-80, dismissed the same., Hence this applicatione
5, The applicant has challenged the orders of the Director
and the DA, on a large number of grounds, which will be noticed
and dealt by us in due course

6o The rﬁspondants have resisted this application.

Te Shri M.Ram Bhat, lsarned counssl for the applicant
contends that the failure of‘tha DA to fqrnish a copy of the
report of the EO0, to his client, in contravention of article
311 of the Constitution and rule 17 of ths Rules vitiates the
orders of the Director and DA

Be Shri M,Vasudeva Rao, learned Additional SGC appearing
for the respondents without disputing that the raport of the EO
had not been furnished to the applicant, however contends, that
this failure which waé only a curable irrsgularity, doss not
‘vitiate the orders made by the Director and the DA:

9. Rule 17 of thu‘Rulas, on which reliance is placed by

Shri Bhatt reads thus:

coself=
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"Orders made by the disciplinary authority shall be
communicated to the Government ssrvant who shall also
be supplied with a copy of the report of ths inguiry,
if any, held by the disciplinary authority and a
‘copy‘uf its findins on each article of charge, or
where the aisciplinafy authority is not the

inquiring autherity, a copy of the report of the
inqqiring authority and statement of the findings
of the disciplinary authority togethef:mith brief
razsons for 1ts disagreement, if any, with the
findings of the 1nqu1r1n£

authority unlsss they

ven by the Commission, and

have already been suppll d to him and also a copy
of ths advice, if any, E

where the dlsclpllnary authority has not accepted
the advice of the Commis iun, a brief statemant

of the reasons fer such [Qn-accaptance?
This rule raquiras the DA to furnish a copy of the report oF the

Inquiry foicar to the applicant at any rate along with his ordnr

imposing penalty., The DA someswhat regretfully did not comply
with the same is not in disputs. But the real question is whether

this itself justifies the nullification of the proceedings.

10. The mere use of the word 'shall! in the Rule, is not

decisive to hold that the said Rule is an absolute and mandatory
provision and violation of the same necessarily results in the
nullifiqatiun of the prncesdian. We are of the view that
applying the well settled principles to decide whether a

provision is mandatory or diregtory, Rule 17 of the Rules,

that too in the context of ¢y amendment to Art. 311(2)
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of the Constitution by the 42nd Amendement, is not a mandatory

but oniy a directory provision, If it is only a directory provision,
then its contravention, though recrektable and should have been
avoided by the DA, cannot by,itself bte a ground to nullify the
oroceedings as urged by Sri Bhat.

11. We also find that the DA in his order, had set out the

material portions of the report of the EB, which undoubtedly

enabled tﬁe applicant to challenge the findings of the E0 with
which the DA had concurred in his appeal before the appellate
authority. The omission on the part of the DA to furnish a copy
of the réport of the E0 to the applicant, bhad not handicapped
the‘applicant from pursuing eFfectively.his lecal remedies

under the Rules and had not!therefure occasioned him grave failure
of justice. We are of the view that on.this ground alsc we

should decline to uphold thL technical contention of the applicant.
12. But, we hasten to caution the authorities, that they should
not construe this decisicn %y us as a licence to disabey'Rule 17
of the Rules, Ue impréss on them tometiculosly observe Rule

17, at least hereafter,-uhi%h only embddies the rules of

haturél justice in regard to the requirment of prnuidiné a
reasonable opportunity, cuaranteed to a civil servant in Art.
311(2) of the Constitution.
1%3. Sri Bhat next contends that the order made by thg DA was

not a speaking order and therefore illegal.

14. Sri Rao contends that the order made by the DA w=as a speaking

order and that even othsrwise on that ground, the order cannot be

invalidated at all,



i
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15. We have carefully read the $rder nf the DA. Ue notice that the
DA on a consideration of the evidence on record had concurred with the
finding of the E0 and had imposed the penaltys When that is so, we
cannot hold, that the order of the DA was, arbitrary, laconic, and

not a speaking one. |

16. We will even assume that the order of the DA was mot a speaking
one and examine the contention of Sri Bhat on that basis also.

17. We have earlier noticed, that the DA had concurred with findings

of the E0. UWhen a disciplinary authority, concurs with the report
| ,

of an E0, law does not reguire him to over again evaluate the evidence

and repord.his own independent findings {See :STATE OF MADRAS v. A.R.SRINIVASAN

AIR 1966 SC 1827). In this view also we cannot invalidate the order

of the DA, ’

18. Sri Bhat next contends that non=examination of the complaigant

as a witness, vitiates all the orders and the inquiry.

19. We find from the records, that the investigation pr;liminary
inquiry and then the recular inquiry, were concluded on the information
collegcted by tHe Officerg of the, department and not on any complaint
by any one. When that is so, it is‘Futile to contend that the
complainant éhuuld have been examined. £fven if there was a complainant,
his non=examination would not vitiate the disciplina;y proceedings. Ue

see no merit in this contention of 8ri Bhat and therefore reject the same,

20. Sri Bhat contends that the oral and documentary evidence on record

does not justify the finding recorded by the authorities and the EC.
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21.  Sri Rao contends that|the findincs of all the authorities

and the E0 were based on proper evaluation of the evidence on record

and the evidence on record justified their conclusions.

"224 All the authorities

and the E0 have concurrently found that

the applicant was not a member of SC called AK and was a member of

a caste called Namdari Kun

chiticga. Every one of them indenpendently

examined the oral and docu

- reached their conclusion.

23, Sri Bhat has taken
witnesses examined before
24, When the evidence on record is axamined we find it impossible
to hold that there was no
by the authorities or that
to the determination uf.th

are also of the view, that

justified on the oral and

antary evidence on record and have

us through the material evidence of the

Jhe E0 and the exhibits,

gvidence to reach the conclusions drawn

the evidence on record, was irrelevant
e questions that arose before them, UWe
the findinmgs of the authorities were

documentary evidence place before the E0.

25. °~ Sri Bhat conteﬁds that the School Extract EX-P8 does not

relate to the admission of |the applicant and should not have been

relied on by the authoriti

es and therefore this Tribunal should

not givecredence to this extract for the purpose of determining the

caste of the applicant,.
26 . We have carefully r

27, All the authorities

ead the evidence of PW=3 and examined EX=P8.

had concurrently foudd that the School

Extract EX-P8 was the relevant extract from the admission register

of the school and the same related to the applicant and none other.

We are of the view, that this conclusion drawn by the autrorities is

a reasonable conclusion.

We, therefore, find no ground whatsoever

to discard and exclude the School Extract EX=-P8. When once we hold

that the School Extract EX=P8 had been properly admitted and the
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same only related to the‘applicant and none other, then the
entries mentioned thereiq in regard to caste will be very

relevant to determine the caste of the applicant., In school

Extract EX=P8 the caste Hentinnad is Namdari Kunchitica

and not AK as claimed lgter by the applicant. UWe, therefore

see no merit in this contention of Sri Bhat and reject

|
28. Sri Bhat contends tpat the certificates issued by the DC &

the same.

DWO and accepted and acte? upon eaflier by the authorities
concerned were conclusive and therefore, they could not reopen
the same on any ground later.
29, Sri Rao contends‘thét the cartificatés issued by the
revenue or the other auth&ritia3, were onlyprima facie evidence
and not .ccncldsiue. IJ support of his contenion Sri Rao

| :

relies on the ruling rendered by us on 14.10.1986 in !pplicaiinﬂ
|

N0.279 of 1986 (SHIVAPPA SFNCAWPA BARKAR v, DIRECTOR OF POSTAL

SERVICES AND ANOTHER).

30 We find that the revenue adthorities themselves have
vacillated on the caste status of the appiicant. We will however
assume that the revenue authorities had nbét vacillated but had. stood

pY their certifieates. But still aspointed out by us in Barkars

|
case certificates issued by the revenue authorities are only

prima facie evidence and are not conclusive of the caste status
|

of persons in whose favour such certificates are issued by them.

In Barkar's case we have held that the appbinting or the superior

authority had always the;DwFr to re-examine the caste status and
come fo its oun conclusion,|after complying with the principles of
natural justice. For the very reasons stated in Barkar's case

we find no merit in this conmtention of Sri Bhat and therefore

we reject the same, |
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31. Sri Bhat lastly'contendi that with due revard to the age of the
applicant and all other releﬂant factors, this is a fit case in which
the extreme penalty of dismissal was not justified and this Tribunal
should modify the same to min%r penalty and give him a chance to

turn ainew leaf to enable him to lead an honourable lifé in society.
32. Sri Rao contends that the facts and circumstances do not justify

this Tribunal to modify the pwnishment impbsed against the applicant,

33. We have carefully considered the  rival submissions made in regard

to the punishment imposed on khe applicant. We are of the view that

all the facts and circumstancrs of the case justify only removal of the
|

applicant from service, which would not bar him from future employment.

Wey therefore, propose to modify the same to one of removal from services

34. In the light of our above discussion, we make the following orders

and directionsz: ‘

1. We dismiss this application in so far as it challenges
the orders of the authorities to the extent they held
that the applicant was cuilty of the charce levelled
against him and that the same justified punishment under
the Rules.

2, e allow this application in part, modify the punishment
imposed by the diseﬂglinary authority and affirmed by the
‘appellate authority against the applicant, to one of removal
from service, which will not be a bar for his future
employment in Gauerwment Service.

35. Application is disposed of in the atove terms. But, in the

circumstances of the case, me‘direct the parties to bear their own

costs,.

T~ S
| A Q T
VICE=CHAIRAMAN | O~ MEMBER (A)

‘ LS (ef

ak,



