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S 	 BEFORE THE CENTRAL AD11INISTRATIJE TRIBUNAL 
BANCLORE ELNCH, BANLALORE 

t1-TLD THIS THE NINTEENTH DAY OF NOVEMBER 1986 

Present: Hon'l:le Shri Justice K.S.PUTTASWAIIY..iJICE CHAIRNAN 

Hon'ble Shri L.H.A.REEO 	..MENEBR(A) 

APPLICATION JiL71 9I85(T) 
H.Narashimappa, 
Ex—Clerk, 
Sura;.ondaru.koppa, 
Honnali Taluk, 
Shimoca District. 	 ..Applicant 

(Shri M.Rana Bhat, Advoc-ite) 

The Re9icnal Director of 
Postal Services Bancalore Reçion, 

Bangalore 560 001. 

The Senior Superintdent of 
Post Offices and competant Dis:linary 
Authority, 
Shirnoca Division, 

.Shimoca 577 201. 

3. The Post Paster, 
Head Office, 
Shimoga. 	 ..Respondents 

(Shri ii.iasudeva Rca, Advocate) 

This aplication has come up for hearing before the 

Tribunal today. Hon'ble Vice—Chairman made the following: 

OR D ER 

In this transferred application received from the 

High Court of KarnataIa under Section 29 of the Administrative 

Tribunals Act of 1985(Act), the applicant has challenged 

order No.STA/9-3/13/79 dated 25.4.80(Annexure C) of the 

Regional Director of Postal Services, Oangalore Region, 

Bancalore (Director) affirming order No.B-7/292 dated 9.1.79 

(Annexure F) of the Senior Superintendent of Post Offices 

and Disciplinary Authority, Shimoga Division, Shimoga (DA). 
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The applicant claims to be a member of scheduled caste 

called AdiKaranataka(IK). On that basis, he applied for the 

post of a Clerk in the Postal Department of Government of India 

and secured an appointment on 22.4.175, from out of the quota 

reserved for members of scheduled castes. 

Alonç with his application for silection, the applicant 

produced a certificate issued by the Special Deputy Commissioner, 

Shimoga (DC) and the District Welfare Ofticer, 5himoca (Duo) 

to prove that he was an AK which was ccepted by the DA in 

making the appointment. But later making necessary investigations, 

the DA on 1.10.77, initiated disciplinary proceedings acainst 

the ap:licant under the Central Civil Service (Classification, 

Control and Appeal) Rules of 1965 (Rules) on the following 

charge. 

"That the said Shri H.Narashimhappa, Temporary Clerk, 
Shinoga H.o Secured employment as clerk in Shimoca 
Division acaint the reserved quota for 
scheduled caste community furnishinc false 
information reçjardincis caste in hit' 
application dated 26. 8.1973 and 30.10.1973 
and producing an incorrect document in 
support thereof at the time of recruitment 
and has thus rendered himself liable for 
action in terms of the declaration dated 
30.10.73 furnished by him at the time 
of his appointment". 

As the applicant denied this charge, the DA appointed 

one Shri R.S.Tankasale as the Enquiry Officer (ED) to 

inquire into the same, who held a recular enquiry and submitted his 

: 
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on 
report/14th December, 1973 to the DA holding him guilty of the 

said charge. 	I  

On an examiflation of the report of the EO, and the 

evidence on record, the DA concurring with the same made his 

order on 9.1.79, (Annexure F), inflicting the penalty of 

dismissal from service. Aggrieved by this order of the DA , 

the applicant filed an appeal before the Director, who by his 

order made on 25-9-80, dismissed the same. Hence this application. 

The applicant has challenged the orders of the Director 

and the DA, on a large number of grounds, which will be noticed 

and dealt by us in due course. 

- 	6. 	The respondents have resisted this application. 

7. 	Shri rl.Ram Bhat, learned counsel for the applicant 

- 	contends that the failure of the DA to furnish a copy of the 

report of the EU, to his client, in contravention of article 

311 of the Constitution and r1e 17 of the Rules vitiates the 

orders of the Director and DA. 

8. 	Shri P'.Vasudeva Rau, learned Additional SGC appearing 

for the respondents without disputing that the report of the EO 

had not been furnished to the applicant, however contends, that 

this failure which was only acurable irregularity, does not 

vitiate the orders made by the Director and the DA: 

a 	 9. 	Rule 17 of the Rules, on which reliance is placed by 

Shri Bhatt reads thus: 
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"Orders made by the disciplinary authority shall be 

communicated to the ovenme.nt servant who shall also 

be supplied with a copy of the report of the inquiry, 

if any, held by the disc.plinary authority and a 

copy of its findins on each article of charge, or 

where the disciplinary ajthority is not the 

inquiring authority, a copy of the report of the 

inquiring authority and 	statement of the findings 

of the disciplinary authority together with brief 

reesoris for its disagreeient, if any, with the 

findings of the inquirin authority unless they 

have already been supplied to him and also a copy 

of the advice, if any, gIven by the Commission, and 

- 	where the disciplinary authority has not accepted 

the advice of the Commis, ion, a brief statement 

of the reasons for such pon—accaptance? 

This rule requires the DA to funish a copy of the report of the 

Inquiry Officer to the applicant at any rate along with his order 

imposing penalty. The DA somewiat regretfully did not comply 

with the same is not in dispute. But the real question is whether 

this it5ølf justiFies the nullijfication of the proceedings. 

10. 	The more use of the word 'shall' in the Rule, is not 

decisive to hold that the said Rule is an absolute and mandatory 

provision and violation of the same necessarily results in the 

nullification of the proceedins. We are of the view that 

applying the well settled principles to decide whether a 

provision is mandatory or diz'ectory, Rule 17 of the Rules, 

that too in the context of 	amendment to Art. 311(2) 
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of the Constitution by the 42nd Amendement, is not a mandatory 

but only a directory provision. If it is only a directory provision, 

then its contravention, though reretable and should have been 

avoided by the DA, cannot b',jtself be a Pround to nullify the 

proceedings as urged by Sri Bhat. 

We also find that the OI A in his order, had set out the 

material .ortions of the report of the EU, which undoubtedly 

enabled the applicant to challenge the findincs of the EQ with 

which the DPi had concurred in his appeal before the appellate 

authority. The omission on the part of the DPi to furnish a copy 

of the report of the EQ to the applic-nt, had not handicapped 

th 	applicant from pursuing Effecti\i eiy his lecal remedies 

under the Rules and had not therefore occasioned him crave failure 

of justice. We 	e of the view that on this ground als we 

should decline to uphold the technical contention of the applicant. 

But, we hasten to caution the authorities, that they should 

not construe this decision by us as a licence to disobey Rule 17 

of the Rules, We imp]ees on them to nJeticulosly observe Rule 

17, at least hereafter, which only 	embo dies the rules of 

natural justice in recard to the requirment of providing a 

reasonable opportunity, cuaanteed to a civil servant in Art. 

311(2) of the Constitution. 

Sri Shat next contends that the order made by the DPi was 

not a speaking order and therefore illegal. 

Sri Rao contends that the order made by the DPi ws a speaking 

order and that even otherwie on that ground, the order cannot be 

invalidated at all. 

U 
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We have carefully read the order of the DA. We notice that the 

DA on a considEration of the evidence on record had concurred with the 

fihdin9 of the EU and had imposed the pEnaltya When that is SO WC 

cannot hold, that the order of the DA was, arbitrary, laconic, and 

not a speakiri9 one. 

We will even assume that the order of the OP. was not a speakinf 

one and examine the contention of Sri flhat on that basis also. 

We have erlier noticed, that the DA had concurred with t'indin9s 

of the ED. When a disciplinary authority, concurs with the report 

of an EU, law does not require him to over acjain evuate the evidence 

and record his own independent findinçs (See:STTL OF MADRAS V. A.R.SRINItIASAN 

AIR 1965 SC 1827). In this view also we cannot invalidate the order 

of the OP.. 

Sri Bhat next contends that non—examination of the complainant 

as a witness, vitiates all the orders and the inquiry. 

We find from the records, that the investiçatiori preliminary 

inquiry and then the recular inquiry,were concluded on the information 

coJJected by the Officerp of the, department and not on any complaint 

by any one. When that is so, it is futile to contend that the 

complainant should have been examined. Even if there was a complainant, 

his non—examination would not vitiate the disciplinary proceedincs. We 

see no merit in this contention of Sri Bhat and therefore reject the same. 

Sri Bhat contends that the oral and documentary evidence on record 

does not justify the finding recorded by the authorities and the ED. 

\\ 
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Sri Rao contends that the findings of all the authorities 

and the [0 were based on proper evaluation of the evidence on record 

and the evidence on record justified their conclusions. 

All the authorities and the E0 have concurrently found that 

the applicant was not a member of SC called AK and was a member of 

a caste called Namdari. Kunchitica. Every one o?.them indenpendently 

examined the oral and docunentary evidence on record and have 

reached their conclusion. 

Sri Bhat has taken us throuch the material evidence of the 

witnesses examined before the EQ and the exhibits. 

When the evidence on record is examined we find it impossible 

to hold that there was no evidence to reach th.e conclusions draen 

by the authorities or that the evidence on record, was irrelevant 

to the determination of the questions that arose before them. We 

are also of the view, that the findinçs of the authorities were 

justified on the oral and documentary evidence place betore the EQ. 

Sri Bhat contends that the School Extract EX—P8 does not 

relate to the admission of the applicant and should not have been 

relied on by the authorities and therefore this Tribunal should 

not Livecr.1EncE to this extract for the purpose of determining, the 

caste of the applicant. 

We have carefully read the evidence of PW-3 and exanined EX—P6. 

27, 	All the authorities had concurrently fouód that the School 

Extract EX—PB was the releiant extract from the admission recister 

of the school and the same related to the applicant and none other. 

We are of the view, that this conclusion drawn by the authorities is 

a reasonable conclusion. We, therefore, find no ground whatsoever 

to discard and exclude the School Extract EX—P8. When once we hold 

that the School Extract EX—P8 had been properly .ndmitted and the 
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same only related to theapplicant and none other, then the 

entries mentioned therein in recard to caste will he very 

relevant to determine the caste of the aplicant. In school 

Extract EX—P8 the caste irentioned is Namdarj Kunchitia 

and not AK as claimed later by the applicant. We, therefore 

see no merit in this ContEntion of Sri Bhat and reject 

the same. 

23. 	Sri Bhat contends that the certificates issued by the DC & 

DWO and accepted and acted upon earlier by the authorities 

concerned were conclusive and therefore, they could not reopen 

the same on any ground later. 

Sri Rao contends that the certiricates issued by the 

revenue or the other authorities, were onlyimafacie evidence 

and not 	conclusive. In support of his contenion Sri Rao 

relies on the ruling rendered by us on 14.10.1986 in Application 

No.279 of 1986 (sHJv,PPA 	NL-.PPA EAKAR v•  DIRECTOR OF POSTAL 

SLR\JICES AND AOTHE). 

We find that the revenue authorities themselves have 

vacillated on the cste status of the applicant. We will however 

assume that the revenue authorities had nOt vacillated but had stood 

by their certificates. But still aspointed out by us in Barkar 

case certificates issued by the revenue authorities are only 

ima facie e'iidence and are not conclusive of the caste status 

of persons in whose favour such certificatesare issued by them. 

In Barkar's case we have held that the appOinting or the superior 

authority had always the pwer to re—examine the caste status and 

come to its own conclusion, after complying with the principles of 

natural justice. For the vEry reasons stated in Barkar's case 

we find no merit in this contention of Sri Bhat and therefore 

we reject the same. 
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31. Sri Ehat lastly contends that with due recard to the ae of the 

applicant and all other relevant factors, this is a fit case in which 

the extreme penalty of dismissal was not justified and this Tribunal 

shoUld modify the same to niinor penalty and give him a chance to 

turn a :new leaf to enable him to lead an honourable life in soci&ty. 

32. 	Sri Ro contends that the facts and circumstances do not justify 

this Tribunal to modify the pi.inishment imposed acainst the applicant. 

33. We have carefully considered the rival submissions made in re9ard 

to the pnishmEnt imposed on the applicant. We are of the view that 

all the facts and circumstances of the case justify only removal of the 

applicant from service, which would not bar him from future employment. 

We, therefore, propose to modify the same to one of removal from service. 

34. In the liçht of our above discussion, we make the following orders 

and directions: 

We dismiss this app.ication in so far as it challenges 
the orders of the aUthorities to the extent they held 
that the applicant was çuilty of the charçe levelled 
acainst him and that the same justified unishment under 
the Rules. 

We allow this application in part, modify the punishment 
imposed by the discplinary authority and affirmed by the 
appellate authority against the applicant, to one of removal 
from service, which will not be a bar for his future 
employment in Government Service. 

35. Application is disposed of in the aoie terms. But, in the 

circumstances of the case, we direct the parties to bear their ori 

costs. 

k!ICECHAIFMN . 	1EJ1BER (A) 

ak. 


