BANGALORE BENCH BENGALGRE

Horn'ble Shri Ch.Ramakrishna Rao +ee

PresentHon'ble Shri P. Srinivasan Toin

.

8EFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

Member
Member

APPLICATION NOS.33 T0 46/85(T), 47 T0 105/86(T),

Go

8.

106 TO 118/86(T) AND 884/86(T).

K.Vema Reddy,

Inspector of Central Excise & Customs,
Centrazl Revenues Building,

Queen's Road, Bangalare-1.

R.Ananda Rao,

Inspector of Centresl Excise,
office of Central Excise,
Central Revenue Building,
Queen's Road, PB.No.5400,
Bangalore-1,

KeVeSatyanarayana,

$/o K.Venkatakrishnaish,
Inspector of Central Excise,
Yeswenthpur Renge, 161,

1st Main Road, Sesheadripuram,
Bangalore-20,

L.Reman, S/o late laxman,
Inspector of Centresl Excise,
No.61, Centrel Revenue Quarters,
Jayamshal Extension,
Bangalore—46,

C.Chandrasekharas, S/o S.Chelveraj,
Inspector of Central Excise Headquarters

Centrel Revepue Building, Queen's Roead,

Bangalore-1,

Vittal Reo Jacdhav, S/o Nerayana Reo Jadh:

No.26, Risalder Street, Seshadripuram,
Bangelore=20.

M.Krishnan, S/o late Murugesa Udpiyer,
No.28, II Crosc, Vivekananda Nagar,
Bangalore-33,

K.Remz Rzo, s/o late K.Anantha Rzo,
Inspector of Central Excise,

wv,

Office of the Collectiow of Central Excise &

Customs, Oueen's Roesd, Bangalore-1,

Jaceb John, s/o late Koshy Chacko,
Inspector of Central EBxcise

gffice of Collector of Central Excise &
Customs, Queers, Bangelore-1,
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DATED THIS DAY THE TWENTYSEVENTH FEBRUARY 1587
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12,

13,

P.V.Jehn s/o late P.O0.Verghese,
Inspector o/c Brench,
Queen's Road, Bangalore =1,

R.Narayana Rao,

Inspector of Central Excise, Office of the
Collector of Central Excise, Central Revenue
Building, Queen's Road, P.B.No.5400,
Bangalore-1,

K.Doreswami,
Inspector of Central Excise, Office of the
Collector of Central Excice, Central Revenues

Building, Queen's Road, P.B.No,5400,

Bangalore-1,

S.Krishna, Inspector of Central Excise,
Office of Central Excise Collector,

Central Revenues Building, Queen's Road,P.BNo.5400,
Bangalore-1,

R.V.Shivadag Inspector of Central Excise, .. (Applicants
Office of Collector of Central Excise, in A.Nos.
Central Revenues Building, Queen's Road, 33 to 46/86(T)
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18,
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20.

25185

P.B«sNo.5400, Bangalere-1.

KeG.Remecuamy, 5/o KeRs.Gopalacher,
Inspector- of Central Excise,
Yeswenthapur Division, Bangzlore,

S.V.Govindraja Setty, s/o of Venkastechala Setty,

NO.161, 1st Main Road, Seshadripuram
Bangalor=-20,

KeCe.Kalachar, s/a H.P.Chikkacharya,
Ne.161, 18t Main Reoad, Seshadripurem,
Bangelore-20,

B.N.Lakshmana Reo, s/e R.Nerzyanarco,
668/367, 0.T.C.Road, Chikpet,
Bangalore-53,

N.Annaiah, s/o N.Ananthanzranappe,
Il Air Customs Officer, Salar Internstional
Rirport, Bombay-99. ‘

N.Jayadevappa, Inspector of Central Excise
(Prevantive) Central Excise, Bangalore.

B.S.Nagerej, s/o B.Shemanna,
Inspector of Central Excise, Head quarters,
Bangalore,

R.Subbaramu, s/o N.Ramanna,
Inspector of Central Excise,
Headquertars, Bangalore,

P.R.Venkatesh, s/o late P.N.,Rema Iyenger,
Inspector of Central Excise,
Headquart=rs, Bangalore.
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25.

26,

I

30.

U

S

Laxminarayans, /o late K.Menjayya,
Inspector of Central Excise,
Headgquartsrs, Bangslore,

K.Veeranna, s/o Krishtanna,
Inspector of Central Excise, Headquarters
(Preventive), Bangalore.

J.Doddananjziah, s/o Javaraiah,
inspector of Central Excise & Customs,
Bangalore-20,

Frenk Sushil Welslfey, s/o J.P.Wesley,
Inspector of Central Excise & Custome,
Bangalore=20

KeVeerabhadrp Rza, Inspector of Central
Excise, Armed Rzsnge, Mysore Road,
Bengalore-=10., i

T.N.Gopala Rao, Inspector of Central Excise,
Internal Audit Party 'M', Mysore,

KeT.Narayana, s/o late K.I.Thimmappaiah,
Inspector of Customs and Central Excice,

Office of the Superintendent of Central Excise,
Tumkur post, Tumkur.

S.5+ Patil, s/o Shankesra Gowdas patil,
Inspector of Central Excise, '8' Range,
KSR Road, Mengelore-575001.

H.Paremeshachar, s/o Hiriyannachsar,
Inspector of Centrel Excise, Renge 'C',
KeS.R. Road, Mangalore-1,

M.MOhaned Ismail, s/o
Inepector of Central
ID0, Mysore,

Abdul Rahim,
XC

Excise;,

Anantha Sharma, s/o Ramachandraizh,
Inspector of Ceptral Excise, HQre Audit Sectien,
Queen's Roed, Bangzlore-1,

V.S.Sesthareman, s/o V.S.Sanje=eviah,
Inspector of Central Excise,
Bangalore Ezst On., Bangalore-1,.

K.N.Ramachandra, s/o K.Nsrasimhiah,
Office of the Supdt. of Central Excise,
Range 'C' Seyyajirso Road, Mysore.

S.Sreenivesz Murthy s/o Subba Bhatta,
Inspector of Central Excise, Dasarahalli Range,
Seshadripuram Main Road, Bangalore-20,

M.R.K.Sindhe, s/o0 Machsve Rao,
Inspector of Central Excise, Customs Dn.,
41 Miller Road, Bangalore- 52,

tor of Central
Miller Raod,

S.N.Raju, s/o S.V.Raju, Inspe
Excise, HMT/BEL/NGEF Range, 4:
'B' Vasanthanzgar, Bangalore-=-
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40, S.R.Chitgupi, s/o Rengs Reo, Inspector of
Central Excise, Training Centre,
3, Union Street, Bang:lorﬁ.1w

o C.Mahadeviah, Inspector of

41, M.Nags
e , 1.0.0, Wycorw

“ m
m\

45, BiMeahomed-demzity-sfo-fbdot~Rehim,
inepector—of

42, R.R.Narasingh Bhzn, s/
Ex

ha Singh,
Inspector of Czntral 8

ise, Mysore.
4%, S.John Devadase, s/o B.R.Shettayya,
Inspector of Central Excise, I1.0.0., Mysors,

44, S.R.Savent, s/o Rama Savant, Inspector of
Centrsl Excise, I.0.0., 71 Club Raod,
Belgaum,

45, C.Vittele Rao, s/o CLL.Krishna Rao, Inspector of Customs &
(Central Ex01°e) Poetzl Appraising Department,
\!E n+h(n gc I‘, Br ng( 101‘""5')

45, K.M.Krishnemurthy, &/o0 K.Msllesheish,
Inspsctor of Custaoms and Central Excise,
Customs Division, Bangalore.52.

47. V.N.Padasslgi, s/o Nerseimhachar,

Inspector of Central Excise, I.D.0., Hubli.
48, Y.B.Javeli, Inspector of Central Excise(Pre)
1.0.,0., Hubli=32,

49, R.M.Biradi, Inspector of Central Excise,
1.0.0., Hubldi.

aik, Inspectar of Central Excise
oms, Range—-A, Hubli.
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[

s/o J.N.Rari, Inspector of Central

51, N.O.AerTi,
(p]_" ) I. »oo., HUblio

Excise

52, V.Sreenivasan, s/o VYenugopal,
50, Maramma Temple St. 8th Cross
”"11 rsyaram, Bangalors=3.

53. M.Muruges: s/o Munisuwemy,
No.22/4 Wllkm&n St., Ulsoor P.0., Bangalora-8.

54, K.Narzyanen, S/o N.Krishna Rzo,
No.61, H.H.C.S.Leyout, U.C.Road,
II1 Stage, Bangalore-79.

amed Pasha, s/o0 K.Y.Fakser Ahamed,
st 91v1°ion, Bangalore=1,

56, Balasshib B.Kocheri, /o Bharmeppa Kocheri,
Inspector of Csntral Excise, (pr(ventlv‘)
1.0.0., Belgaum,

57, Madivalappa.M. 'Sutagatti, s/o Mallappa,
Inspector of Central Exé¢ise,
I.D0.0. Belgaum.

7&,/,\&3/
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61.

6% .

69 .

70,

71 .

o

73

Channabasap
Inspector oF
Range '3°',

S.Wﬂlikrtti,
Central Excis

ppea

Dunda
In°D“ctur
anggh

Jelunkur,
o? Cantral

A , Bel
Channappe Petil, s/o Alla
Inepector pf Cmntrdl Be 1S
Sankeshwer Ranga, Belgaum.

QE'Umc

0m O

G.0.Cunninghem, s/o W.5.Cu
Inspector of Centrzl Excis
Ganesh Complex, S.C.Road,

.Anantharam Singh, s/o A.
ﬂlr Customs Officer, A
Internetional Airport, Bom
Khan, s/o A.Habi

Officer,
port Celony,

No.15
Bombay

S, Devaraju, s/o R.R.Setta
Air Custome Officar, A-4.
S.V.Rogad, Vileparle, Uec

L'xoSoN

rasimha Murthy, &/o

s/o Shivappa,
&8

/0 Basewaneszpps,
Excise,

ba Patil,

o

)

nningham(late)
e, No.13,
Bangalore-9,

Chandan Singh,
ir Pogol Customs

ba}/|

/14,

-99,

yYya,
Jahu Airport Colony,
Bembay—=54.

Subbenna,

Rir Cu tome Officer, Palam Airport,

New Delhi,

H.A.Satyanarayena Swamy, s/o late H.Anjanzpps,
Inspector of Central Excise, Keolar.

Rafig Ahmed, s/o Mohammed Yusuf,

Inspector Jf Ceantral Exciess,

Statis thC(Hq'rs)., Bangalore.

S . /
hl.ul?&i’ﬂ?!(l‘lshn(, V’O N!.Sosr

Inspecter of Cantresl Excise
Headquarters Office, Ba

e
[

eB.Kulkarni, Inspacter of
Davang=re,

C.S.Hiremath,
Davengere,

Inspectar of

Me"eFekruddin, actor. o

Davangzra,

Inep:

ath, s/o Marth
of Ccnural Excis
.J. Mangelore,

K.Nagesh Kg
Inspector
e

Insp=ctor of Cea

=nivasaiah,
, Internal Audit Party'!A!

ngalore,

Centrel Excise,
Central Excise,
fCantral Excise,

ntral Excise,

eppa Kamath,
8, pQI,

. o&lr"’pll
ln F“ol\‘OoA'?
105/36(T)
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1. The Union of Indie, Reprscanted by its
Minietry of Home Affairs, Neu Delhi-1.

2. The Central Boerd of Excise and Custome,

New Delhi.

TeteTy,

%, The Collector of Central Excicse and Customs,
0D

Centrel Revenue Building, Queen's Roead,
P.B.No.5400, Bangalore-1.

4, G.Jlayespalan, 3engelore-2.

5, U.Ramakrishna, Mysore.

6., B.S5.Nanjunda Rao, Mysore.

2. D.R.Sidliyali. Sankeshuer, Belgaum Dist. (1 to 7

8. G.B.Joshi, Belgaum.
9, L.K.Kulkarni, Bengeslore-1.

10.Y.Siteram, Bangalore—1.

Respondent
A.No.B884/8

also

11.8.Raja Reo Kote, Davengere, Chitredurge Dist.

12. A.S.Nagaraju, Bangalore-39.
13.K.Krishnavarrier, Mangalere—57.
14, P,Parashuram, Bangalore—57.
15.H.N.Joshi, Hubli, Dharwad Dist.
16.D.Raghavendra Rao, Shimoga.
17.M.Neelakantan, Bangalore-1,
18,P.K.Shivenanda, Mangalore-57.
19 .R.H.Gothe, Hubli, Dharwad Dist.

20.S8.P.Pyrashan, Karuer,Uttara Kennada Dist.,
21.N.G.Kottur, Davangere, Chitradurges Dist,

22.D.0balesh, Raichur, Raichur Dist,
23,.G.Subbanna, Bangalore-1.

24 .,K,Shivashankaraish, Davangere, Chitradurga Dist.
25.1L .G.Pattanshetty, Sankeshuwar, Belgaum Dist.

26.,G,S0omanna, Bellary.
27.N.J.Udapi, Mangalore.

28.5.V.5auant, Kaeruer, Uttars Kennada Dist,

29,P.V.Keshave Murthy, Bangalore-26.

30,0.5.Maggavi, Karwar, Uttara Kannada Dist.

31.N.K.Badgi, Bangalore-1.
32.5mt.Sarojini M, Bangalore.

23 .G.D.Paw-skar , Bhatkal, Uttars Kannada Dist.

34,).5.Kulkarni, Belgaum.

35.M.H.Desai, Bangelore-52.

35.M.Sampangi, Bangalorezi,
37.H.S5.Bharmarzj, Mysore,

38,G.M.Kennikar, Hubli, Dharwed District.

39 ,R.GeMagdur, Harihear, Dherupgd Districte.

)
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40, K.T.Naik, Ankola, Kerwar District,

41, N.G.Hebbali, Bengelore-1,
42, GeNoKulkarni, Bangslore=-25,
43+ Co.V.Belanker, Bangalore,

44, D.Abdul Rehim, Hospet, Chitradurgs Dist,
45, K.Sudhindr. Rzo, Bangzlore-1,

46, C.Rajagopala, Karwar, Uttera Kennads Dist.
47, P.X.Joshi, Bangalore-1,

48, F.Thomas Paul, Belgaum.

49, F.B8.Sambrani, Dhsruad,

50 N.R.Kagalksr, Bhedravethi, Shimoge Dist.,

51. P.Viswanathen, Bangzlore,

52, V.3.Bengsri, Hubli, Dharwad Dist,

53. H.N.Bhand-ri, Malpe, Udipi Taluk, Dzk, Kennada Dict.

54, D.C,Gudihal, Dhzruasd Dist.

5. KeN,Shantaveerzppe, Bzngalore-1,

(83

55, B.B.Pandit, Honnswar, Uttara Kannada Dist,
57. R. Rangarsjan, Mysore,

58. MN.Subba Rao, Tumkur.
59. G.logenathan, Bzngrlore-1,

60, U.R.Shashisekhar, Bzngslore-20,
61, R.P.Kidwalkar, Bzlgaum.

62. Y.N.pI‘ESFd, B{‘ng\?lorﬁ'—l'.

(&)
ot
L]

63. G.Veeranna, Grdagi, Dheruad Di

64T .S.T@ndulker, Karwar, Uttars Kannz

n
oL
[34]

65, M.R.Jokathi, Dandeli, Uttare Kannada Dist,
66. M.Kennappan, Holenarispur, Hasssan District.
bl K.S;ChandrESQRhﬁr, Bangalore,

68. B.P.Neik, Kushalnzgar,

69. S.I.Doddemani, Jemkhandi, Bijzpur Dict,

70. M.P.Naik, Harihar, Dherwad Dist,

71¢ JiB.Madtha, Mangalore-57.
72, S.G.Paschapur, 3idar,

AN el



73. M.B.thn?pur, Bengﬂlor8_1o

74, M.Shankeraiah, Bellery,

@
0

75. M.C.Srinivesa, Bangalore 20,
76. KeSs Ankli, Gokak, Belgaum Dist,

77. D.S.Kagelkar, Sirsi, Uttate Kannada Dist.

78. D.N.Neginhal, Mysore, ..o Respondents,
( Respondents 4 to 78 are 211 majors and working as
Inspectors of Cantral Excise at the Respective
Places mentioned against their names

(Shri m.s. p?dm

r i~h, Br.M.S.Nzgaraj
and Shri Siran Ja

2 1lo
.11 ... Advocctes)

m
a

These applicetions czme up before the Court
and Hon'ble Shri P,Srinivesan, Member(A), macde the

following:

Theese a2re three composite applics=tions by 86
applicents and one individuszl 2pplicetion which were originaslly

filed as writ petitions before the High Court of

(=

@

m

Karnatake and heve since heen transferred to this
Tribunal undesr Section 29 of the Rdministrative Tribunels
Act, 1985, All of them involve 2 common issue, namely,
the determinetion of inter se seniority in the cadre of
Inspector of Central Excise in the charge of the Collecter
of Centrel Excise, Bangalore, of persons recruited to that
cadre through three separste channels, namely, by promotion
from sub Inspectors of Centrzl Excise, by Premeotien frem
ministrisl renks (Upper Divieion Clerks) and by direct
recruitment in the open market, Departmental candidetes
with the requisite qualific-tions could =2lso compete for
direct recruitment and indeed some of the direct recruits
impleaded herein belong to that category. All the

applicants are promotees from the ranks of Sub Inspector
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ef Central Exeise, while the resp-hdents are mestly
premetees frem the ministerial ranks and a few directly
recruited Inspectsrs ef Central Excise. All the parties
ts the liticatien a2gree that these applicatiens can be
cenveniently dispesed ef by a cemmen erder. Hence this
erder,

2. As mentiened abeve, there are 87 applicants in
all befsre us. They were represented bylf’lur ceunsed,
namely, Sarvaehri Subramanya Jeis, M.T. Kesava Iyencgar,

T. Chandrasekhar and G. Chandra Kumar. There are 78
respendents altegether ef whem three are the Cevernment

of India and its efficials and the remaining 75 are indivi-
duals whe are likely te be affected ene way er the ether
by the esurse of this litiéati-n. The GCevernment af India
and its efficials were represented by Shri M.S.Padmarajaiah,
Senier Standing Ceunsel. DOr. M.S. Nagaraj and Shri Kiran
Javali appeared fer seme af the respendents: while three ef
the respendents, namely, Shri Shanti Veerappa, Shri Rajrae
Kete and Shri V.B. Bengari, addressed us pers-nally. The
matter was heard en six days when several decuments were
filed and a leng list ef judicial decisiens cited by rival
esuncsel,

3. We new turn te the facts civing rise te the
present liticatien.

4, Reeruitment and senierity rules in pursuance of
Article 309 ef the Censtitutien in respect ef pests of
Inspecters of Central Excise were netified fer the first
time en 2-6-1379, Prier te that date, these matters uwere
requlated by Exeecutive Orders. The applicants whe were
all suk Inspecters ef Central Exeise (SI) earlier, were
premeted as Inspectsrs ef Central Excise during the vyears

1970 te 1573. They were, therefsre, ceverned fer the

purpeses ef recruitment and senierity, by Executive Orders

pRINGHL (1 F S



-

issued frem time te time in the ferm ef letters er
instructi‘ns or srders by'the Ministry ef Finance (the
Ministry fer shert) er by the Central Beard ef Cxcise

and Custems (the Beard). The right ef Gevernment (Res-
pendents 1 te 3) ts reculate these matters by Executive
Orders in the absence of statutary rules netified in
pursuance ef Article 309 ef the Censtitutien has net been
challenged in these applicatiens. This, in sur epinien,

is as it sheuld be in viesw eof the sbservatiens ef the
Supreme Ceurt in P.C.SETHI VS. UNION OF INDIA, 1975 SCC

L&S 203 and in ether cases. Ner has it been urged that
the Executive Orders in ferce during the peried under
censideratien, by themselves, vislated any article ef the
Clnstituti-n. On the sther hand, it is enly the manner

in which the rules embedied in these Orders were imple-
mented that has ceme under attack. UWe will netice this

as we g aleng.

S During the years 1966 te 1373, the pesitien,
breadly speaking, was that reeruitment te pests of Inspectsrs
ef Central Excise was ts be made frem mere than ene soﬁrce,
quetas being tixed fer each ssurce ef recruitment. Senierity
was te be regulated by retatien ef vacaneies between reeruits
frem the different seurees accerding te their respective
quetas. There was seme cenireversy in this regard which
we shall refer te in due ceurse. The gquata system ef
recruitment was; hswever, relaxed cn.three eccasiens, in
terms of Ministry's letters dated 28-10-1966, 18-6-1970
and 22=7-1972 by which pests ef SIs were upgraded te these
ef Inspecters. These upgraded pests were te be tilled in
exclusivély by premetien ef existing SIs subject te their
being feund fit fer premetien. The rules ®f recruitment

in ferce at the relevant time (previding fer quetas frem

different seurces) were speeitically relaxed fer this purpsse.

(AENESC § -
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Tfe SIs se premeted te the upgraded pests en each ef the three
eccasisns were te be placed en blec in the seniarit§ liet.
Apart frem these upgraded pests, all ether vacancies &f Ins-
pecters were te be filled in frem mere than ene seurce; the
ratie ef recruitment (guetas) and the censequent retatien eof
vacancies fer the purpese ef senierity — if that be eventually
held te be the applicable principle = as between the different
seurces ef recruitment prevalent frem time te time were as

fellews =

Yacaneies arising Quetas
Frem 27=-9-1966 te = 2 premetees frem the ranks
23~7-1971 ef SIs: 1 premetee frem

ministerial ranks, i.e.
Upper Divisien Clerke(UDCs)

Frem 24~7-1971 te - 2 SI premetees: 1 UDC
31=7=1872 : premetee; 1 Direct recruit
(DR)
Atrter 31-7-1972 = 3 DRs : 1 UDC premstee

Thus, the Ministry's letters dated 28-10-1966, 18-6-1970 and
22-7-1972 upgrading pests ef SIs ints these ef Inspecters
which were te be filled in exclusively by SIs feund fit ter
premetien in relaxatien ef the prevailing rules ef recruitment
fermed three watersheds between periads eof eperatien sf the
queta rule ef recruitment. The letter of 22-7-1972 spells
eut in detail hop the senierity ef etficials recruited te
the upgraded pests (para 2(iii) ef the letter) sheuld be
reculated vis-a-vis these premeted er directly recruited te
the vacanecies existing immediately befere the upgradatien
(para 2(ii) ef the letter) er arising after the upgradatien
(para 2(iv) ef the letter). It will be useful ta repreduce
the relevant paragraph = para 2(v) = ef the said letter here
fer twe reasens: firstly, the applicants - SI premetees -
appeinted te the upgraded pests reterred te in the said
letter = cemplain that the prineiples adumbrated in para 2(v)

have net been preperly applied and secendly these prineiples
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ceuld be called inte aid fer selving similar prebleme of
inter se senierity arising eut ef the earlier uporadatiens
(by Ministry's letters dated 28-10-1966 and 18-6-1970) :
"{v) Ufficers appeinted ts the psst ef Inspecter
ef Central Exeise (0C) in accerdance with sub-
para (ii) abeve will rank en blec senisr te the |
efficers appeinted in aeccerdance with sub=
paras (iii) & (iv) abave, the inter se senisrity
et the etficers appeinted in accerdance with the
existing precedure, i.e. as per the rester pasi-
tien. Officers appeinted in aecerdance with
sub-para (ii) absve will be determined in accerdance
with the existing precedure i.e. as per the rester
pesitien. Ufficers appeinted in accerdance with
sub=para (iii) abeve will en blec rank seniar ta
the efficers appeinted in aecsrdance with sub-
para (iv) abeve. The inter se seniserity ef the
efficers appesinted in accerdance with sub-para
(iii) abeve will be in the erder of their inter
se senierity in the crade sf Sub-Inspecter énd
the inter se senierity ef the efficers appeinted
in accerdance with sub=-para (iv) abevs will be
determined in accerdance with the general erders
en the subject as per the rester pesitisn.®
As mentisned earlier, the respendents in these applicatiens
were either UDC premetees er DRs. They were appsinted as
Inspec£ars ef Central Exeise during the years 1971 ts 1973
within the queta available te them. The dates ef their
appsintment te (er te put in differently, the perisd ef
their eentinueus efficiatien in) the cadre of Inspecters
vis-a-vis the applicants have figured preminently in this
centreversy as furnishing anether basis fer determining
senierity in preterence te the "reta" principle. We will

have eccasisn te examine this later in this erder.
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6 The cadre of Inspecters ef Central Exeise is net

an all India cadre. Senierity lists ef persens in that cadre
are prepared frem time te time in the eharge ef each Cslleetar
ef Central Excise separately and cireculated by the Callectsr
cencerned. Premetisns te the next higher pest ef Superintendent
of Central Excise, Grsup B, within each Cellecterate are made
frem Inspectsrs ef that Cellectsrate in the srder of their
~senierity, subject eof csurse te their being censidersd fit
fer premetien by the Departmental Premetisn Cemmittee., Aleng
with his letter dated 8-4~1973 (Annexure £ te Applicatisns

33 te 46/86), the Cellecter ef Central Excise, Bangalare,
circulated a senisrity list of Inspecters ef Central Exeise.
The criterisn zdepted in preparing this list was said te be
the date of appsintment te the cadre whether by premstien
(frem SIs er UDCs) er by direct recruitment, It appears that
a large number af representatisns were received by the
Caellectsr af Central Excise frem UDC premetees and DRs cem—
plaining that Lhey sheuld have been given higher pesitiens ef
senierity by retating the vacancies between reecruits frem
different seurces in the ratis ef quetas in feree frem time
te time, Thereafter, the Cellecter circulated anether
senierity list as en 1-1-1977 under his letter dated
29~-10-1977 (Annexure F te Applicatiens 33 te 46/86) s we are
concgrned in this ease 091y with Part II ef this list in
which all the applicants and respendents find a place. All
SIs ef the Bangalere Cellecter's sharge (5 ef them being
applicants betere us) whe were premeted te the 43 upgraded
pests ef Inspecters ecreated as a result ef Ministry's letter
dated 18~6-1970 (Annexure B te Applicatiens 33 ta 46/86)
referred te earlier, were placed in this senierity list in

a bleck frem Serial Ne: 13 te Serial Ne. 55. Similarly,

all SIe (18 et them being applicants in the present litigatien)
premeted te the 27 upgraded pests sf Inspecters created in

the said charge as a result ef Ministry's letter dated
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22-7-1972 (Annexure D te applicatiens 33 te 46/86) were
placed in a bla&(at S.Nes. 253 te 279 : actually 28 pests
ef Inspecters were created by upgradatien in the Bangalsre
charge en this last sccasien, but enly 27 SIs were premaoted,
but we need net ge inte this in the present erder. The
senierity ef perssns appsinted te vacancigs (i) uwhich were
in esxistence befere the upgradatien ef pssts by Ministry's
letter of 18-6~1970, er (ii) which arese after this upgradatien
and befere the next upgradatisn by Ministry's letter ef
22~7~-1972, and (iii) which arese atter this secend mentisned
upgradatien, i.e. atrter 31=7-1972, was fixed by rastatien ef
vaeancies between the different seurces ef recruitment in
accerdance with the guetas in ferce at the relevant time,
In this way, UDC premstees and DRs as a class (75 ef them
impleaded as respendents here) came te scecupy relatively
higher pesitiens ef senierity in the list as en 1-1-13977
than they did in the earlier senierity list ef 1973 at the
cast of the applicants taken as a whele. The same principles
ef senierity as in 1977 were fellswed in subsequent gradatien
lists put sut by the Cellecter sf Central Excise, Bangalsre.
Annexure @ te applicatiens 33 te 46/86 is sne such list:
issued by the Cellecter af Central txcise, Bangalere, en
1~-2~1982, it purperts te list sut, in the erder of senierity,
Inspecters ef Central Excise eligible fer being censidered
fer premetien te the next cadre of Superintendent ef Central
Execise, Graup B. The applicants want us te quash Annexures
F and ) te applicatien Nes., 33 te 46/86 and, in effect, te
restere the senierity list ef 1973 (Annexure t) er rather,
the principles en which Annexure £ has been cempiled.
e We may at this stage dispese s8f the cententien
urged en bghalf @t the respendents 1 te 3 by Shri Padmarajaiah
that these applicatiens sheuld be dismissed en the grsund ef

laches., Ctven theugh the senierity list as en 1-1-1977,
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breught aut en 29~1J-1977 upset the relative senierity ef
Inspectsrs fer the first time te the disadvantage ef the
applicants and the like, the real effeet ef this revised
senisrity came te be felt when the list ef Inspectire eligible
fer premetisn as Superintendent of Central Exeise (Annexure Q)
was issued en 1=-2-1982, These applicatiens having been filed
as writ petitiens in 1982 eannet, therefere, be censidered
belated.

By The arguments put ferward by Shri Subramanya Jeis,
learned ceunsel fer the applicants acainst the seniserity lists
at Annexures F and Q ran as fellsws:

In the impucned lists, UDC premetess and DRs whe censtitute

the respendents were placed absve SI premetees (whe are the
applicants) whe were actually appeinted as Inspectsrs earlier.
Ministry's letters dated 18-6-1970 and 22-?-1972 by whieh

pests of Sles were upgraded had‘clearly stated that the existing
rules ef reeruitment - aeeotj§:;;:t guetas frem different
seurces = were being relaxed and the upgraded pests were te be
filled up exelusively frem ene seurce, i.e.. by premetien frem
SIs. Therefsre, the principle ef senisrity by retatien ef
vacancies which was pesited sn the gueta system ef recruitment
had ne applicatien ts the upcoraded vacancies, The cencept ef
upgradatien, Shri Jeis argued, excluded the cencept ef premetisn
and guetas had relevance enly te premetien. Ths legal pesitien
in this regard steed cencluded by the decisien ef the Supreme
Ceurt in the first B.S.GUPTA CASE AIR 1972 SC 2627. As fer
vacancies which arese befere and after each ef the upgradatisns
af 1970 and 1972, appeintments te the queta vacaneies available
te UDCs and DRs were made leng after the appesintments te the
cerrespending queta vacancies availagle te the SI premetees and
therefere, the "rsta" principle of senierity ceuld net be
applied te these vacancies alse. The preeminence of centinusus

efficiatien a= a facter in determining relative senierity ef
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recruits frem different seurces was stressed by the Supreme
C;urt in N.B. CHAUHAN'S CASE (AIR 1977 SC 251), S.B. PAT-
WARDHAN 'S CASE (AIR 1977 SC 2051) and in thé minerity judge-
ment ef Desai J in KAMAL KANTI DUTTA'S CASE (AIR 1980 SC 2056).
These decisiens had been fellswed in Janardhana's case AIR
1983 SC 769 and by the Delhi Bench ef this Tribunal in
K.N.MISHRA'S CASE, reperted at page 270 ef ADMINISTRATIVE
TRIBUNAL REPORTER, September 86 issue. Therefere in se far
as the impugned lists placed the raspsndents whe were appsinted
later abeve the applicants whe were appeinted earlier, they
deserved ts be struck dewn as vislative ef Articles 14 and 16
ef the Censtitutien,
9. Shri Jeis then drew eur attentien ts the case of
K.C.VIJAYAN VS UNION OF INDIA 1979 (3) SLR 156. In that case,
an Inspeecter of Central Exeise in the charge ef the Cellecter
of Central Exciée, Cechin, whe,like seme @f the applicants
befere us, was an SI premetee t@ the rank ef Inspecter ef
Central Exeise in an upgraded vacancy, had challenged the
higher senierity acc;rdem te UDC premetees sver himy, thsugh
thellattar had baan appeinted as Inspecters after him. A
single Judge of the Kerala High Ceurt upheld this challenge;
£his decisien had been cenfirmed by a Divisien Eench of the
same High Ceurt and the matter had net been carried te the
Supreme Ceurt by respendents 1 ts 3 (i.e. the Cevernment)
whe were alse respendents hefere the Kerala High Ceurt er,
ary o e
fer that matter, by ano%horLfespondents representing the
UDC premetees. The Cellescter of Central Excise, Cachin, had
implemented the decisien ef the Kerala High Csurt in his
charge by suitably recasting the senierity ef Inspecters ef
Central Excise. There ceuld net be different rules eof
senisrity in the ditrerent Cellectsrates as the Ceniral
Excise department was ene all ever the csuntry.
10, Shri M.T.Kesava Iyengar, learned csunsel, appearing

fer the applicant in ‘Applicatien Ne. 46 (Shri A.V.Shivadas)
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cenceded that respendents 1 t-‘3 had net applied the "resta"
rule of senierity te the upgraded vacancies ef Inspeeters.
Sub Inspecters premeted en each eccasien in 1970 and 1972 te
euch pssts had indeed been placed in twe separate blocksin $(
the impuoned seniarity list ef 1977 as well as in the list

at Annexure Q. But accerding ts Shri Iyengar, the quasta rule
had been relaxed sn ene mere secasien in faveur ef premetien
exelusively From'SIs and that was by a letter dated 22-10-1971
fr;m the Under Seeretary of the Beard te the Callectsr af
Central Cxcise, Bancalere., He filed a cepy ef this letter
during the ceurse af the hearing and teek us thrsugh its
centents. Accerding te him, 34 pests ef Inspecters mentiened
in this letter were released frem the eperatien af the queta
system ta be filled in exclusively by premetien ef SIs and
therefere, all SIs se premsted sheuld have been placed in ene
bleJLin the senierity list. But respendents 1 te I had
inserted reeruits trem ether ssureces between these SI premetees
in the impugned senierity list as en 1-1-1977 by inveking the
reta rule of seniserity which was clearly inapplieable. In
this way, 52 SI premetees appsinted as Inspecters by an

erder dated 8-11-1971 (mest ef whem jeined by 11l-11-1971)
were made te alternate pesitisns ef séni-rity in the ratie

ef 221 with 26 UDC premetees, a majerity ef whem jeined enly
en 6-12-1971 i.e. abeut a menth later, 18 mere SI premetees
appsinted by the same erder (dated 8-11-1971) shared the
next 36 vacancies with 9 UDC premetees, seven of whem jeined
sn 6-12=1971 and ene en 24=3-1973 and 9 direct recruits whe
jeined duty in August 1982 in the erder ef 2:l:l, which were
the quetas then in feree. 14 mere SI premetees (cempleting

a tetal ef B84 appeinted te the upgraded p-sts,laccnrding te
Shri Iyencar) whe jeined as Inspectsrs in December 1970

and January 1971 had te share senierity pesitiens in the

same erder with UDC premetess whe jeined in March-April 1973

and direet recruits whe jpined in August 1972, In the result,
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UDC premetees and DRs were shewn as senier te SI premstees
whe had jeined as Inspecters as much as a year and 4 manths
earlier in seme cases., As acainst this, Shri Iyengar cen-
tended, all the 84 S1 premwtees sheuld have been placed in
sne blec abeve all the UDC premetees and DRs with whem they
have been made te alternate pesitisns ef senierity in the
impugned list ef 1-1-1977.

1Ll Shri Iyencar centended that while prescribing
quetas fer recruitment frem different ssureces, the Ministry
er the Beard hae net previded that senierity shesuld be
reculated by retatisn ef vacanecies in the ratie ef the
quetas, The impugned eenierity list ef 1=1-1977 (Annexure F)
refers te the Besard's letter dated 22-12-~1967 ter inveking
the principle @f retatien in respect sf persene appearing
at Ser;al N8.56 snwareds while the said letter ef 22-12-1967
talked enly of recruitment and net ef senierity. Shri
Iyengar drew eur attentisn te Ministry's letter dated
22-7~1972 which, in para 2(ii),prevides fer filling up
vacancies ef Inspecters existing immediately befere 1=-3-1972
(the date sn which the upgradatien ef 28 pests as a result
ef that letter was te take effect) in accerdance with the
recruitment rules existing prilr'te the issue ef that letter
i.e. the gueta rule ef 2:1:l between SI premetees, UDC
premetees and DRs; the said para did net prescrike a rule
of senierity by retatien ef these vacancies in the same
ratise. Therefere, respendents 1 te 3 erred in Fi*ing the
senierity ef UDC premetees and BRs whe were appsinted leng
after 1-8-1972 absve SI premetees appesinted earlier, pur-
perting te retate the vacancies existing prisr te 1-8-1972.
Referring te the reply te the applicatiens filed by the
17th respendent in applicatiens Ne.33 te 45 (Shri M.Nila-
kantan) Shri Iyengar refuted the cententien that UOC
premetees whe jeined as Inspecters en 6-12-197) were tully

eligible fer premetisn ae Inspecters en 8-11-197) itself
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i.e. when the applicants claiming senisrity ever them were
premeted, and they (the UDC premetees) weuls alse have been
premsted en 11-11-1971 if the viva vece test fer UDCs had
net been delayed by a few days. CShri Iyengar centended that
when the SI premetees were premsted by erder dated 8—11-1971,
there were ne UNDCs qualified fer premetien in their queta:
witheut geing threugh the viva vece test they ceule net be
said tes have beceme qualified, It is true they underwent
the viva vece test within 20 days ef the premstien ef the

SI premetees of Nevember 1971, but the fact remains that they
were actually selected fer prematien after their SI ceunter—
parts. Etven a shart delay in recrqitment frem the gueta sf
UDCs vis=—a=-vis premetien ef SIs meant a breakdewn &f the
queta system ef recruitment and therefere inter se senisrity
ameng them sheuld have been fixed sn the basis of centinueus
efficiatien.

1872 Accerding te Shri Iyengar, there ceuld have been ne
vacancies ef Inspeetsrs existing immediaiely befeore 1-8—1972‘
ts which UDC premstees er DRs ceuld lay claim under the
queta system in terce at the time. Therefere respsndents
whe were UDC prémotwes er DRe appsinted as Inspecters after
31=7-1972 ceula net be adjusted against pre-1-8-1972 vaean=-

cies (because such vacancies did net exiet) and sn that basis

' shewn as senier ts the applicant—-SI1 premetees appeinted te

the upgréded pests et Inspecters created by Ministry's letter
dated 22-7-1972, partieularly when the latter had jeined as
Inspectars earlier than the fermer ané haed centinususly
sfficiated in these pasts lenger. Theretere 16 DRs and

9 UDC premetees appewinted as Inspcctors,after 1-8-1972

deuld have been placed belew and net abesve the 27 SI premstees
appeinted te upgraded pests which came inte existence an
1-8=1972. Annexures F and § which placed the said UDC
premetees and DRs abeve the 27 SI premetees te the pre-

1-8-1972 pasts therefere deserved ts be quashed.
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3% Shri G. Chandra Kumar appearing fer applicant in
Na.884/86 adepted the argumente ef Shri Subramanya Jeis and
relied en the decisien of the Kerala High Ceurt in K.C,
Vijayan's ease 1979(3).SLR 156.
14, Shri M.S.Padmarajaiah, learned Senisr Standing
Ceunsel far respendentes 1 te 3, explained te us the principles
en mhiéh the impugned senisrity list as en 1-1-1977 had been
prepared. Nene ef the present applicante were premeted against
any ef the upgraded pests created in the Karnataka charce by
the Ministry's letter dated 28-10~1966., Vacancies arising
after that upgradatisn were te be filled up by premeting SIs
and UDCs in the ratie ef 2:l. The criterien ef inter se
senierity adepted in the 1973 senierity list based en centi-
nueus efficiatien in the cadre was net censidered apprepriate
in the backersund ef the gueta system ef recruitment that
was being fellswed, and the Ministry ef Heme Affairs Office
Memsrandum dated 22-12-1959. Where reeruitment is made frem
different seurces, acesrding ts fixed quetas, determinatisn
f inter se senierity as between recruits frem the ditterent

ssurces by retatien ef vacancies had been upheld by the

w

Supreme Csurt em several decisiens as reasanable and net
vislative of Article 14 and 16 ef the Censtitutisn. Cevernment
had, therefere, deliberately decided te apply the rstatisnal
principle ef senisrity by executive actien (which was permissible
when statutery rules had net been netified) te reeruite frem the
twe seurces appesinted te vacancies ef Inspecters which arese
befere the upgradatien erdered in Ministry's letter dated
18-6~70 and which were te be filled up i the ratie aof 23l

by premstien frem SIs and UDCs. In this way, Part II ef the
seninrity liet as en 1-1-1977 begins with 2 SI premetees
fellewed by ene UDC premstee, the same cycle repeating itself_
thereafter till Serial Ne.l2. Nene of the applicants whe are

SI premetses tigure in the list up te Serial Ne.l2 as nene ef

them wers appsinted against vacancies ef Inspectsrs which
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arese prier te the upgradatien sf pests erdered by Ministry's
letter of 18-6-1970¢ en the ether hand, respendents 4 ta 7,
being UDC premetees appeinted against these vacancies in the
queta available te them were accerded 4 eut of the 12 tep
pesitiens in the list. Thereafter, 43 SI premetess premeted
as Inspectnrslin the upcraded vacancies ereated by Ministry's
letter dated 18-6-1970 appear at Serial Nes. 13 te 55 in ene
bleck. Five af the applicants are included in this bleck.
Ne recruits frem any ether ssurce had been interpesed between
thems In respect @f vacaneies arising after the appeintment
ef these 43 SI premetees, the qyeta system ef recruitment was
. resumed : persens appeinted ts these vacancies had therefere
been arranged in the list frem Serial Ne.56 snwards in 2
repetitive erder ef 2 SI premetees fellewed by sne UDC premetee
till Serial Ne. 178, Serial Ne.l79 snwards represent vacancies
arising en and after 23-7-1971 when direct recruitment was
revived. Therefere the repetitive erder of senierity frem
Serial Ne. 179 is 2 5I premetees fellewed by ene UDC premstee
fellewed by ene direct recruit till Serial Ne.252. Sixtythree
of the applicants appeinted against queta vacancies available
te SI premstees and seventycn; respendents representing fer
the mest part UDC premetees énd seme direct recruits appsinted
against queta vacancies available te them were adjusted im
this way frem Serial Ne. 56 te 252. Thereafter, 27 SI premetees
appeinted acainst the upgraded pests of Inspectsrs created by
Ministry's letter dated 22-7-1972 have been placed in ene bleck
frem Serial Ne.253 te 279; 18 ef the applicants appear ameng
theme Finally ene of the applicants whe was net feund fit fer
premetien in the upgraded pests created by Ministry's letter
of 22-7-1972 and was premeted later was fixed in the list at
Serial Ne.287 in accerdance with the date of hie prsmetisn.
18% Shri Padmarajaiah cenceded that there had been

seme delay in filling up gueta vacancies available tes UDCs
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and direct reecruits as cempared te the appeintment ef SI
premetees in the cerrespending vacancies available te them,
but that did net mean that the gqueta system ef recruitment
had breken dewn. Fer instance, 45 ef 75 respendents whs
were UDC premetees were appeinted against their queta and
jeined as Inspectsrs an 6-12-1971. 45 eut ef the 87 appli-
cants were premeted against the cerrespending vacancies
available te SIs and they jeined as Inspeeters en 11=-11-1971
er thereabsut. The slight delay &f less than a menth in
filling up the UDC gqueta was due te the reassn that the DPC
fer selecting UDCs had te be held semewhat later than the
DPC fer SIs. This ceuld net be held against the UNDC premetees
ts deny them their preper senierity in accerdance with the
reta rule. Repelling the cententien @f Shri Subramanya Jeis,
he peinted sut that SIs appsinted against upgraded pests had
all been placed tegether as ene bleck in the senierity list
and recruits frem ether seurces had net been placed between
them. Vacancies existing befere the upgradatien ef pests
erdered by Ministry's letter dated 22=7-1972 falling in the
qusta ef UDCs and DRs were ne deubt filled up after the
premetien of SIs te the upgraded pnsté.e This again was due
te administrative reassns. The precess et direct recruitment
®
te these pests was initiated in August 1971 itself and
written test held in February 1972. The viva vece test was
held en 16-=7-1972 and the final list drawn up en thekame day,
Therefere, there was nething wreng in adjusting the 18 direct
recruits (15 ef them respendents here) se selected in the
queta vacasncies available ts them abeve SI premetees appeinted
against the 27 upcgraded pests created with effect frem
1-8~1972 by Ministry's letter dated 22~7-1972 (18 af them
being applicants befere us). In the cases of the sther
respendents alse, their dates sf appeintment were net se

much delayed vis-a-vis the appsintment ef SI premstees like
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the applicants as te deny them their rightful senisrity

oen the prineiple ef retatien ef vacancies and bring them

dewn as suggested by the applicants by taking inte acceunt
their actual dates ef appsintment. Shri Padmarajaiah

strengly refuted Shri Iyengér's claim that 84 pasts ef
Inepecters were uporaded te be filled up exclusively by
premetien ef S5Is in the letter dated 22-10-1971 frem the Under

by
Secretary ef the Beard., They were gueta vacancies available

te SIs and therstere these premsted against these vacancies

had te be adjusted in the senierity list aleng with recruits
frem sther seurces in the ratie ef their respective quetas.
Shri Padmarajaiah alss repelled Shri Iyengar's cententien

that there were ne queta vacancies fer UODCs and direct recruits
available prier te the upgradatien ef paests with effect frem
1-8=1972 by Ministry's letter of 22-7-1972, 0Out ef a sanctiened
strength of 506 Inspecters as en 31-7-1972, 474 were actually
in pesitien and 32 pests were vacant, 17 in the queta ef direct
recruits, 1ll in the queta et UDCs and 5 in the queta ef SIs.

17 direct reeruits taken against these vacancies whe jeined

as Inspectars after 1=8-1972 were theretere alldted pre-1-8-1972
vacancies abeve the upgraded SIs eof 1=-8-~1372 and given
senierity by retatien ef vacancies as explained earlier.

The gqueta rule of recruitment had been substantially adhered

te and se the reta rule ef senierity was rightly applied. He
alse refuted Shri Iyengar's cententien that there was ne rule
ef senierity by retatien of vacancies. Recruitment and
senjerity were being regﬁlated at the materiazl time by
Executive Orders and the reta rule af senisrity was alse
applied in praectice by Executive actien and this was dene
deliberately. Only if there was ne rule ef senisrity either
netified under Article 309 ef the Censtitutien er actually
fellsued in practice by Executive Orders ceuled the rule ef
centinueus efficiatien apply. The cententien ef the appli=-

cants in this recard, accerding ts Shri Padmarajaiah,

had ne merit. P‘ £\~—~"'ﬂ_:\§;}/
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16, Dealing with the judgement ef the Kerala High Ceurt
in K.C.VIJAYAN'S CASE, Shri Padmarajaiah peinted eut that ne
definite principle of senierity can be drawn frem that decisian.
In that case, the attentien of the Csurt hasd net been draun te
the existence ef the gueta rule ef recruitment during the
material time and the cerrespending rota rule sf seniarity
that was being applied., The Kerala High Ceurt had held that
SI premetees ts the upgraded pests sheuld appear in the senisrity
list en blec and alss that inter se senisrity ef reeruits fram
different ssurces sheuld he determinad an tha principle af
centinusus sfficiatien. Se far as the first part ef that ruling
is cencerned, SI premetees ts the upgraded pasts in Karnataka
charge had been placed en blec witheut recruits frem any sther
ssurce intervening betueen them. 'Sincs the existence ef the
queta rule ef reeruitment and the applicatien of‘the reta rule
af senisrity was net breucht te the attentisn a&f the Kerala
High Ceurt, their decisien, te the extent that i£ directed
senierity te be fixed en the basis ef centinueus sffieiatien,

o\ Coveek

cannoet be taken as laying dewn the cuspent pesitien in law en
the facts ef the present ease, Therefere, neither the decisien
of the Single Judge in YIJAYAN'S CASE ner the dacisi;n af the
Divisien Bench cencluded. the matter.~‘1n further suppert sf his
cententien, Shri Padmarajaiah dreu Qur attentisn te anether
decisisn rendered by a single Judce of the samsz Csurt en
24=2-1982 in 0.P.Ne.1585/82P filed by Smt.céngadaui, a UnC
promated te the pest ef Inspecter. The lesarned Judce sbserved
that the earlier decisisn ef the Divisien Bench did net prevent
the autherities frem assigning earlier netienal dates of
premetisn ts UDC premetees and en that basis treating them
as senisr te SI prematees whese actual dates of premetisn
were earlier. The learned Judge thus in effect kept epen the

questien of senisrity between SI premetees and UDC premstees.
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Therefere the preper test te be applied here was whether the
principle ef seniserity by retatien ef vacancies adepted by
respendents 1 te 3 was a valid prineciple in the facts and
circumstances of this case net effending any article ef the
Censtitutien, witheut reference te the decisien of the
Kerala High Ceurt relied upan by the applicants. The queta
system of recruitment having been specrated in respect of the
vacancies ether than the upgraded vacancies and net having
braken dewn at any stage, fixatien ef senisrity by retatien
ef vacancies in the ratie ef the quata fixed fer each ssurce
ef reeruitment was a perfectly valid ene and therefere the
challenge te thé senierity lists at Annexures F and § sheuld
be rejectesd.
14 Br. M.S. Nagaraj, appearing fer ene of tﬁe respendents
adepted the arguments ef Shri Padmarajaiah. His elient whe wase
a UDC was premeted as Inspecter as ; result ef a DPC meeting
held en 4-12~1971., The applicants wha claimed senierity abasve
him en the basis ef centinusus efficiatien were premeted by
erder datee 8-11-1971, It was a fertuiteus accident that these
applicants were appeinted abeut 20 days prier te his client.
Premstisn 8f SIs te the pest ef Inspecter was en the basis ef
senierity-cum=fitness, while premetien ef UDCe te pasts ef
Inspecters was by selectisn. Because of this, the DPC fer
prumbtian of UDCs had te include a representative of the Ceniral
Beard ef Lxeise afid Custems while the DPC fer premetisn of
Inspecters ceuld censist eof persens lscally available in Bangalsre,
There was a slight delay in helding the DPC fer UDCse till a
representative of the Beard ceuld ceme, Otherwise, his client
was qualified fer premetisn even when the applicants claiming
senierity ever him were premsted. If the DPC fer premetisn of
UOCs had been held aleng with the DPC fer prematien of Sls,
his client weuld alse have been premeted en the same day as

the cemplaining applicants, His client cannet be made ts suffer
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fer the fertuiteus circumstance, @ver which he had ne centrsl,
ef his DPC being held a few days later, Mereever, a feuw days'
delay in making selectien frem sne seurces ef recruitment cempared
te ansther essurce of recruitment cannet be taken as representing
a breakdewn ef the queta system leading te the abandenment of
the reta rule of senisrity. There was ne vielent departure frem
the queta rule ef recruitment as in Janardana's case er in
Narendra Chedda's case. In fact in ene srder dated 19-8-1971
by which 13 SIs like the applicants were premsted as Inspectars,
it was stated that their senisrity weuld be fixed after premeting
ministerial candidates in their queta. . This clearly shewed that
there was ne intentien at any time en the part of the Gevernment
te abanden the queta system ef recruitment. He, therefere,
pleaded that the impucned senierity list based on the principle
ef retatien af vacancies except in regard te the upcgraded
vacancies sheuld be upheld and the applicatiens dismissed.
18 Shri Kiran Javeli, appearing fsr nine respendents,
adepted the arguments ef Shri Padmarajaiah and Dr. Nagaraj.
19, We have given ;E}ous theught te the arguments advanced
by all the learned ceunsel befere us. UWe have carefully perused
all the decuments furnished in the ceurse of these prsceedings
and the varieus rulings cited at the Bar., Censidering the fact
that this litigatien is essentially between twe large gresups ef
perssns aspiring fer advancement in their career, we deveted
censiderable time te censider the rival cententiens with mere
than erdinary ecare, with refererice te tﬁe decided cases and the
numersus facts presented hefere us.
243 Shern ef details, the main peint at issue here is,
whether the reta principle eof senierity adepted by respendents
1 te 3 in fixing inter se senisrity between reeruits frem
different seurces was really the righﬁ principle te be adepted,
We have already stated that til; 1979, ne statutery rules ef
recruitment and senierity in respect ef Inspecters ef Central

Excise had been netified and that during the peried with which
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we are cencerned in this litigatisn, Executive COrders held

the field. It is well settled that recruitment and senierity
can be regulated by Exeecutive Ordere in the absehce ef statu-
tery rules previded that the Exeeutive Orders themselves de net
effend any article ef the Censtitutien. Indeced, there is ne
dispute that recruitment te the pests af Inspecters during the
peried 1970 te 1573 was te be made frem different seurces
aceerding te fixed guatas prevalent frem time te time., The
detailed pesitien in this recard prevalent frem time te time
has been set eut earlier in tﬁis erder. The existence of a
gqusta system ef recruitment dees net necessarily mean that the
retatienal principle &f senisrity sheuld be applied. In
N.K.CHAUHAN'S CASE 1977 scC (L&S) 127, the Supreme Ceurt

set eut its cenclusiens in para 32 ef the Judgement at pace
143 @f the repart. Their Lerdships stated, inter alia, that
"the queta rule dees naet, inmvita,ly5 invake the applicatien
ef the reta rule". In the present case, the respendent-
GCevernment did adept the reta rule of senierity as censistent
with the qusta rule of reeruitment s beth the rules were adepted
by Exeeutive actien. In “.K.CHAUHAN'S CASE, there was a
Resslutien ef the Cevernment referred te as the "1941 Rese—
lutien" which specifically called fer fixatien ef senisrity
accerding te the date eof appeintment, which led the Casurt te
ebserve that "senierity, nermally, is measured by length ef
centinueus, efficiating serviee = the actual is easily
accepted as the legal, This dees net preclude a different
prescriptisen, Cunstituti-nglity tests being satisfied.™

(page 147 of the repert). It is elear frem this that the

rule of centinusus efficiatien was faveured by the ceurt in
that case en "the matrix ef the special facts and rule therein".
In PATWARDHAN'S CASE 1977 SS (L&S) 391, the ceurt was net

really cencerned with the queta system ef recruitment er the
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reta rule eof senierity. There the questien was whether cenfir-
matien in a grade sheuld be the criterien fer determining
esenierity in that grade. Hewever, the csurt made the fellsuing
ebservatien in the ecsurse of its judgement :
A1l ether facters being equal, centinusus
afficiatien in a nen—fertuiteus vacancy
sught te receive due recegnitien in deter-
mining rules ef senierity as between per-
sens recruited frem different ssurces....”
It will be immediately neticed that the Ceurt laid dewn enly

a qualified prepassitien viz. that centinueus etficiatien weuld

receive due recegnitien, all ether factsrs being equal. In his

minerity judgement in K.K.DUTTA'S CASE, 1980 SCC (L&S) 485,
D.A. DESAI, J, reterred tes an "impertant rule well recegnised
in the service jurisprudence that in the absence et any valid
rule of senierity date of centinueus efficiatien prevides a
valid rule ef senisrity." The learned Judge did net say that
centinuasus efficiatien is the enly valid rule ef senierity.

It weuld ceme inte speratisn in the absence ef any wther valid

rule, Meresver, this ebservatien shsuld be read in the
centext ef the earlier ebservatien ef His Lerdship regarding
the reta rule of recruitment:
"Bluntly translatesd it means that the direct
recruit whe was never in service when pre—
metee was premeted, prsbably he may ke a
student, maybe he may net have even pacsed
the cempetitive examinatien, yet may ceme
inte the picture and challenge sne whe has
already been serving in the Department fer
a number ef years."
In ether werds, where the reta rule et senierity leads te
startling results, i.e. where a persen recruited mahy years
later becemes senier te ansther reciuitsd that many years
earlier, there is much te be said fer the rule &f centinusus
efficiatien, The facts in Janardana's case were that due

te exicencies ef service, rules previding fer quetas frem

different seurces had te be relaxed and yet the reta rule
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of senierity was ssught te be applied, The ceurt sbserved that'
the result of deing se was that a persen recruited te the pest
in questien in 1962 weuld beceme junier ts ansther persen
recruited in 1978 by applying the reta rule., Even after
netieing this "traumatic effect", fﬁﬁir Ler dships derived the
prineiple #f centinusus efficiatien in that ease enly frem the
rules geverning recruitment and senisrity placed befsre them
which cenferred a discretian sn the Cevernment te make recruit-
ments frem either ssurce. In G.S,LAMBA'S CASE 1985 SCC (L&S) 491
the ceurt naticed that there had been 2 large deviatiern frem the
gqusta rule sf recruitment and theretsre held that the rsta rule
ef senierity csuld net ke applied as between recruits frem
different ssurces, At the same time, it was recognisea that
when the queta system of reeruitment més in eperatien, the rata
rule of senisrity weuld be perfectly valid. Adherence te the
queta rule need net be with mathematical precisien, but a
substantial csmpliance with that rule weuld justify the rsta
rule af senierity beinc applied. UWe m;y cenclude this review

with the sbservatiens ef the Supreme Csurt in a very recent

fa

judgement delivered in ASHOK CULATI & ORS'YS B.S.JAIN & ORS

1986(2) SCALE 1062 (para 13 at page 1068 ef the repert) s

yes are net aware ef any prineciple er rule
which lays deaun that the length ef centinsus
efficiatien service is the enly relevant
criterien in determining eenierity in a
particular cadre or grade, irrespective

of any specific rule ef senisrity te the
centrary. It is necessary te emphasise

that the principles laid dewn in the tuwe
leading cases af N.K,CHAUHAN AND S,.B.
PATWARDHAN, reitsrated in BALESWAR DASS!
case and subsequently fellewed in several
deeisien are net an autharity fer any such
prepasitien....Thess autherities newhere

lay dewn that the same prineciple i.e. the
length &f centinueus efficiatien must be

the esle cuiding facter and the enly eri~
terien in determining seniserity ef such
ad-hec empleyees vis~a~vis direct reeruits.”

21, Applying the prineiples laid dawn by the Supreme
Ceurt te the facts ef this case, what de we find? The

Executive Ordere previded feor reeruitment frem different
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ssurces accerding te gquetas prescribed frem time te time.
A eareful lsek at the impugned senierily list sheus Lhat
reeruitment was actually made accerdin® t® the quetas
whenever the gqueta system was in ferce, i.e. apart fram
appeintments te the upgraded pests, There were seme
delays in making premetiens in the UDC's gqueta ar fram the
direct recruitment gueta, but these delays were net such
as te sugoest a substantial deviatien frem the gqueta rule
ef recruitment. As many as 45 ef the 75 fespnnﬁenté whe
were UDNC premet=cs jeined duty as Inspecters between ene
te six menths after 55 ef the applicants appsinted agasinst
the cerrespsnding qusta ef SIs and their inter ss scnisrity
has been tixed by applying the reta rule. 17 direct recruit-
respendents appsinted acainst queta vacancies available ta
them existirig as en 31-7=1972 were appeinted in Aucust 1972,
but the recruitment precess started in Aucgust 1971 when
departmntal ecandidates were asked te give thsir names and
written tests were held in February 1972. The delay in
their recruitment frem the date the vacancies in their guete
Arese was less than a year and it was due teo administrative
reasens. UWe see nething wreng in their being adjusted in
the pre-1-8-1972 vacancies by applying the rsta rule. In
N.K.,CHAUHAN'S CASE, Krishna Iyer J. ebserved that it uwas
epen te the Gevernmenit te chsese "a year or ether perisd"
as a Qnit ta eperate the gqueta system, In COL.A.S.IYER VS.
V.BALASUBRAMAN IAM, 1980 SCC{L&S), the Judgement ef the
Ceurt was delivered by the same Judge and his Lerdship
epined that a reasenable peried in which te eperate the
gueta system ef recruitment aleng with the cencemitant
"pota" rule ef senierity weuld be three years, In sther
werds, if the intetval ef time between recruitment frem tue
or three ssurces is net unreasenably lang, = as it was
in JANARDANA'S CASE, ®r LAMBA'S CASE, er NARENDRA CHEDDA'S

CASE = the reta rule et . senierity ean be applied
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the Gevernment had every right te adept the reta rule, as
censistent with the queta rule of recruitment which has,
in eur epinien, been substantially cemplied with, slight
delays in recruitment as between the different ssurces,
net censtituting a departure frem the gqueta. Ue agree
with the learned ceunsel fer the respendents that the 84
pests mentiened in the letter dated 22-10-1972 were net up-
craded pssts reserved fer SI premetees exclusively but snly
represented their sﬁare et the vacancies under the queta
system sperating at the time. There is ne deubt in sur mind
that the Cevernment deliberately eperated the reta rule sf
senierity by Executive actien alsng with the queta rule of
recruitment. UWe are alse satisfied that there were vacancies
in the gqueta ef UDCs and direct recruits as en 31-7-1372
aéainﬁt which UDC prematees and direct recruits appsinted
after 1-8-1972 ceuld be adjusted by applying the reta rule.
The principles of inter se senisrity as between appsintees te
vacancies arising befere and after the upgradatisns erdered
in Ministry's letters dated 22-7-1972 vis=a-vis SIs appeinted
te the upgraded vacancies were reasenable and ceuld be applied
en the earlier eccasisns alse and that is what has been dene.
We find ne infirmity in this either. UWe de nat agree with the
cententien ef Shri Iyengar that these prineiples were net
preperly applied.
22, These applicatiens, as already explainad,vhave
challenged the senisrity iists at Annexures F and § te
Applicatiens 33 te 46 en the greund that the applicatien ef
the reta rule of senisrity was discriminatery and that senisrity
sheuld have been fixed on the basis ef centinueus efficiatien
in the cadre. Fer the reasens sct sut abeve, we see ne merit
in this challenge, UWe, therefare, :eject 1te
23, Ue may new refer ts the judgement ef the Kerala
High Ceurt in K.C.VIJAYAN'S CASE delivered by the Single Judge

and the erder of the Divisien Beneh dismissing an appeal
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against that judgement. As peinted eut by learned ceunsel far
the respendents, it dees net seem te have been breught te the
netice of the learned Judces that there was a quaeta system of
recruitment prevailing at the time and that therefere the rata
rule ef senisrity was being applied. Beth the Single Judge and
the Divisien Bench therefere preceeded en the view that the enly
principle of senierity applicable was that ef centinueus sffi-
ciatien. If their attentien had been drawn te the fact that
there was a reta rule of senierity censcieusly applied by
respendents in view ef the queta rule of recruitment prevalent
frem time ts time, the decisien may have been different, It is
significant te nete that in the erder ef thq Divisien Bench, it
is ebserved that netienal dates ef premetien had net been civen
te UDC premetees leading te the inference that if suéh netisenal
dates had beéen given and these dates were prier te the appeint~
ment af 51 premetees, the fermer weulé rightly be senier ts the
latter. It was on the basis ef this ebservatien that in the
subsequent judgement in 0.P.1585 ef 1982 GANGADEVI VS UNION OF
INDIA AND ORS, a single Judge of the same High Ceurt sucgested
that the petitisner Smt.Cangadevi, a UDC premetee ceuld make a
fresh representatien te the Central Gevt. regarding her senierity
and the Unien ef India ceuld dispese et her representatien en
merits. He thus indicated that Smt.Cancadevi csulé be assioned
an earlier netienal date of premetien and en that basis civen
senierity ever K,C.Vijayan. The applicatien ef the reta rule of
senierity preduces the same result when a persen recruited frem
one ssurce is adjusted against a vacaney whiech arese a few menthe
earlier,<%h@ vacancy being available te the seurce of recruitment
te which he bellng%)and is thereby made) senier ts ansther appeinted
garlier te a cerrespending qusta vacaney available te a different
seurce of recruitment. In ether werds, the appeintment ef the
fermer efficial dates back te the time when the vaecancy te which
he was premsted became available by the applicatien sf the prineiple

ef retatien and that is his netienal date of premetien. Therefere,
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when upheldinc the impugned senisrity lists and the reta
rule of senierity fellawéd therein, ws have alse, in effect,
recegnised the richt ef Cevernment te assicn netienal dates
ef appeintment te recruits frem different seurces and reculate
their senierity accerdingly as was dene by the Kerala High
Caurt. The enly difference is that, in aur.apinian, where
the reta rule of senierity is eperated, ne separate srder is
required assigning netienal dates ef appeintment.
24, After the cenclusian af the hearing in this case,
seme ef the applicants have filed written submissiens an
25-2=1987 praying that we sheuld take inte acceunt a Jecisian
sf the Supreme Coeurt briefly reperted in the Deccan Herald of
14th February 1987. Nermally we weuld have ionered such sub-—
missians made atter the hearing had clssed, Hsuever, as
reference is made te a judcement ef the Supreme Court, wé
perused the newspaper cutting filed with the written sub-
missiens carefully, the full text thereef net béing available,
We find that in that case, the rules sf recruitment were
challenged and that the faets therein are alce net in pari
materig with these ef the present applicatiens. The vieus
expressed by us abeve theretere remain unafrfected,
25, In the result, the applicatiens are dismissed.
Parties te hear their ewn cests,
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