BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH BANGALORE

DATED THIS THE STH SEPTEMBER, 1986

Present: Justice K.S.Puttaswamy,. Vice-Chairman
Shri P.Srinivasan Member(A)

Application No. 243/86(T)

Mahaboob Ali Khan,
Tool Maker,
Methods, Engineering Department,
515 Army Base Workshop,
Ulsoor,
Bangalore=-8, eseshpplicant
(Shl'i Ranganath Jois eeeee Ad“ﬂcate)
Ve,

1. Union of Indiﬂ,
Secretary,
Ministry of Defence,
Raksha Bhavan,
New Delhi - 1,
2. The Commandant, 515 Army Base Workshop, ;
Ulsoor,
Bangalore - 8,
3. The Major,
Administrative Officer,
515 Army Base Workshop,
Ulsoor,
Bangalore-8. «+o Respondents.

( Shri H.S.padm&rajaiﬂh e0ecceoe AdVOcatB)

The application hes come up forhearing before Court today.

Member (Administrative) made the following:

ORDER
The Applicant filed Writ Petition no. 2705 of 1980 before the
Kernateka High Court which, on trensfer, has been taken on fils ae
Rpplication no. 243/86(T) before this Tribunal.
When the proceedings in the Writ Petition were heard in the
High Court, the following order was made on 30.5.862

"mr, Nandeeswar, learned Counsel for respondents, submitted
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that the petitioner has not been selected to the higher
post by the Selection Committee and he has been selected
only to the lowsr post which has been offered to him now.
Mr Joie, learned counsel for the petitioner contends to
the contrary and he submits that if the petiticner has
not been sslscted toc the higher poet he would withdraw
the petition. To verify these controversial facts Mr
Nandeeswar is requested to produce the records, Call

next week."

The Applicant, who was working as a "tcol maker®™ in the 515 Army

- Base Workehop, Ulsoor, applied for the post of Foremen (Pert 11 Cadre)

in response to an advertissment issued by the Commandant of the Workshop
on 8.8,76. He also applied at the same time for the peet of Senior
Chargeman Grade I, He was interviewed by a selection board which had to
select candidates for all the poste advertissd, According to the
Applicant, he was placed on the top of the combined list of persons
selected for the various posts. Therefore ha contends thet he should
'have buen offersd the post of Foreman (Part Il Cadre) but he wes,
instead, offered a lower post of SeniorChargeman Grade I. As will be
eeen from the order of the High Court extracted above, Learned Counsel
for the Applicant had fairly conceded that if it was shown that the
petitioner was selected only for the lower post of Chargeman Grade 1

and not for the post of Foreman (Part II Cadre) he would withdraw the
Writ Petition (as it then was(), UWe are bound by this conceesion and so
is the Applicant's learned Counssl. Learned Counsel for the Respondents,
Shri Padmarajaish, showed us the records of the sslection committee which
shows that while 2 other persons had qualified for selection for the post

of Foreman (Pert I1 Cadre) the Applicent's name was placed only in the



list of pereons selected for appointment as Senior Chargeman (Part 1 Cadre)
at number 1 in the order of merit. In the light of this, we do not see any
merit in the Applicant's contention that he should have been offered the
post of Foreman (Part II Cadre) for which he was bot,‘in fact, sslected.

We have to go by the records maintained in the ordinary course of

business contemporaneously and if this is done, the Applicant hae to

fail, In the result, the application ie dismissed. No order ae to costs,

IV A N

(K S Puttasuﬁi/’) (P. Srinivasan)
Vice=Chairman Membar(AM)



CENTRAL ARDMINISTRATIVE TRIBUNAL

BANGALORE BENCH
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; Commercial Compiex(BDA)
Indiranagar
Dangalore - 560 838

Dated 3 g APR\QBB

REVIEW APPLICATION NO (&) 49

/88
in application Nos. 243/86(T) & 862/87(F)
W, D, NO (8) J
Applicant fe) Respondent (s)
Shri Mahaboob Ali Khan V/s The Commandant, 515 Army Base Workshop,
To Rangalcre & 3 Ors
1. shri Mahaboob Ali Khan 5. Shri Mohammed Fazluddin

Foreman

Methods Engineering Department
515 Army Base workshop

Ulsoor

Bangalore - 560 008

No. 1907, Master Craftsman
Methods Engineering Department
515 Army Base Workshop

Ulsoor

Bangalore - 560 008

6. The Secretary

2. Shri KeJe Shetty Mini stry of Defenbe

Advocate
South Block
115, sampige Road New Delhi - 110 011
Malleswaram
Bangalore = 560 003 7. Shri M.S. Padmarajaiah

Central Govt. Stng Counsel
High Court Building
Bangalore = 560 001

3. The Commandant
Electrical & Mechanical Engineering
515 Army Base Workshop ’
Ulsoor
Bangalore - 560 008

4. The Presiding Cfficer
Board of Cfficers for Selectiocon
of Technical Supervisors
C/o The Commandant
Electrical & Mechanical EZngineering
515 Army Base Workshop
Ulsoor
Bangalore - 560 008

“Subject s SENDING COPIES OF ORDER MASSED BY THE BENCH

Please find enclosed herewith a copy of ORDERASTAN/ MIRRIXMNK BRI
passed by tRis Tribunal in the above said/gpe&.%ggtion(a) on 31-3-89

DEPUTY REGISTRAR
(mnTeTorn )




CENTRAL ADMIN ISTRATIVE TRIBUNAL
BANGALORE BENCH :BANGALORE

DATED THIS THE 31ST DAY OF MARCH, 1989

Present ¢

Hon'ble Shri Justice K.S5.Puttaswamy .. Vice Chairman
Hon'ble Shri P. Srinivasan «o Member (A)

REVILW APPLICATION NO, 49/1988

Mahaboob Ali Khan,

No.1907, Master Craftsman,

Methods Encireerinc Dept.

515, Army Base uWorkshop

Ulscor, BANCALORE.SB «e Applicant

(shri K.J.Shetty, Advocate)
ve

l. The Commandant,
tlectrical Mechanical Engg.,
515, Army Base Workshop,

Ulscor, Bangalore-8.

2. The Board of Officers for
Selection of Technical Supervisors,
(Ref: Do.1,No:15/Est.
ot: 4,.1.1979)

By its Presiding Officer
C/0 The Commandant,
Electrical Mechanical Engg.,
515, Army Base lLorkshop,

Ulscor, Bangalore-§.

3. FMohamed Fazluddin,
Foreman, Methods Encineering
Department,515, Army Base
workshop, Ulsoor,
Bancalore=8.

4, The Union of Indisz by its
Secretary, Ministry of Defence,
NEW DELHI. .+ Respondents

(shri M.S.Padmarajaiah, Advocate)

‘ff,;rj‘ i‘&\ This application having come up for hearing

today, Shri P. Srinivasan, Hon'ble Member (A) made the

ijy followinge
¥

“)»4;A? ORDER
=0t 4 The subject matter of this review application
is coming up before us for the fourth time after a brief

passage through the Supreme Court. UWhat the applicant .
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wants is that we should review our orders dated 5-9-1586 "
and 2-11-1987 disposing of application No. 243/86 (originally
filed as writ petition No. 2705 of 1980 before the High
Court of Kemataka) and application No, 862/87 filed by the
applicant tefore this Tribunal. In writ petition No. 2705
of 1980 filed before the High Court of Karnataka, the
applicant, who was working at the time as ; Toolmaker in
the Methods Engineering Department 515 Army Base Workshop,
Bangalore, complained that in a selection, the result of
which was announced sometime in 1979, his name had bsen
shoun against the post of Ssnier Chargeman ﬁart 1 Cadre

(SC 1) while it should, on the basis of his performance

in the test held for the purpcss, have besn showi against
the post of Eorsman Part:I1I Cadre (FM II) which carried a
hicher scale of pay. He averred in that writ petition

that he had, in response to a notification dated 8-8-1978,
issued by the Commandant, 515 Army Base Workshop, applied
for both the poste of SC I and FM II, that in the common
test which uwas hela for both the posts, hs‘had obtained

the highest marks‘and that therefore, he should have-been
selected for the higher post of FM 1l. More specifically,
he wanted a writ of mandamus directing the second respondent
namely the Commandant, 515 Army Base workshop, to fill up
the post of FM II "in accordance with the proceedings of
the Board of Officers held on 1=3-1979 for oonSidering the
case of the petitioner for appointment to the said post.”
When the matter was still pending in the High Court, counsel
for the respondents Shri Nandeeshwar submitted to the court
that "the petitioner has not been selected to the higher
post by the Selection Committes and he has been sslected
only to the lower post which has been offered to him now."

(Vidc order dated 30-9-1980 recordsd on the order shest by
A 0 =
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the learned Judge at the time). The learned Judge rurther
recorded on the same date that "Mr. Jois, learned counsel

for the petitioner contends to the contrary and he submils
that if the petitioner has not been selected to the higher
post, he would withdraw the petition. To verify thess
controversial facts, Mr, Nandeeshwar is rsquested to produce
the records.® Thus, the controversy was narroued down td
ascertaining whethsr the Selection Committee had actually
selected the applicant for the past af FM II. Thereafter

the writ petition came to be transferred to this Tribunal
and registered as application No. 243/86(£) and came to be
heard by us on 5-9-1986, Since the controversy had by then
been narrowed down to ascertaining ths actual decision of

the Selection Committes, we looked into the records maintained
by the respondents and found as a matter of fact that the
Selection Committes had placed the applicant in the list of
persons selected for the post of SC I and not for the post

of FM II. In view of this, and consistent with the statement
made by the counsel for the applicant in the High Court, we
dismissed the application by our order dated 5-9-198@.

2, Thera;fter, the applicant filed a r.viauvapplication
R.A.No. 15/86 on 15-3-1987, He wanted us te review our

order dated 5=-9-1986 referred to above. The review application
was also heard by us. Disposing of the same by our order
dated 25-3-1987, we wrote as follows s

"Shri He.S.Jois, leamed counsel for the applicant,
pleads that we should once again verify whether the

) applicant had been placed on top of the combined
Eg list of selectees for both the posts or had only

figured in the list of persons selected for the
post of Senior Chargeman (Part I Cadrs).

We have considered Shri Jois' contention care-
fully, and we find no merit in this., As we have
already explained, we looked into the original
records oureclves to ascertain whether the
applicant had been placed in the liet of selectees

DI e
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for the post of Foreman (Part Il Cadre) and

we found that his name did not figure there,

In the statement of objections filed in the

original application. respondents had catc’ ' 4

gorically denied that the applicant had be

put on top of the list of candidates selected

for appointment as Foreman(Part II Cadre) and

that he had only been put on top of the list

of persons selected for the post of Senior

Charceman (Part I Cadre). We found this

statement was correct with reference to the

records scrutinised by us, None of the factors

mentiened in Order 47 Rule of the Civil Proce-

dure Code for undertaking a review are present

in this case. Ue see no justification .for

accepting this revisw application.®
Je Undaunted e8till, the applicant filed another
application (N0.862/87) before this Tribunal on the same
subject. That application also came to be heard by us.
In that application, a new case was sought to be set up
as to why the applicant should have been selected for
the post of FM II and not to the post of SC I. Shri Mohamed
Fazluddin, who had been selected for the post of FM II in
the. same selection was impleaded as respondent=3 in this
application. While in the earlier application (N0.243/86(T))
the applicant had contended = as it ultimately turned out =
that the order offering him the post of SC I was not in
accordance with the decision of the Selection Committee,
in the new application No.862/87(F) he sought to challenge
the decision of the Selection Committee itself. It-was
submitted that the Selection List prepared by the Selection
Committee was not based on the actual performance——cum=
preference of the candidate in the field in the test held
for the purpose. The applicant had obtained the hichest
marks of all the candidates who appeared for selection,
and he should, therefore, have been selscted for the hicher
post of FM II and not Mohamed Fazluddin whoss rank in the
order of marks was fifth., Moreover Fazluddin had applied
for the post of SC I only while the applicant had applied
for both posts (FM II and SC 1). In our order disposing

of this application, we held that it was barred by

res judicata. Both the earlier application namely

~ ~ i~




-5e

application No. 243/856(T) and the fresh application namely
application N0.862/87(F) had rajised tha same issus namely

the validity of the action of the respondsnts in selecting
the applicant for the post of SC I and not to the post of

FM I1. The ﬁnly diffsrence was that in the new application,
a different argument was sought to be urged from th-’ont

that was urgod,iﬁ the first application. We, therefors, held

that under section 1l of the Civil Procedure Code, the second

. application was barred by res jgd;cata. We wrote in our
| order that the principle of res judicata which is appliﬁablo
to all judicial proceedings inéluding those before this
Tribunal was intended to avoid repetitive litigation on
the same subject between the same parties. UWe quoted in
this connection the provisions of sactionlll‘of the Civil
Procedure Code which says that "no court shall try any
suit or issue in which the matter directly and subétantially
in issue has been directly and substantially in issue in a
former suit between the same parties", The direct and
substantial matter in both the earlier and later applications
was that the applicant had not besn offered appcintment
a8 FM I1I.
4, Thereafter the applicant filed Special Leave
Petitions Nos. 922-23 of 1988 before the Supreme Court.
He produced a copy of a tabular statement showingi the
marks obtained by various caﬁdidatas who appeared in the
"%, selection test, submitted to the Selection Committee. This
%M;k statement appeared at pages 53 and 54 of the common Special

f(ijagLeave Petitions filed by the spplicant before the Court.

. /; The Supreme Court by its order dated 21-3-1988, dismissed

J '\ / /4
" .. .« 4 the Special Leave Petitions (where were two pstitions -
N g N
" Tel 2 y
N e one directed against our order dated 25-3-1987, rejecting

review application No.RA/B6 and the other against our

order dated 2-11-1367, disposing of application No0.862/87).
IN BN Pt~
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But in doing so, the Hen'hle Judges also made the rollou@ . 4
observations =

"Learned counsel for the petitioner says relying

upon the two sheets which are produced at pages

53=54 of the record, that the petitioner had

been selected for the post of Foreman Grade I1I

and that he came across this document after the -
Tribunal disposed of his case., It is open to

the petitioner to bring this fact before the v
Tribunal by way of a fresh feview petition." o

It is as a ssquel to this that the present review appli-
cation has besn made.

5% We have heard Shri K.J).Shetty, learmmed counsel

for the applicant, and Shri M.S.Padmarajaiah, learned
counssl for respondents-1 and 2 dt great length.

Respondent 3 has remained absent. Ue heve perused all

the records covering the impugned selection.

6. We may immediately point out that in application
No,B862/87 alsc the applicant contended that he had secured
the highest marks among all eandidates who were subjected
to a common test in 1978, In support of this claim, he had
enclosed with the application an extract of the mark list
of candidates who appeared in the test at page 32 of the
application, The extract shows the marks obtained by the
applicant i.e, 190 and by respondent No.3 Mohamed Fazluddin
(150). The two siisets filed in the Supreme Court on pages
53 and 54 of the Special Leave Petition contains the full
mark list of all candidates who appeared in the test, while
the enclosure to application No.852/87 to which we have
made reference is an extract from this very list giving the
marks obtained by the applicant and respondent 3 only and
blanking out the rest. Since the dispute of the applicant
is only regarding the selection of R=3 as FM II in preference
to him, the sheets produced before the Supreme Court were
in substance the same as those produced before us in
application N0.862/87 which we dismissed on the ground of

res judicata. That being so, it is not as if the applicant

PL_ W=
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has now produced documents in this review applicatien

which were not before us when we heard and disposed of
application No.862/87. This fact does not appear to have
been brought to the attention ef the Supreme Court. On
this ground itself, the review application deserves to

be dismissed.

7e As we have indicated earlier in this application,
the applicant wants us to review not oﬁly our order dated
2-11-1987 made in application No.B62/87 but alec our order
dated 25-3-1987 passed in review application No.15/86.

It is doubtful whether a review application can be enter-
tained in respect of an order disposing of an earlier review
application, But we leave the matter at that.

8. Since thes matter has already gone up to the
Supreme Lourt once, we also thought it fit to re-examine
the question of the applicant's seiection vis-;-vis res-
pondent-3, namely Mohamed Fazluddin., It was explained to
us on behalf of the respondents that in the impugned selection
made in 1979, two posts of FM 1] were to bs filled up, ons
by a Scheduled Caste candidate and the other by a candidate
belonging to a general community. The bost reserved for

a Scheduled Caste candidate pertained to the Turner's trade
while the other vacancy related to the Machinist's trade,
Two posts of SC I were also to be filled up one by a
Scheduled Caste candidate and the other by a general
candidate both belonging to the Toolmak;t'a trade. The
unreserved post of FM II had thus to be filled up by a
candidate who belonged to the Machinist's trade. The
applicant who was workinc as a Toolmaker could be considered
only-for a post in the trade of Toolmaker. Respondent=3 was
a machinist and could be consider-d'for the post of FM II

belonging to that trade while the applicant could not be

i1 i \I(’%
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considered for that post as he was &8 Toolmaxe:, Thaf‘aas. R
how the applicant was selected as SC I and R-3 as FM II,

At this point, Shri Shetty submitted that the applicant

was also a machinist as he had worked as a miller from
3-2=-1968 to 2=5-1971 when he was promoted as Toolmaker.

The flct; however, remains that when the selection was made,
the applicant was aToolmaker, while R=3 was a Machinist,

We cannot co into the further gquestion whether the applicant
was alsgc competent tp do the work of a Machinist and as

such should have been considered for the post of FM I,

particularly because the post of SC I offered to him was

specifically earmarked for a Toolmaker. Thus on merits also,
the selection of R-3 as FM Il in preference to the applicant
cannot‘be challenged.

9. What the applicant is really challenging through
this review Application is an appointment made in 1979,

By the time we came to deal with this challencge in appli-
cation No.243/86, it was already 7 years cld and both the
applicant and R=3 had made further progress in their career.
it would have bsen pointless at that stage to set the elock
back and upset the settled arrangements. Etven so, after a
fresh examinztion of the whole matter, we are unable to
uphold the applicant's claim. Though in a review applic;ti
it was not expected of us to re-examine the whole mattsr
afresh, we have done so in deference to the orders of the
Supreme Court.

10, This review application was heard on 28-3-1989
and was ressrved for order to be pronounced today. Accord;
the order was dictated and typed up to the end of the
previous paracraph. However, Shri Shetty appeared befo
us in the court today and submitted that the applicant
had filed a rejoinder in the Registry yestersday and t

the said rajoindsr\ﬁay be_taken into account while
~
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7 ‘ pronouncing judgement. Out of deference to Shri Shetty, we
have gone through ths rejoinder. The point made by the
applicant in the iojoindor is that though he was a Téolmnkcr,
he had sufficient experience and necessary qualifications

as a machinist to be considered for the post of FM II in the
machinist trade, He has dicwn attention to his educational
qualifications and his experience a# a machinist and has also
submitted that a turner(lathe), a grinder(grinding) as well

as a machinist could become Toolmaker. The applicant's }7
experience as miller betwsen 3-2-1968 to 3=5-1971 QUalifi.dl\h“
as s machinigt. We are not qualified to examine these sub-
missions and to substitute our view for the view of the
Sglaction Committee which consisted of technical persons

who know one trade from snother, The fact remains that when
the impughed selection was made, the applicant was a Toolmaker.
It is alsc clear £hat the posts advertised were aarﬁarkad for
sach trade, Toolmaker and Machinist being stated as saparato
trades in this connection. The pﬁst of FM II which was
advertised was spicifically described ‘as a post in thi
machinist tracs as opposed to one post of SC 1 which was

stated to be in ths machinist trade. Thus, when the toolmaker's
trade and the machinist trade are separately stated and the
applicant who was a Toolmaker at the time of selection, was
sslected to the post of SC I in the Toolmaker's trade and \
R=3 who Qas admittedly a Machinist was selected to the post

of FM 1] earmarksd for the machinist trade, we do not feel

that we should question the decision of the Selection Committee,
particularly while dealing with a review application.

11. In visw of the above, the review application is

dismissed loaving the partios te boar their own costs.
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