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DATED THIS THE SIXTEENTH OFY CF DECEMBER 1986 

.. Vice—Chairman 

. Member (A) 

Present : Hon'ble Shri Justice K.S. Puttaswamy 

Hon'ble Shri L.H.A. logo 

APPLICP,TIUN NO. 241/86 (T) 

Ilanchiah Ankaieh, 
Ex—trolley mar/BTD OPT Section, 

Vottegowdama Docidi, 
Maddur Taluk, Mandya District. 

(Shri M.C. Narasinhan 	•.. Advocate) 

V . 
The Divisional Parsonnel Officer, 

Southern Railway, Mysore Djvisiofl, 

r ys o r C. 

The Snior Divisional Engineer, 

Southern Railway, Madras. 

The Ceneral M-naer, 

Southern Railway, 
Madras. 

The Union of India by its Secretar 

to Government of India, 
Ministry of Railways, Railway Bhavan, 

New Delhi. 

(Shri A.N. Venugolal 	... Advocate) 

Applicant. 

... Respondents 

This application came up for hearing before this Tribunal, 

on 20th November 1986, Hon'ble Member (A) made the following: 

ORDER 

In this transferred writ petition which is ronumbrsd as 

an application, und.r the Administrative Tribunals Act, 1985, 

(Act) the applicant challeñces the order dated 14.1.1974 (Ex A—i) 

of the second respondent, removing him from service and the 

ordar dated 5/7.5.1979 (Ex A—?) of the first respondent, 

confirming the said punishment in appeal. 

2. 	The applicant was appointed as a Temporary Gangrean in 

the pay scale of 5.71-86 on 21.3.1963, under the Assistant 
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Engineer, Ranqalore City in the Southern [Railway. He was 

transferred to Channape.tana Section, on 22.10.1963 and latCr 

as Trollymen, under th Assistant Permanent Way Inspector, 

Didadi, on 9.11.1963. He was confirrnci as Cangman on 21.6.156. 

The posts of Cangman and TroL1ymtn are ei,uivalent, being in the 

Caine grade, with identical scales of pay. 

3. 	On 21.6.1971, the Assistant Engineer, Bangalore City, 

transf''rrsd the applicant, as Cangmin to C.No.11 of the same 

Section. It was noticed, that the applicant was unauthorisedly 

absent from duty since 11.6.1971. Cansquent to his transfer 

as above, he was reuirsd to vacate the railway quarters allotted 

to him at bidadi, to enable his successor to occupy the seine. 

espite advice to him by the Permanent Way Inspector and the 

)ivisional Personnel Off'icer, ha did not vacat3 the quarters, 

which implied disracard of rules and discipline. 

Li. 	The Assistant Personnel Officer, who was the Disciplinary 

Authority (DA), therefore, intiated disciplinary proceedings 

under Rule 9 of the Railways S:rvents (3iscipline and Appeal) 

Pule , 1968 (Rules) and served a ch.eroe sheet on him on 27.3 .1972 9  

alon9 with ft statements of articles of charge and imputation of 

misconduct, and a staturn-nt rf documents and witnesses (Ex 8-1 

and B-.2). He was charoa—sheet.:d under Rule 	of the Rules, for 

:ihsenting himself from duty uqauthorieTIdly from 11.5.1971 and 

for failure to maintain devotion to duty, in contravention of 

Rule 3(1)(ii), of the Railway Servicas (Conduct) Rules, 1966 

(RSCR for short). Ha submitted his reply to the charge sheet on 

* 	5.4.1972. The Chief Clark, Divisional Office, 1Rysora, was 

appointed as the InL1ui:y Officor (lo). 

5. 	The I.G. held the inquiry according to 	Rules. The 

All 



applicant is said to have Submitted eapresantations on 24.7.1973 

and 10.12.1973 (Ex P1 and Ex P-2 respectively) requesting the 

I.C. to examine on2 Shri i1R. Radhakrjshna as a witness • The  

inquiry was initially fixed on 26.2.1973 but had to be adjourned, 

as the Parrnannt ay Inspetor, Charmapatna, who had to b 

examined was transferred. t Thiruvarur. The disciplinary pro—

ceedings were COflCl!Jded on 20.11.1973, but bnfori that, the 

applicant did not requast the I.L. to examine Shri Radhakrishna 

as a witness, thouoh he was specifically askeri to cite the narns 

of witnesses if any, on his side. It was in his representation 

dated 11.12.1973 (Lx F-2) long after conclusion of the discip—

linary proceodirins, thrt he rauested Shri Radhakrishnä to be 

xanined. 

6. 	The I.C. submitted his Inquiry Roport on 6.2.073, along 

with his f'indings, throuqh the Assistant Personnel Ufficar, 

Nysora(APL)) (Ex —2) to the Df (the Divisional Engineer/II/ 

Mysora) who is said to be the competent authority to remove the 

applicant from service. The I.Z . held the charges eg'ainst the 

applicant as proved. The D on perusal of the report of the IC, 

issued a notice on 6.3.1974 (Ex c'—i) to the applicant, along 

- 	 with a copy of the report of the I.C. to show cause, as to why 

he should not be removed from service. The applicant submitted 

his reply thereto, on 23.3.974 (Ex A) after due consideration 

of which, the DA parsed orders on 14.6.1974 (Ex A—i) rempving 

the applicant from service with affect from 1.5.1974. The 

applicant filed an a peal thereon on 27.5.1974 (Ex J) to the 

first respondent. Since thw're was no response thereto, the 

applicant filed uirit Petition No.5585 00 9.12.1074, for quashing 

the impugned order dated 14.5.174 (Ex —i) passed by the second 

respondent. 
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7. 	Soon after filing of the above writ petition, the 

arpellate authority, had bY his order dated 28.12.1974 

dismissed his apeeal. Theapplicent, therefore, riled 

an application before the High Court of Karnataka, for 

amending his prayer to the affect, that this appellate 

order be annulled. 	Th sme was allowed. Since the 

appellate order was not a speaking on:i and did not conform 

to Rule 22(2) of the Rules, the High Court quashed the same 

on 20.11.1979 (Ex L) and re-ianded the case to the Appellate 

Authority (AA) for fresh disposal in accordance with law. 

3. 	Thereon, the first respondent disposed of the appeal 

dated 27.6.174 anew, on 5..1979 (Ex A-2) in compliance 

with the above directive of the High Court, confirming the 

punishment of removal of the applicant from service. Aggrieved, 

the applicant filed a writ petition again in the High Court of 

Kernataka, which has since been transferred to this Bench 

undr the Act and is now thth subject matter before us. 

In his applicationthe'aplicant has challenged the 

validity of Rule 6 of the Ryles,as conferring uncanalised 

and unguided power and for strikinc down the same. But, at 

the hearing of the case, this challence was not rightly 

pursued. Even otherwise, we are of the view 7that Rule 6 

of the Rules which onl categorises various types of punish—

m.nts as 'minor' and 'major', as in the case of all discipline 

Rules against Cnvernment servants, does not confer any 

uncanalised and unguided power as vaguely urged by the 

applicant. ui see no mrit in this challenge of the applicant 

to Rule 6 of the Rules and, therefore, we reject the same. 

- In his application.,the applicant has also urged that the APU 

: 
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EXAi1NTILN OF SHRI K.'1 .VENKt&TRAN4NAGOWDM, P.:J.1/CPT 

W.S. Had he applied for leave for the period of his 

absence? from 1.6.71? 

A. 	On verification of the file of this office the 

fo1lowin, leave Ltters sent by the party to 
this office era available which are furnished 

b claw :-. 

i) 8 days leave recommended by APJI/ID vide 

his letter dated 29.6.71. 

15 days LAP from 18.6.71 vide his application 

dated 22.6.71. 

45 days Jeave from 3.7.71 vide his application 
dated 29.6.71. 

to sanction the entire leave at his credit 
vide his application dated 10.8.71. 

- 	 5) 31 days leave from 16.19.71 vide his appli- 
cation dated 13.10.71. 

6) 2 months leave from 16.4.7 vide his appli-

cation dated 13.4.72. 

CROSS EXA11 NATION OF SHRI K.V • UN(ATRNGOJA, 
PJJ1777T BY THE DEFENCE HELPER 

L17. Do you know anything about the circurn;tances in 
which he was transPerred by thePUJI;CPT after 

ref'usino the recommendation of leave to the party 
by APWI/[31D? 

A. 	As per reccrds there is no ofusa1 of leave by 

PiJI and the lettor dated 14.6.71 is clearly mor 
tinned that party has not asked for any leave 

letter to the gangmate of Gang No.4. The cir-

cumstances of his transfer from Trollymen to 

Gangman to Gang No.11 is clearly given in AEN/B/ 
OC letter No.E/IV/CPT dt. 3.7.71 that the party 

is responsible for trying to misappropriate 3 bags 
of cement and in view of the unreliability and 
with a view not to kee;: him at DID. 

EXFIINTILN OF SHRI T.S. 5AMPATH, PiI/THIrUVMRU 
THEN PuiI/CPT. 

.32. Dii K vacate the Ply ors at BID? 

A. 	He did not vacate the Rly. are, till I ifet the 
S ction. 

CHOSE EXa1INATIUN [:6 SHRI T.R. SAPATH Pul/THIRUVARUR 

BY THE DEFENEPENJ THE APPLICANT 
At this state, I feel it is necessary the lettr of 

AEN/B/SBC mentioned in th answer to 0.17 of this 

(I 
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enquiry to enable me to bring the f'acts before the 

enjuiry authority, A copy of the latter may kindly 
be supplied to me now. 

E.G. The copy of the AEN/8/SOC letter reuired by 

you cannot be supplied. 

.41 Did you at any time made recommendation for 
my transfer from trollyman to gangman? 

A. 	No I do not rememb'r. 

L.43 I have sub'itted cy representation dated 

25,6.71 detailinr my grievances and to permit 

me to co'tinue in the same post for some more 

time, duly cencel1in the order to G.IJo.4. dhy 

this was not considered? 

A. 	The letter was addressed to MEN/B/SBC and further 

instructiors were awaited from him. 

No more puestions by the defence helper to the 
PLiJI/fhri T.R. Tampath. 

EXA19INTION CF THE APPLICINT SY THE I .C. 

t this stage you have heard and seen the dpo—

siton of the witnesses. Do you admit the charge 
or deny thi charce? and do you want to examine 

yourself? 

R • I deny the charge. I shall submit my defence 
statement within 15 days and I need not be 

examined.0  

13. 	In roferrinQ to Luetion 5 spra, the counsel for the applicant 

sought to stress the fact, that letter Nc.E/IV/CPT of 3.7.71 of 

AEN/O/SBC had a crucial hearing on the circumstances leading 

to the transfer of the applicant and his being chargesheotad, 

as it referred to misappropriation of cement by the applicant but 

yst a copy of the same was not furnished to the applicant by the 

I.C. as was evident from the answer to Question 32 supra. No 

privilege was cleimod by the 1.0. to deny this document to the 

applicant. According to the counsel for the applicant, this formed 

the basis for initiation of disciplinary proceedings against and 

transfer of the aplicant and, therefore, the applicant was not 

given duo opportunity to vindicate himself which was vic1ativ 

of the principles of natura1 justice. He also pointed out that 
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who initiated the disciplinary proceedings was not competent 

to appoint the Inquiry Officer (vido ground No.15) and, therefore, 

the entire proceedings were vitiated. Je must at the outset 

notice, that Sri M.C. Narasimhan, counsel for the applicant, 

did not rightly pursue this contention at the hearing of this 

case. We find that this ground urged for the first time in 

this application, had not been urged either before the DA or 

the AA. 	When that is so, this beLted contention of the 

applicant,ahich in any event is not a case of inherent want 

of jurisdictioncannot be entertained by this Tribunal. We 

must reject ths contention on this ground itself. Even other-

wise, we find that und2r the Rules, the PPC was competent to 

initiate disciplinary proceedings and appoint the 1.0. Ja see 

no infirmity in the apointment of the 1.0. and the completion 

of the disciplinary proceedings against the applicant. We, 

therefore, reject this contention of the applicnt. 

11. 	Shri Narasimhjn submitted, that the appellate order dated 

5.5.1979 (Cx A-2) was contrary tc law and facts; that the first 

respondent did not apply his mind to the case as an appellate 

authority but merely amplifi9d his earlier order dated 28.12.1974 

- 	(without taking into account the representation dated 27.12.1574 

of the applicant) only to overcome the order dated 20.11.1978 

of the High Court; that at no time, the applicant was asked by 

the I.C. about examintion of witnesses; that the 1.0. did not 

inform the applicant that the enquiry was closed on 28.11.1573, 

and in factit did not conclude on that date; that the applicant 

was denied the opportunity on 0.12.1573, to examine the witnesses 

when he was niven time to file his defence statement; that the 

applicant was under the imprssion, that examination of witnesses 

would take place altar he had submitted the defence statement; 



that the I.L. did not permit qusotions by the applicant, which 

woUld have helped unravel the facts reloting to the alleged 

misappropriation of cement, which leads to infor that the 1.0. 

had a bias against the, applicant; that the enquiry was held in 

vioLtion of the principles of natural justice as the applicant 

was denied the opportunity of examininq witnesses and askinc fact-

findinq 3u- stions; that the findings of the I.D. are prevorse and 

the punishmonb meted is axcessiveas it has not becn taken into 

account extenuatinc circumotances; that some other authority viz. 

the Divisional Personnel Lffider, Rysore has passed the impugned 

order dated 5.5.1979 (Ex A-2) and not the first respondent in 

iirit Petition No.6585 of 1974, who was the )ivisional Supein-

tendent S. Sly Mysore and, therefore, this ord::r is wrong and 

- 	untenable; that the Assistant Personnel Officer was not the 

competent authority to issue the charge sheet and appoint the I .0; 

that the Chief Clerk s  Divisional Office, ffysora, could not have been 

nominated as the 1.0.; that Rules 17:35 to 1715 of the Rules war:: 

violated, as neith,r the I.C. nor the DA considered the represen-

tation dated 6.4.1972 of the applicant1 wherein he had indicated 

the names of his defence counsel to p rmit them access to relevant 

record; that as against only one witness proposed to be examined 

according to the annaxure to the charge-sheet, two were actually 

examined in the enquirv? which was violative of Article 3110) of 

the Constitution of India and also Rule 17(2) of the Rules. 

12. 	The counsr.l for the applicant drew our pointed attention 

to the following parts of the "question and Answer" examination 

of Shri K.V. Vanke€aramancjowde, 	Shri T.R. Sampath, 

PuJ1/Thiruvarur, the than PWl/COT, the Defence H:lper and the 

Applicant by the 1.0. 



not have made an unqualified statement before the 1.0. on 

23.11.73 in reply to umstion 43 supra, that ha would submit 

his defence statement within lEi days and that he need not be 

examined, (apparently without takinq into account what Shri 

Radhakrishna would have deposed as a witness). 

It is pertinent to cite hare K. 0EHI  CHAKRAPTY's 

CASE, 1970, whore the Supreme Court he1dthat as the delinquent 

had expressly stated before the 1.0., that ha did not wish to 

tender evidence, oral or documentary, even thouqh 	e later on 

complained, that he was not given adecuate opportunity to 

defend his case, the departnentplonquiry held against him, was 

not vitiated. uie, therefore, find no rnrit in the contention 

of the counsel for the applicant, that refusal of request of 

the applicant by the I.G.  to examine Shri Radhmkrishna as his 

witness, rasultad in violetion of the pinciplas of natural 

justice. 

T a counsel for the applicant next souLht to make an issue 

of a copy of the latter dated 3.7.79 not havinq been provided 

to the applicant oven on request, as it had a vital bearinq 

on the charqe—sheet framed against the applicant. U. find that 

the applicant had not specifically urped this point in th: writ 

petition. Our attention, howev r, was drawn by the counsel to 

the reply given my the I.G. to the applicent on quastion 34 supra 

even thouch the I.U.should haue given coqet reasons for not 

providin5 a copy of this latter to the applicant, we are of the 

view1  that no travesty of justice has been caused to him on this 

aecount1 as the letter did not have a direct bearing on the 

articles of charge actually framed against the applicant. 

Shri r'Jarasimhen lastly contended)  that the punishment of 

removal inflicted against the applicant by the DA and upheld by 

the AA was vary excessive andwas disproportionate to the cravity 

of the offence, if any, commitd by the applicant. 
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We have nivan our anxious consideration to the quantum 

of punishment imposed by the DA and affirmed by the AA. When 

the applicant had overstayed from duty unauthorisadly from 

11.6.71 and onwards continuus1y for inordinately long, ostensibly 

engaging himself in some ott-pr avocation, it would be odd for 

any authority or this Tribura1 to hold that the offence 

established did not justify iis removal from service. We see 

no ground to interfere with the quantum of punishment imposed 

by the DA and affirmed by the AA. We, ther1fore, rejsct this 

contention of Shrj Narasimhan. 

As all the contentions urged for the applicant fail, this 

application is liable to be dismissed, We, therefore, dismiss 

this application. But, in the circumstances of the case we 

direct the parties to bear their own costs. 

VICE CftIFF¼ThN 	V:EMBER (A) 	• 	' 
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p 



the applicant was not ellownq to examine one hhri M.R.Radhakrishne 

as a witnacs, despite r..cuest by him. 

i. 	invitinç our attantion to uestior 43 	tha counsel 

so'jht to prove t.hnt th Jicip1inary procoedinge wore not 

actually concludad on 2e.11.197 as the applicant had stated in 

raply to that question that he would submit his defence statemnt 

within 15 days and that he was not informed by the I.L. that the 

disciplinery proceedinc had coma to -in and on 28.11.7. Besides, 

accordinq to th counsel, 1-hu1 wqs exa'rincd aft r 2'3.21.73. The 

counsel For tho applicant further contendod thot the disciplinary 

::rocecdinps against ta applicant were not held in accordance with 

E.eetjn g(i) and c('r) of the Rules. 

15. 	ReFuting the above centontions one by one, the learned 

c!Tunscl f' r the respondents s:teted, that the Mopallato Authority 

had, in compliance with the rirectiues of the Hicjh Court passed 

a speakian order, July cunsid rinq all the relunt grounds 

:y the applicant and that the same WCS in conformity with 

ales and procedure. The DA had passed final cr'd:L-s a emo1inc 

ealicant from srvica after eneurinu proper compliance: with 

h::'. hales and procedure. The applicant was afforded a reasonable 

opportunity to daFonet4 hinsal' and was provided with the 

assistance of a colleagus of hi choice as hie Defence Helper 

at the disciplin- ry proceedings. The applicant, however, absented 

himself from duty without permission for on inordinately long 

ceriod and at ho time before his removal fr[.rn service, was he 

inclined to rasune duty in compliance with the transfer order. 

t•:e' oh .Jihn ee 	a'one:l for the r25— 

pondonts pointed out, that the ahplicant did not submit a list 

of witnesses on his behalf. He is seen to have requested the I .0. 
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to examine Shri Padhakrishna as his witness on 10.12.73 i.e. 

long after the conclusion of the disciplinary proceedings on 

28.11.73. This evidently, was not allowed by the I.C. The 

counsel for the applicant, howcv3r, disputed about the date of 

conclusion of the disciplinary proceedings viz, 28.11.70 for 

the reasons mentioned earlier. The counsel for the respondents 

inviting our attention to the re1vent answer of the applicant 

to '.uestion 43 supra pointd out, that the applicant had 

categorically stated before the I.C. on 28.11.73, that he did 

not desire to be examined and that he would submit his defence 

statement within 15 days . According to the counsel, the only 

plausible inference that could have been drawn from this statement 

is that the disciplinary proceedings had concluded on 28.11.73. 

17. 	According to procedure, it is at the close of the recording 

of evidenc2 that the 1.0. is required to question the delinquent 

(if the latter had not been examined) on the circumstances 

appearing against him in the evidence, for the purpose of 

enablinq him to substantiate his defence. 	It was precisely this 

opportunity which was civen to the applicant by the I.L. on 

28.11.73 which, however, he did not avail of - (wide his reply 

to question 43 supra). It is therefore evident therefrom, that 

the disciplinary proceedings#  conc1udeLon 28.11.73. That being 

the case, the belated request of the applicant on 10.12.73 i.e., 

lone after completion of the disciplinary proceedings against 

him, to examine one Shri Radhakrishna as his witness, could 

not be considered by the 1.0.,, which, in our view, did not 

violate the provisions of the 8ules. Neither the applicant nor 

his Defence Helperreuested the I.G. before the conclusion of 

the disciplinary proceedings on 28.11.70. that they desira the 

above witness to be examined. 	Further, if the applicant was 

earnest in regard to the examination of this witness, he would 
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SPREME COURT qF BWIA 
NW DELHI  .30  

Dated  
h . 

.TedditOfla. pegistrar., 	.. 	 - 

supreme Court of Irdia. 
/ * 

T1rar '- 
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;Y 	 _ 
- 	et1t?fl uer Art±cie 1 	of the CanstitUt orL o 	ia 	r 

	

- 	Special Leave tc Appeal to the S r 	C t from the 

.PETITICNER 

Iam to,  inforii you that tilC petition ab-emefl0 -' 

fcr Sp+ial Leave to Appeal to this Ccurt i'a: filed oi 'behalf' 

)4/ of the Peitioer above-narred from the Judgment and Orcerof 

the HLah ('urt n'-tu above an that the same was dismiSSed 

	

by this Court on the 0 	day cf  


