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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH, BANGALORE
DATED THIS THE SIXTEENTH DAY OF DECEMBER 1986
Present : Hon'ble Shri Justice K.S5. Puttaswamy «s Vica=Chairman
. Hon'ble Shri L.H.A. fego ; .s Member (A)
|
APPLICATION NO. 241/86 (T)
Manchiah Ankaiah,
Ex~-trollay man/BTO CPT Section,
Vottagowdama Doddi, '
Maddur Taluk, Mandya Oistrict. «ee Applicant,
(Shri M.C. Narasimhan ... Advccate)
U -
The Divisional Personnel Officar,
Scuthern Railway, Mysore Division,
Mysore.
The S=pior Divisional Engineer,
) Sguthern Railway, Madras,
. The General Mapadar,
Southern fRzilway,
Madras,
The Union of India by its Secretary
to Government of India,
Ministry of Railways, Railway Bhavan,
New Delhi. .se Raspondents
(Shri AN, Uenugo%el ees Advccate)
This application came up for hearing bafore this Tribunal,
’ on 26th November 1986, Hon'ble Member (A) made the following:
- 0RDER
In this transferred writ petition which is renumbered as
an application, und:r the Administrative Tribunals Act, 1885,
(Act) the applicant challehges the order dated 14.6,1974 (Ex A-1)
| of tha sescond raspondent, removing him from service and the
) ordsr dated 5/7.5.1979 (Ex A-2) of the first respondent,
& confirming the said punishment in appsal.

Z2e The applicant was appointed as a Temporary Gangman in

the pay scals of Rs.70-85 on 21.6.1963, under ths Assistant




Engineer, Bangalore City in the Southern Failway. He was
transferred to Channapatana gection, on 22,10,1963 and later

- as Trollyman, undar the= Hssigtant Parmanent Way Inspector;
Bidadi, on 5.11.1963. He wa$ confirmed as Gangman on 21.6.1564.

The posts of Gangman and Tre;lymdn are eguivalent, being in the

same grade, with identical s$ales of pey.

3. On 21.6.1971, the Assistant Engineer, Bangalors City,
transferred the applicant, ag Gangran to G.No.ll of the same
section, It was noticed, thﬂt tha applicant was unauthorisedly
absent from duty sipca2 11.6.1971. Consequent to his transfer

as above, he was rejuired to Lacate the railway guarters allotted
to him at Bidadi, to enable his successor to occupy the sams,

. Oespite advice to him by the Fermanent Way Inspzctor and the

Divisional Parsonnel Dfficer ha did not vacats the guarters
? ‘ ]

which implied disregard of rules and discipline.
|

4 The Assistant Personnel Ufficer, who was the Disciplinary

Authority (DA), therefora, initiated disciplinary proceedings

under Rule S of the Railways ?vruants (Oiscipline and Appeal)
- Rulzc, 1968 (Rules) and sarved a cha;ge shset on him on 27.3.1972,
along with # statemznts of aréiclas of charge and imputation of
misconduct, and a statem=nt of documents and witnesses (Ex B=1
and B-2). He was charga-shastzd under Rule ¢ of the Rulas, for
absenting himself from duty uqauthorisgdly from 11.6.1971 and
for failure to maintain daunt%on to duty, in contravsntion of
Rule 3(1)(ii), of the Railway Ssrvices (Conduct) Rules, 1966
(RSCR for short). He submittag his reply to the chargs sheet cen

- 6e441972. The Chi=sf Clark, Divisional Uffice, Mysore, was

appointed as the Inyuiry Officer (I0).

5. Tha I.0. held ths inquir& accerding to &he Rules., The

Li |




applicant is said toc have pubmitted represantations on 24,7.1973
and 10,12,1973 (Ex P-1 and‘Ex P=2 respectively) reguesting the
1.0, to examine on: Shri WLR. Hadhakrishna as a witness, The
inquiry was initially fixed on 26.2.1973 but had to be adjourned,
as the Permanant Uay Inspe&tor, Channapatna, who had to ba
examinsd was transfarred tﬂ Thiruvarur. The disciplinary pro-
ceedings were concludad on 28,11,1973, but heforz that, the
applicant did not request Jhe I.0e to examins Shri Radhakrishna
as a witness, thouch he was|spe:ifically asked to cite the names
ﬁf witnessas if any, on his side., It was in his representation
dated 10.12.1973 (Ex F=2) lpng after conclusion of the discip-

|
linary procsedings, thst he requasted Shri Radhakrishna to be

axamined. |

6o The I,0. submittsd his'Inquiry Report on 6,2.1973, along
with hie findings, through the Assistant Personnsl Ufficer,
Mysore (APO) (Ex G-2) to the DA (the Divisional Enginser/I1/
Mysore) who is said to be the compatent authority to remova the
applicant from sarvice. Thg 1.0, held the charges against the
applicant as proved. The DA on perusal of the report of the 10,
issued a notice on 6.3.1974‘(Ex G-1) to the applicant, along
with a copy of the report of the 1,0, to show cause, as to why
h= should not be removed Fr;m g2rvice., The applicant submitted
his reply thereto, on 23.3.ﬂ97£ (Ex A) after due consideration
of which, tha DA passsd orders on 14.6.1974 (Ex A-1) remeving
the applicant from s=rvice uﬁth effect from 19.5.1874. The
applicant filad an appeal therecn on 27.6.1974 (Ex J) to the
first respondent, Since thu&e was no rasponsa thereto, the
applicant filed Writ Petitiop No,6585 on 9,112,174, for guashing
the impugned order dzatad 14.?.1974 (Ex A=1) passead by the second

raspondant,



=
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7. Soon after filing of the above writ petition, the
appellate authority, had DL his order dated 28,12,1974
dismissed his appeal. The applicant, therefore, filed

an application before the Tigh Court of Karnataka, for
amending his prayer to the affect, that this appellate
order be annulled. The sgme was allowed, Since the
appellate order was not a |speaking on2 and did not conform

to Pule 22(2) of the Rules, the High Court guashed ths same

|
on 20,11,1978 (Ex L) and remanded the case to the Appzllats

Authority (AA) for frash disposal in accordance with law,

Bs Thareon, the first respondent disposed of the appeal
datad 27.5.1974 answ, aon 5.%.1979 (Ex A=2) in compliance
with the abovz directive of the High Court, confirming ths
punishment of removal of the applicznt from service, Aggrisved,
the applicant filed a writ petition again in the High Court of

|

Karnataka, which has sinces been transferred to this Bench

undar the Act and is now the subjsct matter bafors us,

Q. In his application the applicant has challenged the

validity of Rule 6 of the Ryles,as conferring uncanalised

fg fohew e
and unguided powsr andﬂfor 7triking down the same, But, at
the hearing of the case, this chall=nge was not rightly
pursued, &ven otherwise, we are of tha visw,that Rule 6
of the Rules which only categorisses various types of punish-
mants as 'minor' and 'major', as in the cases of all discipline
Rules against Governmant servants, does not confar any
uncanalised and unguided poder as vaguely urgad by the

applicant. UWe sas np merit [in this challznge of the applicant

to Rule 6 of the Rulss and, therafors, we rejsct the same.

10. - In his application,the Fpplicant has also urged that the APO
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MEXAMINATION OF SHRI KoV VENKATARAMANAGOWOA, P.ud,1/CPT

WeS. Had he applied for leave for the period of his

Ae

absanca? from 1.,6,717

On verification of the file of this office the
following leave letters sznt by the party to
thes office arz available which are furnished.
balowi=-

1) 8 days leave recommended by APUI/BID vide
his lEtter datad 20-6.71.

2) 15 days LAP from 18.6.71 vide his application
dat@d 22.6.?1.

3) 45 days leave from 3.7.71 vids his applicatieon
dated 29.6.71.

4) to sanctilon the antire leave at his credit
vide his |application dated 10.8.71.

5) 30 days leave from 16,10.71 vide his appli-
catipn datsd 13.10.71.

6) 2 months leave from 16.4.72 vids his appli=-
CatiDn datad lB.ﬂ.??.

CROSS EXAMINATION OF SHRI KoV, VENKATARAMANAGOWOA,

PW1/CPT BY THE DEFENCE HELPER

4i7.

Do you know anything about the circum:ztances in
which hz was transferrad by thePWI;CPT after
refusing the recommendation of leave to the party
by APWI/BID?T

As per racgrds thers is no -efusal of leave by
PUI and the|letter dated l4.6.71 is clearly men—
tioned that party has not asked for any leave
letter to the gangmate of Gang No.4. Ths cir-
cumstances of his transfasr from Trollyman to
Gangman to Gang No.ll ie clearly givan in AEN/B/
SBC letter No.E/IV/CPT dt. 3.7.71 that thes party
is responeible for trying to misappropriate 3 bags
of cement and in visw of the unreliability and
with a view nat to keep him at BID,

EXAMINATIUN CF SHRI ToRe SAMPATH, PWI/THIRUVARUR THE

THEN PWI/CPT.

14324 Did hz vacate the Rly 4yrs at BIOD?

A

He did not vacate the Rly. Urs. till I 1lfet the
S'CtiDnc

CROSS EXAMINATION OF SHRI T.Re SAMPATH PWI/THIRUVARUR

BY THE DEFENCE HELPER AND THE APPLICANT

At this statz, I| feel it is naczssary the letter of
AEN/B/SEC menticned in thes answer to 4.17 of this
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enguiry to 2nmable me to bring ths facts bzfore the
“enquiry authority. A copy of ths latter may kindly
bz supplied to me now.

E.0s The copy of the AEN/B/SBC lettar required by
you cannot be supplied,

W.41 Did you at any timz made recommendation for
my transfer from trollyman to gangman?

A No. I do nqt remember,

Wed3 1 havz submitted my repressntation dated
25,6.71 detailing my grievances and te psrmit
me to continue in thz same post for some mors
time, dulyﬂcancalling the order to G.No.4. UWhy

this was not consider=d?

A. Ths letter was addrassad to AEN/B/SBC and further
instructio#s wzare awaited from him,. -

No more guestions by tha dafence helper to the
PWI/Shri T.R. Sampath.

EXAMINATION OF AHE AFPLICANT B8Y THE I.0.

At this stage you have hsard and szan the depo-
sition of the witnessss, 0o you admit the charge
or d=ny the charge? and do you want to esxamine
yourself?

A . I deny the charge, 1 shall submit my defencs
statement within 15 days and I need not be
examined,"

13. - In referring to Guestion 5 supra, the counsel for the applicant
|

sought to stress the fact, that letter No.E/IV/CPT of 3,7.71 of

AEN/B/SBC had a crucial bearing on the circumstances leading

to the transfar of the applicant and his being chargeshested,

as it referrsd to misappropristion of cement by the applicant but

yet a copy of the same was n?t furnishad to the applicant by the

1.0, as was evident from ths answsr to Wuestion 32 supra. No

privilege was claimad by the I.0, to deny this document tc ths

applicant. According to the counsel feor the applicant, this formed

the basis for initiation of disciplinary procsedings against and

transfar of the apolicant and, therefore, the applicant was not
given due ocpportunity to vindicate himself which was viclative

of the principles of natural‘justice. He also pointed out that
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who initiated the disaiplinTry procazmdings was not competent
_to appoint the Inguiry Ufficer (vide ground No.l5) and, therefore,
the entire proceedings ware‘vitiated. We must at the outset
nctice; that Sri MeC. Narasimhan, counsel for the applicant,
did not rightly pursue this|cuntentinn at tha hearing of this
case, We find that this ground urged fer the first time in
this application, had not b#en urged zither before the DA or
the AA, When that is so, this bzlatad cont=ntion of the
applicant which in any wusnﬂ ie not a case of inherent want

of jurisdiction,cannot be sntertained by this Tribunal, UWe
must raject this contention Ln this ground itself, %uen other—
wise, we find that under the Rules, the AP0 was competent to

initiate disciplinary prnceahings and appoint the I,0. We sae

no infirmity in the appointmant of the 1.0, and the completion

of the disciplinary procesdings against tha applicant. ue,

therafore, reject this contention of the applicant.

11, Shri Narasimhan submitted, that the appellate order dated
54501979 (Ex A=2) was cuntraLy te law and factsj that the first
respondent did not apply his mind to the case as an appasllate
authority but merely amplifiLd his earlier ordsr datad 28.,12,1974
(without taking into account the represantation dated 27,12,1574
of the applicant) only to avircome the order dated 20,11.1978

of the High Court; that at ng time, the applicant was asked by
the 1.0, about axamination of witnessesy that the 1,0. did not
inform the applicant that thﬁ snquiry was closed on 28,11,1973,
and in fact,it did not concluds on that date; that the applicant
was denied the opportunity oq 10,172.1873, to =xamine thas witnesses
when he was given time to fils his dafance statemsnt; that the

applicant was und=2r ths imprqssion, that examination of witnasses

would take place after he had submittad the dsfence statement;
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that the I.0. did not pzrmit guestions by the applicant, which
would have helped unravel the facts relsting to the allaged
misappropriation of cement, which leads to infer that the 1.0,

had a bias against ths applicant; that the enguiry was held in
vinlation of the principles of natural justice as the applicant
was denied the opportunity of exanining witnesses and askinc fact-

finding questions; that the findings of the 1,0, are preverse and
|

the punishmant meted is sxcessivz a

¥

0

it has not besen taken into
account ext=nuating circumstances; that some other authority viz.
the Divieional Personnel Cffiger, Mysores has passad the impugned
order dated 5.5.,1979 (Ex A=2) and not ths first respondent in
Writ Petition No,6585 of .'Lg?é,,i who was the Divisional Superin-
tendent S, Rly Mysore and, tharefore, this order is wrong and
untanable; that the Assistant Personnel Officer was not the
competant authority to issue the charge sheet and appoint the I1.0;
that the Chief Clerk Divisional Office, Mysors, could not have been
!
nominated as the I.0.; that Rules 1705 to 1715 of the Rules werc
vinlated, as neith:r the 1.0, nor th= DA considered the represen-—
tation dated 6.441972 of the applicant,whzrein he had indicated
the names of his dafencs counsél to permit them access to relevant
record; that as against only one witness proposed to be exanined
according to the annaxurs to the chargw-sheet! two were cctually
examinaed in the esnquiry which was violative of Article 311(2) of

the Constitution of India and alsc Rule 17(2) of the Rules,

12, The counssl for thz applicant drezu our pointsd attention

to the following parts of the "Uuestion and Answer" examination
of Shri K.V, Venkataramanagowds, P.W.1/CPT, Shri T.R. Sampath,

Pdl/THiruuarurjthe then PW1/CFT, thes Defence H:elper and the

Applicant by the 1.0,

N\

AN
\k
\

{g/\
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nct have made an ungualified statemant beforz the I.C, on

28,11.73 in reply to Wusstion 43 supra, that he would submit
\

his defance statement within 15 days and that he need not be

examined, (apparently without taking intc account what Shri

\
Radhakrishna would have deposad as a witnzss),
|

18. It is pertinant to cite hare K. BEHARI CHAKRAVARTY's
CASE, 1970, where the Supremp Court held, that as the delinguent
had exprsssly statad bafora ths I,0., that hs did not wish to
tender evidencs, oral or doc?mentary, even though he later on
complained, that he was not ?iuen adequate opportunity to
defend his case, the departmentgl enquiry held against him, was
|
not vitiated, UWe, thazrefore, find no marit in the contention

|
of the ccunszl for the applicant, that refusal of request of

tha applicant by the I.,0. tc examine Shri Radhakrishna as his
witness, resultad in Uinletiéﬁ of the principles of natural
justice, |

19, The counse=l for ths applicant naxt scucht to make an issus
of a copy of the letter dated 3.7.79 not having been provided

to the applicaﬁt gven on request, as it had & vital bearing

on the charge-shaet framed against the applicant, o find that
the applicant had not Spacif%cally urged this point in th= writ
petition, Our attention, howguﬂr, was drawn by the counsel to
the reply given by the 1.0, tP the applicant on Juestion 34 supra.
&ven though the I,0.sheuld havs givan cogeht reasons for not
providing a eopy of this letter to the applicant, wa are of the

view that no travesty of justice has bean caused to him on this
\
account, as the letter did npot have a direct bsaring on the
articles of chargs actually framed against the applicant,.
i \

20, Shri Narasimhan lastly contsnded that the punishment of
removal inflicted against the‘épglicant by the DA and upheld by
the AA was very excessiva and|uas disproportionate to the gravity

of the offence, if any, commi%téd by the applicant,
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21. We have given our anxﬁnus consideration to the quantum

of punishment imposed by the DA and affirmed by the AA, When

\
the applicant had overstayed from duty unauthorisedly from

11.6471 and onwards continuously for inordinately long, ostensibly
engaging himsslf in soms other avocation, it would be odd for

any authority or this Tribumel to hold that the offence
established ﬁid not justify Pis removal from service. Us see

no ground to intarfers with Fhe quantum of punishment imposed

by the DA and affirmed by the AA. UWe, ther:fore, rejszct this

contantion of Shri Narasimhan,

22, As all the contentions‘urged for the applicant fail, this

application is liable to be dismissed, We, therzfore, dismiss
|

this application, But, in the circumstances of the cases we
\

direct thz partiss to bear their own costs,

i Y
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to examine Shri Hadhakrishna as his witness on 10.,12.73 i.:.
long after the conclusioniof tha disciplinary proceedings on
?8,11.73. This nuidently# was not allowed by the I.,0. The
counsel for the applicant; theuar, disputed about the date of
conclusion of the disciplinary proceedings viz, 28,11.73 for
the rsasons mentioned earlﬁar. The counssl for the respondeants
inviting our attenticn to Ehﬂ relevant answer of the applicant
to Uuastion 43 supra pointed out, that ths applicant had
categorically statad beforé the I.0. on 28,11.73, that he did
not desire to be examined and that he would submit his defencs
statement within 15 days .: According to the couﬁSBI, the only

plausible inference that could have been drawn from this statement

is that the disciplinary prpceedings had concluded on 28.11.73.

17.  According to procedurs, it is at the cless of the recording
of evidence that the 1.0, ié required to gu=stion the delinquent
(if the lattsr had not been:examined} on the circumstancas
appearing against him in the evidence, for ths purpose of
enabling him to substantiat% his defence. It was precisely this
opportunity which was given to the applicant by the I.,l. on
28,11,73 which, howsver, he ﬁid not avail of - (vide his reply

to question 43 supra). It is thersfors cvident therefrom, that
the disciplinary procaedings; concludedon 28,11.73, That baing
the case, the belatzd request of the applicant on 10.12.73 i.e.,
long after complation of thaldiSciplinary procsedings against
him, to examine one Shri Radh%krishna as his witness, could

not bz considered by the I.O.; which, in our view, did not
viplate the provisions of tﬁekﬂules. Neithar the applicant nor
his Defence Helper, requestad the 1.0, before the conclusion of
the disciplinary procesdings on 28.11.73, that they desira{ths

above witness to be examined. ! Further, if the applicant was

earnest in regard to the examination of this witness, he would
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