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This application cama up for hearing bfora this Tribunal on 

27.11.1986. HOntbl Iiornbcr (A) Shri P. Srinivasan mado the following: 

ORDER 

This is a transferred application rcwivad from the High Court 

of Karnataka. 

2. 	In this application, th. applic::nt chalLnçjas the seniority 

assigned to him in the cadre of Inspectors of Cntra1Excise working 

in the charge of the Co1i.ctor of Central :xcise, Bangalore, vis—a—vis 

raspondents 4 to 8. The prayer in the application is that the 
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only on 1.8.1972. As a result, the applicant became junior to 

04 and R5, in the cadre of Inspector of Central Excise, So far 

as R6 and P7 are concerned, they joined as LDCs in the sates depart—

ment and obtained promotion in the ministerial line to posts of 

UOC and then to postsof Inspector of Central Excise in December 

1971 again before the applicant. They were both junior to the 

applicant in the original grade of LDC, havine joined service a 

few monthE after the applicant. Since they also obtained pro-

motion to the' posts of Inspectors of Central Excise from the mini—

sterial liucta earlier than the applicant, their seniority in the 

cadre of Inspectors was fixed above that of the applicant. The 

relative seniority of persons promoted as Inspectors of Central 

Excise from different sources, namely, those promoted from the 

cadre of 51s, those promoted from the ministerial cadre and others 

directly recruited (during the period when direct recruitmnt was 

allowed) was ietrmined by rotatinct the vacancies occurring from 

time to time among them, accordin to the quote prescribed for 

recruitment from the different sources. This, combined with the 

earlier promotion of respondents 4, 5, 5 and 7 gave them a higher 

seniority vis—a—vis the applicant. It appears that BIT got a further 

advantage because of reservation in promotion posts to Scheduled 

Caste cendidat3s and thus in the seniority list as on 1.1.1977 of 

Inspector of Central Excise, he figured at SNo.3, while the applicant 

was at S,No.263 and respondents 5, 6, and 7 figured between S.fjcs.112 

and 201. 

4. 	So far as RB is concerned he was directly recruited as Inspector 

of' Central Excise on 24.0.1972, whil7 the applicant, as stated 

cerlier, was promoted to that post cfl 1.0.1972. However, by reason 

of rotation of vacancies for direct recruitment and promotion, RB 

was again given a higher seniority above the applicant in th list 

of Inspectors of Central Excise as on 1.1.1977 and in subseL1uent 

seniority lists. 	j\) 
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seniority list of Inspectors of Centri Excise as On 1,1.1978 (Ex 'U') 

announced on 23.6.1078 h the Collctor of Control Excise, Karnataka, 

Bangalore, Rspondent 1 in this appliction be quashed So far as it 

relates to the petitioner and resoondents 4 to 8 and to direct the 

respondents 1 to 3 to place the petitioner above respondents 4 to B 

in the said seniority list. 

3 	The facts relatinq to the applicont 's contention that he should 

be assiqned seniority a,-. respondentS 4 to 7 may first be considered. 

The applicant who joined the Csntral Excise Department as a LLWer 

Division Clerk (LDC) on 1?.1.14, was eromoted as Sub Inspector of 

Central Excise (SI) by order dated 16.1.1961. In that order, respon-

dent 4 who was junior to the applicant in the grade of LDC was also 

promoted. Respondent 4 was placed irnn-diat-ely below the applicant in 

the order of merit in the said order. Respondent 5 who also started 

his career as a LDC in the Central Excise Dpartmant was promoted as 

SI by a subsequent order dated 10 .4 .1961. Respondent 5 was also 

junior to the applicant in the crada of LDC as well as in the grade 

of SI. ihen all theso three persons were appointed as SI, the 

appointment order narreted, inter 	., that after their "transfer to 

the grade of SI, they will not be allowed to revert as LOC". However, 

by an order dated 21.11.1966, respondents 4 and S alongwith 14 others 

ware reverted as LOGs as 16 posts nf SIs were found to have become 

surplus. 16 junior-most SIs includino R4 and R5 wore thus reverted. 

Subsequently, in 1967, some mote posts of SIs were sanctioned and some 

of the persons reverted as LDC wore restored to the post of SI, but 
e 

not respondents 4 and 5. They continued as LDC, obtainsdJ n the 

ministerial cadre as Upper Division Clerks (UDC) and further promotion 

as Inspector of Central Excise in 1971 acainst the ministerial quota. 

However, the applicant, who ccntinud as SI, could 0't his turn for 

promotion as Inspector of Central Excise in the quota assigned to SIs 
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Th applicant appears to have made representations from the 

latter half of 1972 against the prcmotion of respondents 4 and 5 

before hire, but theeo representations were finally rejected by 

the President in fabruary 1973 (Ex N). Threafter in November 1977, 

the applicant made another representation (Ex P) challenoing the 

seniority not only of respondents 4 and 5 but also P6 and 7. This 

representation was rejectod by a letter dated 31.12.1977 from the 

office of Collector of Central Excise, Fl in this application (Ex 

statinq that his earlier representation on the same issue had been 

turned down by the Central Board of Customs and Excise as well as by 

the President of India and that those decisions held  good against 

his latest representation. It Was after this that the applicant 

filed thn present application as a writ petition before the High 

Court of Karnataka on 13.8.1979. 

Shri E.G. Achar, learned counsel for the  applicant, vehemently 

contended that by fixing the seniority of the applicant below that 

of R4 to 81  the aplicent had been discriminated against. uihen R4 and 

5 were rev rted from the post of SI, becaus they ware juniors to the 

applicant, they should not have been alaowd to earn promotion to the 

hiqhr grade 0r Inspector before the applicant, particularly since the 

applicant was senior to th- m in the cadre of LDC also. In fact, there 

was a prohibition against reverting a p rson once promoted as SI to the 

post of LOC and this prohibition was violate-I when P4 and 5 were 

reverted and they had benefittad by this illegal reversion. Jhan 

persons .O .r:•everted were acain re—promoted as SI in 1967, F4 and 5 

should also have been re—promoted, bein9 the senior—roost among those 1110 

had earlier been reverted. By not doing this Al, the Collector of 

Central Excise, [3ançalore, again committed an illecality and conferred 

a bcn;fit on 54 and 5. Whan 5/  and 5 were promoted from the grade of 

LOC to the grade of UDC, the applicant should also have been considered 

for such promotion, bing senior to thee in the grade of LOC, and not 

having at that time been confirmed as SI of Central Excise. in any case, 
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in 1971, whn both R4 and 5 wore prernot:d as Inspectors of C.ntral 

Excise, the a.plplicant should have aloe been considered for promotion 

The 1icibi1ity for pr, moticn to th post of Inspectors was fivs 

years' experience, as SI or az IJX. The post of SI being in the 

executive line1p croons with the LualiPying service as SI like the 

app1ic.nt, should have boar, preferred for promotion to the post of 

Inspectors (as an executive post) ovr persons in the ministerial 

cadre like the rospcndnts. In fact, while prescribing the aliçibi—

lity for promction1Sls hed been mentions] first and UDCs only later. 

Similarly, when RS and 7 were promoted as Inspectors in ijacemb :r 1571, 

the epplicent who was Senior to thm in the ministerial cadre of LOC 

and had the reHuisite qualifying, experience in the executive post of 

Si, should have been preferred for promotion. There?ore, the applicant 

should have bian promoted as Inspector in 1571 before P4, 5, 6 and 7 

and accorded a pcsiticn of seniority in the cadr of Inspectors above 

them. 	.s2oneIent B had been directly r coruitod as Inseector on 24.8.72 

i ., 23 days after the aeplicant was prcmot d and he should not hav,3 been 

placed above the applicant in seniority. In fact, the dat rmininr 

factor for fixine s:nicrity should have b en total length of invrnm ent 

service, countini the irital appc:intmnnt of all th pars.. ne as LDCo 

and if that w:re done, th applicant havino th' loncert period of 

service, should hew 1 been placad above all the respondents 	oven 

in the post of Inspector, the applicant ha -i lonar service than P8. 

Shri Thh.ar relied on the Jecision of the Supreme Court in Union of 

- 	IndLe V. Pavi Varma and ethers MR 1972 SC 1927, in support of his 

contention that the criteriOn for Iixi.ng the seniority of the 

applicant vis—a—vis k, 5, 5, 7 and 3 in the cadre of Inspectors of 

Central Excise should have been thir date of entry into Government 

service. 

7. 	Ehri M.S. Padmarajaich, learned counsel for thee respondents, 

refuted th arguments of Shrj Achar. He pointed out that promotion 

to the posts of Inspectors of Central Excise was from two separate 



corona viz. Fr a th cL :nf' 	L nc 	ator. rii frur,  th 	ini 

triai odr 13 . [ non thn alicant was prornotd to thn post of 

from [ho post of LDC, ho had to so:k furth r promotion only withii, 

th 	uota allocatod Lu SIs194 and S wrn' r v:t:d to thj post ot 

LJC in 1166, anrl thr tftr got promotion thinuth tha minstari.i 

un: to ranch tho post of Ins;::ctor of C ntri ixci 	for. tho 

applicant and that wan. a. f 1'LU1LLJO ui.i runs Li flo f 
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il1a'c'.1iLy 10 nv rtiiic H 	nd S an. LXo in 1[65, bacous: when pcntn 

nrc rood :c..J 	r1us i0 a articuiar cJrc, only th: junior-most 

porsons haV tL hO t\j L't:J, nd H4 and 5 worn junior to tho aplionnL. 

TH prnhibitcn a .inst such ruvorojon containud in the aarlior urd: 

promot.inq thmm as bI 'and to ivo way whon posts in tho cadr of S 

worn r nd"red surplus, for n fault of tho cold c 	nod :nts. I 

the applicunt had at that timo folt that 	in proc. oat.s would ba 

battor if ho warn also c vartad, h - cauldno;: off-n:: fri a o r- icfl 

at that timo, 3t otoiauslo !i pr:f .5f..: 	to wont in [h: hi h 	ust; 

did no 	.!-:• :ny rnprnsrntatjcn For beinq revorted. It 

wan- i ni-. .nnori oh F fartuna that in spito of thair raw rsion, 

H and 5 machod Lb posts of Inspctors of Contral Eis hofor: 

tho applicant throuh thuninistorial huoto. Similarly R6 and 7 

also had obtajnscj maclion proc-cition as Inspoctos of Contral E>cis 

bocaunc thay happonad to be workinc on tb-s ministarial 	-d- -and Lha 

wore favourad by fortuna. So far as [2 is concornad, thouth h:- ins 

r cruitoiJ as Ins ctnr a f-ow days aftor tb 	applicant was prima Lod 

to that post, RB obtainod a hicTh-:r position of o niority by virtun 

of tha principlo of ro Lotina 0" vaconni :o [-aLa- m  

sourcos af r cruitm :nt • Thorn a c:. vnconcj i of Inco- 	of 

C:n[rnj Excjs-a -which a -at-.--! H f. 	•..1 75 wmn 57 ootn- cf Sic 

war" uponadod to LhoF 	a F Is nut marc --d1r to 	fvoni-:nL l--[to 

dutod 22.7.172; thi :drli..,r ban on !ir'mt racr'jitmant which h: 
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been in existence upto 22.7.1971 was lifted by Government's order 

dated 23.7.l71. Therefore, between 23.7.1971 end 31.7.1972, 

recruitment to posts of Inspectors was to b made (1) by promotion 

from amono SIc; (2) by promotion from emanij ministerial staff; and 

(3) by direct rocruitmant, in the ratio of 2:1:1. According to 

Government letter dated 22.7.1972, thas appointed to vacancies 

which existed before 1.8.1972, w r to be placed senior to those SIs 

promoted on bloc in the 27 upgraded posts of Inspectors allocated 

to the Bangaloro Coliretorato created with effect from 1.8.1972. 

The appicant was one of the Sic of CE who were promoted as Inspector 

in one nf the uperadod posts created from 1.8.1972, while respondent 

8 was directly recruited against a vacancy for direct recruits which 

existed prior to 1.3.1c72. That is how 88 was :ivwn seniority above 

the applicant. 

8. 	e have sivon the matter our most anxious consideration. So 

far as the. aci.plicant's quarrel with 84, 5, 6 and 7 is concerned, 

what he says is that they were junior to him as LDC and cc wh n they 

Wro, given promotion in the ministerial cadre to posts of UDEs and 

then to posts of Inspectors, he Should have been preferred to them 

at each stage. So far as 86 and 5 are concerned, one more argument 

advanced on behalf 01 the applicant is that they were also promoted 

with the applicant as SIc in 1961 and placed lower in the order of 

selection, but weec later reverted as L3C Illegally, despite the 

prohibition against such reversion. The aeplicant ts case seens to 

be that he should also have been reverted as LOC in 1966 from the 

post of SI in which case he would have seined promotion tothe post 

of UDC and then to the post of Inspector before the said two respon— 

I 

dents and would have been senior to them. in the alternative, even 

though he was not reverted as LDC, h' was only c.fficiatinq as SI and 

therefore should have been considered for proimotion to the post of 

I -(' 
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UDC when P4 and 5 were so promoted and for further promotion to 

the post of Inspector along with and uith a higher seniority than 

R4 and 5. The, final argument, as we have noticed earliar)was that 

by virtue of earlier entry into Governrri;•nt service compared with 

5.4, 5, 6,'7 and 8 the applicant Should have been. shown Senior in 

the cadre of Inspectors following the Supreme Courtts  Judgment in 

Ravj Varrna's case. 	ule are unable to accept any of these contentions. 

II P4 and 5 were reverted from the post of SI to their original 

posts as LX, that was b cause when a r:versimn has to take place, 

it is the juniors who have to be reverted and R and 5 were junior 

to the applicant . As regards the alleged illegality of the rever— 

sion, it has been explained on behalf of the respondents that posts 

of SIs were rendered surplus and, therefore, there was no choice 

but to revert the junior—most SIs to their earlier posts of LOG. 

In our opinion , no taint of illegality attaches to their reversion 

in view of the compelling circumstances in which it had to take place. 

Moreover, at this point of time, that r•.version has to be as having t  

become a final fact whose lecality cannot be now questioned twenty 

years later. Therefore, w have to accept the fact that P4 and 5 

were LOGs from 195 onwards and wre entitled to all promotions in 

the ministerial line open to LUCs. Similarly R6 and 7 having been 

appointed as LOGs were entitled to all the promotions open to the 

ministerial cadre. Wa have also to accept as a final fact the position 

that from 11761 onwards, the applicant had moved over to the executive 

line as 51, and continued in that post ther 'after and was, therefore, 

H 
entitled to all promotions open to SIs. It wasieco of good luck 

for the respondents that vacancies of Inspectors open to the ministerial 

cadre came,their way earlier, while similer vacancies open to the 

executive cadre of SIs did not become available for the applicant till 

a later data. It was, therefore, a 1 uirk of destiny which enabled 

the respondents to be promoted as Inspectors earlier than the applicant 

and not any act of discriminatien in their favour or against the 



applic:.nt. In Ravj ¶Jarmna 'S case, the Supreme Court was concerned 

with the seniority in the cadre 0F Inspectors of Central Excise 

of p'rsons appointad to that cadre prior to 22.12.1959 and theCourt 

decided that it should be det:rmined according to the rules existing 

prior to 22.12.1959 which was on the basis of continuous officiation 

in the cadre. 't)e do not agree with the applicant that the seniority 

of a person who entered Government service before 22.12.195' is 

entitled to seniority in any cadre to which he may hav' been promoted 

after that date in accordance with the date of his E3ntr into 

Government service. The Supreme Court did not say so. As we 

understand it, the judgment of the Supreme Court only lays down 

that in a particular cadre to which a person may have been appointed 

before 22.12.1959, seniority will be determined by continuous 

officiation or length of service in that cadre. Appointments made 

to a cadre either by promcion or y ppepetlen or by direct recruit—

mant, after 22.12.1955 would be covernod, for the purpose of seniority 

by ruies prevalent at the relevant time: even if the test of cor 

tinucus officiation in the cadre is applied (ignoring rotation of 

vacancies), R4, 5, 5 and 7 were aupointad as Inspectors before the 

applicant and so would be entitled to a higher seniority. Therefore, 

we are unable to allow the claim of the applicant for seniority 

above Pi, 50  6 and 7. 

9 1 	Wa now tome to the appljcnts  claim acainst RB who was a 

direct recruit to the post of Inspector and who joinad on 24.8.1972. 

ihj1 dealinc, with this matter, it is necessary to set out the back—

ground in some detail. By a circular dated 22.7.1972 addressed to 

all Collectors of Central Excise, the Department of evenue and 

Insurance in the Ninistry of Finance, conveyed the decision of the 

Government to upgrade 664 permanent poets of SIc of Central Excise 

into posts of Inspectors of Central Excise with effect from 1.8.1972. 

(c 



- 	As a r:sult of this decision, 28 permanent posts of SI were upgraded 

to those of Inspectors in the Banialore Colloctorata. The upgraded 

posts were all to be filled From persons working as SIc. The same 

letter set out the principles of seniority of the persons promoted 

from the grade of EIE to the upgraded posts of Inspectors vis-u-vis 

others. 11 9 may here refer only to those portions of the said lett r 

which arc relevant for the pr;Seflt purpose. It was stated in pare 

2(u) that "the vacancies in the grade of Inspector of Central Excise 

(CC) existing as on :1.7.1572 shall ha filled in accordance with the 

orders applicable in rasp ct of these vacancies immediately before 

the issue of the present orders." Pare 2(111) of the same letter 

a 
stated that the posts of Inspectors created with affect from 1.8.1572 

by uporading the sane number of posts of 5Is' shall be filled exclusively 

by prámotion of Sub-Inspectors of Central Cxcise who are found fit 

for such promotiontt. In pare 2(v), it was laid down that ttofficars 

appoiato.d to the post of Inspector of Central Excise (c) in accor-
dance with sub-acre (ii) above will rank en bloc senior to the' officers 

appoint:d in eccordanea with sub-pare (uii)...,". In other words, 

porsone appointed as Inca'ctorc to vacancies which existed on 31.7.1572 

would be rackorid senior to SIs promoted as Inspoctcrs in the uporadad 

posts created with effect from 1.8.1572. Now the orders applicable in 

respect of posts of Inspectors existine on 51.7,1972 erre sot out in q 

letter dated 23 .7. 571 issued by the Central Beard of E<cise and 

Customs, Delhi, to all Collectors 1f Cntra1 Excise. Alr-ngwith this 

letter, dra"t rule c 5: ecruitmont to posts of Inspectors were enclosed. 

It may hero he mentioned that upto 5••j57ç,  there were no rules 

framed in pururnco of Article 309 of the Constitution governing 

recruitment to posts of Inspectors. 	2cruitmant to the posts before 

that date were entirely ç,ov rned by executive orde:s. Returning to 

our narration, the draft recruitment rules circulated with the letter 

e 



dated 23.7.1971 of the Central Doard of Excise and Cu'toms 

contemplated recruitm•nt to posts of Inspectors of Central Excise 
Sub 

from three sources 	j• 0 50% by promotion from Llnspectcrs of 

Central Excise, 251 by promotion from among ministerial staff and 

25% by direct recruitment. Thouçh the draft rulesjet'?icially 

notified only on 2.6.179, Government acted on the basis of these 

draft rules from 23.7.1971 itself. In other words, as befor€, 

recruitment and seniority were governed by executive ordsrE, the 

draft rules haoing no hicher status at the time than executive 

orders. Prior to 23.7.171, there was a ban on direct reruitmant 

to pbsts of Inspectors, but this b&n was lifted by the aforesaid 

letter of 23.7.071. Thus the position that pravailad from 23.7.1971 

to 31.7.172 was that vacancies arisino in th' grade of Inspectors 

of Central Excise ware to be filled in the ratio of 2:1:1 by prcmo—

ticn from SIs of CE, promotion from the mnisterial cadre and direct 

recruitment respectively. 

lJ. It has been explained on behalf of the respondents that respon—

dent 8 was directly rscruited to the post of Inspector of Central 

Excise against a vacancy which existed as on 31.7.172 within the 

4uota available for dirct recruitment. 	The aplicdnt, who was a 

SI was promoted as Inspector with effect from 1.8.172 in one of the 

upgradd vaca=05t  created by Covernment letter dated 72.7.172 

which we have referred to earlier. Therefore, in terms of pares 

2(u), (iii) and (v of the said letter, respondent 8 havinç been 

appointed to a post which existed on 1.7.177, had to be accorded 

a high.:r sehiority above the applicent who was one of the persons 

appointed to the newly upGraded postE which came into e*ietencs 

from l.e.1972. The applicent 's ccnt:ntion ip that by virtue of 

earlier appointment to the post of Insjector, hE' should have been 

accorded a hic1her senicirity above F0. uie dc not find any merit in 

this contention eith r. When recruitment is made to a post from 

more than one source, Gcvernm nt can r -gulate the seniority of pieesons 

- 



- 	so appointed by rotating the vacancies that arise from time to time 

nong recruits from the different sources in accordance with the 

quota prascriberi for their _recruitment. Thro could be objection 

to such a procedure hoin prescribed by :xecutivo L der in the absence 

of Rules framed under Article 399 of the Constitution, since the 

procedure does not offend any article of the Constitution (wide 

1973 SCC (L&S) 133 Union of India v. 	Josph). In the present 

instance, Gcvsrnnent was by executive order applying the principle 

of rotation of vacancies for fixation of seniority for many years. 

I f, however, there was a long delay between the recruitment of persons 

from one source and those from another source, it would not be right 

to accord persons recruited much later seniority above those 

recruited earlier by  applying the principle of rotation. This is 

what the Supreme Court said in Narendra ChcIdas case AIR 1986 SC 

538 and in many cases decided earlier. But when the difference between 

the date of appointment of persons from two sources is negligible, 

and appointments are made from different sources in accordance with 

the quota prescribed therefor, the 9upreme Court has always upheld 

fixation of seniority by rotatic.nof vacancies. In the present case, 

there was an additional factor. Under a letter issued by the Covernment 

on 22.7.1972, it was specifically laid down that person eppointed 

to vacancies existing on or before 1.7.1c72, ou1d rank senior to 

those promoted as Inspectors from the cadre of SIc in upgraded vcancies 

which came into existence frc.cn 1.8.1972. 	This cannot be regarded as 

- 

	

	an unreasonable rule of senicrity, unless recruitment to the vacancies 

which existed on 31.7.1972 WCS made much later, resulting in persons 

recruited thm or promoted years later becoming senior to pers ns 

recruited that many years earlier. We were told that on 31.7.1972 

there were 32 vacancies of Inspectors. Recruitment to posts of Inspectors 

arising between 23.7.1971 and 31.7.1972 by promotion of SI and 

' r 
/ 



of persons from ministerial cadre, according to their respective 

quotas, had been substantially made. Appontment of p:rsons against 

the iir-ct recruitment quota, howavar, took some time. iIritten 

tests for direct r:cruitesnt were held in February 1972, viva voce 

test on 16.7 .1C72 and the final selection list was drawn up on 

16.7.1972. Appointment orders wore, however, issued on 21.8.1972 

in respect of 15 direct recruitS incluijinc RB. Therefore, dely, 

if any, in fillinr up the direct recruitment HUOt3  ofposts that 

arose upto 31.7.1972 was only about 20 days after that data and oven 

V 	that was due to jiong process of selection involved and administrati 

delay in issuing appointment orders. In any case, RB was appointed 

against direct recruitment quota hardly 22 days after the promotion 

of the applicant. There was not such a long delay as would shock 

the' conscience as obsrvd by the cuprema Courtin Neror,dra Chadda's 

case. WE9, ther.f re, hold that RB was also rightly accorded seniority 

above the applicant. 

11. 	In the result, the application is dismissed. Parties will 

boar their Own costs. 
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