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BEFORE THE CENTRAL ADOMINISTRATIVE TRIBUNAL
EANGALURE BENCH, BANGALORE

DATED THIS THE TWENTY NINETH DAY OF DECEMBER

) 1986
: Present ¢ Hon'ble Shri Ch Famakrishna Rag i Member (2)
Hon'ble Shri P, Srinivasan ees Member (A)

APPLICATIUN NC. 206/86 (T)

Ke Sarpabhushana,

Inspector, Central Excise,

Davanagere,

Chitradurga Distt. cee Applicant

(Shri C.G. Achar, ... Advccats)

V.

The Collector of Central

. Excisz and Customs,
C.R. Building, Wuesns Road,
B.ngaloras=1,

Central Board of Excise &
Custems by its Secretary,
Nzw Delhi,

Unien of Indie by its Secrstary
Minietry of Finance,

Departmant of R=venu=,

New Delhi,

G. Jayapalan,

R.Rangarajan,

I.G, Pattana Shetty,

Se Rajarao Kote,

P. Viswanathan

(Respondants 4 to 8 are

Inspectors Central Excise,

C/o TheCollactor of Gentral Excise,

Bangalore-1) «es Respondents

(Shri M.S, Padmarajaiah ... Advocata)

This applicatien came up for hearing baferz this Tribunal on

27.11,1986. Hon'ble Msmber (A) Shri P. Srinivasan made the followings:

< 0ORDER
This is a transferred applicsticn received from the High Court

of Karnatzka,

2, In this application, ths applicant challengas the senicrity
assignad to him in thz cadre of Inspactors of Centralfxciss working
in the charge of the Collactor of Central Exciss, Bangalerz, vis=—a—vis

raspondants 4 toc 8., The prayer in the applicaticn is that the
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only on 1,8,1872, As a result, ths applicant became junior to

R4 and RS, in thz cadre of Inspector of Central Excisz. So far

as R6 and 57 ara conczrned, they joined as tDEs in th2 same depart-
mant and obtainad promotion in the ministerial line to posts of

UDC and then to postsof Inspector of Central Exciss in December

1971 again before tha applicant., They were both junior to the
applicant in the original grade of LOC, having jeined service a

few monthe after the applicant, Since thay also obtained pro=
motion tc the posts of Inspectors of Central Excise from the mini-
starial guota earlier than tha appiicant, their seniority in the
cadra of Inspectors was fixed above that of the applicant. The
relative seniority of perscns promoted as Inspectors of Central
Excise from diffarent sourcee, namely, those promoted from the

cadre of SIs, those promoted from the ministerial cadre and others
dirsetly recruited (during the period when diraect recruitment was
allowed) was detcrminzd by rotating th= vacancies occurring F;om

time to time among thsm,.according to tha guota prescribad for
recruitment from the different scurces., This, combinad with the
earlier promotion of respondents 4, 5, 6 and 7 gave them a higher ﬁﬂ
seniority vis-a-vis the applicant, t appears that é; got a further
advantages becausa of reservation in promotion posts to Scheduled
Caste candidatss and thus in the seniocrity list as on 1.1.1977 of
Inspector of Central Excise, he figured at S.No.3, while the applicant
was at 5,N0,263 and repspondents 5, 6, and 7 figured between S,Nos.ll2

and 2010

4, Sg far as RB is congernad he was diractly recruited as Inspector
of' Cantral Excise on 24,8,1972, while t!’?& applicant, as stated
earlier, was promoted to that pest on 1.8.1572., Howsver, by rsason
of retation of vacancies Fof direct recruitment and promotion, R8
was again given a highar seniority above the applicant in the list

of Inspectors of Central Excise as on 1.1.1977 and in subseguent

seniority lists. 1\ (Q\"' - \/%;‘/‘
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seniority list of Inspacters of Central Excise as on 1,1.1578 (Ex 'U')
anncunced on 23,6,1978 by the Collector of Centrsl Excise, Karnataka,
Bangalore, Respondent 1 in this application be guashed so far as it
ralates to the petitiocner and respondents 4 to 8 and to direct the
respondante 1 to 3 to place the patitionsr above respondents 4 tc B

in ths said sazniority list,

3e The facts relating to the applicant's contention that he should
abovec

be assigned seniority em rsspondents & to 7 may first be considared,
The applicant who joined the Csntral Excise Departmsnt as a Lcwer
Division Clark (LDC) on lJ.l.lQﬁ?; was prometzd as Sub Inspactor of
Central Excise (SI) by order dated 16.1.1961., In that ordsr, respon-
dent 4 who was junior to ths applicant in the grade of LOC was &also
promoted, Respondent 4 was placsd imm=diatzly below the applicant in
the order of marit in thes said order. Rezspondent 5 who also started
his careser as a LOC in the Central Exciss Dupartment was promoted a8
SI by a subseyuant order dated 10 .4 .1961. Respondent 5 wes also
junier to the applicant in the ¢rade of LDC as well as in the gradas
of SI. When all these thres persons ware appointed as SI1, the
appointment order narrated, inter alia, that after their "transfer to
the grade of SI, thay will not be allpwad to rasvart as LOC", However,
by an order dated 21.11.1966, respcndents 4 and 5 alongwith 14 others
were reverted as LDCe as 16 posts of SIs wsre found to have bacomz
surplus, 16 junior-most SIs including R4 and RS were thus raverted.
Subsequsﬁtly, in 1967, somz mote poste of Sls were sanctioned and some
of the perscne reverted as LOC wsre rsstored to the post of SI, but

; premehoen G
not respondants 4 and 5. Th2y continued as LOC, obtainad/in the
ministerial cadre as Upper Division Clarks (UOC) and further pfomution
as Inspector of Central Excise in 1971 acainst the ministerial gquota.
Howevsr, the applicant, who continued as S$I, cculd g=t his turn for

promction as Inspector of Central Excise in the yuota assigned to Sls
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Se The applicant appears to have made repressntations from the
latter half of 1972 against the preomotion of respondents 4 and 5
befor= him, but thsse representations were finally rejected by

the Prasident in February 1973 (Ex N), Thersafter in November 1977,
the applicant made another r=pressntation (Ex P) challenging ths
saniority not only of respondents 4 .and 5 but also R6 and 7. This
representation was rejected by a letter datzd 31,12,1977 from' the
office of Collactor of Cantral Excisas, Rl in this application (Ex 4)
stating that his sarlier representation on the same issue had bsen
turned down by the Central Board of Customs and Excisez as well as by
the President of India and that those dacisions h@ld good against
his latest representation. It was aftsr this that the applicant
filed the present application as a writ pastition basfore the High

Court of Karnataka on 13,8,1979,

6. Shri C.G. Achar, learned counsal for thz applicant, veahemantly
contended that by fixing the seniority of the applicant below that

of R4 to 8, tha applicant had bsen discriminated against. UWhen R4 and

5 wers ravsrtsd from tha post of 51, because they were juniors to the
applicant, they should not hava been allowsd to sarn promotion to the
high2r grade of Inspector before ths appliéant, particularly sincs tha
applicant was s=2nior to th-m in the cadre of LDC also, In fact, thare
was a prochibition against reverting a p=rson once promoted as SI to the
post of LDC and this prohihition was viclated when R4 and S5 were
rauefggd and thay had bznefitted by this illegal reﬁsrsion. WUhen
persons 50 reuarteé were again re—promoted as 31 in 1967, R4 and 5 aj
should alsoc have been ra—promoted, being the ssnior-most among those uio
had =arlier been ravertad. By not deing this R1, the Collector of
Cantral Excise, Bangalors, agein committed an illegality and conferrad

a benzfit on M4 and 5, Wwhen R4 and 5 ware promotad from th= grade of
LOC to the grade of UDC, the applicant sheould also have been considered
for such promotion, being ssnior to them in the grade of LDC, and not

having at that tims bean confirmsd as SI of Cantral Exciss, In any case,
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in 1971, wha2n both R4 and 5 wers promoted as Inspectors of Ce:ntral
Excise, the applicent chould have alen he=n considered for prometion.
The =21igibility for primotion to th: pest of Inspectors was fivs
years' expzrizsnce, as SI or as UDC. Tha post of SI being in the
executive line,parsons with tha gualifving servics as SI lika the
applicunt, should have been prafarred for promotion to the post of
Inspectors (as an exscutive post) over parsons in fhe ministzsrial
cadre like th= respondents, In fact, whila prescribing thes =ligibi~
lity fer premotioQ)SIs had besen mentionsd first and UDCs only later,
Similarly, whan R6 and 7 wsra promoted as Inspzctors in Descembar 1971,
thz applicant who was senior to th:m in the ministerisl cadres of LBC
and had the raquisite gualifying expasrisnce %n the axscutivz post of
51, should have bs=n praferred for premotion. Therafers, the applicant
should have bsen promotzd as Inspector in 1971 befor= R4, 5, 6 and 7
and zccorded a position of seniority' in th2 cadrs of Inspzctors abeove

tham. Respondznt B had been dirsctly rzcruited as Inspsctor on 24,872

izey 73 days aftor the applicant was promot:d and hz should not havs been

placad abovsz thes applicant in saniprity. In fact, the determining
factor for fixing senicrity should haves boasn total length of Government
sarvice, counting the initial appocintm=nt of all the perscns as LDCs
and if that w=re don=z, th= applicznt having tho loncast period of &1

g
szrvice, should have baen placed above all the respondents amel ayzn

G-
in the post of Inspector, thz epplicant had longar sarvice than RE,
Shri Achar rzlied on ths decision of ths Suprems Court in Union of
indiaVU. Ravi Varma and others AIR 1972 SC 1927, in support of his
contention that the critsrien for fixing the seniority of tha
applicant yiges=-vis R4, 5, 6, 7 and 8 in the cadre of lnspectors of

Cantral Excise should hava besn thelr date of entry into Govermment

sarvice,

T Shri M,5, Padmarajaiah, l=arned couns=l fcr tha respondants,
rafuted the srgumants of Shri Achar. He pointed cut that promotien

to the posts of Inspectors of Central Exciss was from two ssparate
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sources viz. from the cadre of Sub Inspsctors and from the mini-
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sterial cadre2., Oncs the applicant was promotzd to ths oost of SI
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from thes post of LOC, he had to s=ek furth-r premotion only within
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LOC in' 1966, and thezreafter got promotion through the ministerial

line to reach the post of
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pector of Central Exciss before the

applicant and that was a fortuitous :ixcumstancﬂf. There was no

Ll],\fllty in re

are rend red surplus in a particular cadre, only the junior-most

The prohibition anainst such resversion contained in the esarlis=r ordep

promoting them as SI had to ogive way when posts in the cadre of

batter if he were also rovertad s ecould b — :
better if he were also reverted, he could have effersd for reversion
at that time, But obviously he prefzrred to work in the higher post

of SI and did

tion for being reverted, It

n spite of their reversion,
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§ reached the posts of Inspmctors of Central Excise before

quota. Similarly RE6 and 7

working on the ministerial side and they

were favoured by fortune. So far as RS is 1, though he was

recruited as Inspector a fe

v days after the applicant was promoted
to that post, RB obtainad a higher position of ssniority by virtue

different

of the principle of rotation of vacanciss bstw=en

sources of recruitment, There were vacanciss of Inspectors of

- -

Excise which existed before 1.8.,1972 whsn 2 posts of

-
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ing to a Governmant letter

dated 22,7,19723 ths =arli=sr ban on direct recruitment which had
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been in existence upte 22.7.1971 was lifted by Government's order
dated 23.7.1971. Tharefore, between 23,7.1971 and 3i.7.1972,
recruitment to posts of Inspectors was to bs made (1) by promotion
from among SIs; (2) by promotion from ameng ministerial staff; and |
(3) by direct recruitment, in ths ratio of 2:1:l. According to
Govarnment letter dated 22,7.1972, thoss appointed to vacancies
which =xisted befeore 1.8,1972, wore to bes placed sanior to those Sls
promoted an bloc in tha 27 upgraded posts of Inspectors allocated

to the Bangalorz Coll=ctecrate crzated with =ffsct from 1.8.1972.
The appdicant was onez of the Sls of CE who wzre promoted as Inspector
in one of the uporaded posts created from 1.8,1972, while respondent
8 was dirsctly recruited against a vacancy for dirasct rscruits which
existed prior to 1.8.1%72. That is how R8 was civen éaniority above

the applicant.

8, We have given thr matter our most anxious consideration. So
far as the applicant's guarrsl with R4, 5, 6 and 7 is concerned,
what he gays is that they were junicr to him as LDC and sc whon they
wore, given promotion in the ministerial cadre to posts of UDCs and
then to posts of Inspectors, he &heould have bean preferrad te them
at each stags., Sn far as R4 and 5 are concernad, one moTs argument
advancad on bshalf of the applicant is that they wsrs also promotead
with the applicant as SIs in 1961 and placed lower in the order of
selaction, but wers later revert=d as LOC 1llagally, despite the
prohibition against such raversion. The anplicant's case ssems to
be that h= should alsc hava bzazn revsrted as LDC in 1966 from the
post of SI in which case hz would havz gainsd promotion tothe post
of UDC and than to the post of Inspactor befors the said two respon-
dents and would havz bsan sanior-to them, In the alternative, aven
though he was not rsverted as LDC, he was only officiating as SI and

tharasfors should hava bean considered for promotion to the post of

S
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a UDC when R4 and 5 were so promotad and for further promotion to
the post of Inspecter along with and with a higher seniority than
R4 and 5. The final argument, as wz have noticed sarlier)was that
by virtus df earlier entry inte Governm@nt service compared with
fldy 5, 647 and B the applicant should have besn shown senior in
ths cadre of Inspectors following the Supreme Court's Judgment in
Ravi Varma's cas=z. e are unable to accept any of these contentions.
If R4 and 5 were revarted from the post of SI to their original
posts as LOC, that was b-cause when & roversion has to take placs,
it is the juniors who have to bs raverted and R4 and 5 were junior
to the applicant ., As ragards the allegad illeéality of the rever-
4 8ion, it has been sxplained on behalf of the respondents that posts
of 5Is were rendered surplus and, tharsfora, there was no choice
but to revert ths junior-most SIs to their sarlier posts of LOC.
In our opinion , no taint of illegality attachss to their raversion
in view of the compelliné circumstances in which it had to take place.
faken ¢ ‘
Moreovar, at this point of time, that raversion has to batié having
becom®# a final fact whose lecality cannot b= now questioned twenty
yzars later., Therefors, w= have to accspt the fact that R4 and 5
were LDCs freom 19565 enuwards and wers sntitled to all promotions in
the ministerial line open to LOCs, Similarly R6 and 7 having besen
appointad as LOCs were antitled to all thz promotions open to tha
ministerial cedre., Wes have also to accept as a final fact the position
that from 1961 onwards, tha applicant had moved over to the executive
- line as 5I, and continued in that post thsreafter and was, therefora,
antitled to all promotions cpen to SIs. It wa;ifiaca ﬁf good luck Fﬁ
for the raspondents that vacancies of Inspectors opsn to th; ministerial
ezdre came.their way sarlier, while similsr vacancies opan‘to the
executive cadre of Sls did not become available for ths applicant till
a later dats, It was, therefors, a yuirk of dsstiny which asnabled

] the respondents to be promotad as Inspactors sarlier than the applicant

and not any act of discrimination in their favour or aegainst the
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applicant, In Ravi Varma's casa, ths Supreme Court was concerned
with the seniority in the cadr= of Inspectors of Central Excisa

of persons appointed te that cadre prior to 22,12.1959 and theCourt
decided that it should be dat:rminsd accerding to the rules existing
prior to 22,12,1859 which was on the basis of continucus officiation
in the cadre. UWe do not agrzs with the applicant that the seniority
of a person who entered Government servics before 22,12.195% is
antitled to saniority in any cadre to which he may havae been prqmoted
after that dats in accordance with ths date of his entry into
Governmant ssrvice, Tha Suprazme Court did not say so. As we
undarstand it, the judgment of tha Supreme Court only lays down

that in a particular cedrz to which & person may have besen appointed
before 22,12.1959, s=nicrity will be d2tarmined by continuous
officiatinn or langth of service ih g?at cadrs, Appointments mads

to a cadre sither by promction or hwi;semeéiﬁﬁ~uf by direct recruit-
mznt, after 22,12,195¢ would be coverned, for the purpose of szniority
by rules prevalent at the relevant times$ svsn if the test of con=
tinuous officiation in the cadre is applied (ignorimg rotation of
vacancies), R4, 5, & and 7 wer=2 appointed as Inspectors before the
applicant and so would Ee entitled to a highaer seniority. Therefore,
we are unabla to allow the claim of the applicant for seniority

above R4, 5, 6 and 7,

9, We now €omz to thes applicant's claim against R8 who was a
direct recruit to the post of Inspesctor and whe joined on 24,8,1972,
While dealing with this matter, it is necesssary to sst out the back-
ground in some detail. B8y a circular dated 22.7.1972 addresszd to
all Collectors of Central Excis=s, the Department of Rzvsnue and
Insurance in the Ministry of Finance, conveysd the decision of tha
Governmznt to upgra-de 664 psrmanznt poets of S5Is of Central Excise

into posts of Inspectors of Central Excise with affect from 1.8.1872.
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As a result of this decisien, 28 pérmanent posts of S1 were upgraded
to those of Inspscters in the Bangalors Collectorate. The upgraded
posts wers all to be filled from persons working as Sls. The same
letter s=t out the principl&s of seniority of tha parscns promoted
from the grads of Sls to the upgraded posts of Inspectors yis-@-vis
others. We may hore refer only to thos: portions of the said lett-r
which are relsvant for the present purpeose, It was statsd in para
2(ii) that "the vacanciss in ths grada of Inspector of Central Excise
(0G) existing as on 31,7.1972 shall bs filled in accordance with the
orders applicable in resp:ct of these vacanciss immediately before
the issua of the present orders." Pasra 2(iii) of the same letter
stated that thaz posts of Inspectors crsated with ésfcct from 1.8.1972
by upgrading the samz numbar of posts of 51s" shall be filled exclusively
by prémotion of Sub=Inspactors of Central Excisz who ars found fit
for such promotieon", In para 2(v), it was laid down that "officers
-appointad to tha post of Inspsctor of Central Excise (0G) in accor-
dance with sub-para (ii) above will rank gn bloc sznior to the officers
appointad in accordanca with sub-para (iii)...,". In other words,
persons appointed as Inspsctors to vacanciss which existsd on 31.7.1672
would bz reckonzd senior to Sls promotad as IﬂSpectEr$ in the upgradead
posts created with effect from 1.8.1%72% Now the orderé applicablz in
respect of posts of Inspsctors existing on 31,7.1972 were sst out in g
letter dated 723,7.1971 issued by the Central Baard of Excise and
Customs, Delhi, to 21l Collsctors of Cantral Excise. Alonguith this
letter, draft rules of recruitmsnt to posts of Inspectors were enclosed.
It may hsre be menticned that upto 7,6,1979, thers ware no rules
framed in pursuance of Article 309 of the Constitution governing
recruitment to posts of Inspectors. Fecruitment to the posts before
that date were entirely governad by sxscutive orders, Returning to

our narraticn, the draft reeruitmsnt rules circulated with the letter
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dated 23,7.,1971 of th= Cantral Board of Exciss and Customs
contemplatad rzcruitm:nt to posts of lnspectors of Central Excise
from three sourcess — i.e. 50% by promoticn from zgzspectcrs of
Central Excise, 25: by promotion from among ministerial staff and

i W g
25% by diresct racruitment., Though the draft rulas‘ffficially
notified only on 2,6,1%79, Governmant acted on the basis of thase
draft rules from 23,7.15871 itself, In othar words,.as before,
racruitment and seniority were governed by executive ordere, the
draft rules having no higher status at tho time than exscutive
orders. Prior to 23.7.1971, thers was a ban on direct ragruitmant
to posts of Inspazctors, but this ban was lifted by the aforssaid
letter of 23,7.1671, Thus thz position that presvailed from 23.7.1971
to 31.7.1972 was that vacancies arisinc in the grade of Inspectors
of Central E€xecise werz to ba filled in the ratic of 2:1:1 by prome-
tion from 5Is of CE, promotion from ths ministarisl cadre and direct
recruitmént respectivaly,
10, It has bsen explainad on behalf of the rzspondents that raspon-

|

dent 8 was dirazctly recruitsd to the post of Inspecter of Central
Excise against a vacancy which axisted as on 31.7.1972 within the
(uota available for dirsct racruitraent. The appliecant, who was s
81 was promoted as Inspector with effect from 1,8,167Z in one of the
upgradsd vacanciss, created by Government letter dated 22,7.1972
which we have referrad to sarlier. Thercforz, in terms of paras
2(ii), (iii) and (v. of ths said letter, raspondznt 8 having been
appointed to a post which existed on 31.7.1972, had tc be accorded
a higher seniority above the applicent who was one of the persons
appointed to ths newly upgradad posts which came into eRistence
from 1.2.1572, Tha applicant's centzntion is that by virtus of
earlizr appointmant to the post of Inspectcr, he should have been
accordad a hichar senicrity abovs R8, We Jo not find any merit in
this contention esither, When rzcruitment is mads to a post from

mors than one spurce, Governm=nt can regulate the sznicrity of pesrsons

Dhur
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so appointed by rotating thes vacancies that ariss from time to time
among recruits from the different sources in accordance with the

quota prascribed for their recruitment, There could be objacticn

to such a procedure being prescribed by Ixecutive U:der in the absance
of Rules framed undsr Article 309 of the Constitution, since the
procedurs doss not offend any articles of the Constitution (vide

1973 SCC (L&S) 133 Union of India v. K,”. Joseph). In the present
instance, Government was by executive order aphiying the principle

of rotaticn of vacancies Fdr fixaticn of séniority for many years,

1f, howavar, thare was a long delay betwszan tha recruitment of persons
from ona'sourcn and those from anmoth2r source, it would not he right

to accord persons recruited much later seniority abou; those

racruited earlisr by applying the principle of rotation., This is

what ths Suprems Court said in Narandra ‘Chadda's case AIR 1986 SC

638 and in many cases decidad =arlisr., But when ths difference batween
the date of appointm=nt of persons from two sources is negligible,

and appointmsnts ares made from different sources in accordance with

ths guota presbribad therzfer, the Supreme Court has always upheld
fixation of seniority by rotaticn‘of vacanciss. In the present casé,
thers was an additional factor, Undar a lstter issued by tha Government
on 22.7.1972, it wae specifically laid down that person zppointed

to vacancies existing on or befors 31,7.1972, would rank ssnior to

those promoted as Inspectore from the cadre of SIs in upgraded vacancies
which came into existencz from 1.8.1977. This cannot be regarded as
an unreascnable rulzs of senicrity, unless recruitment to the vacancies
which existed on 31.7.1972 was made much later, resulting in persons
recruited kRa or promotsd years later bscoming senior tc pers:ns
recruited that many years earlier., We wesrz told that on 31.7,1972
there were 37 vacanciss of Inspectors. Recruitment to posts of Inspectors

arising betwaen 23.7.1971 and 31,7.1972 by promotion of SIs and

—_—
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of persons from ministerial cadre, according to their respsctive
quotas, had been substantially made. Appo.ntment of prorscons against
the dirczct recruitment gueta, howavzr, took socma time, Written
tests flor dirsct recruitment were held in February 1972, viva voce
tast on 16.7 1872 and the final sslaction list was drawn up on
16,7.1872. Appointment arders&uure, however, issuesd on 21.8,.,1572
in respsct of 16 dir=ct recruit; including R8. Therefors, delay,
if any, in fillinc up the direct rzcruitment yuota of posts that
arosa upto 31,7.1972 was only about 20 days aftesr that datz and sven &’j
H that was dus tcﬁ ess of selwcticn involved and adninist t'ME_'
)t . }\?ng process of selection invelved and administrati
delay in issuing appointment orders, In any cass, R8 was appointed
- zgainst dir=ct recruitment guota hardly 22 days after the promoticn
of the applicant, Thare was not such a long dazlay as would shock
the conscisnce as cbs:rved by ths Suprame Courtin Narendra Chadda's

cess. We, thar:zfere, hold that R8 was aleo rightly accorded seniority

above the applicant.

11. In ths result, the application is dismissed. Parties will

bezar their own costs.
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