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i P BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
i ., ' BANGALURE|BENCH, BANGALORE

DATED THIS THE THIRTIETH JANUARY, 1987

Present: Hon'ble Shri Justice K,S,Puttaswamy-Vice Chairman
\

Hon'ble Shri L.H.A. Rego -~ Member (A)
N
| \ APPLICATION NO. 1653 CF 1986(T)
| ] (U.F, NO. 1174 Of 1985
i ' S.K.Srinivasan,
a]o S.Krishnaswamy Iyer,

_ Aged abgout 50 years,

’,,f” Residing at No. 12,

: Siddanthi Block, III Bleck,

Kodandaramapuram, |

Malleswaram,

Bangalore-560 003, — Applicant

Vs
1. The Director General,
Employees State Insurance Corporation,
E.S5.1.,C, Building, Kotla Road,
Neu Delhi-110 002,

2, The Chairman,
Standing Committee of the
E.S.1.6. and the Additional
Secretary, Department of Labour,
Ministry of Labour,
Shram Shakthi Bhavan,
Rafi Marg, .

Neuw Delhi-110 0OD1,

3. The Regicnal Director,
E.S.I. Corporation,
Ne, 10, Binnyfields, Binnypet,
Bangalore 560 023. / . wen Respondents
llf/ Y. Vedrdan 'ffh’-éh T W
( Shri R,Gururajan eee. ~hcvocate)
A |

This application has come up feor hearing

/ ‘hefore Court. Member(A) made the following:-
i \
/ \ |
3; 0RDER
jf In this application transferred to this Bench

under Section 29 of the Administrative Tribunals Act,
1975, the applicant in challenging the order dated

16.4,1982 (Annexure D), passed by the first respondent,
as the Disciplinary Authority (DA for short), imposing

on him the penalty of compulsory retirement from
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service, in the Employees State Insurance Cornprat&on
(ESIC for short), and the order dated 4.6.1985
(Annexure G) passed by the second respondent confiri ng
the said penalty, has sought for a direction to the
respondents to reinstate him as Manager Grade II in
ESIC with effect from 10,5.1982, with consequential

benefits.,

2, The factual background lesading to this
application, is briefly as follows. At the material
time, the applicant was working as Manager Grade II,
Local Office ESIC, Seshadripuram, Bangalore (Manager

for short), On 23.,12,1977, the third respondent
informed the applicant through a Memorandum, that a
departmental enquiry was proposed to be held against
him,under Regulation 14 and para 3 eof the Third Schedule
of the ESIC(Staff and Conditions of Service) Regulztions
1959 (as amended) (Hegulations for short), for gross
misconduct and failure to maintain absolute integrity
and devotion to duty., The article of charge proposed

to be framed against him in respect of the same was, that
as Manager, he demanded and accepted illegal gratificatior
of R, 100/- from one Shri A,Shankaran, Insured(bearing
No.53=753468) Nehrupuram, Bangalore, on 8,8,1977 as a
motive or consideration, for expediting payment of
compensation due to him, under the Employees' State
Insurance Act, 1948(Act, for short) by way of Permanent
Disablement Benefit (PDB for short)/commutation amount,
in contravention of Rule 3 of the Central Civil Services
(Conduct) Rules 1964, as made applicable to the employees
of the ESIC, The above article of charge uwas

substantiated by a statement ot imputation. A 1list of
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each of the documents and witnesses,on the basis of which
the above articleg of charge was proposed to be
substantiated was furnished to the applicant, who was
directed to submit within 15 days of receipt of the

above Memorandum, his written statement of defence and

also to state uhat?or he desired to be heard in person,

3. The above article of charge was proposed to be
framed on the appl%cantﬂas a result of the trap laid by
the Central Bureau of Investigatien(CBI) on 8,8.1977,
(on an earlier complaint dt, 1,8,1977 addressed by

the above Insured &arson. Shri Shankaran (PUI) to the
third respondent), which materialised. The applicant
denied the charge, Shri,S,Subramanian, Dy, Regional
Director, ESIC Bangalore was appointed as the Inquiry
Officer (1.0, for short) to hold the Departmental
Enquiry (DE for shgrt) vhich was initiated on 26.4,1979
and concluded on 30,6,1980., In the course of the DE,
in all 7 witnesses were examined on behalt of the
department, in addition to 11 exhibits and 3 material

objects, The particulars of the 7 witnesses ars as follous

PU No, Name Post held/Role
(1) (2) (3)
1 Shri A,Shankaran Insured Person

(the complainant and decoy
|
in the CBI trap)

2 Shri N.,K.Jaigepal Computer, National Tuber-
culosis Institute,Bangalore
(panch for mahazar uitness)

3 Shri S.R.Rémachandran Junior Regional Djirector,

ESIC Bangalore,
4 Shri N.G.Chellappan Dy,Regional Djirector,Benerit
Branch (Ins.Br.II1)ESIC
\ Bangalore,
5 Shri B,K,Ramachandra Dy.Regional Director,ESIC,
Rao Bangaloere,
6 Shri B.R.Nﬁna Rao Dy.Supdt. ot Police,CBI/SPE,

Bangalore. (the ofticer
who laid the trap)

7 Shri Aswatharamiah Police Inspector,CBI/SPE,
Bangalore (the officer uhoﬁi~
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4, The applicant examined 3 defence uitnesses, 'in

addition te producing 12 exhibits tc substantiate his
case., He also submitted a written brief, The relesva

particulars of these 3 defence witnesses are as below:

DW No, Name Fost held/occupation
(1) (2) (3)
1 Shri G,Subramanyam Manager,M/S Sunrise

Industries, Bangzlors,
Shri G.Krishnamurthy Head Clerk to the applicant

3 Shri K.Shankar A Science Graduate employed
in M/s Bharat Electronics,
Bangalors,

B Cn conclusion of the proceedings,the 1.C0. gave
the applicant the benefit of doubt and held that the
charge was not proved beyond reasonable doubt against him,
(Annexure B). The first respondent viz., the DA, houever,
after examining the DE proceedings and the report of
the 1.0., disagreed with the:f'indings of the 1.0. and for
the reasons recorded by him in writing, held,that the
applicant was guilty of the charge levelled against him,
He also provisionally came tc the conclusion, that the
applicant was not fit to be retained in the service of
ESIC, his integrity being suspect. He therefore, by
his order dated 16.4.1982 (Annexure D), imposed on him
the penalty of compulsory retirement from service(uwith
effect from the date of receipt of that crder), after duly
giving him a show cause notice and considering his reply
thereto., The applicant preferred an appeal thereon on
14,6.,1982 (Annexure H), to the second respondent who by
hie order dated 18.2.1983, rejected the appeal and
confirmed the penalty of compulsory retirement imposed
by the first respondent, Rggrieved, the applicant filed
# Writ Petition No. 5166 of 1983 in the High Court of

Judicature Kyrnataka which by its crder dated 25.3.18985
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(Annexure E)apartly allowed the writ petition, holding
that the order dtL 18.2.1983 of the second respondent

viz the AR, was not a speaking one and therefore, directed
the AR, that a speaking order be issued and that other
contentions raised in the writ petition be considered on

merits,
|

6. In compliance uwith the abpove directive of the

High Court,the sséond respondent revised his earlier

order dated 4,6,1985(Annexure G) recording reasons in

writing, rejected the appeal of the applicant and confirmed
the penalty of coppulsory retirement imposed by the

first respondent, Still aggrieved,the applicant filed

another Urit Petitkon bearing No. 11714 of 1985 in the

High Court, which has since been transferred to this

Bench as mentionedkat the outset and is now the subject

matter before us.
|

7. We have haa?d both sides at length, for as long
as 6 days on 16,12.,1986, 19,12,1986, 22,12.,19686, 23,112,198t
2.1.1987 and 3.1.1587 and have examined carefully the
voluminous record and other material placed before us.,.
The applicant argu§d in person, preferring not to avail
of the benefit of a legal counsel, The main grounds

of his contention &are: that he was denied reasonable
opportunity to engage a lawyer in wipolation of Article

21 of the Constitgtion of India; that though PUs 6 and 7
were examined at the DE, he was not furnished a copy of
the Preliminary In&uiry Report (PIR) and was thus denied
reasonable opportunity to cross-examine these uitneséas

effectively; that a copy of the statement of PU7, who was

cessb/=
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the CBI Investigating Officer in his case and was the
author of the PIR,was not furnished to him, ev?n tHough FU
was examined in the DE; that relevant documents 'vital to
his defence were either not made available or alloued to
be seen, though requested by the applicant; that the
crucial document viz, the PDB Register considered relevant
by the DA and allowed to be seen by the defence, was not
produced at the time of the DE, for the benefit of the
applicant, despite repeated requests; that a copy of the
recovery mahazar (ExP-3) was not furnished to him, soon
after it was drawn up; that the Director of Forensic
Science Laboratory, Bangalore, on whose technical report
the DA had relied, had not been examined at the DE; that
the "demonstration solution® prepared by the CBI, was not
produced at the DE; that the currency notes and the
table~top relating to the trap incident, were not tested
for trace of phenolphthalein powder; that the 2 panch

(mahazar) witnesses, were "interestad witnesses" and
"disinterested witnesses" though readily available near
the trap scene,uere not availed of;ﬁihe currency notes in
question,uere not got examined by fingerprint experts;
that the mahazar (Ex P=3) was tampered with,to falsely
implicate the applicant; that the shou cause notice
(Annexure C) issued to him,has taken into account the
erroneous deposition of PU=2,te the prejudice of the
applicant; that the 1,0, had f;g;géged Shri‘A.Shankaran
(PU=1) as an unreliable witness_on account of his adverse
antecedents and yet the DA relied on his sole and un-
corroborated testimony; that variocus other possibilities
for the colour change of sodium carbonate solution, as
enumerated by the I.0, were not taken into account and the
DA came to a conclusion on this aspect?meraly on surmise

and assumption; that the DA has not duly considered

7/
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the evidence tendeFad by the defence witnesses_in spite
of the report of the 1,0, and his order dated 16,4,1982
(Annexure D), impo;ing on the applicant,the penalty of
compulsory retirement, is not a speaking one; that the
third respondent was biased against him and therefore

the proceedings initiated by him are void; that the I.0.
acquitted him for Mno evidence™ and yet, the DA arbitrarily
held him gquilty; that the appellate order dt., 4.6,1985
too (Annexure G),isla non-speaking one and the additional
grounds adduced by the applicant on 11.4,1985(Annexurs F),
have not been taken into account and that this order

is not actually signed by the appellate authority and
therefore it is void; that the charge: framed against him
are not specific agd ars vague; and that finally, the

third respondent had no authority te hold the DE against

him,

8. Before we examine the several contentions urged,
ve consider it necessary to ascertain the nature and

| ‘
extent of powers of the Tribunals constituted under the

Act, to adjudicate service matters in general and

disciplinary proceedings in particular,
\

9, The Tribuna}s conctituted under the Act by

the Parliament,by virtue of the pouwers conferred by
Article 323R of the Constitution.,have substituted the
| High Courts and other Civil Courts, which were earlier
| exercising ordinary and extra-ordinary jurisdiction
under Articles 226‘and 227 of the Constitution (¥ide
S.P.SAMPATH KUMAR AND OTHERS)(1987 (1) SCC 124), The
jurisdiction conFe;red on the Tribunals,6is exclusive
and is only subject to the original and appellate

jurisdiction of the Supreme Court under Articles 32 and

136 of thae Constitqtion.
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10, Section 29 of the Act, provides for statutory
transfer of all pending service matters, as on ;he.f\
appointed day,to a Tribunal constituted under the Act.
But, that or any other Section, does not expressly
define or indicate the pature and extent of peuwers to

be exercised by the Tribunzls undecr the Act.

11, Chapter II1 of the Act deals with the jurisdiction,
powers and authority of the Tribunals constituted under
the Act, Section 14 of the Act deals with the pouers
of the Central Administrative Tribunal constituted under
the Act,over the service matters of Central Government
employees and the All India Services, lecal and other
agencies.,to be authorised by Central Government thersto
under subsection (2) ef that Section. Secticns 15 and 16
of the Act,uwhich deal with the jurisdiction of the State
and Joint Administrative Tribunals,are not very material
for our purpese, Sectien 17 of the Act confers power
on the Tribunals to punish for contempt., Section 18 deals

with the distribution of cases among the Benches,

12, Section 19 of the Act provides for making an

application before a Tribunal,censtituted under the Act,
over 'service matters' uhich term is exhaustively defined
in Section 3(q) of the Act, Section 20 deals with
remedies te be exhausted before an application is admitted.
Section 21 deals with the period of limitation for making
applications under the Act. All these ;rovisions or

any other provision of the Act, do not spell out the

true nature and extent of the powers,conferred on the

Tribunals under the Act. The Act also does not contain

a provision similar to Section 107 of the Code of

Civil Prpocedure.which enumerates the powers of an appellate

Court,

9/



13, In Sampath Nﬁmar'§~§é§e, a Constitution Bench
of the Supreme CourF, examining the validity of the Act

has substantially upheld the same, subject to the

. ; \
directions contained therein., In upholding the Act, the

Court repelled the contention, that the Tribunals

constituted under the Act as an 'alternative mechanism!
\

to High Courts, abrogate "judicial revieu"™, which is
ene of the basic and essential features of our Constitution,
In dealing with thaF question Ranganatha Misra,J. who spoke

for the majority had expresssd thus:
\

"16. Exclusion of the jurisdiction of the High
Courte in service matters and its propriety, as
also validity,have thus to be examined in the
background indicated above. We have already
seen that judicial review by this Court.is left
vholly unaffected and thus there is a forum,
where matters of importance and grave injustice
can be brought for determination or rectification.
Thus exclusion of the jurisdiction of the High
Court,does not totally bar judicial revieu,
This Court in Minerva Mills?! case,did point out
that (SCC p. 678, para 87)"effective alternative
institutional mechanisme or arrangements for
judicial review™ can be made by Farliament. Thus
it is possible,to set up an alternative institution
in place of the High Court,for providing judicial
review, The debates and deliberations spread over
almost tuwo decades,for exploring ways and means
for relieuing the High Courts of the locad of
backlog of cases and for assuring quick settlement
of service disputes,in the interest of the public
servants,as also the country,cannot be lost sight
of, uhile considering this aspect., It has not been
disputed before us - and perhaps could not have
been - that the Tribunal under the scheme of the
Act,would take over a part of the existing backlog
and a share of the normal load of the High Courts,
The Tribunal has been contemplated as a substitute
and not as supplemental to the High Court.in the
scheme of administration of justice, To provide
the Tribunal as an additional forum from uwhere
parties could go to the High Court would certainly
have been a retrograde step considering the

5 situation and circumstances to meet which the
innovation has been brought about. Thus barring of
the jurisdicFion of the High Court can indeed not
be a valid ground of attack.

17. What, heuever, has to be kept in view is that
the Tribunal should be a resal substitute for the
High Court - not only in form and de jure but in
content and de facto. As was pointed out in
Minerva Mills, the alternative arrangement has to
be effective and efficient,as also capable of
upholding the constitutional limitations. Article
16 of the Constitution guarantces equality of
opportunity in matters of public employment,
Article 15,bars discrimination on grounds of
relinion. race, caste, sex or place of birth, The
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touchstone of equality enshrined in Article 14

is the greatest of guarantees for the citizen,
Centring around these articles in the Coenstitut.un,

& sarvice jurisprudence has already grown in this
country, Under Sections 14 and 15 of the Act,all the
pouvers of the courts except those of this Court

in regard to matters specified therein,vest in

the Tribunal - either Central or State, Thus

the Tribunal is the substitute of the High Court

and is entitled to exercise the pouers thereof,"

On the same question, Bhaguwati, CJ, concurring with the
majority opinion expressed thus:

"The basic and essential feature of judicial
review,cannot be dispensed with but it would be
within the competence of Parliament to amend the
Constitution,so as to substitute in place of the
High Court, another alternative institutional
mechanism or arrangement for judicial revieu,
provided it is no less efficacious than the High
Court, Then, instead of the High Court, it would
be ancother institutional mechanism or authority,
which would be exercising the pouer of judicial
revieu,uith a view to enforcing the constitutional
limitatiens and maintaining the Rule of Lauw,
Therefore, if any constitutional amendment made by
Parliament, takes away from the High Court, the
power of judicial review.,in any particular area
and vests it in any other institutional mechanism
or authority, it uwould not be violative of the
basic structure doctrine, so long as the essential
condition is fulfilled, namely, that the alter-
native institutional mechanism or authority set up
by the parliamentary amendment,is no less effective
than the High Court,”

XX XX XX

"Consequently, the impugned Act excluding the
jurisdiction of the High Court under Articles

226 and 227,in respect of service matters and
vesting such jurisdiction in the Administrative
Tribunal,can pass the test of constitutionality
as being within the ambit and coverage of clause
(2)(d) of Article 323-A, only if it can be shown
that the Administrative Tribunal set up under

the impugned Act,is equally efficacious as the
High Court, so far as the power of judicial review
over service matters is concerned., UWe must,
therefore, address ourselves to the question
whether the Administrative Tribunal established
under the impugned Act can be regarded as equally
effective and efficacious,in exercising the pouver
of judicial review as the High Court acting under
Articles 226 and 227 of the Constitution.,"

-----11/"
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On a conspectus of all the previsions of the Act and

the ruling of the Supreme Court, in Sampath Kumar's

case, ue are of the view, that the powsr conferred on
the Tribunals constituted under the Act is one of judicial
revieu, ovsr the daéisions of Government and other
authorities. The nature of power conferred eon the
Tribunals under the Act,is not ordinary appellate
jurisdiction over the decisions of Government eor other

authorities on seruﬂca matters, but, is that of judicial

revieu,

14, The distinCtiLn between judicial review and

an appeal, has been eloquently spelt out in the classic
treatise on 'Administrative Law' by its learned author,
Wade (Sth Edition) under the caption, 'Review and
Appeal Contrasted! i? the following words:

"The system of judicial review is radically
different from the system of appeals. When hearing
an appeal the court is concerned with the merits

of the decision under appeal, When subjecting

some administrative act or order to judicial review,
the court is concerned with its legality, On an
appeal the question is 'right or wrong?'. On

review the question is 'lawful er unlawful?!',

Rights of appeal are aluays statutery, Judicial
review, on the other hand, is the exercise of

the court's inherent power to detsrmine whether
action is lauful or not and to award suitable
relief, For this no statutory authority is
necessarys the court is simply performing its
ordinary functions in order to uphold the rule of
law. The basis ef judicial revieuw, therefore, is
common law, This is none the less true because
nearly all cases in administrative lawy arise
under some Act of Parliament. Where the court
quashes an order made by a minister under some Act,
it typically uses its common law pouer tpdeclare
that the Act did not entitle the minister to do
what he did,

Where the proceeding is an appeal, some superior
court eor autherity will reconsider the decision
of some lower court er authority en its merits,
Sometimes any aspect of the louwer decisien is
open te appeal, but sometimes statute will allow
only an appeal en a peint of law, as opposed to
a question ef fact., Rights of appeal exist enly
where conferred by statute: in modern law there is
no inherent appellate jurisdiction in the courts,
Thus appeals from the High Court to the Court of
Appeal now lie under the Supreme Court Act 1981,
and appeals to the House eof Lords lies under the
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Appellate Jurisdiction Act 1876 and the Administra-
tion of Justice Act 1969, Statutes have created
many special appeal tribunals, such as the Social
Security Commissioners, the Lands Tribunal and"”
Supplementary Benefit Appeal Tribunals., There are
also many statutory rights of appeal from one
administrative authority to another, fer example
from a local planning authority te the Secretary

of State for the Environment and from a police
disciplinary authority to the Home Secretary. The
complex system of statutory tribunals, explained
later, has its own network of appeals, There is

no automatic right of appeal from them to any court,
but the policy of recent legislation has been to allou
any question of law to be taken to the High Court

on appeal, save in a feuw exceptional cases.

Judicial review is a fundamentally different
operation. Instead of substituting its own
decisien for that of some other body, as happens
when an appeal is allowed, the court on revieuw is
concerned only with the question whether the act or
order under attack should be allowed to stand or not.
If the Home Secretary revokes a television licence
unlaufully, the court may simply declare that the
revocation is null and veoid. Should the case be
one involving breach of duty rather than excess ef
pouer, the question will be whether the public
authority should be ordered to make good a default,
Refusal to issue a television licence to someone
entitled to have one would be remedied by an order
ot the court requiring the issue of the licence.
Action unauthorised by law and inaction contrary to
law are equally subject to the court's control.

In the case of unauthorised action the court's
principal weapon is the doctrine of ultra vires,
which as will be seen is the foundation of a large
part of administrative law, If administrative
action is in excess of power (ultra vires), the
court has only to quash it or declare it unlawful
(these are in etfect the same thing) and then no
one need pay any attention to it.

It is an inevitable consequence of our concept

ot the separation of povers, and of our lack of
administrative courts, that there is a sharp
distinction between appeal and revisu, It means
that fine points of law, alleged to 'go to juris=-
dictionY, are sometimes put forward in support of
what is a thinly disquised appeal on the merits,
But the murt's duty is to confine itselt strictly
to the question of legality, If the administrative
authority has acted within its powers and according
to law, it is no business of the court to interfere,
The lau draus the boundaries within which the
administration is a free agent,

Judicial contro}, theretore, primarily means revieuw,
and is based on a fundamental principle, inherent
throughout the legal system, that powers can be
validly exercised only within their true limits.

The doctrines by which those limits are ascertained
and enforced form the very marrow of administrative
lay, Rights of appeal, en the other hand, have no
such central place. They may or may not exist in
any given case, and although it is often highly
desirable that they should exist, this is a guestion
of pelicy which can be reserved for the chapter

nn Statutory Tribunals,”
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Ue are of the view that this passage correctly sums up

the legal position.

14, IUhen once ve find that the power conferred on this
Tribunal is that of judicial revieu, over the decisions of
Government or other authorities, we must necessarily bear
that distinction in mind, while examining the contentions,
particuharly those touching on the appreciation of evidencs.
A Findirg based on 'no evidence! which is considered as an
error of law, compre-ends in itselr, a finding, in which

no reaspnable man would ever reach that conclusion, on

the evidence on record. (See Wade's "idpinistrative Lau"

on the topic 'Findings, Evidence and Jurisdictien',

pages 287-288). But, cne thing that is crystal clear is,
that th£s Tribunal cannot reapprecicte the evidence, if
there i? evidence, as a Court of appeal and reach a
different conclusicn from the ene reached by the final fact-
finding |authority under the Rules. With this brief
analysis, wve ncw pass on tpo examine the contentions urged

before ﬁs.

154 We shall nouv examine each of the contenticns raised

7
by the applicant in the crder enumerated in para d’sugra
A

and shaﬂl to begin uith, deal with the first contention,
that he was denied the benefit of a legzl counsel and thus
a reasonable pppeortunity of defending his case, in
Uinlatiqn of Article 21 of the Constituticn of India, In

order to buttress his case,the aprlicant relied on a spate

of rulings, rules and other authorities which are repreoduced

belou:
o
S.No, | Reference
GJ (2]
1 AIR 1983 SC 109 - The Board of Trustees of Eombay
Port Trust Vs, D&ilip Kumar
Raghavendrarac Nadkarni & others.
2 ﬁIR 1972 SC 2176 = C.L.Subramanian Vs, Collector of
Customs, Cochin.
3 1969 LAB IC 1149 = Ram Harekh Tiwari Vs, Union of
India,

|
.

~
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4, 1983 LAB IC 624(CAL) - Anandram Vs, Union of India
5 Extracts from Swamy's Compilatien of CCS(CCA) Rules,
- 13th Edition Pages 91135593
~do- = 15th Edition Pages 94 to 96
-do=- - 15th Editien Pages 75 to 77
Copy of Govt, of India Instructions C.l, No.
11012/7/83/Estt dated 23,7.1964,
9 AIR 1986 SC 180 = Olga Tellis & others Vs,
Bombay Municipal Corporetion,
10 1986(1 )LLI 124 HC = Unien of Indis Vs, Karuna-
karan Nair (Extract)
16. The -essence of the above Supreme Court and Labour

Case rulings and of the rules and other authorities is as

belouw:

(i) The nature and complexity of the DE invelving
intricate legal propositions should be taken
inte account and the delinguent should not be
handicapped fer want of legal assistance as
compared to the Enquiry or Investigating Dfficer
as this could amount to denial of adequate
epportunity to him to defend himself,

(1i)Govt. servants by anqiarge have no legal training.
Moreover when a Govt, servant is charged with
grave consequences,he is not likely to be in a
positien to present his case as best as possible,
for which a specific rule is provided for his
representation either by another Govt. servant
or in appropriate cases, by a legal practiticner,
in the absence of which,reascnable oprortunity

of defence would be denied to him,

(iii)uhen on behalf of the DA, the case is presented

by a Prosecuting Officer of the CBI or a Govt.

Law Dfficer,the DA has good and sufficient

circumetances tc exercise his discreticn:to
allouw the delipguent tec be represented by a

legal practitioner and that anything to the
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CUntrary}is likely to be held by the Court as
arbitrary and prejudicial to the defence of the
delinquent,
(iv) The primt purpose of the rule of law notion is,

the protection of the individual against

arbitrary exercise of pouer wherever it is found,
(v) Non-observance of natural justice is itsslf
prejudicial to the delinquent and proof of

prejudice independently of proof of natural

justice iT unnecessary.

174 The counsel for the respondents brings to our notice,
that the applicant is a Post-Graduate in Arts and has had
the necessary legal training and backaground and is also a
qualified Law Graduate from the University of Karnataka,

He is conversant with the intricacies ef law and in the
course of his service in the ESIC,he had occasions to deal
with legal claims of insured persons. Earlier, he had held
the post of Inspector under the Act and therefore was
familiar with procedural formalities relating to inspection

and pursuance of cases in the court of lau,

18, Counsel for the respondents invited our attention
to a ruling in this ]egard,of a Division Bench of the High

Court of Karnataka c

mprising M.N.Venkatachaliah J and

one of us namely K.S, Puttaswamy J (as he then was) in WRIT

APPEAL No. 112 of 1980 - U,C,I Vs, B,RAMAKRISHNA RAD with

o

“Which crder, the Hon'ble Supreme Court did net interfere,

‘vherein it was held in a case of the like,that the ratio

in AIR 1972 SC 2178 C,L. SUBRAMANIAM VS. COLLECTCOR OF
CUSTOMS COCHIN (uhich‘is one of the cases cited by the
applicant in support - vide paras 15 and 16 supra) did not
lay down, that legal representation wvas one of the basic
components of natural justice and that its very denial,

without more, is per se violative of the principles of
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natural justice and vitiate the DE, Referring to the
classic treatise on 'ahrisprudence' by its erudite author
Rosepes Pound and on "Justice According teo Lauw" or )
"Fair Play in Action" by Lerd Morris of Borthy Gist in
WISEMAN V,BORNEMAN(2) it was expatiated in the judgment
in the above writ appeal, that the right to be represented
by a legal counsel cannot be claeimed as a matter of right,
except before regular courts or uhere the relevant law
itself permitted the same, It was also held that a "fair
hearing" in a proceeding, did not necessarily depend on legal
representatien and that by allowing legal representation,

fair hearing® is not ensured ipso facto. It was further

amplified in that judgment,that a "fair hesring" is not
necessarily denied, solely on the ground that the DA or

the 1.0, did not permit the respondents to be reprcsented
by a counsel. The Judges alsc pointedly ebserved,"that
natural justice was not a mere dogma, ritual or magic
incantation or only a form but was more of substance
evolved by courts,for securing justice and that without any
doubt,the principles of "fair hearing™ in a proceeding

by whatever name it is called,is mere important than the

principle of legal representation.”

194 In this context, uwe cannot be oblivieus of the
educatienal and legal backgreund and experience of the
applicant, As peinted out earlier, he is a fost-§raduate
in Arts and a qualified Law Graduate, of the University of
Karnataka and had ample oppertunity to acquaint himself
with legal procedure and formalities in the course of
discharge of his duty,in relevant posts in the ESIC, Ue
alse cannot fail te notice that on his own he has chosen
to plead the instant case before us,in a much higher forum
like the Administrative Tribunzl, by himself,uithout the

assistance of a legal practitionzr., Ue noticed that, in
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the course ef the 6 days, he presented his case and pleaded
his defence before us, with singular easse and felicity
taking us through ever 50 citatiens and authorities, without
in the le%at,giujng us a samblance ef an impressien, that

he was handicapped for want of a legal practitioner to
assist him, pitted though he was, against a seasoned and

experienced advocate on behalf of the respcondents.

20, The applicant was heuever not denied the benefit
of engaging a colleague of his from the ESIC,te aid him
in his defence. We are informed,that the Presenting
Officer in this case was net a trained advocate. &Beeédee,
4
Accerding to para 3(7), of the Third Schedule to the
Requlations it is only in extraordinary circumstances
and in the discretion of the DA, that legal assistance
can be prdvided te the delinguent, Viewed against the
above background, it is apparent,that the applicant is merely
making a fetish of the so called denial of reasonable
apportuniﬁy by the respondents,to engage a legal
practitioner to defend his case., Ue, therefore, reject

this contentien of the applicant as devoid of merit.

21, The next contention of the applicant was that
theough PUJ 6 and 7 were examined at the DE,he was not
furnished a cepy of the FIR, which did net affoerd reasonable
opportunity to him, to cross-examine these witnesses
effectively, He alsc alleged. that a copy of the statement
of Pu 7,qu was the CBI Investigating Officer in the case
and was the author oficFIR,was not furnished to him,even
though PW7 was examined in the DE, He further complained,
thzt relevant decuments which were vital to his defence,
such as PdB Watch Register,maintained at the local

as well as regional offices,at Sheshadripuram, Bangalore,

(uhich were not produced at the DE, though considered

cecalll/=
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relevant by the DA), Case and Personal Diaries of the
investigating officers, and relevant noting files,uere not
furnished to him, as also a copy of the recovery mahazar,
as soon as it was drewn up,all of which, resulted in denial
of reasonzble eppertunity to him. He sought tc brace his
case by relying on the following rulings and authorities

in this regard:

S,No, Reference
D) (z]
T AIR 1961 SC 1623 - State of My VS5, Chintaman Sadashiv
Waishampayan

2 KAR LJ 1983(2) 62 = Bhargava P. Vs. Superintendent
cof Police, Mangalore.

3. Mys L) 1967(2)632 -~ Bindurao Jivaji Kulkarni Vs,
State of Mysore.

4, Extracts of pages 137 & 138 from 'S:rvices under the
State! by Shri M,Rama Jois
5. AIR 1968 (Punjab)312-Shamlzl Vs, Director of
Military Farms(Extracts)

6. Kashinath Dikshit VUs. State of U.P, Supreme Court
Judgement Jated 15.6,1986(Extract)

22, The following is a gist of theee rulings and
authorities:

(i) If copies of documents to uhich s public servant
is entitled are not furnished to him and if he is
denied opportunity to cross-examine witnesses wha
depese against him, principles of natural
justice are viclated and Article 311(2) of the
Constitution of India is contravened.

(ii) Where the Inspector of Folice,uwho drew up the

FIR was examined, as a witness and his evidence
was relied upon,tc prove the charge against the
delinquent effective cross-examination of the
Inspector would not be possible unless the
delinquent is furnished a copy of the FIR, If

it is not furnished on reguest by the delinguent,
tha DE is vitiated ,as it amounts to denial of
reascnable opportunity to the delinquent to

defend himself.

10-019/-
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1f however,the author of the FIR is not examined
as a witness or the FIR is not relied upon in the
DE, denial of a cepy of the FIR does not vitiate the
DE.

Even though the FIR is not relied upon by the
prosecution but it is still required for effective
cross-examination by the delinguent,it must be

furnished.

(iii)Denial of copies of documents relied on by the

(iv)

(v)

prosecution in the charge memo and which are
required for effective cross-examination of the
vitnesses examined in the case,amounts to denial of
reasonable oppertunity to defend,
Findinge recorded in a preliminary enguiry and
statements and such other documesnts,connected with
the preliminary enquiry, 6 against a civil servant, are
all documents_ uhich may be necessary for a civil
serupnt to cross—-examine the witnesses effectively.
The here fact, that the prosecution would not rely
on those documents,cannot be a reason to deny thenm
to a civil servant,if he nesds the same for cross-
examination. The findings recorded in a preliminary

enquiry and such other connected documents,cannot

be rlegarded as confidential and denied on that score
to the delinquent. This would eotheruise militate
against the principles of natural justice and amount
to denial of reasonable opportunity to defend,as
contemplated in Article 311(2) of the Censtitution.
Similarly, failure to furnish a copy of the
complaint or report on the basis eof which a DE is
initiated and uvhich is required for cross-examina-
tion by the delinguent,amounts to denial of
reasonable opportunity to defend himself.

Fzilure te furnpish copies of the statement of

witnesses.recorded at the preliminary stage of the

eess20/-
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enguiry against the delinquent, violated principles
of natural justice, as the delinguent could not

effectively cross-examine these witnesses.

23. Counsel for the respondents contended,that the FIR
was not the exclusive document relied upon,to prove the
guilt of the applicant and that the DE proceedings reveal
that the applicant has examined the uitnesses effectively
and therefore no injustice has been caused toc the applicant
on account of a copy of the FIR not having been furnished
to him. Besides according to the counsel fer the
respendents, KAR LJ 1983(2) 62 F,B,HARSHA VS. SUPERINTENDENT
OF POLICE, MANGALDRE relied upon by the applicant to
support his contention is distinguishable on facts and does
not come te his rescue. Ue have minutely scrutinised the
proceedings in the OE and have noticed,that the applicant
examined the concerned witnesses at great length and
was not denied reasonable opportunity to cross-sxamine them
effectively, to substantiate his defence. The applicant was
not really handicapped in substantiating his defence, on
account of copies ef certain documents not having been
furnished to him as allsged. The various rulings and
authorities cited by him - vide paras 21 and 22 gupra
are not really relevant to the facts of the case., Ue
therefore reject the contention of the applicant spelt

out in para 21 above, as untenable,

24, Je nou advert to the contentions of the applicant,
that the Directer of the Forensic Science Laboratory
Bangalore,on whose technical report the DA had relied upon,
had not been examined at the 0E, that the "demonstration
solution" prepared by the CBI was not produced at the DE
and that the currency notes and the applicant's table-top.
were not tested for trace of phenolphthalein pou?r in

connection with the trap incident,.

--u-u21/“'
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25, The applicant seught to derive suppert fer his

above contentiens freom the follewing rulings:

(1) AIR 1963 MP 76 GOVINDA SHANKAR VS. STATE OF M.P.

(ii)AIR 19B6 SC 995 SAWAI SINGH VS. STATE OF
RAJASTHAN,

(111)AIR 1/986 ALLAHABAD 126 SATISH MOHAN BINDAL Vs,
THE STATE OF.U.P.

26, The cere of thess rulings is as under:
(i) In not examining the expert witness uhose

evidence was relied upon in the DE, the
applicant was denied the épportunity te cress-
examine him and was thus not given reascnable
opportunity to substantiate his defence,

(ii) If the handwriting expert was not available
for cress-examinatien en acceunt of his
demise and the evidence of such expert was
necessary teo prove the guilt of the delinquent,
tha+ another handuriting expert ought te have
been called by the prosecutien,to adduce
evidence to corroberate the charge.

(i1i) A document which is not a public decument er
is not admitted,cannot be exhibited and
leoked into,unless it is proved by oral

evidence or otheruise.

27. In rebutting the contentien ef the applicant that
Shri Inamdar, the Director of the Ferensic Scisnce
Laboratory, Bangalere, en whose technical repert the DA had
relied upon, was |not examined at the DE, counsel for the
respondents submitted,that it was not necessary fer the
respondents te examine the above expert, as the exhibit
relating te hies technical repert was marked as an exhibit
in the DE at the instances eof the applicant and not of the
respondents and therefore, it was feor the applicant teo

summon, this Bxpﬁrt as a witness and examine him at the DE,

o-.0¢22/°'



L}
: &
Lo
¥ 2278 )
In eupport,ccunael for the respondents relied on the ruling
in AIR 1975 SC 905 FPHOOL KUMAR VS, DELHI ADMINISTRATION
the ratiof of which is as follous:
"The report of the fingerprint expert was used
as evidence by the presecution without examining
him in court., Neither the ceurt thought it fit
nor the prosecution or the accused.filed any
application to summon and examine the expert as
to the subject-matter of his report. The court
was bound to summon the expert.if the accused
would have filed any such application for his
examination. That not having been done, the
grievance cof the accused,2propos the report
of the expert being used withcut his examinaticen
in court, had no substance.,"

28. The above ruling of the Supreme Court is pertiment
to the case before us, as the applicant by his own default,
failed to summon the expert and examime him as a witness

at the DE particularly when the technical report of the
expert was marked as an exhibit,at the instance of the
applicant and not of the respondents. There is force

in the argument of the counsel for the respcndents on this
aspect uwith uvhich we agree and therefore reject the
contention of the applicant,in so far as it relates to

this aspect.

29, The other contentions of the applicant in regard to
the"demonstration solution" (prepared by the CBI) not
having been produced at the time of the DL and th=t the
currency notes and the applicant's table-tep were not tested
for trace of phenclphthalein pouder, pale auay inte
insignificance.in the context of the ether evidence vieuwed
in its tetality.uwhich unravels clearly, the guilt of the
applicant, which aspect will be duelt upcn z little later.
This also refers to the other contention of the applicant,
that the impugned currency notes were not got examined
through an expert for fingerprints,to establish contact

of the applicant with these notes,

eee23/=
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30, The applicant has next alleged that the 2 panch
uitnesses were "interested witnesses" and the
respondents |did not associate "disinterestad witpesses",
vhen they were readily available near the scene of the
trap. Enlarging therecn, the applicant sought to
establish,that the tuo witnesses namely Shri N,K,
Jaigopal (PU 2) and Shri Radhakrishna uho were Computers
in the neighbeuring Natignal Institute of Tuberculcsis,
Bangalere,were instructed by the Director of that
Institute,to assist the CBI in its investigation, in
his case and they were "gbliging witnesses", as they
could not dare discbey or displease their Director.
The applicant vaguely referred to a Delhi High Ceurt
ruling in suppoert,uwherein he said, it was ebserved
that ministerial and such other staff should not be
called as EEEEE witnesses as they tend to be less
truthful in recording facts as they are easily amenable
te the pnlicL. The applicant however could not pin-peint

this ruling.

3. Counsel for the respondents, referred us tec AIR 1985
SC 1384 STATE OF UP VS, BALLABH DAS AND ORS to refute

this ccntention. The Supreme Court has cbserved as
fellous,in this case:

"Theré is no lau which says that in the absence
of aﬁy independent witnesses, the evidence of
interested witnesses should be thrown eut at
the behest or should not be relied upon for
convicting an accused, UWhat the lau requires
is,that where the witnesses are interested,
the Court should approach their evidence with
care and cauticn,in order to exclude the
possibility ef false implicatien. Ue might
alse menticn that the evidence ef interested
vitnesses is not like that of an aprrever,uhich
is presumed te be tainted and requires
corregboration, but the said evidence is as good
as a?y other evidence."

eee24/=



"The deminant questien tec be cons=idered in the
instant case is, uwhether the uvitnesses despite
being interested, have speken the truth and are
credit-uorthy, Once it is feund by the Court,
on the analysis of the evidence of an
interested witness that there is no reason te
disbelieve him, then the mere fact that the
witness i= interested, cannet pursuade the
Court to reject the presecutien case en that
ground alone,"
32. The above ebservation ot the Supreme Court applies
squarely to the case beforec us, as there is no evidence
to show that the aferementioned tuc panch witnesses, uwere
prejudiced against the applicant and were not trustworthy.
This centention of the applicant is theretore rar-tetched
and make-believe, We have, therefore, no hesfitatioen

in rejecting the sarme,

334 The applicant next alleged that the mahazar
( Ex.P=3) was tampered with with an intent te implicate
him talsely in the trap ipcident. He submitted that a
copy cof thie mahazar, was net trurnished to him ne sconer
than it was drawn up. As a result, the CBI could tamper
uith it and interpolate therein in the penultimate
sentence in para 2 on pagje 3 the words:Mtelling that he
weuld count it afterwarde”, He averred, that there was
ne mentien in the mahazar, that FW-1 had actually seen
the applicant through the gap in the curtzin of his
office chamber, counting the currency notes. The
applicant alsoc pointed out, t hat the words,"er both hands"
wvere similarly interpolated in the concluding para er the
mzhazar, in the fifth sentence, en page 4, te implicate
him, as having accepted oraft money and this interpelatien
was not attested by PU-1, As a copy ot the mahazar was
not furnished to him as soon as draun up,the applicant
contended that he was denied the eprortunity ot
questioning eftectively the above interpolation in the

mahazar (Ex, P=3) and that this vitiated the DE.

i e 2 n -
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34, We have examined carefully the mahazar(Ex »p - 3 )
to ascertain the veracity néthe allegation of the
applicant.in regard te manipulation of entries therein,
with a motive teo implicate him falsely in the trap
incident, | The applicant has not adduced concrete evidence
to preve that Ex,F=3 uas tampered with subsequently, in
order to implicate him falsely, as having accepted illegal
gratification. His inference seems to be a mers
conjecture,on the premise, that a copy ef Ex.P-3 wzs not
given te him nc sooner than it was drawn up, A copy
of this exlibit was given to the applicant in course of
time. It is nowhere laid down statuterily, that the
same should have been given to the applicant, nc seonsr
than it was draun up, The entry of the words "telling
that he would count it aftervards™ eaid te have been
interpolated in Ex,P=3,as alleged by *he applicant,
is seen thh&ua been attested and dated 8.8.1977 (i.e.
the date of drawing up the mahazar) by mere than one
witness, while the other entry viz "of both hands” also
alleged by the applicant,as te have been interpolated
dees not bear such attestation, 1In the absence eof any
cencrete evidence to prove that these entries were
interpolated subsequently, the natural inference is,
that these entries were made en the day and at the tims
of drawing up the mahazar, to rectify a bona fide
omissien and were not interpelated subsequently with an
ulterier motive as alleged by the applicant., The sejuence
of events that teek place from the time PU=1 met the
applicant ar 8.8.1977 in his chamber,in the course of
the trap infident, as is ssen frem the evidence on recerd,

dees not ge to prove that ‘these interpolations in Ex P=3
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were carried out with an ulterior motive. 1In the coyrse
of his elaberate cross-examination of PU=1, for reasaons
best known te him, the applicant evaded elicitino from
PU-1,the facts reparding the alleged interpelatien
of entries in the mahazar. The contentien of the applicant
that E&%;%? vas tampered with to implicate him talsely.

is therefore ill-founded and we reject the same.

35, The next cecntention of the applicant was,that

the show cause netice (Annexure C) issued to him.does

not take into acceunt the error in the deposition

ot PU-2(Shri K.K.,Jaigopal), uhich was inimical to his
defence, as the first respondent, arrived en this basis,
at a wrong decisien helding the applicant guilty.

The applicznt submitted,that the shou cause notice was
thus vitiated and thet the finding of the DA was perverse
and based on no evidence. He sought te buttress his case

relying on the following rulings and authorities:

S,No, Reference
() (&3]
1. AIR 1964 SC 364 -UNION OF INJIA VS.H.C.GOEL
2, 1974 LAB IC 99 ~UNION DF INDIA VUS,.B.K.,DUTT
(EXTRACT)
5. AIR 1956 CAL 662=-R.C.VERMA US.R.D.UERNAsEXTHAETg
4, 1983 L#B IC 1489(CAL)-B.C,BASAK VUS,IDBI(EXTRACT
S5; AIR 1966 SC 1184 ~ DHANWANTI VS,D.D,GUFTA
6. AIR 1986 ORISSA 196 — UMAKANTH DAS VS.FRADEEP
KUMAR RAY
T SUFREME COURT JUDGEMENT DATED 10.6.1985(EXTRACT)
B. EXTRACT OF PAGE 103 OF SWAMY'S CCS(CCA) RULES 1965

36. The pith of these rulings and authorities is
summarised below:

(i) High Court czn enquire uhether the order of
dismissal is based en nc evidence. Mala fide
exercise of pouwers need net be shoun to preve
that the order is based on nc evidence,

(ii) The Court cznnot sit in judgment over findings
arrived at in the DE but it they are based on
no evidence and nc interence can be draun
therefrom,that the otficer is guilty and at

the most there is a lurkinc suspicion based on

ee97/-
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legal data, the Court will be justiried

in heolding,that the charge against the otticer
is net substantiated and he was urongly punished.

(iii) The impugned order of remeval from servige ie

vitiated, on acceunt of failure on the part of
the DA,to consider the explanation of the
officer and to give reasons in support of his
cc%clusians. The order is also vitizated, as the
coLclusinns arrived at by the 10 and accepted
by the DA are neot supported by evidence.

(iv)A writ ot certiorari can issue not only on the
ground of jurisdictien but also on the ground
of manitest error in law. If egx facie, it is
apparent thct the Trial Court has come to =
decisipn on no evidence.it will be a manifest
error of lau amenable to a writ of certiorari
by |the Court, 1If perusal ef the order roveals
thlt reliance has been placed on evidence,uhich
cannot be regarded as evidence establishing
the charge, it is open to the Court to set aside
the order on the ground of manifest errer of lau.

(v) If lno prudent mind can draw inference and/or
arrive at a finding in a DE,on the basis of the
material on recerd or the material is
absolutely irrzlevant or extraneous,the Court
may preceed on the basis,that in such
ciqumstancesjthera was no evidence to sustain
a finding and that the finding of the DA uas
perverse and eof no consequencs,

(vi)The entire approach of the statutory authorities
.is \vitiated by gross misconstruction of facts
anJ circumstances ot the case,by ignoring the

material evidence on record and by drawing

inferences which uwere unreasonable and illegal,

(vii) A court of fact is no doubt competent tc dis-
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believe a witness on appraising his evidencs
but not entering into the realm of conjeéture.
If the lower appellate court records a finding
not on appreciatien of documentary evidence
but on surmise and conjecture.then that finding
must be held as not based on evidence and
therefore can be interfered with by the High
Court in second appeal,

(biii) In @ case in which evidence is of a circum-
stantial nature, the facts and circumstances
from which conclusion of guilt is sought to be
established,must be fully proved beyond all
reasonable doubt. Mere suspicion however cannot

take the place of proof.

37, Shri Jaigopal(PW-2) was a panch or mahazar witness.

The applicant submits,that the reasons given by the DA in
para 4 (i) of the shou cause notice dated 3,2.1982(Annexure
C), for disagreeing with the Pindings of the I10,are based on
mere conjecture and assumption, He refers particularly

to the statement of the DA in the portien towards the end
of para 4(i) igig,t;%f "it is in the evidence of A,
Shankaran and the panch witness Jaigopal,that a sum of P
100/~ was accepted by the charged efficer from Shankaran",
The applicant states,that this does not accord with facts.,
as PU-2 has nowhere stated that he saw PU-1 handing over
the currency‘nntes to the applicant and the applicant
having accepted the same. He further submits, that PU-2

was not present at the scene at the time but was standing
far away from the office premises of the applicant on

the road, along with PU-6 Shri Nana Rae, Jy.SP, CBI. The
abpve shouw cause notice was issued by the DA nearly after

5 years of the incident of the trap and though the statement
of the DA in para 4(i) ibid as expressed by him, tends to

reveal a seeming contrariety, in the light of the abgve
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facts in so F#r as the deposition ot PU-2 is concerned, a
holistic vieu of the evidence, both circumstantial and
documentary needs te be taken and the evidence properly
sifted, to help unravel the truth, Otheruise, if the
evidence is mersly nitpicked and is not appreciated in

its totality as the applicant seeks to do in this cass,

the result would be like "missing the woods fer the trees",
leading tao trapasty of justice, It is net en the above
statement in para 4(i) ibid alene,that the DA has

inferred the guilt of the applicant but, he has taken duly
inta acceunt all ether material evidence both circumstantial
and documentaly, before concluding that the applicant
was not innocent of the charge. Ue cannot therefore upheld
the contentien of the applicant that erroneous stztement
of facts by th% DA in the show cause notice (Annexure C)

has led tc a ureng and perverse decisien on his part,

in helding the applicant guilty of the charge, The various

& aptiocant
rulings and authorities cited by %%m - vide paras 35 and 36
A

supra scarcely come to his aid, as thpose cases are clearly
discernible frem the case of the applicant,boeth in regard

to facts and circumstances.

3B, The othaL contentien of the applicant was_ that Shri
A.Shankaran (PW=1), vas regarded by th- 1,0. as an untrust-
worthy person and had therefore remarked,that his depositien
was not worthy FF credence. Yet the DA relied on his sole
and uncerreborated testimeny and held the aprlicant guilty

of the charge.

39, The 10D h+s explained the reasons in his Inguiry
Report (Anmexure B) while analysing the deposition of PU-1,
as to why he considers him as an unreliable witness. The
varieus reasons advanced by him in this regard,are that
there are glaring contraditions in his examination-in-chief

as alse in his cross-examination, that he had given a false
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declaratien to ESIC,that he had no proof of age while ih Bl1

prebability he had the same as he had studied upto the IXth
Standard at Kancheepuram and that he had indicated the
names of his parents and his relatienship with them
differently at different timecin the declaration ferm and
elseuvhere. The 10 therefore has observed in his Inquiry
Report, that Shri A.Shankaran is of a poor moral fibre with
adverse antecedents, implying that his evidence is not
reliable, The applicant reiterated the same while pleading
his case befere us and therefore submitted, that the evidence
ef PU~1 should not have been relied upon, specially when it
was a lene and uncorreborated testimony,in regard to the
alleged acceptance of the currency notes . by the applicant
as illegal gratificatien,to fortify which, he cited the
following Supreme Court rulings:

(1) AIR 1973 SC 498 RAM PRAKASH ARORA VS, THE STATE OF

FUNJAB,
(i1) gIR 1986 SC 313 STATE Or UP VS, SATISH CHANDRA &
0RS

40, The principles adumbrated by the Supreme Ceurt in
these rulings are gseriatim as under:

(i) Evidence of interested and partisan witnesses
who are concerned in the success of the trap,must
be tested in the same way, as that of any ether
interested witness. In a proper case,the Court
may loek for independent cerroboratieon before
convicting the accused person,

(ii) It is not necessary in lauy,that mere than ene
witness should be examined to prove a fact but
unless the witness is very reliable the Court

would erdinarily leok fer correberation,

41, Coun=el for the respondents refuted the contentien of
the applicant ,that the deposition of PU-1 was unreliable

as the guilt of the applicant was coherently and cogently
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established,stage by stage from thﬁﬁ?motiuatrbemand agd &
final acceptance TF illegal gratifi;ation,in the form of
currency notes_ the clinching evidence beingkphenolphthalein
test. According te him,the applicant was making a vain
attempt, tc malign the applicant with a vieuw to dub him as
an unreliable witness., 1In fact, in RAM SARUF VUS. THE STATE
(AIR 1957 DELHI Zé) + the Supreme Court has obssrved, that

the testimeny of a person cannot be rejected on the ground,
that certain crimipal proceedings were pending against him

and that he had shady or deubtful characteristics,

42, Viewing thj case in its entirety,uwe are of the vieu
that there is no doncrete evidence to show that PU=1 has

falsely implicated the applicant in this case and that the
testimony of PU-1 is unreliable, The Supreme Court rulings
cited by the applicant vide paras 39 and 40 above - do not
come to his res:u%,as the facts and ciroumstances in those
cases are not identical with the case of the applicant.

Ue therefore find no merit in the contention of the applicant

that the evidence of PWU-1 was neot reliable,

|nt then narrated various other possibilities

43, The applica
for change of celeur of sodium carbonate solution in contact
with phenolphthalein, He invited ocur attention teo the
detajiled acceunt given by the I0 in this respect én pages

41 to 44 of his Inquiry Report (Annexure B) but stated

that the DA had ig+ured the evidence adduced by the IO

ancd arrived ateconclusicn based on no evidence and con
conjecture_holding the applicant guilty ot the charge. The
applicant sought to rely on the self-same rulings and
authecrities vide in para 35 supra for his defence,in regard
to this ccnhenticnqas well. UWe have already extracted the

gist ef these rulings in para 36 above.

44, The rather prcliﬁharraticn of the 10 on pages 41 to 44

of his Inquiry Report (Annexure B) on the quzstion of v-ricus
?
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other probabilities of the sodium carbonate soluticn turning

pink,on contact with phenolphthalein pouder, virtually
reads like a defence statement of the aprlicantﬁ These
details are seen to have been culled from the uritten
brief given by the applicant to the I0 in the conclusicn

of the DE,

45, The applicant seeks shelter behind the same but
neither he nor the 10 have with reference to this laboured
hypothesis:haﬁf explained the follewing crucial peoints.
The applicant stated that his fingers were heavily stained
by rubber stamp ink, as in the course of his duty,he was
required to handle repeatedly, rubber stamp and the rubber
stamp pad,in affixing the rubber stamp on many papers and
in obtaining thumb impressicns cf the Insured Persons on
varicus documents. He referred to Ex D-5,as the papers he
waeg dealing with in the above manner, immediately prior to
the trap incident. The mahazar (P=3) reveals, that when the

applicant was asked to imnmerse his fingers of beth hands

in the two glass tumblers containing sodium carbeonate sclution

on B.6.77i.e. the day of the trap he refused te do se in the
absence of hies superiors., When Shri B,K,Ramachandra Rao,

At S feiter
Dy, Regienal Director ESIC Bangealecre (PU—S)Aarriued on the
scene,as rejuested by the applicant the zpplicant strange
encugh ,did not complain tc him that his fingers were heavily
stained with stamp pad ink but immersed his fingers in the
tumblers without demur. He did not complain about the same
earlier even to Dy,.SP CBI (PU=6), Besides, the colour of &
stamp pad ink is dark purgle, uhich is quite distinct from 4
pink cecleur resulting from the reaction ef phenolphthalein
pouder with sodium carbonate solution. Cpunsel fer the
respondents pointed out_ that apart from the guestienatble
credibility of Shri K.Shankar(OU=3) as an expert in the

field, the applicant in the course of his fairly leng

eeea33/-
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examinzticn of tLe defence witness, cecnspicuously remained
Bilﬁgt;?:hi:j:ti?ning him about the chemical effect of stamp
pad inkAuith sudﬁum carbonate scluticn. Strange encugh, when
his statement was first reccrded en 30.8.1977. the applicant
did not take the|plea of his fingers having been stained
with stamp pad iLk. It is thus apparent,that the plea of
defence of the applicant in regard to ths pessibility of
coleuratien, due fu etamp pad ink stain is-far—Fstchad and
clearly an after-thought. The applicant has not satisfactori-
ly explained as te hou sodium carbonate soluticn turned

pink in both the [tumblers when he immersed his fingers of

both hands on the day of the trap incident.

46, The ccntEJticn of the applicant that the DA held him
guilty of the charge,uwithout pvidence but on surmise =nd
conjecture,in reqard tc the colour change ef the sodium
carbonate sclutien (on the applicant immersing his fingers
therein) dees not accord with facts., The DA had analysed the
evidence,in rsgaJd to this aspect in fair detail,in the shou
céuss notice issued to the applicant by him en 3.2.1982(Anne-
xure C). The rullings and the authorities:relied upon by the
applicant in this resect-vide paras 35 and 36 supra do not
come to his succour. It has been held in JAIFRAKASH VS,

STATE OF HARYAMA 1980 Gr. L,J, S538(P&H) and in CHANAN RAM VS
STATE Dr PUNJAB(1976) 80 Fun,L.R.245 (F&H) that the fact is
wvell knoun that, Fhenolphthalein powder, in a solution cf
sodium cabbunate,uauld turn the coleur of the solutien te pink
and for that reaseon,judicial notice can be taken of. it without
any epecific refeLence te any book of science. UWe, therefore,

reject this contention ef the applicant as without basis,

47, The appliant further contended, that the DA had not
duly ccnesidered the evidence of the defence witnesses in spite
of the report of the IC and his order dated 18.4,1982 (Annexure

D) imposing on the applicant the penalty of compulscry
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retirement was net a speaking one. In suppert he relied

on the fellowing rulings and authorities:

S5,No. Reference
(1) (2)
T AIR 1958 SC 300 STATE OF GUJARAT VS.RADJEBHAI MOTIBAI
PATEL AIR 1961 GUJ 130
14. 'COPY OF PAGE 144 (EXTRACT) FROM
. MYS LD 1967(2) 360-T.RAMACHANDRAPPA VS.STATE OF MYSORE
. ATIR 1963 SC 395 - BACHITTA SINGH VS, STATE OF PUNJAB
. EXTRACT OF 13 CASES (PAGE 323 OF "SERVICES UNDER
THE STATE"™ BY SHRI M., RAMA J0IS)
54 EXTRACT OF 4 CASES ON PAGE 724 OF BDOK BY R.,D.SRIVASTAV
6o 1986(1)LLI.101 (SC) ANIL KUMAR VS FRESIDING OrFICER
Te 1977(2) K RLD 321 T0O 326 NARASIMHAN US. STATE OF MYSORE
48, The gist of the principles enunciated therein, is as

follous:=

(i) In answer te a second sheou cause under Article 311
(2) of the Constitution a Government servant
i{s entitled to make his representatien beth en
merits as well as en the gquantum ef punishment
se that he has reasenable opportunity te defend
himself, Where the dismissing autherity did not
ceneider the reply of the Gevt. servant te the
shou cause notice en merits but applied his mind
to the questien of punishment, the dismissal
order was held as well contravening the above
Articles,

(ii)Departmental preceedings are not divisible. Thers
is just one centinueus proceeding though there are
twe stages in it. The first is coming to a
cenclusion on the svidence as tc whether the
charges againet the Government servant are
established or not and the seccnd is reached
enly it it is feund they are so established, That
stage deals with the actien to be taken against
the Gevernment servant. Both the stages are

judieial in nzture. Conseguently, any actien

O
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decideL to be taken against a Government servant
found guilty cf miscenduct is a judicial erder
and as such it cannct be varied at the will of
the au%hority vho is empouered to impose the
punishment,
(11i)In a case uhere the DA is not the I0,it is the
duty efl the DA to consider the record of the I0
and record its finding on each charge, The rule
requires independent consideraticn by the DA
on the basis ef the evidence on recerd, Impositien
of penahty without considering the representaticn
of the officer which is mandatory is unsupportable,
(iv)The éhou cause nctic%must disclose material
informatien i.e. specify the charges and disclose
the reasens for arriving at a ccnclusion, The
final order in a DE must disclose the applicatian
of mind of the DA,toc the reply of the delinquent

to the Ahou cause notice,

49, The applicant had preferred an appeal on 14.6.1982
(Annexure H) to the second respondent (AA), en the order
passed by the DA u% 16.4.1982(Annexure D), The erder passed
by the AA on 15,2,1983, came to be challenged by the applicant
in WF No, 5166 of 1963 in the High Court of Karnataka, By

its order dated 20,3.85(Annexure E).the High Court partly

allowed the writ petition, holding that the order dated

1B.2,1983 passed by the AA was not 2 speaking one and therefors

 -n quashed the same,directing the AA tc dispose of the matter in

‘accaerdance with law, Accordingly the AA passed a revised
speaking crder en 4,6,1985(Annexure G),rejedting the appeal
of the applicant,cenfirming the penalty of compulsery retire-

‘ment imposed by the first respondent, , It is pertinent

to recall here the obseryatjon in 1958 SC 1057 = AIR 1958
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SC B68, COMMISSIONER OF INCOME TAX BOMBAY VS AMRIT LAL . . .
BHCGILAL which reads as folleus=:
"Iy an appeal is provided against an order passed by
a tribupnal, the decisicn of the AR is the sperative
decision in lau,irrespective ot uwhether it cenfirms,
modifiee or reverses the decision of the tribunal",
The erder of the DA has thus merged with that er the AA,
vho has taken intec account all the cententiens urged by the
applicant and passed a speaking order,in accerdance with leuw
as directed by the High Court, The applicant therefore
cannot make & grievance nouw,about the crder pazsed by the DA
U poras

earlier and the rulingcs and the authorities cited by him-vide ,

47 and 4B supra - in suppert scarcely come to his avail,

50. The contention of the applicant that the third
respondent was biased against him is far tco belzted and ill=-
founded, as it was not raised at the earliest oppertunity
and the mere act of transmiseion of the uritten complaint(Ex
P-1) by the third respondent te the CBI, for the purpose of
investigation can by ne mezns be regarded as melivated by
bias or mala fides as alleged by the applicant and in fact
it was the lsgitimste duty of the third respcndent to do so
on the directions of his immediate superier viz FU=3, The
ruling in AIR 1986 SC B72 EXFRESS NEWSPAFER VUS. UNION OF
INDIA cited by the applicant,is not relevant to the facts and
circunstances of his case, We, therefore, reject this

contentien of the applicant as without merit.

51, The applicant raised the contentien ef the article of
charge framed against him being vague and not specific. He
referred to the disparities betuseen the article of charge and
the statement of imputations, Uhile in the article of charges
the reference was to expediting payment of compensation,

in the statement of imputaticns he said, the expression used

was "illegal gratification is demanded", He alse pointed out
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certain discrap#ncies in Annexures I and II relating to the
statement of imputations and submitted, that the ID had
brought out these discrepancies in his Inguiry Report,
(Annexure B), The applicant relied en the following Supreme
Court rulings to| substantiate his contention:

() AIR SC 752 SHRAT CHANDRA CHAKRAVART VS. STATE DF
WEST EENGHL.

(ii; AIR 1985 SC B4 NEPAL SINGH VS, STATE OF UP, 4
(iii) AIR 1986 SC 995 SAWAI SINGH VS. STATE OF RAJASTHAN
525 The principles enunciated in these rulings are as
under:

(i) Eharggs framed against & civil servant should
not be vague and indefinite but must be capable
ef beﬂng understoed, Framing ef charge in a
vague and indefinite manner contravenes Articles
311(2i of the Censtitutien,

(ii)dhere the charges framed against the delinquent
were VLQUE and ne allegations regarding it have
been made by him befere the ID or before the
High CLurt, the fact thet he has participated
in the enguiry would nct exonerate the Department
to briLg heme the charges, The enquiry based on
such charges would stand vitiated/not being Fair.

(iii)Drder‘based en mere allegatiens and en unspecific

and vague grounds is liable to be gquashed.
|

53, We have perused the article of charge and the statement
of imputations nf‘miscunduct. Me do not rind that the charge
framed against the applicant was sc vague and indefinite as
could net be undensteod by him. In fact the mslaborate manner
in wvhich the applicant examined the various witnesses and
particularly PU'1¢th5 principal presecutien witness, whem he
grilled threough a marathon cress-examination, clearly proves

that the applicanq more than understood the charge. The

-000-38/-



\Eth

: 38 @
applicant did not urge thie contention at the time ot the
DE or before the DA and the AA, before they passed the
oerders and even in the writ petition he filed before the
High Court ot Karnataka but has nou come up far too belatedly
on 11,4,1985(Annexure F) with this edditional ground. Ue
find that the applicant is merely exagger=ting trivia, with
a vain attempt to shield his guilt. UWe Pind no substance
in this contention et the applicant and therefore reject

the same.

54, The applicant alsao raised an additional ground, v
the point of jurisdiction, contending that the third
respondent was not competent te initiate disciplinary
rroceedings against him. In suppert he cited the rulings in
KARNATAKA HIGH COURT PLR 1982(44) 100 ESIC VS. SHOBA
ENGINEERING BANBALDRE & OTHERS and in the Karnataka High
Court Judgment in WP Neo, BBO6 of 1985, In the fermer case,
the Learned Judges held a part of the Resolution of the ESIC
which authorised the Director General to sub-delegate pouers
passed by the ESIC on 28,2.1976 uas void,in the eye of lau
and did not authorise legally, the Director General to
delesgate pouers contemplated under Section B85B(1) of the ESIC
Act to his subordinates, 1In the second case, the learned
Judge held, that he was satisfied from the material on record
that there vas no delegation of pouwers by the first
respendent toc the second respondent tor instituting DE

against the petitioner,

55, The counsel for the respondents submits that this is a
belated additienal ground advanced by the applicant and that
in the sarlier writ petition filed in the High Court of
Karnataka viz UP Ne., 5166 of 1983, the plea of the applicant
regarding the pouwer ef the authority te initiate disciplinary
procesdings was duly considered by the High Ccurt and that it
is not epen for the applicant to urge the same grounds eneu.
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The counsel tor the Eesppndenta affirmed, that the contention
et the applicant that the third respondent was not competent
to initiate the DE and that there was no valid delegation

of pouer in tavour of this respondent to initiate DE was untrue.
He submitted that the Standing Cemmittee of the ESIC had
accerded approval to the issue ot general orders autharising
the Director GEneralJtn delegate any ot his pouvers and that in
terms of this delegaeion’the third respendent was empowered

to initiate disciplingry proceedings against the applicant,
involving both minor 55 well as major penzalties, According

to the counsel, this mgtter has already been concluded by the

<
High Court in the above writ petition and this order not

|
having been challenged was binding on the parties,
\

56, As regards W.PyNo. BBO6 of 1985 ,the counsel pointed out
that the same is pending decisien in the High Cou-t or

Karnataka, which has directed that the matter be heard afresh,

\
57. In view of ths ftoregeing,we find that this contention
|

of the applicant is without merit and therefore reject the same.
|
58. And fipally, the| main thrust ot defence of the applicant
was that he was held guilty of the charge.by the resbondents,
even when there wvas no|evidence in the case, According to him,
the ID had hesld t-at there was no procf against the applicant
to substantiate the vital links or moti%etfand demand ot bribe

and its acceptance in this entire episode. He relied on the

following decisien: of the Supreme Court and ether rules for

suppert:
S.,No, | Reference
(1) (2)

1. AIR 1964 SC 364 UNION OF INDIA VS. H,C, GOEL

2, AIR 1983 LAB IC FSSQ FURANCHAND VS, SUFCRINTENDENT OF
FOLICE

3. EXTRACT Ct NADRAB DIVISION BENCH JUDSEMINT DATED
25.4.85 IN I.G. D+ POLICE, PONDICHCRRY VS, MASILAMANT

|
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(D)

(2)
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AIR 1986 SC 307 SALIM KHAN SADAR KHAN VS, STATE OF GUJARAT
AIR 1985 SC 79 KHILLI RAM VUS. STATE OF RAJASTHAN

AIR 1985 SC B4 NEFAL SINGH VS, STATE QF UP

1986 CRT LJ 1922 R.S. NiYAK V5., A.R. ANTULAY

59.

2

The ratio of these rulings is as follous:

(i) High Court can enguire whether the order of dismissal
is bused on no evidence. Mala fide exercise of
pouvers nead ncot be shoun to prove that the order is
brsed on no evidencs,

(ii)The constable could not be szid to have connived at
the nFFi&Zr DF'aCCsptance of illegal gratiric:tion:in
the absence of evidence,that he uas auwzre t:at the
amount was handed over 2s bribe,

(ii1) Flacing the cover enclosing the currency notes on
the table,during the absence of the accused and the
Sub-Inspector ot Police(SI) opening it and rinding
the money,could not be said to have accerted
illegal gratiticatien. The cemplainant himself had
deposed . that he did not see the SI when he placed
the cover. Even the énquiry Ofticer had said
that there was no evidence to shouw that the SI had
demanded the payment,

(iv) The High Court obviously lcat eight of the Fact
that the applicant may have lost his agility apd in
the peculiar circumstances,the notes could be seen
inserted without the appellant knowing it, There wase
aleo evidencs,that the accused's fingers when¢ dipped
in the mixture did not turn rosy. This evidence
prubabiif&ies the defence plea,thct the currency
nctes had not bsen received by the aprellant in his
latt hand and therefere incertion of the notes intc
the pocket ot the applicant by some other person

was more rrobable,
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(V) There is discrepancy in many material aspects, The

‘ prosecution story is epposed teo erdinary human conduct.
‘ The discrepancies go tc the reet ot the mattsr and

it rroperly noticed would lead any court to discard

, the rrosecution version. LUithout pouder treatment,

for the absence ot which no explanatien has been

| advanced the presecutien story becomes liable te be

[ rejected, An overall assessment ef the matter
indicatee that the stery zadvanced by the rrosecutien

| is nct true and the dofence versien seems to be more
|  prebable,

(u%) Order based on mere allegatien and on uncspecific

and vzgue oreunde ics lieble to be qQuashed. The

reputatien tor cerrurt behaviecur must be based on
| ecmething more than a mere allegatien.

(vii)lhat Sectien 161 of the Fenzl Code envisages is, .
I that any gratificatien ether than legal remunerstien,
| should have beern accepted or ebtained or agreed tc

be accepted or attempted te be obtained by the accused

| fer himself eor for any ether perscn, as a mctive or

reuvard for deing er ferbearing te do, 2ny efficial

| act or for showing er ferbezring to show, in the

| exercise of his efficial functien, faveur er dis-

favour te any perscn er for rendering or attempting

te render any service or disservice to any persen,

It is therefore necessary te establish, that taking

ef gratificatien must be connected with any specific

official action favour or service, by way cf motive
|

er reward,
|

60, ©On the face of it, the ratio of the rulings at para 59(iv)

and (v) is not relevant to the case of the applicant, the facts
\

and circumstancas being clearly different. Counsel fer the
respendenis endeaveured te re-enact the entire scenaries,

traversiﬂg the stages ef metive for, demand and accerptance of
\
illegal gratificatien by the applicant in 1976/77 and for that
|
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purpose, gave us the folleuing chronclegy ef events as thes

backgreund, te preve, that the guilt ef the applicant had a

clese nexus with each ef these stages and that he was net

implicated _en ne evidence as alleged by the applicant.,

Date Event
(D) (2]
20.E.,1976 Shri A.Shankaran (PU=1) the lnsured Persen met

23,8.1976

6.9.1976

21.9.1976

5.10,1976

11.10.1976
30.,3.1977

21,4,1977

20,6,1977

5.7.1977

19.7.,1977

1.8,1977

B.8,1977

with an accident,

A report of this accident uas received by the ther
Manager ESIC Sheshadripuram, Bangzlere frem the
local office.

The nature of the accident and the injury caused
wvas investigated inte by the Upper DivisienClerk
ef the effice of the Manzger, ESIC,

A repert vas ceni by the then Manager ESIC tethe
Regienal Directer, ESICBangalere(Regicnal
Directer for short),

The repert was accepted by the Head Office and
the Regienal Directer cemmunicated the same tg
the then Manager ESIC the same day(ExP-B),

The applicant Shri S.K.Srinivasan resumed charge
as MapagerlLecalOffice ESIC Sheshadripur,Bangalere,
PU-1 gave his applicatien tec Shri Srinivasan in
persen for Permanent Disablement Benefit (POB)
wvhen the latter told, that he should see him in
the evening after the meeting ef the Medical
Board(i.e, en 5,7,1977)

Shri Srinivasan feruardsd the applicatien in the
prescribed form, to the Regienal Directer fer
reference to the Medical Board and the same was
received by the latter en 23,.4.1977.

The Regienal Directer addressed a cemmunication
in the matter dirsct to PU-1, a copy ef which
was endorsed to Shri Srinivasan and the same wae
received by Shri Srinivasan en 27.6.1977.

PU-1 appeared before the Medical Bward. He met
Shri Srinivasan the same day, when the latter
demanded B.400/- frem him and immediate payment
of R, 100/~ te settle the PDB claim,

The Medical Beard recemrended PDB fer PU-1, The
report was sent te the Head office, which
transmitted the same te the Regienal Office.
PU=1 called en Shri Srinivasan in hie effice
when the latter reneued his demand ef R.400/-as
illegal gratificatien,

PU-1 submitted a written cemplaint the sams day
tc PU=5,

The CBI laid a trap fer Shri Srinivasan,

61. In erder to prove that the applicant had sufficient

acquaintance and contact with PU-1, ceunsel for the respondente

peinted out, that Temperary Disablement Benefit(TOB) fer an

Inswred Person, uhe meets with an accident is te be granted by

the Lecal Manager of the ESIC, according te rules, after he

satisfies himself that the Insured Person qualifies for the szame
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and payment is to be made by the Manager himself, TOB wae

r
’ Y granted te PU 1 by the applicant upte 6.1.1977 and prior te
that, TDB was paid in instalments to the applicant)an as many
\
. as 14 occasions, The applicant had referred him to the medical

referee for be tn &s many as 5 occasicns, With this
acquaintance and familiarity, it seems unlikely that the applicant
should have denan;ed fdentlfy €ard from PU-1, en the date of

the trap namely B.8.1977, on uwhich the applicant seeks tpg
capitaliseﬂfnk having unwittingly come in ceontact with

|
phenolphthalein poucer,

|
62, The applicant explained, that the application for PDB

tendered by PFl'-1 on 30.3.1977 was promptly foruarded by

him with necessary remarks to the Regional Directer on 21.4,1977,
He submitted jthet he was not in a position to faveur PU-i and
thera?cra‘FU11 could have no motive to rFay him illegal
gratificationland the enly motive he could hove had was to
imrlicate him fzlsely, through having been engaged as a ploy

by some et his colleagues out af rivalry to geﬁhim inte

trouble. Counsel for the respondents remarked, that thes
statement was a figment of imaginaticn en the part of the
applicantquhq hzd yet a rple te play in feaveusing FU=1 in terms
of the dutieq and responsibilities ,he wzs rejuired te discharge
in regard te the PDB according to Chapter V of *he ESIC Lecal
Office Manua%. In particular, he dreu our attentien te the
preovisions oﬂ para L=5=-22 of that Chapter in regerd to Pirst
payment of PQB. Thies along with the sequence of events chrenicled
in para 54 a?oue, according te the ceunsel clesarly revezled

the nexus Dflmutive fer and dermand of illegal gratificzation

by the appliqant.

63. The applicant scught to plead alibi_in respect of the
crucial date viz 1,6.77 wuhen the applicent is said to have

demanded illegal gratificatien from PU-1. He submitted that at
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the time PU-1 is said to have visited him on 1.8.,1977,he vas *
nct in his chamber but had visited a Pactory viz M/e SUNR;;E '
INDUSTRIES, Bangalere,in the ceurse of his official duty.
hs evidence of his having visited this factery on that date, he
stated,that he had initialled entries in various reqgistcrs in
the factory. The applicantﬁs seen te have chosen the Manager
of this factery(DU-1),as one ot his three defence witnesazs,
Counsel for the respendents submitted, that the applicant could
easily manipulate entries in the factory register to cover up
the aldbi. It was &riking, he said, that the applicant did
not furnishfnames of DU1 and DU-2 , at the beginnin: “ut did
sc,at a late stage uren preosecution witnesses were examined
in the DE apparently with a motive to manipulate alibi, Counsel
drew ecur attention t e the following portien of the chrss—
examinatien ef PU-1, by the applicant (Pages 42-43) uhich he
said bewrayed, that the applicant was very much in his office
chamber when FU-1 visited him on 1,6.1977, Besides, the
applicant conspicucusly refrained from confrenting PU=1 in the
ccurse of his craess-sxaminction,that he was zuzy at the time on
a visit toc the above factory, Further, according to para 4,81
of Chapter IV of the ESIC Lcocal Office Mapual,the Local Office

g s red
Manager is E&Qﬁfﬁtﬂ% to perform a long list of dutiss in the
course of his visit to a Factcrygtu ensure proper remedial
measures in regard tc TDB., The applicant has nect shoun te ue, as
te whether a memorandum of instructione was issued to the
factory in the light of pera 4,81 ibid pursuvant to his visit
and wvhether his immediate supericr wss apprised of the same,
Viewing the azbove facts and circumstances as a whole, it appears
to us that the applicant has cocncocted the plez et alibji, to
circumvent the implicatien of motive for and demand of illegal
gratification,
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64, Thie nexus,vith the terminal link aof acceptance of bribe
has been dealt with by us exhaustively in paras 43 to 46 above.

65. Counsel rnr|the#;;§;;;;;%,placed reliance en the fellowing
Supreme Court and utheé.rUIings,tc substantiate that the
applicant was held‘guilty of" the charge,on the basis ot pesitive
evidence ,both documentary as yell as circumstantial and to

refute the Eontentqnn ot the applicant,that the disciplinary

and the a ppellate authorities held him quilty on ne evidence

and that the 1D hd held him innocent, the charge not having been

proved beyonZ reasonable doubt,

S.No, | R-ference
(1) ' (2) R
(_Lg AIR 1987 SC 736 RAMANAND VS. STATE OF M.P,
(ii AIR 1978 5C 1091 INDER SINGH & ANOTHER VS. STATE
(DEqHJ ADMINISTRATION)
(iii) AIR 1982 SC 1511 KISHAN CHAND MANGAL vs. STATE OF
RAJASTHAN
(iv} AIR 1974 SC 989 SOM FRAKASH VS, STATE OF DELHI
(v AIR 1986 SC 1899 STATE OF ANDRARA PRADESH Vs,

B. CHANDRAIAH AND ANGTHER

6E. The principlfa eutlined in these rulings are summarised
belpu:=
(i) Uhere the inference or guilt ot an accused persen, is
to be draun trem circumetantial evidence only these
circumstances must in the first place be cegently
establisLEd. Further,these circumstances should be
of a detinite tendency, pointinc touards the guilt ot
the accused snd in their tetality,mu:t mrnerringly
lead te the conclusion,that within all human
pnssibillty,the ortence was committed by the accused
and none|el-e,
(ii)Credibillty of testimony, oral and circumstantial
depends ccnsiderably on = judicizl evaluztion et
\! the tntaiity not iselated scrutiny, While it is
necessary, that proct beyend reasonable doubt should be
edduced in all criminal cases, it is not necessary

that it sheuld be perfect, Proor beyond reasonable

doubt is‘a guideline, not a fetish and a guilty man

e
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capnot get away with it because truth suffers Bnme" '

infirmity,when prajectad through human processecs,
Judicial quest for perfect preof eften accounts for

pelice presentation of fool-preecf conviction.

(1ii)Evidence Act (1 of 1872) Section 3-Cir cumstantial

(iv)

evidence - Bribery case - Visit of accused(factory
Inspector) to factory of complainant - Demand of
bribe by accused from cemplainant = visit of complainant
and raiding party to house of accused - accused taking
out currency notes from his diary and giving the
same to accused = Accused keeping them under the
pillov of his cot - Recovery of currency notes and
nunbers tallied with the memerzndum already prepared-
events subsequent tec prior demand,unexrlained by the
accused ~ It could not be said that there uas no
evidence of prior demand - Accussd ceuld not be said
te be unuilling vietim nor g fence-sitter,

Merely because witnesses relating te trap
in a bribery case are petty clerks, their evidence
cannot be rejected as wholly unreliable more so when
they do satisfy the test of uwitnesses independent of
police influence.

So calledH£;$§¥ variztions betueen the evidence
of witnesses and omissicn of trivial details,do not
render unreiiable, the testimony of trap witnesses.
Bribes are paid not only te get unlauful things done
but to get lauful things done premptly since time
mcans money. "Speed money" ie the key to getting lau-
ful things done in good time and"eperation of signature!
be it in a gate pass or a prcforma, can delay the
movement of goods, the economics whereof indude
investment in bribery..

cereodl/=
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(v)  Uhere there is direct evidence of an acceptable
nature regarding cemmission of offence, Juestion pf

motive becomes immaterial.

67, The appiicant asserts,that the Tespondents hfug%eld

him quilty of the charge on "pg evidence" apd jg Principally
relying en thEifepnrt of the Inquiry Offjcer (Annexure B),

wvhe acquitted hﬁm,giuing him the benefit of doubt, The Varipus

rulings cited by the applicant - vide para 58 te g3 supra,do not

cases to uyhich they relate bear little parity to the case pof

the applicant. :R critical study of the above repert of the
Inquiry Officer| (Annexure B) makes it clearly manifest that

he has not analysed dispassiunately and Faithfully, the

evidence bhgth dbcumentary and :ircumstantial. Instead of taking
a holistic vieu:cf the EUichCE:hE has merely nit'ricked seeming
disparities and| discrepancies in the statement of vitnesses and
has traversed bennd his kenjlﬂbcuring on varipys Possibilities
particularly in/ regard to the Phenolphthalein test apd has given

the applicant the benefit of doubt anpd acjuitted hip,

68, On the other hand, the counsel for the respondents

has endeavoured tg Ffesent a cohesiye and ceherent analysis

of the entire gamut of evidence, bringing oyt nexus with the
€rucial stages of motive for, demand ang acceptance of bribe in

the cenduct and behaviour of the applicant in this entire case,

'The principles enunciated in the various rulings relied an by

him = vide parak 65 and 66 22Pra in our view, are apt and

relsvant tp the;case of the applicant and amply go te FTove,

that the aprlicént has beesn held Quilty by the Tespendente an
evidence both dpcumsntary and circumstantialﬂcngently established
vith reference ﬁe the above threse crucial facets gf bribery,,

The guilt casts a serious reflection on the integrity and

moral turpitudse of the applicantﬂuho held a responsible post jinp

veeedB/=
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the ESIC. It is needless te impress, that a rBspunPih%P\
public servant, in whem implicit trust and confidence is
reposed by the erganisatien, should display the highest
sense of prebity ;nd integrity, in the discharge of his
duty, with a view not enly te prevent hardship and
harassment to the public but what is mere, e te be a
shining exemplar of purity and justice in public
administratien, lest the values which we greatly cherish
are sericusly eroded and the image ef that administratien
is tarnished.to bring it inte disrepute. Even then,
the respondents are seen to have taken a sympathetic
view of the matter, and have impesed en the applicant,
only the penalty of cempulsory retirement, net denying

to him pensionary benefits,

69. Before we part with this case, we cannot refrain
frem animadverting, on the manner in which the CBI
arranged the trap and recorded the mahazar, in regard te
the trap incident, which leaves much te be desired.

The trap could have been mere professional, therough

and meticuleus in its planning and executien at each

stage, leaving ne reom whatscever, even fer lurking deubt

er suspicion,

70, We are cenvinced that the punishment meted to the
applicant is condign and is based en evidence, cenclusively
establishing his guilt, We, therefore, find ne

cenvincing reasen to interfere with the same.

. As all the contentiens urged by the applicant fail,
this applicatien is liable te be dismissed, We thserefere

/

diemiss this application, with no erder as to costs.
- 1 .
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Subjects

passed by this Tribunal in the sbove said Application on e

for needful.

Encls aghbove.

CENTRAL ADMINISTRATIVE TRIBUNAL

s

Commercial Complex(BDA),
13nd Floor, Indira Nagar,
BANGALORE=560 03B,

/ —. iy i e
Dated the 1(*(?,/{ /

. e kdilov
2t - / /
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AUic nows — R boof

shri Sanjeev Malhotra,

A1l India Services Llaw Journal,
Hakikat Nagar, Mal Road,

NEW DELHI = 110 009,

Shri R. Venkatesh Prabhu, Member ,
Fditorial Committee,
Administrative Tribunal Reporter,
67 - Lauyer Palace Orchards,
BANGALORE-560 003.

Qs oS
~ 0.0
LR Re=a

The Registrar,

Central Administrative Tribunal,
principal Bench, Feridkpt House,
Copernicus Marg,

MEW DELHI - 110 001,

Sending Copies of order passed by the Bench in

application No. TGEQ%/gg 1)

please find enclosed herewith the cepy of the Order

-

The Judgement is ordered to be reported.

fg - 4oy
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REGISTERED

CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALCRE BENCH

eededcecedaeaay
Commerci~1 Goi plex(BDA),
Indiranagar, .
Bangalore - 560 038
Dated : (Lh\%\%ﬁ“
REVIEW  APPLICATION NO ____ S8 /8%(
IN APPLICATION NO. 1653/86(T)
W.P. NO | ‘ /
Applicant
Shri S.K. Srinivasan V/e | The Director General, ESIC & 2 Ore
To

4, The Chairman
Standing Committes of the ESIC &
ths Additional Secretary

1. Shri S.K. Srinivasan
No. 64, 7th Temple Roae

::i;:;z::aﬁ 560 003 Department of Labour
Ministry of Labeur
2, Shri m.S. Negaraja ‘ Shram Shakthi Bhaven
Rdvocate f Rafi Mareg, New Delhi- 1106001

35, (Above Hotel Swagath)
18t Main, Gandhinagar

E.S.1. Corporation
Sangalors - 560 009 No. 10, Binny Fislds

3. The Director General ; Binnypet
Emplcyses State Insurancs Corporation Bangalere - 560 023

ESIC Building 6. Shri M.S. Padmarajaish

::E;;ﬂ?oad | Central Govt. Stng Counsel,
5?—:-(:1:: SENDING COPIES OF CRDEER_PASSED BY THE BENCH High Court Blads

Bangalore - 1

5. The Regicnal Dirsctor

Please find enclosed herewith the copy of ORDER/&b&X/
WABEREMOCGRBER passed by this Tribunal in the above said Review

application on 20-8-87

f ;Af-\iJLuéxakfdgss;) c

EPUTY REGISTRAR

—

‘ S DB OBKR DOBX
| (JUDICTAL)
Encl : as above
7. Shri M. Papanna
Advocate '
99, Magadi Chore Road (Near State Bank of Mysors)
Vijayeanagar

Bangalors - 560 040 '



CENTRAL ADLINISTFATIUE TH IBUNAL
BANGALORE

DATED THIS THE 20TH DAY OF AUGUST, 13937

Hon'! ble Shri

Justice K.S. Puttasuwamy, Vice=Chairman
Present: and
Hon'ble Shri P. Srinivasan, Member (A)

REVIEW APPLICATION NO. 58 /1987

Shri S.K. Srinivasan,

NMo.64, 7ti. Temple Road,

Malleswaram,

Bangalore. sene Applicant.

(shri m.,S. Nagaraj, Rd*ocate)
Vo,

1. The Director General,
Emoloyesst State Insurance
Corooration, ESIC Buildinyg,
Kotla Road, r
New Delhi,

2. Th2 Chairman,
Standing Committee of the £SIC
and the Additional Secretary,
Nepartment of Labour,
Ministry of Labour,
Shram Shakthi Bhavan,
Rafi Marg, Neuw Delhi,

3, The Regional Director,
£E.S.I. Corporation,
No.10, Binny Fields

W Binnypnet,

Jﬁ% Ban.yalore=-23. cese Resaondents.

i
ypAStrar,
/4 v-z’t‘- ~—ve

N

i x oY

s ? i3
iy’ %

(shri M.S. Padmarajaiah, SCGLSC for R=1)
(shri M. Papanna, Adu#cate for R=2%3)

This Review Application having come up for hesaring

to-day, Vice-Chairman made the following:

0RO ER

In this anplication made under Section 22(3)(f) of the

Administrative TribunTls act, 1935 the applicant has scught



«

for a review of the order made on 30.1.1987 dismissing
his Apnlication No.1633/86(F) in which he had challenyed
an order of compulsery retirement in a disciplinary

nroceeding.

2. The princinal ground on which the apoalicant sought

for ravizu was that in Application No.1678/86(T) decided

on 16.4.1937 another Division Bench of this Tribunal had
upheld his contersion that the Regional Direcztor, E£SI,(RD)
had nc combetence to initiate the discinlinary proceadings
against him. But this very question, had been referred to

a Full Bench of this Tribumal in Apoalication No.473 and 474/87
which in its opinion rendered on 10.8.1937 had overruled

tn» decision rendered in Apnlication No.1678/86 and had

ruled that the RD was compzatent to initiate the disciplinary
oroceedings as held in A.N0.1633/1936. For tne VETY Teasons
statsd by the Full Bench in A.No.473 and 474/87 the principal

sround for revieuw calls for rejection.

3. In the other tuo grounds, the apalicant really asks

% us to reexamine the order made against him as if ue are a
fcourt of aonoeal and come to a different conclusion which

cannot be deone in a Revieuw.

ﬁﬁﬂ;/
. 4, On the foreycing discussion we hold that this Revieuw
Application is liable to be dismissed. ue, therefore, dis-
te
ﬂ?ﬁ“ﬁ’(o(uv | miss this Review Apnlication but in the circumstances of

the case, we direct the parties to bear their ouwn costs.,
> ~ ol ) . j
% »/%=£A~ (> SKJ‘" —_— Soilb —
z@ N | —— r (AT |
\- _ o qu \\Ulce-Lhalrman’ gq,ug, Member (A}
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CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE Eﬁﬂ(ﬂ

FeNDa11/1/86= Judls

To

/Shri Pradesp Bahl,

/ Editor in charge,

' Delhi Law Times Officas,
5335, Jawahar Nagar,
(Kolhapur Road), |
Dalhi=110 007.

Subjects Sending of copies of Judgements.

Seosve

. |
8ir,

IInd Floer,

Commercial Complex (BDA),

Indira Nagar,
Bangalore-560038.

B Je B8 o

I am directed to refer to yorr letter dat.d 19«-2-38 addressed to

Hon'ble Shri L.H.A.Rego, Member(A), on the above subject.

Ae directed copies of the following orders are sent to you with

raquest for publication.

1« AsNoo1653/86(T)

2¢ Tr. AJND2.125 & 126/86
3. 0.A.No.341/86

4, DeR.N0,449/87

B¢ DeA.Noe373/86

+—5 ¢ 1+ &

Order dt.30=-1=87 of Bangalore Banche
Order dt.24«-8-87 of New Bombay Bench,
Order dt,25-8=87 of New Bombay Bansgh.
Urder dt.26~8=87 of New Bombay Banch.
Ordar dt.27=8«87 of New Bombay Bsnch.

Yours faithfully,

‘/ Copy to file of A.No.1653/86(T).

SECTION OFFICER(3).
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ARG ALoRE |
| §9 Sv)/ 13=3

PETITION_FOR_SPECIAL LEAVE TO APPEAL ,(,_czvn,/m NSO O !
(Petlt:mn under Article 136(1) of the 007 tion of 1ndld.

from the Judgment and Order dated BO b a b | |
of the WCQMJ ;&Iw ‘T—E;me'

Ryl fewtin m Ao JUCT] G4 (rye 1t fos)
Q K Q%/* V\;'V&L@)\V\ |

| »e .PETITIONER%
\

~VERSU 5

(2\;_;?\/ (’;tgl% Cu\eﬁwp ok .RESPONDEN}(S‘/

Sir
’ I am directed to inform iyou that the petition above

mentiened filed th SYI'eme Court was dismissed

by the Court en ; Oﬂ_/’

Yours faithfully,

Aaci
| For Registrar



