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The application came up for hearing before Court today. flembEr (A) 

made the following: 

Writ Petition No.13856 of 178 received on transfer has been taker, 

on file as application No.153 of 186 before this Tribunal. 

2. 	
A question was raised initially as to whethEr the writ petition had 

already bcp disposed of by the High Court before its transfer to this 
 

Tribunal. We have perused the records and we find that the writ petition 
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had not been diSposEd of by the Hicjh Court before its transfer. The 

matter was, therefore, fixed for hearinç and learned counsel for the 

applicant Shri S. Vasanth Kumar and learned counsel for respondents 1 

to 3 Shri M.S. Padmarajaiah have been heard. 

In this case we are faced with the eternal problem of inter—se 

seniority between direct recruits and promotees to Government service. 

Even thouçh the principles governing such inter—se seniority have been 

laid doi and repeatedly clarified by the Supreme Court in sevEral 

decisions rendered over the years, litiçation ôhthe subject has continued 

unabated before the Courts and now before this Tribunal. Considerable 

incenuity and effort is spent by litigants as well as their counsel 

to show th-t either these principles have not been properly applied 

or the facts of their cases are distinçuishablc from those decided by 

the Supreme Court. We now proceed to deal with the facts of this case. 

The applicant entered the Tele9raph Traffic Service (TTS) of the 

Govt. of India in Class III (now Group C) cadre on 17.4.1965. He earned 

a promotion in the cadre on 16.6.1966. Thereafter, he sat for a 

competitive examination held by the Union Public Service Commission (UPSC) 

in 1971 for direct recruitment to Class II (now desinated as Group B) of 

that service and was appointed to that cadre on 8.1.1973, as a direct 

recruit on the results of that examination. We are not really concerned 

in this case with the subsequent developments in the applicant's career, 

but just to complete the narration of facts as set out by learned counsel 

for the applicant, the applicant was promoted to Class I (Group A) cadre 

of the service- on 8.1.1980 and is presently workinr as Director, Te1Eraph 

Traffic at Delhi in the Junior Administrative Crade of Group A of the 

service. In a letter dated 9.11.1978 addressed to all General ilanagers, 

Telecom, in the country (Exhibit A), the iiinistry,'bt' Communications 

"finaiised't the seniority of directly recruited officers vis-a-ijis promote-c 

officers in the Group B cadre-of TTS. "The first direct recruit of the 

cadre", the letter said, "will rank junior to the first promote-c of the 

i 



year 1974 and thereafter the ratio of 1:1 will be maintained as per 

the provision contained in the recruitment rules". The applicant 

belonced to the first batch of direct recruits to Group B who were in 

service at the time and being the first in that batch, he was placed 

at No.2 immediately below the first promotee of 1974 (respondent 77) in 

this application. In the process, the applicant also became junior to 

73 more persons promoted to Group B prior to 1974 (respondents 4 to 76) 

and this position is reflected in the list of officers annexed as 

Exhibit B to the application where the applicant appears at No.75. The 

applicant is aqçrieved with the decision conveyed in the aforesaid 

letter dated 9.11.lJ7 (Exhibit A) which has produced this result. 

5. 	It will be useful at this staqe to notice the rules of recruitment 

to Class II (Group B) cadre of TTS and the manner of their implementation 

in the appint's case in order to understand the detailed submissions 

made by the 1earned counsel for the applicant before us. The TTS 

Class II (Group B) Recruitment Rules, 1954, made in pursuance of the 

proviso to Article 309 of the Constitution were notifiecn 25.5.1954, 

and came into force from that date. Under these rules, recruitment to 

Class II (Group B) cadre was to be made by direct recruitment and 

promotion in equal proportions and the inter—se seniority of officers 

appointed from the two sources was to be reçulated by rotation startinç 

with a promotee followerl by a direct recruit followed by a promotee and 

so on. However, a right wasreserved to the Government "to fix seniority 

at their discretion in individual cases" (Appendix \I to thE. Rules). By 

an amendment duly notified on 30.1.1970, power was vested in Government 

to"relax any of the provisions to these rules with respect to any class 

or category of pers;ins or posts" in consultation with the UPSC for reasons 

to be recorded in writing. We are not concerned with other amendments 

to the rules made from time to time till 1972. Though the recruitment rules 

were notified in 1954, the first competitive examination for direct recruit- 

ment to Class II (Group B) of the service was held only in 1956 as a result 

of which three persons were appointed, butall the three left service by 1970. 
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The next competitive examination was held only 15 years later in 1971 

as a rEsult of which applicant and two others were appointed to Class Ii 

(Group E the applicant having joined, as stated earlier, on 8.1.1973. 

However, it appears that promotions to class II (Group B) cadre were 

being made regularly durinc all these years from 1954 onwards; accordinc 

to te applicant, "between 1957 and l7l about 280 departmental officials 

were lllEgdly and irrecular1y promoted without correspondinc recruitment 

of direct recruits". 	ssumin this to he correct and.. also that at least 

four persons had been promoted to Class il (Group B) between 1954 and 1955, 

if the ro'ationa1 principle of seniority were to be strictly applied, 

the first three wt't'icers anonn those promoted to Class II (Group e) in 

19b and earlier would have taken alternate positions with the three 

direct recruits of the 1955 examination, the 4th promotes would have taken 

position No.7 and the applicant as the next available direct recruit woijid 

have been at o.3, above all the 230 persons promoted between 1957 and U71. 

It is stated that mont of these 230 persons had retired or left service 

before 1978 and only 74 of those persons remained in service and it is they 

who have been impleaded as respondents 4 to 77. The applicant woulci in 

this manner have become senior to persons who entere:1 Class 11 (Group B) 

service 15' years before him. But, as it happened, he was placed at a 

much lower position, Ie., below the first promotes of 1974 by the impucned 

etter dated 9.1l,1o78 of the Vinistry (Lxhibit A) to which we have made 

reference in the earlier paragraph. "The question of fixing seniority of 

directly recruited of'ficers vis—a—vis promotec officers in ITS Group 

thc letter explains, "has been under consideration for some time now. 

The issue has now been finailsed in consultation with the Department of 

Personnel and dministrative Reforms and the seniority of the said 

officers will he indicated as belowt'. 

6. 	In the writ petition as originally filed before the Hio.h Court, the 

applicant wanted his seniority fixed strictly in accordance with the 

principle of rotation of Vacancies hetween the two sources of recruitment 



from 1954 when the recruitment rules were first promulgated. W 

have indicated above the result that would ensue if this prayer were 

to he accepted viz., that the applicant would be placed above respon-

dents 4 to 77 in the seniority list appearing at Exhibit B. In an 

alternative prayer dated 25.3.19B4 placed before the High Court in 

I.A. No.11, the applicant wanted his seniority to be fixed above 

respondent N0.27 and all consequential benefits given to him as a 

result thereof. Shri /santh Kumar 1earnd counsel for the applicant, 

pressed before us only this alternative prayer. Respondent No.27 is 

one Shri 11I.L. Francis who ficures at Si. No.24 of the seniority list 

(Exhibit s) in which the applicant is at S. No.75. Shri Vasanth Kunar 

ontided that thouch Shri Francis had been promoted to Class II (r.roup e) 

on 10.7.168, his appointment was only in at,  officiatinc capacity and 

he was confirmed in Class II (Group B) only on 30.4.1973, after the 

applicant had joined in Class II (Group B) on 8.1.1973. Since the 

applicant's appointment was a regular appointment on 8.1.173, Shri 

Francis who was "reoulorly" promoted to that cadre only on 3U.1.li73, the 

applicant should have been nhowed above Shri F.ncis. Shri Jasanth Kumar 

fairly drew our attention to the decisions of the Supreme Court in 

Lamba's case (lJ85 SCC(L&S) 491) and Narendra Chadha's case 	IR 1936 

S-r-  6387 in' both of which it was found that direct recruits who came into 

service long after deparLmental promotees were sought to be assigned 

seniority over thclatter: the Supreme Court considered this unconscionable 
e 

and directed in both the casesthat the inter-se seniority of direct 

recruits and promotees should he refixed on the basis of continuous 

officiation in the cadre and not on the basis of rotation of vacancies. 

As he was claiminc for the applicant a seniority hicher than what he 

would have been entitled to, if the principle' of continuous officiation 

was applied, Shri Uasanth Kumor drew a distinction between the facts of 

the present case and those of the two cases decided by the Supreme Court. 

In both the cases before the Supreme Court the promotees over whom the 

later direct recruits were sought tobe placed in the seniority list 



were all in service when the Supreme Court delivered judgment and 

some of them would have to be reverted if the direct recruits were 

placed above them. In this case all the respondnts over whom the 

applicant claims seniority had retired or left srvice even by June 

1983 and so no adverse consequences would E visited upon them if 

the applicant is given seniority over respondent 27 	For the same 

reason, refixing the seniority of the applicant ahovo respondent 27 

will not really have the effect of unsettling a settled order of  thincs 

which had continued for several years. Thcretorc, injustice to a 

lrge number of persons by their having to be reverted, which was a 

factor which influenced the Supreme Court in both Lamba's case and 

Narender Chadha's case in corning to the only solution that would avoid 

such injustice viz., determininc the seniority of promotees and direct 

recruits on the principles of continuous officiation in the cadre, did 

not exist here and so this Tribunal will not 12e violatinc the ratio 

of these Supreme Court decisions by accedinc to the applicants prayer 

to be placed above respondent 27. 

On the other hand, learned counsel for respondents 1 to 3 Shri 

M.S. Padmarajaiah saw no distinction between the facts of Lamba's and 

Narender Chadha's cases on the one hand and of the applicant's case on 

the other. He also contended that the position should be considered as 

on the date the writ petition was filed (in U78) when all the respon-

dents 4 to 77 were still in service and if that was done, the alternative 

prayer of the applicant would affect many of them adversely, in spite of 

their havinr, put in much longe: service in the cadre then the applicant 

and that was exactly what the Supreme Court had frowned upon. 

A we have said at the beginninc of this order, the Supreme Court 

has rendered several judgments on the subject of inter—se seniority between 

direct recruits andpromotees in 1overnment service which we are in the 

happy position to draw upon for resolving the controversy in this case. 

We turn to them now. The right of Government to regulate seniority as 
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between direct recruits and promotees by rotation of vacancies whE 

recruitment is made from two sources in fixed proportions is by now 

well established. In the words of the Supreme CoLirt in Lamha s case 

/1985 6CC (L&S) 4917 at paee V5013 of thL report, 'short1y, this is 

called quota rule of recruitment and rota rule of seniority interlinking 

them". In A.K. Subram V. Union of India 1975 SCC(L&S) 36, it was 

observed that "the existence of quota and rotational rule by itsolt 

will not violate Artic1s 14 and 13 of the Constitution." Similar 

observations are to he found in later judgments of the Court including 

- 	those in Lamba's case and Chadhas case. Howevtr, where the quota 

rule of recruitment is consistently violated and the said rule collapses 

under the wciht of such violation, the rotaLional rule of seniority 

will also have to co with it. It was so held by a Constitution Bench 

of the Supreme Court in P.S. fupta's case 173 6CC (L&S) '1 and reiterated 

in P.S. Mah31's case 1U35 5CC (LeS) ul in the foilowinc)orcs— 

"The rotrtional rule of seniority is inextricably linked with 

the quota rule and if the quota rule is nut strictly imple-

mented and there is much deviation fran it renularly from 

year to year, it would be grossly disciminatory and unjust 

to give effect to the rotational rule of seniority." 

In lamba' s case, the Supreme Court found that thouçh recruitment to 

the Indian Foreign Service, Branch 'B', was to he made from three 

sources according to fixed quotas prescribed in the ecruitment Rules, 

actual recruitment was never according to the quota. There was no 

direct recruitment, which was one of the sources of recruitment, during 

many years and similarly, recruitments from a second source, namely, 

throuch limited competitive examination was also fitful. In short, 

as noticed by the Court, "indisputably, there was large—scale departure 

from the quota rule". "Theretore", the court concluded "assuminc that 

quota rule was mandatory in character as pointed out earlier, its 

departure must permit rjection of rota rule as a valid principle of 

seniority." floreoier, power was conferr d in that Cane en the 

controlling authority to relax any of the provisions of the rules of 
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recruitment. Hctiin this in mind, the Court observed that "it can b 

safely stated that the enormous departure from the quota rule year to 

year permits an inference that the departure was in exercise of the 

power of reaxint the quota rule conferred on the control1inc authority". 

Once the quut rule of recruitment had thus collapsed, the rota rule 

of seniority had to co with it leavinç no principle of seniority to be 

complied. In this vacuum, the Court directed that the seniority list 

be redrawn on the basis of continuous officiation in the cadre after 

noticinç that"in the absence of any other valid principle of seniority, 

it is well established that the continuous officiation in the cadre, 

çrade or service will provide a. valid principle of s€niority'. The 

same line of reasonine was followed in 1586 SOC (L;) 457 (Janardhan' 

case) and in 1904 5CC (L&S) 657 (Sinçla's case). 

in Chadha's case also (AIR 1986 SC) 538), the Court found that 

actual recruitmwnt never conformed to the quotas prescribed in the 

relevant rules. No direct recruitment had been made for several years 

at a stretch, while promotions were beinç mcdi recularly from year to 

year contrary to the quota rule. The Court, therefore, observed at 

pace 645 of the report that 1we are faced in this case with the problem 

of resol/inc conflicts which have arisen on account of a violent 

departure made by the Government from the Rules of recruitment by 

allowing those who were appointed contrary to the Rules to hold the 

posts continuously over a lonc period of time." Following the rulinQ 

in Janardhands case and in Lamba's case, their Lordships inferred that 

Government had, by implication relaxed the quota rule in pursuance of 

its power to do so. Consequently, the "rota" rule of seniority also 

disappeared and the principle of continuous officiation in the cadre 

had inevitably to take its place. 

When we turn to the facts of the present case, we see that 

though direct recruitment was to be made to 50 of the vacancies arising 

from time to time, there was no direct recruitment for 13 years at a 
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stretch from 1957 to 1970, a situation exactly like those in Lamba's 

case and Chadha's case. That this was not unintentional is brought 

out in the impucned leLter of the Ministry of Communications date.d 

9,11.1978 at annexuL-e. B in which the seniority of direct recruits was 

considered and finalised afresh without :eference to promotions and 

direct recritments made prior to 1974 and reint'roducin the principle u  

of rotational seniority from 1974. In effect, therefore, the 11rotall 

rule of seniority remained in suspended animation till 1973. Ue have 

already noticed that a power had been reserved to £overnmsnt to relax 

any of the provisions of the TTS Class II (GroupS) Recruitment Rules. 

Therefore, even in this respect, the facts of the present case are in 

E1 materia with those of the two cases deciçled by the Supreme Court. 

That heinç_ so, it would not be permissible to apply the principle of 

rotation of vacncies for determininç the seniority of the applicant 

vjs—a—vis persons promoted to Class II (Group s) from 1957 to 173. 

As held by Supreme Court, the resultant vacuum has to be filled up only 

by the principle of continuous officiation in the cadre. In this view 

of the matter, even if the learned counsel for the applicant had pressed 

the main prayer in the application for fixation of seniority strictly 

in accordince with the principle of rotation right from 1954, it was 

liable to be rejected. The more restricted claim in the alternative 

prayer pressed before us by the learned counsel for the applicant, namely, 

that the applicant ha placed abova Shri Francis was promoted to Group P 

in 1968 when neither the quota rule of recruitment nor the rota rule of 

seniority was in operation. In such a situation, it was observed in 

P.S. Mahal' s case 1935 SCC (&s) 61 'when there is no specific rule 

coverninti the seniority, the normal rule applicable would be to determine 

the seniority on the basis of length of continuous officiation in the 

grade ...". 	ie have reproduced earlier observrtions to the same effect 

made in Lanha' s case. in view of this, we would not hE justified in 

accepting the claim that Shri Francis, who had continually officiated 

in Group P from 1968 should be brouht down he1oj the applicant, who 

joined that cadre only on 8.1.1973.  

r 
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11, 	For the reasons set out above, both the prayers of the appli— 

cant are liable to he rejected in toto. Us, on our own, examined 

the question whether the applicant could he tiven seniority on the 

basis of his continuous officiation in Class II (Group e) over 

certain persons amonç respondcnts 4 to 77 who were proacted to that 

cadrE. from a date subsequent to the applicant's appoi.ntmsnt. we 

find that even this cannot be done. 9espondents 1 to 3 have clarified 

that the applicant was recruited acainst a vacancy expected to arise 

in lt7i and the Government had dcjdsd to rEintroduce the quta system 

of recruitmEnt aloncuith the rota rule of seniority from 1974 which 

they hail every richt to do. This meant that the departure from the 

quota and rota rules and their impliLd L'ilaxation by the Government 

which becan in 157, cane to on and in 1974. It has bean further 

exp]ained on behalf of rasponden ts I to 3 that even thourh the appli-

cant joined the Class II (Group ) cadre in January 1973. hE was taken 

at that time only aiTainac. a Lrunin reserve post created exclusively 

for traininc LJO5E5 and not açainst a permanent vacancy. He would 

have joined a wurkin (reu1ar) post in the cadre only In anuary 1975 

after compietiric two years of probation and traininç as provided in 

the rules of recruitment. It was indeed a concession that he had been 

civen the benefit of seniority acainst a 1974 vacancy. In view of this 

explanation, the a1..plicant cannot he riven a hirher seniority on the  

basis of continuous ufficjatjon Either. 

12. 	Prfu:Te partinc with this mp1i:aLjon, WE would like to mention 

that all the respondents over whom the applicant claims seniority had 

retired by June 1983 and the applicant was, as on that date, the senior—

most officer in Class ii (Group B) of the service. His claim, would 

thsretc:c, appear to u only of acaduiiiic interest. Learned counsel 

for the applicant, however, ureed that if the applicant were accorded 

a hither seniority in the list 3pperin at Exhibit E he would be entitled 

to retrospective promotions earlier than when he actually got theme 



And his improved seniority would advancE his claim for further 

promotions vis-a-vis persons in other serices of the Posts and 

Telecraphs Department with whom he has to compete for,  higher 

posts. It was in deference to his wishes that we have examined 

the matter on merits in some detail but on doinç, so we find that 

the application has to fail. 

13. 	In the result, the application is dismissed. Parties 

will bear their own costs. 
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