IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JANGALORE BENCH : BANGALORE

DATED THIS THE 14TH NOVEMB3ER, 1986

Present
The Hon'ble Shri Ch, Ramakrishna Rag : Member (JM)
The Hon'ble Shri L.H.A. Rego ¢ Member (AM)

Application No,1532 of 1986(T)
W.FP.No.,15358 of 1985

Shri Venkatesh Hanamantro Itaqi,

Retired Postal Assistant,

R/o H.lNo,2/1/18 Nai| Kaman,

Bidar. eeesehpplicant

(Shri GeA. Nadgir, Advocate)

1, The Sub-Divisionsl Inspector of
Post Offices, :
Bhalki Past Office,
District Bidar,

2« The Superintendent of Post Offices,
Bidar Division, Bidar,.

3. The Regional Director of Post Offices,
Dharwer Region, Dharuwar,

Respondents

4, The Director Genersl of Postal Services,
New Delhi, Post Master General's Office,
New Delhi.

5. The Sub-Fost m£ster,
Bhalki Post Office,
Bhalki District, Bidar,

e N et S e e St S St T S’ N N e N N N

(Shri N, Basavaraju, Advocate)
This application has come up for heasring before
this Tribunal on 26,5,1986; the Hon'ble Shri L.H.A. Rego,
Member (AM), made the following?
0RDER

This is a writ petitiaon filed under Articles 226 and
227 of the Constitution of India in the High Court of Judicature,
Karnataka which ha# been transferred to thkis Bench under
Section 2% of the &sntral Administrative Tribunals Act, 1985
and has been renumbered as Application No,1532 of 1986, The

main prayer of the petitioner is that a writ of gertiorasri,
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dirsction or order be issued quashing the impugned order dated
3041.1984 of his prémature retirement, by the second respondent
and that the notice dated 8.7.1985 ssrved on ths petitioner by

the third respondent to refund the amount of subsistence allowance
paid to him be annulled and that the petitioner be allowed to
continue in seruice‘till he attains the date of his normal
retirement, renderimg him eligible for zll consequential relief,
24 The factual background leading to this application is
concisely as follows, The petitioner was appointed as a Postman
on 25.9,1952 under the Central Civil Service (Temporary Services)
Rules and was terminated on 1.1.1959 i,e, after a period of

risarly 7 years, by giving him a month's prior notice. The
petitioner was thereafter appointed as Postman afresh, on 7.7.1967
and was posted tg Bidar, He wes appointed as Clerk on 4,4,1972
after fulfilling thé prescribed qualifications and was serving

as Postal Assistant at Bhalki Post Office in Bidar district till
he was compulsaorily Fetirad with effect from 1.,2.1984,

3e On 2B,8.1982, the first respondent visited the office

of the fifth respondent at Bhalki in Bidar district where the
petitioner was servipg as Postal Assistant and asked the
petitioner to produce the Stemp Advance Book (SﬁB, for short)e

The petitioner, however, informed the first respondent that as

the SBB had been closed for the morning session, he would produce
the seme in the afterncon session. The first respondent directed
the fifth respondent to note down his instructions to the
petitioner in the Order Book. The petitioner while giving reasons
in writing in reply éo this Order in the Order Book, stated

that he would produce the SAB at the commencement of the afternocon

session on 28.3.1982, The petitioner states that the first

respondent did not visit the office of the fifth respondent

|
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during the afterncon session but paid & surprise visit the next
|

day when he found the SAB with tha petitioner correct and up-to-
\

date, |

4, However, the petitioner was placed under suspension

with effect from 31.8.1982 by the seconc respondent on the

ground that discipiinary proceedings were contemplated against

him, ostensibly me disobeying the orders of the first

respondent to produFB the SAB, This order of suspension was, -
G however, revoked with immediate effect by the second respondent

on 4,10,1982, |

54 A departmental enquiry was held against the petitioner,

wheraein he was penaiised by the second respondent by reducing

his monthly pay Fro% fse 360/~ to fis,260/= for a period of three

|

months from 1.6.198? without permenent effect. Aggrieved by

thie Urder, the petitioner appealed to the third respondent,

who was the appellate authority for redress, As the

departmental proceedings suffered from many lacunae and did

naot fulfil the requirements of Article 311 of the Constitution

of India, the thirdlrESpcndant did not sccept the Urder of

punishment passed bx the second respondent in this case and

directed him on 18.,8.1983 to initiate the departmental enquiry

de novo from the stage of issue of the chargesheet., No further

action seems to havse besan taken by the second respondent in
3 |
compliance with this dirsction of the third respondent,

]

|
ba On the other hand, the second respondent issuad a

£ 7%

notics of premature Fetirsment to the petitioner on 371.3,1583
under Rule 55(j)(ii) of the Fundamzntal Rulss (FR, for short)
and directed him on 30,1.,1984 to retire prsmatureiy on the
forenoon of 1.2.,1984, The petitioner appealed thereon, to

the third respondentl requesting him to treat his period of
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suspansion from 30.1.1982 to 2,5,1982 as on duty and to pay
his salary and‘allowances accordingly, as the former had not |
agreed with th? order of punishmant passed by the second \
respondent in the departmentzl proceedings and had directed |

\
that they may be initizsted de povo as aforementionsd., The

——

|
petitioner had also represented tharsin against his prematurs

|
retirement unjustly, The third respondent, however, turned
down his appeai on 8.2.1984,stating that he had ordered

proceedings de novo in the departmental enguiry against him,

owing to certein l=acunse therein. Has also observed that the |
de nova prcceegings ware not initistad by the disciplinary |
authorities onithe pretext, that the petitioner was retired ‘

under the provisions of FR 56(j) (ii). However, he directed |
|

that the period of suspension of the petitioner from 1.9.1982

to 5.10.,1982 be treated as leave eligible to him. Therson the

|
petitioner appealed to the third respondent again on 26.11,1584,
1
bringing to hils notice, that tha disciplinary authority had not ‘

yet initiated the departmsntal enquiry agasinst him de novg, as

directed by the third respondent and therefore, requested that |
his pariod of suspension be treated as duty., In reply, the l
third respondent informed the petitioner through the second \
respondent an‘11.3.1985, that as the petitioner had already i
bean retired from service, his case could not be reopened, The‘
petitioner Fiially appealed to the fourth respondent on 8.7.198?

|
but to no avail. The third respondent issusd a notice to the

petitioner on!8,7.1385 to refund the amount of subsistence
allowance paid to him during the period of suspension on the
score that no|leave other than extra—ordinary leave was to his
credit, The Petitioner has thersfore come before this Bench

for redress tFrough his prayer as set out sarlier,

| s ul™
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Te Je have given our earnest consideration to the arguments
advanced before us by both sides. The fact that the second
respondent did not'c%mply with the explicit directions given

to him by the third respondent, on 18.3.1983 on the appeal of
the petitioner, to initiate departmentzl proceedings dg povg
from the stage of issue of the chargesheet, on account of many
deficienciass noticethherein (which violated the reguirement

of Articls 311 of the Constitution of India) even till premature
retirement of the petitioner, revsals that the entire mattsr
relating to this dep#rtmental enguiry became pon est, and that

the petitioner was not given due opportunity to vindicate his
innocence in respect of the charges framed against him. It
therefore follows as s corollary, that the charges were not proved
conclusively sgainst the petitioner in the aforesaid departmental
enquiry., In this connection, it is pertinent to reiterats the
remarks of the third respondent on 8.2.1384 on ths appeal
addressed to him by the petitioner. They are as follouws:

«+s.¢28 NoOvVo proceedings are not initisted by the
disciplinzry authority under the pretext (sic) that
the official was issued notice for retirement

under FR S6{3){1i)ecess."

"

8. The above remarks bewray that the third respondent
had tscitly acquizsced, in recourse having been taken to the
provisions of FR Sﬁ(j)(ii) (as such action could not have been
taken without his approval) to circumvent initiation of the

departmental enquiry Fg novg and its completion as initially

directed by him. If not, he should have ohtained the

explanation of the sscond respondent for not complying with

his explicit instructTons in this regard and enjoined compliance
®
|

of the same forthwith Nowhers is it seen that he did so.

The petitioner seems to have come out unscathed in his service

at the age of 50 and 55 years when usually a departmental

review is taken to rs(ire the employees prematurely, on grounds
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of inefficiency and(ar lack of integrity. The proximity of
the dates namely, 1@.8.1983 on which the third respondent
directed the second respondent to initiate the departmental
enquiry de npovg against the petitioner and 31,10.1983, when
the second rsspandeﬁt issued notice of premature retirement
to the petitioner under FR 56(j){ii) clearly brings out the
mela fidgsin the act‘oF the respondents, who found it burdensome
to hold the departm;ntal enguiry anew end pursue it to its logicel
end after rectifying the various lacunae therein in strict
compliance with procedure and what is more important, to prove
the charge conclusively against the petitioner., They
therefore apparently gave it a short sﬁgft)b? by resorting to
the provisions of FR| 56 (j)(ii) summarily, in doing away with
the services of the betitioner. This action is therefore tainted
with mala fides,
9. Ba that as ;t may, the faect remains, that the
|

disciplinary authari?y had neither carried out the directions

# giuen by the appella#e authority nor did he pass any order
giving a quietus to the proceedings initiated against the
applicant. Such an order seems to be necessary, since in the
absence thereof, it will leave an impression that there is a
nexus betwean the dchiplinary procesedings not dropped and the
order of compulsory ﬂetirsment.

|
10. In this connection, refersnce may be usefully made to a

decision of the Diui;ion Bench of the Allahabad High Court in
STATE OF U.P. v, P.s.I JOHARI (1976(2) ALR 316), in which the
garlier decisions renFarad by the Supreme Court in JAGDISH
MITTER v, UNION OF INDIA (AIR 1964 SC 449) and STATE OF PUNJAB

V. SUKHRAJ BAHADUR (AIR 1968 SC 1089) were considered and it

/i | N
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was observed:

"When Government initiates disciplinary
praceedincs against & Government saervant on the
basiQ of charges of misconduct or inefficiency,
it is obvious that Government does so with the
intention of punishing him, If in such
proceedings an Engquiry Officer has been appointed,
a charge-sheet has been submittsd, explanation
has been called for and considered and thereafter
an order of compulsory retirement is passed, it
can legitimately be inferred that the misconduct
or inefficiency is the foundation or basis of the
order and that the order has bean passed by way
of pu%ishment. In these circumstances, the
order| of compulsory retirement will amount to an
order of dismissal or removal from service and
will attract the provisions of Article 311(2)."

The Division Bench also repelled the contention that the Court
P

cannot examine the faets and circumstances to ascertzin the
true character of the ordar of compulsory retirement. The
Division Bench decision was followed by another Division
Bench of the same High Court in G.S. SIAL v, UNION OF INOIA
(1978 AISL3 p.B8) and the entire cese law bearing on the
subject has been reviewed in extenso.

11. It is also pertinent to note that tha applicent

@
had already supersnnuated and no order retaining him in

1

service has heen passed prior to his superannuation, it is

not legally permissible to hold any dg novg enquiry, pursuant

to the order passed by the zppellate authority.

12 The dnpartmental enquiry a2gainst the petiticner
having become non est in the sbove circumstsnces, suspension
of the petitioner in connection with that enquiry becores a
nullity and therefore the notice dated 8.7.1985 servad on
the petitioner by the third respondent,to refund the
subsistence alloPanca loses its basis,

13, The raspondents have not even cared to file a
statement of objections despite the fact that they had more

than ample time = nearly a year = since the writ petition

ves/-



was filed in the High Court of Judicature, Karnstaka,

This lapsa on

|
their part implies their acquiescence in the
|

contentions of the petitioner in that writ petition.

14, In the result, we pass the following order:

(i)

(ii)

(ii1)

(L.H.A. Regd)
Member (A1)
14,11.1986

{ra // '

am

fha impugned notice dated 8,7.1985 issued by
the third respondent directing the paetitioner
#0 refund the amount of subsistence allowance
paid to himpduring the period of his suspension
from 1.9,1982 to 5.10,1982 (both days inclusive)
is set aside, The petitioner should be paid
full pey and allowances during the period of
ﬁis suspension i.=, from 31.8.1932 to 5.,10,1982
(both days inclusive = which is the actuzl
périod of suspensiun) exclusive of the amount
of the subsistence allowance already paid,

The impugned order of premature retirement

0% the petitioner with effect from 1.2.1984 (FN)
by the second respondent which is mala fide is
h%reby annulled and as a consequsnce, the
patitioner shall bs entitled to full pay and
allowances fron 1.2,1984 till the normal date of
h%s superannuation when he would have attained
the zage of 58 years,

Thgse orders be given effect to within a period

of| two months from the date of their recsipt,

| (&L/éx,h-~:«i%37—zw:

| (Ch. Ramakrishna Raa)
‘ Member (3M)
14,11.1986



