BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH BANGALORE

. DATED THIS THE 24th APRIL 1987
- Present ¢ Hon'ble Sri Ch. Ramakrishna Rzo - Member(J)
¢ Hon'ble Sri P. Srinivasan - Member (A)

APPLICATION No.1440/86

R.Ce Alandkar
Senior Artist
Indian Institute of Hoticultural
Research (ICAR), No285, Upper Palace
Orchards, Bangalore 6 - Applicant
(Sri M.R. Shailendra, Advocate)
Vs
1. The Union of India represented by
Secretary, Ministry of Food, Agriculture,
Community Development and Cooperztion
i (Depa rtment of Community Development
and Cooperation), Krishi Bhawan
New Delhi
2. The Secretary,
Indian Council of Agricultural Research,
Krishi B8havan, New Delhi
3. The Director .
Indian Instiuté of Horticultural Research,
No255, Ucper Palarce Orchards
Bangalore 6 - Respondents

. (sri D.V. Shzilendra Kumar, Advocate)

This application came up for hecring bsfore
this Tribunal and Hon'ble Sri Ch. Ramakrishna Rao,
Member (J) to=day made the following

O RDER

This application was initially filed before
the High Court of Karnataka and subsequently
transferred to this Tribunal, The facts giving

rise to the applicetion/are as follous:
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The applicant initially joined service in the
Ministry of Food, Agriculture,Community Deualépment
& Cooperation, Department of Community Development
& Cooperation) —= R1 as Assistant (Arts & Crafts)
and was declared permanent in that post on 24.12.1962.
In response to an advertisement issued by the Indian
Institute of Horticultural Research, Bangalore - R3,
for the post of Senior Artist, which appsared in the

submitted
'Statesman' dated 28.3.1968, the applicant/his application

2
which was forwarded to R3 throuah proper channel,
Thereafter the applicant ﬂas appointed to the temporary
post of Senior Artist in the office of R3 with effect

From 7.5.1969 in and by order dated 19.7.1969 for

a period of two years on 'foreign service'! kg terms
mentioned therein., After completion of the period of

two years, his services were further extended by tuo

more years in two spells of one year each,

2. In the second letter of extension dated 26.7.1373
addressed by R1 to R3, a copy of which was endorsed to

the applicant, it was made clear that on expiry of the
extension)the applicant sﬁould come bgck to the p=arent
department or he should resign from the post of Assistabt
(Arté & Crafts) in the office of R1. Prior to the exniry
of the extended period of extension, the applicant addressad
R3 on 9.4.1973 expressing hs willingness to get absorbed
permanentlyin the office of the Indian Institute of
Morticultural Research.(RB). The applicant addressed R1
on 3,10,1973 stating;tg;i 'I hereby resign my appointment
as Assistant (Arts & Crafts) in the Department of

Community Development and Qeop9ration wee.f. 19th May, 1969,



.

He also requested in the aforesaid letter to treat his
resignation as a technical formality and allouw him the
retirement benefits for his past service under the
Government of India. The applicant wss informed by R1
in the letter dated 5.4.1973 addressed to R3 that his
request for pensionary and terminal benefits cannot be
accepted as he has accepted the appointment with R3 in
his own interest, On 30,4.74, R1 addressed a letter
to ICAR, Neuw Delhi (R2) of which R3 is a unit, whersin
it was stated that to place the matter beyond any

doubt the applicant should sumbit a fresh letter to R1
that he desires in his own interest to resignj that he
foregoes the benefits of his past service and he also
foregoes any service benefits admissible to him for

any period after 19.5.1969. Accordingly, the applicant
forwarded a letter addressed to R1 incorporating the
terms mentioned by R1 in their communication Hakzd
A2x44xRdxaedxegsrE to RZ, On 12.11.,1974 the applicant
was informed by R1 that his resignation from the post
of Permanent Assistant (Arts & Crafts) held by him in the
Ministry had been accepted in view of the undertaking
given by him to undergo 2l1ll1l the benefits of his past
service and he would be deemed to have resigned as
requested by him with effect from 19.5.1969, Aggrieved
by the order of R1 declining to grant the pensionary
benefits etc relatable to the service rendered by him
prior to his appointment in the office of R3, the

applicant has filed this appliczstion.
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Sa Sri MeRs Shailendra contends that R1 having added
a paragraph to the following effect in the letter dated
3044.74 addressed to R2 with a copy endorsed to R3,
"It may, however be clarified to kka him that
this would be without prejudice to the recommendations
made by the Third Pay Commission in regard to the
application of the benefits of prorata pension and
gratuity to the scientific employees/technical
employees on their absorption in autonomous
organisatinons like C.S5.I.R., I.C.A.R. etc."
was not justified in disallowing pensionary benefits
for the period of service prior to 19.5.1969.
4. Shri D,V. Shailendra Kumar, learned councel for the
respondents, submits that though a paragranh wes added
in the communication dated 30.4.74 as stated by the
applicant, it wss subsequently made clezr in the
communicetion dated 14,8,1974 addressed to R2 by R1 that
no assurance could be given for the decision, if any,
regarding begnefits of prorata pension, qratuity etc
that maght be taken in future in the light of te
light of the recommendations of the Pay Commission
and the applicant was advised to be informed accordingly,
According to Sri S.Kumar, it was only after the clarification
was m given that ® ssmdkkimre¥ a2n unconditional latter of
resignation was handed over by the applicant to R3 who
foruarded it to R1 and the same was accepted by R1 on
12.11.74. The claim of the applicant is, therefore,
untenable,
S5 e have considered the rival contentions carefully,
In case where a person serving in a department of the Central
Govarnment lezves that department and joins any public
sector undertaking or an autonemous bnody, the applicant

should obtain the permission of the departments before

getting absorbed in the undertaking/autonomous body,

—
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If such permission is not obtained the inference is
irresistable that the absofption of the person in the
public sector undartaking %s not in public inter=et
but in the interest of the person concerned. In the
present case the applicant sought ahbsorption in the
office of R1 on his ouwn andtno communicetion was addressed
by R3 or R2 to R1 seeking absorption of the applicant in
" their organisation and the application, on his own,
renderad his resignation presumably because it was
more advantagecous to him Fiﬁancially and otherwise in
the office of R1 than the départment of Central Gov:rnment(R1).

In our view the applicant had 2 locus paenitentiae to re-

join his parent department on receipt of the communication
dated 14,11.,74 ffom R1 seeking from the applicant his
unconditional resignation in;tha manner stated therein
whersin no assurance was held out regarding the benefits
of prorata pension etc, B8ut instesad of exercising his
op&ion to go back to his parent department, the applicant
chose to send in his unconditional letter of resignation
which was duly acceptead by R1; We, therefore, see no
reason to interfere with the prder of R1 declining to grant
pensionary benefits to the applicant in respect of his
service in his parent department prior to 19.5.1969,.

6. In the result the appliéatian is dismissed. In

the circumstances of the case, the parties will bear

their own costs.
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REGISTERED

CENTRAL ADMINISTRATIVE TRIBUNAL

BANGALORE BENCH
L R I T N R

Commercial Complex (BDA)
Indiranagar

Bangalore - 560 038

Dated 3 a0
MISCELLANEOUS  AppLIcaTION NO, 3 Jib
W, P, NO, /
A
_Eplicantfs}_ R ——
Shri R.C., Alandkar V/s 'The Sacrstary, M/e of Food & Agirculturs,
To Community Development & Co-eoparation & 2 Ors
1. Shri R,C. Alandker 4« The Skorefary

Senior Artist

Indian Instituts of Horticultural
Ressarch (ICAR)

No. 255, Uppar Palace Orchards
Banqgalore <« 560 D06

2, Shri m.S, Bhaguath

3.

passed by this Tribunal in the above saidf

Encl

Advoceate

No. 68, Sharda Coleny

KHB Layout, Basaveswarnagar
Bangalore = 560 079

The Secretary
Ministry of Food & Agriculture,

Community Dsvelopment & Co-operation
(Department of Community Deve lopmant

& Co-operation)
Krishi Bhavan
New Delhi - 110 001

Subject

Indian Council of Agricultural
Rassarch (ICAR)

Krishi Bhavan

Nsw Delhi - 11C 001

S. The Director :
Indian Institure of Horticultural
Research (I.J.H.R.)

No. 255, Upper Palace Orchards
Bangalore - 560 006

6. Shri m.5. Padmarajsiah
Central Govt. Stng Counsel
High Court Building
Bangalore - 560 001

SENDING COPIES OF ORDER PASSED BY THE BENCH

Please find enclosed herewith the u‘ XOROPRC
opy of mDERmﬁﬂm«
Miscellansous

¢ As above

application(ad on 14-10-88
| _

RRRIEXXRER ISTRRAR
(JubiciaL)
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R.C. Alandkar
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 TRIBUNAL ADDITIONAL BENCH, |
BANGALORE
Misc 3 88 |
v/e /

The Secretary, H/e Food & Mricultur-,
Order Sheet (contdjommunity Development & C~-Op. & 2 Ors

| H.s. Mnlt!_‘] .1."

Date

Office Notes Orders of Tribunal

11.10,1588
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CENTRAL ADMINISTRATIVE | TRIBUNAL
BANGALORE BENGH
= * oK K K K K oK %
j Commercial Complex (BDA)
Indiranagar
Bangalore - 560 038
. | bated 3 4 T NOV 1988
. APPLICATION NO, 1786 / 88(F)
W, P, NO, _,*.‘,,,,Jh_wﬁ 7
Rpplicant(s) Respondent (s )
Shri R.C. Alandkar V/s The Secretary, M/e Food & Civil Supplies,
: { w Delhi & 2 Ors
0

1. Shri R.C. Alandkar
Senior Artist
Indian Institute of Horticultural
Ressarch (ICAR)
Y No. 255, Upper Palaces Orchards
i Bangalore - 560 006

2, Shri M.S. Bhagwath
Advocate
No. 68, Sharada Colony
KHB Layout, Basaveswaranagar ;
Bangalore - 560 079

» |

Subject ¢ SENDING COPIES OF ORDER PASSED BY THE BENCH

Please find enclosed herewith the Fopy of ORDER /SR Y/ S0rRER XDF XaROKX

passed by this Tribu”:* in the above said Epplication(a) on j 3-11-88

Encl : As above - (JupIciaL)



CENTRAL ADMINISTRATIVE TRIBUNAL: BANGALORE

DATED THIS THE 3RD DAY OF NOVEMBER,1988.

PRESENT :
Hon'ble Mr.Justice K.S.Puttaswamy, .. Vice-Chairman.
- : : And
Hon'ble Mr.L.H.A.Rego, .. Member(A)}.

APPLICATION NUMBER 1786 OF 1988

R.C.Alandkar,

&/o0 S.N.Alandkar,

Aged about 53 years,

Senior Artist,

Indian Institute of Horticultural

Research {ICAR} No.255,

Upper Palace Crchards,

Bangalore-550 006. .. Applicant.

(By Sri M.S.Bhagwath,Advocate)
V.

1. The Union of India
by its Secretary,
Ministry of Food & Civil Supplies,
Department of Civil Supplies
Shastry Bhavan,New Delhi.

2. The Secretary,
Indian Council of Agricultural Research,
Krishi Bhavan, New Delhi.

~

L

The Director,
TIndian Institute of Horticultural Research,
No.256, Upper Palace Orchards,

; Bangalore-560 006. .. Respondents.

w0

i

This application having come up for preliminary hearing to-day,

Hon'ble Vice-Chairman made the| following:
ORDER
This is a classic case of abuse of legal process by an erstwhile
civil servant of the Union of India endlessly fighting one and the
same claim, believing in the familiar and distressing attitude or
principle 'never say die', we have regretfuily noticed in more than
5 l one case in our short experience. In order to appre;iate these aspects

and

the contentions urged before ue with considerable passion anf
vehemence as it generally happens in such cases, it is first necessary

to notice the facts in some detail.
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2. Sri R.C.Alandkar who is the applicant before us was workir.
as an Assistant in the Arts and Crafts of the Departmént of Community
Development and Co-operation, Ministry of Agriculture énd Irrigation
redesignated as Department of Civil Supplies and Co-operation from
é6—7—1955 or from 24-12-1956 which is the date stated in the earlier
proceedings. When so working, he applied for the post of a Senior
Artist in the Indiap Institute of Horticultural Research, Hesaraghatta
("IIHR') for which post he was selected on 1-3-1969. On that, the
applicant tendered his unconditiocnal resignation to Government service
inter alia agreeing to forego all pension and terminal benefits and
joined IIIR from 7-5-1969 from which date he is working there. But,
before that, he had rendered ébout 14 or 15 years of service in

Government.

3. On joining ITIR, the applicant claimed before Government
pensionary and other terminal benefits due to him for the service
he had rendered in Covernment which was not acceded to by Government
on 12-11-1974 and thereafter, the validity of which was challenged
by him on 4-3-1985 in Writ Petition No.5934 of 1985 before the High

Court of Karnataka.

4. On the constitution of this Tribunal, Writ Petition No.5934
of 1985 was transferred to this Dench and was registered as Applica-

tion No.1440 of 1986.

5.i0n 24—4—1987 a Division Bench of this Tribunal® consisting
of {lon'ble Sri Ch.Ramakrishna Rao and Hon'blé Sri P.Srinivasan uphold-.
ing the contentions ﬁrgeﬁ by the respondents dismissed the séme.
On 25-5-1987, the applicant made an application under Section 22(83(F)
of the Administrative Tribunals Act,1985 {'the Act') in Review Appli-
cation No.59 of 1987 for a review of that order and.the same was
admitted by us on 18-6-1987. On 23-7-1987 the very Bench that heard
and decided Application !'-.7"'7 of 1986 (T) rhowever dismissed the

same. Against the orders of this Tribunal dismissing his transferred
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Application No.1440 of 1986 and R.A.No.59 of 1987 the applicant

approached the Supreme Court ?f India under Article 136 of the Consti—.

tution in Special Leave PetiFion No.8860 of 1988, which came up for
admission on 31-8-1988 before a Division Bench of that Court consist-
ing of Oza and Jagannatha Shetty,JJ. which dismissed the same in

these words as withdrawn by the applicant:-

"The special leave petition is dismissed as withdrawn'".
i

6. On 5-10-1988 the applicant made an application before this
Tribunal numbered as Miscellaneous Application No.3 of 1988 seeking
to recall the orﬂers made in ReviewlApplication No.59 of 1987 and
Applciation No.1l440 of 1986 w%ich came up for hearing on 14-10-1988

before a Division Bench cons?sting of one of us [Sri L.H.A.Rego,-

Member{A)] and Hon'ble Sri Ch.Ramakrishna Rao, Member {J). On that
day Sri M.S.Bhagwath, learned Advocate who was representing the appli-
cant in that case also, sougﬁt for permission to withdraw the same

1
with liberty to file a fresh application which was not opposed by
\

Sri M.S.Padmarajaiah, learned Senior Central Government Standing
|
Counsel appearing for the respondents in that case. On the same day

that Division Bench allowed the said prayer of the applicant and

~

made an order in these terms:

"Applicant by Sri MJS.Bhagwath. Shri HM.S.Padmarajaiah
. who was served with a copy of the notice by the applicant
present for the respondents.

: | S50 : : .
Shri Bhagwath seeks |permission to withdraw this mis-
cellaneous application with liberty to file a fresh applica-
tion. Shri Padmarajaiah does not oppose.

|
Permission granted. This application disposed of
accordingly.” \

_;Undauﬁted by all his earlier failures to obtain permission and termi-

nal benefits for his service rendered in Government, the applicant

has made this fresh original application on 1-11-1988 under Section

19 of the Act seeking lor those very reliefs however camouflaging
|

the same in different vorids or artifices.
|

7. On an in.depth examination of this application and the earlier
1
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proceedings in Application No.1l440 of 1986, the Registrar of thi

!
Bench has opined that in this application, the applicant seeks to

- agitate the very claim which he unsuccessfully agitated in Application

No.1440 of 1986 and the same is, therefore, barred by res judicata.

8. We have perused the office objections and heard Sri Bhagwath

for more than an hour.

0. Sri Bhagwath seriously disputing the correctness-of the objec-

. tions raised by the Registrar, vehemently contends that this applica-

tion is not barred by the technical rule of res judicata which was

totally inappliéable to labour and service disputes and therefore,
the same calls.for admission, determination of every one of the ques-
tions raised by the applicant and grant of all the reliefs sought
by him in his application. In support of his contention Sri Bhagwath
strongly relies on the ruling of the Supreme Court in WORKMEN OF
THE STRAW EOARD MANUFACTURING COMPANY LIMITED v. M/s STRAW BOARD
MANUFACTURING COMPANY LiMITED [1974 SCC (1&S) 406 at para 27] ('Straw

Board's case'). S

10. On his unconditional resignation from service on 7-5-1969

.on which day there was severance-of status between him and Government,

Government rejected his claim for pension and otﬁer retiral benefits.
On that, he approached the High Court of Karnataka in Writ Petition
No.5934/85 which was rejected by this Tribunal in Application No.1440
of 1986 and R.A.No.59 ;f 1987. Thereon, thé applicant approached
the Supreme Court under Article 1306 of the Constitution in S.L.P.No.-
8860 of 1988 which he withdrew on 31-8-1988 withoutlseeking liberty
to agitate the same anew either before Government or Courté/Tribunals.
On the principles enunciated by Fhe Supééme Court in SARGUJA TRANSPORT
SERVICE v. STATE TRANSPORT APPELLATE TRIBUNAL, GWALIOR AND OTHERS
(AIR 1987 SC 88), this\must be construed as the applicant abandoning

his claim concluded against him by the ';rders of this Tribunal.

With this,the matter should have normally ended.” But, alas, that

did not happen.

.
P
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11. On 5-10-1988, the a;kplicant made an application before this
Bench registered as Miscellanéous Application No.3 of 1988 for recall-
ing the orders made against ‘him in Application No.1440 of 1986 and
R._A.NO.S‘) of 1987, which he withdrew on 14—10—1988 with liberty to
file a fresh application, which was granted by a Division Bench con-
sisting of one of us (Sri L.H.A.Rego) and Hon'ble Sri Ch.Ramakrishna
Rao, whi;:h decision we have earlier extracted. .Evidently on the

basis of this order, the present application is made.

12. We are of the view|that Miscellaneous Application No.3 of
1988 was clearly misconceived and was not maintainable in law. On
withdrawing such an application, the question of this Tribunal grant-

ing leave to file a fresh application to re-agitate matters that

had been concluded in Application No.1l440 of 1986, R.A.No.59 of 1987

and S.L.P.No.8860 of 1988 did not at all arise. In any event the
order made on 14-10-1988 in |liscellaneous Applicétion No.3 of 1988
cannot be constfued as undoing what had been done in Application
No.1440 of 1986, R.A.No.59 cl)f 1987 and S.L.P.No.8860 of 1988. On

this view, the applicant cann\ot place any reliance on the order made

on 14-10-1988 in Ifiiscellaneous'App’lication No.3 of 1988, We, there-

fore, proceed to decide this case without reference to that order.
\

13. An examination of theI claim of the applicant in this applica-

tion by employing different ‘words or couching them differently to

camouflage the earlier orders of this Tribunal, shows-that the appli-
|

cant in truth and reality is agitating the very claims he agitated

in Application No.1440 of 1986, -R.A.No.50 of 1987 and S.L.P.No.8860

yr | |

’ “of 1988 and seek the very reliefs prayed for in his earlier applica-

7

|
tion. On this conclusion on facts, we now proceed to examine the

objections raised by the Regisltrar and countered by Sri Bhagwath.

\
14. In DARYAO AND OTHERS v. STATE OF U.P. AND OTHERS (AIR 1961

' |
SC 1457) a Constitution Bench of 5 learned Judnes of the Supreme

\
Court speaking through Gajendragadkar,J.(as His Lordship then vas)
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reviewing all the leading English and Indian authorities e;xplainea

the juristic principle of res judicata and its application to all

lepal proceedings in our country in these words:

"/Q) But, is the rule of res judicata merely a techni-
cal rule or is it based on high public policy? If the rule
of res judicata itself embodies a principle of public policy
which in turn is an essential part of the rule of law then
the objection that the rule cannot be invoked vhere funda-
mental rights are in question may lose much of its validity.
Now, -the rule of res judicata as indicated in S.11 of the
Coée of Civil Procedure has no doubt some technical aspects,
for instance, the rule of constructive res judicata may
be said to be technical; but the basis on which the said
rule rests is founded on considerations of public policy.
It is in the interest of the public at large that a finality
should attach to the binding decisions pronounced by Courts
of competent jurisdiction, and it is also in the public
interest that individuals should not be vexed twice over
with the same kind of litigation. If these two principles
form the foundation of the general rule of res judicata
they cannot be treated as irrelevant or inadmissible even
in dealing with fundamental rights in petitions filed under
ARt.32.

{10) In considering the essential elements of res
judicata one inevitably harks back to the judgment of Sir
William B.Hale in the leading Duchess of Kingston's case,
2 Smith Lead Cas. 13th Ed.- pp.644, 645. Said Sir William
3.llale "from the variety of cases relative to judgments
being given in evidence in civil suits, these two deductions
seem to follow as generally true: First, that the judgment
of a ourt of concurrent jurisdiction, directly upon the
point, is a plea, a bar, or as evidence, conclusive between
the same parties, upon the same matter, directly in question
in another court; Secondly, that the judgment of a court
of exclusive jurisdiction, directly wupon the point, is
in like mnanner conclusive upon the same matter, between
the same parties, coming incidentally in question in another
Court for a different purpose”. As has been observed by
Halsbury, ''the doctrine of res judicata is not a technical
doctrine applicable only to records; it is a fundamental
doctrine of all courts that there must be an end of litiga-
tion". Halsbury's Law of England, 3rd Ed.Vol.l5, Paragraph
357. p 185. Halsbury elso adds that the doctrine applies
equally in all Courts, and it is immaterial in what court
the former proceeding was taken, provided only that it
was a court of competent jurisdiction, or what form the
proceeding took, provided it was really for the same cause"
{p.187. paragraph 362). ‘"Res judicata”, it is observed
in Corpus Juris "is a rule of universal Law pervading every
well regulated system of jurisprudence, and is put upon
two grounds embodied in various maxims of the common law;
the one, public policy and necessity, which makes it to
the interest of the State that there should be an end to

litigation - interest republicae ut sit finis litium; the
other, the hardship on the individual that he should be
vexed twice for the same cause - nemo debet bis vexari

pro eadem causa", Corpus Jurig, Vol.34, p.743. In this
conse the recognised basis of the rule of res judicata
is different from that of technical eéstoppel. "Estoppel
rests on equitable principles and res judicata rests on
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maxims which are taken from the Roman Law'", Ibid p.745.
Therefore, the argument that res judicata is a technical
rule and as such is irrelevant in dealing with petitions
under Art.32 cannot be accepted.

(11) The same question can be considered from another
point of view. ' If a judgment has been pronounced by a
Court,of competent Jurlsdlctlon it is binding between the

parties unless it is reversed or modified by appeal revision

or other procedure prescribed by law. Therefore, if a
judgment has been pronounced by the IHigh Court in a writ
petition filed by a party rejecting his prayer for the
issue of an appropriate |writ on the ground either that
he had no fundamental right as pleaded by him or there
has been no contravention of the right proved or that the
contravention is justified by the Constitution itself,
it must remain binding between the parties unless it is
attacked by adopting the procedure prescribed by the Cons-
titution itself. The binding character of judgments pro-
nounced by Courts of competent jurisdiction is itself an
essential part of the rule of law, and the rule of law
obviously is the basis of the administration of justice
on which the Constitution lays so much emphasis. As Ealsbury
has observed "subject to appeal and to being amended or
set aside a judgment 'is conclusive as beteen the parties
and their privies, and is conclusive evidence against all
the world of its existence, date and legal consequences'
Halsbury's Laws of England, 3rd Ed., Vol.22 p.780 paragraph
1060 Similar is the statement of the law in Corpus Juris:
"the doctrine of estoppel by judgment does not rest on
any superior authority of the court rendering the judgment
and a judgment of one court is a bar to an action between
the sane parties for the same cause in the same court or
in another court, whether the latter has concurrent or
other jurisdiction. The rule is subject to the limitation
that the judgment in the former action must have been ren-
dered by a court or tribuynal of competent jurisdiction",
Corpus Juris Secundum Vol.50 {Judgments) p.603. "It is,
however, essential that there should have been a judicial
detcrmlnatlon of rights in controversy with a final decision
thereon'", Ibid.p. 603 In other words, an original petition
for a mrit under Art.32 cannot take the place of an appeal
against the order passed by the Figh Court in the petition
filed before it under Art.226. There can be little doubt
that the jurisdiction of this Court to entertain applica-
tions under Art.32 which are original cannot be confused
or mistaken or used for the appellate jurisdiction of this
Court which alone can be invoked for correcting errors
in the decisions of High Courts pronounced in writ petitions
under Art,226. Thus, on general considerations of public
policy there seem to be no reason why the rule of res judi-
cata should be treated as inadmissible or irrelevapt in
EEEilng with petitions filed under Art.32 of the Constitu-
tion. It is true that the general rule can be invoked
only in cases where a dispute between the parties has been
referred to a court of competent jurisdiction,there has
been a contest between the parties before the court, a
fair opportunity has been given to both of them to prove
their case, and at the end the court has pronounced its
judgment or decision. Such a decision pronounced by a
court of competent jurisdiction is binding between the
parties unless it is modified or reversed by adopting a
procedure prescribed by the Constitution. In our opinion,
therefore, the plea that the general rule of res judicata
should not. be allowed to be invoked cannot be sustained.
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(12) This Court had occasion to consider the applica-
tion of the rule of res judicata to a petition filed under
Art.32 in M.S.M.Sharma v. Dr.Shrec Krishna Sinha, AIR 1960
SC 1186. In that case the petitioner had moved this Court
under Art.32 and claimed an appropriate writ against the
Chairman and the Members of the Committee of Privileges
of the State Legislative Assembly. The said petition was
dismissed. Subsequently he filed another petition substan-
tially for the same relief and substantially on the same
allegations. One of the points which then arose for the
decision of this Court was whether the second petition
was competent, and this Court held that it was not because
of the rule of res judicata. It is true that the earlier
decision on which res judicata was pleaded was a decision
of this Court in a petition filed under Art.32 and in that
sense the bacliground of the dispute was different, because
the judgment on which the plea was based was a Jjudgment
of this Court and not of any Hish Court. Even so, this
decision affords assistance in deternining the peint before
us. In upholding the ples of res judicata this Court ob-
served that the question determined by the previous decision
of this Court cannot be reopened ‘in the present case and
must govern the rights and obligations of the parties which
are substantially the same. In support of this decision
Sinha,CJ., who spoke for the Court, referred to the earlier
decision of this Court in Raj Lakshmi Dasi v. DBanamali
Sen, 1953 sCR 154: (AIR 1953 SC 33), and observed that
the principle underlying res judicata is applicable in
respect of a question which has been raised and decided
after full contest, even though the first Tribunal which
decided the matter may have no jurisdiction to try the
subsequent suit and even though the subject-matter of dis-
pute was not exactly the same in the two proceedings.
e may add incidentally that the Court which tried the
earlier proceedings in the case of RajLakshmi Dasi,1953
SCR 154 {AIR 1953 SC 33), was a Court of exclusive juris-
diction., Thus this decision establishes the principle that
the rule of res judicata can be invoked even against a
petition filed “under Art.32. .

XX XX XX

(19) Ve must now proceed to state our conclusion on
the preliminary objection raised by the respondents. We
hold that if a writ petition filed by a party under Art.226
is considered on the merits as a contested matter and is
dismissed the decision thus pronounced would continue to
bind the parties unless it is otherwise modified or reversed
by appeal or other appropriate proceedings pernissible
under the Constitution. It would not be open to a party
to ignore the said judgment and move this Court under Art.
32 by an original petition made on the same facts and for
obtaining the same or similar orders or writs. If the
petition filed in the High Court under Art.220 is dismissed
not on the merits but because of the laches of the party
applying for the writ or because it is held that the party
had an alternative remedy available to it, then the dismis-
sal of the writ petition would not constitute a bar to
a subsequent petition under Art.32 except in cases vhere
and if the facts thus found by the High Court may them-
selves be relevant even under Art.32. If a writ petition
is dismissed in limine and an order is pronounced in that
behalf, whether or not the dismissal would constitute a
bar would depend upon the nature of the order. If the
order is on the merits it would be a bar; if the order
showe that the dismissal was for the reason that the peti-



| _9h

petitioner was guilty of laches or that he had an alterna-
tive remedy it would not be a bar, except in cases which
we have already indicated. If the petition is dismissed
in limine without passing a speaking order then such dis-
missal cannot be treated as creating a bar of res judicata.
It is true that, prima facie, dismissal :gl—iimine even
without passing a speaking order in that behalf may strongly
suggest that the Court took the view that there was no
substance in the petition at all; but in the absence of
a speaking order it would not be easy to decide what factors
weighed in the mind of the Court and that makes it diffi-
cult and unsafe to hold [that such a summary dismissal is
a dismissal on merits and as such constitutes a bar of
res -judicata against a similar petition filed under Art.32,
If the petition is dismissed as withdrawn it cannot be
a bar to subsequent petition under Art.32 because in such
a case there has been no decision on the merits by the
Court. We wish to make it clear that the conclusions thus
reached by us are confined only to the point of res judicata
which has been argued as a preliminary issue in these writ
petitions and no other. It is in the light of this decision
that we will now proceed to examine the position in the
six petitions lLefore us.”‘ '

On the -application of these principles to the facts of this case,
there can hardly be any doubt, on the correctness of the objections

raised by the Récistrar..If that is so, then we are bound to uphold

[}

the objections and reject this application on that ground.

15. In Straw Board's case, 3 learned Judges of the Court dealing

|

with the claim of workmen for compensation on the closure of the
nill where they were workiﬁg and the several issues that arose before
it on appeesl, on the applicability or otherwise of the juristic prin-
ciple of res judicata to industrial adjudications had expressed thus:-

"27. It is now well-ecstablished that althouch the
entire Civil Procedure Code is not applicable to industrial
adjudication, the principles of res judicata laid down
under Section 11 of the Code of Civil Procedure, however,
arc applicable, whatever possible, for very good reasons.
This is so since multiplicity of litigation and agitation
and re-agitation of the same dispute at issue between the
same employer and his employees will not be conducive to
industrial peace which is the principal object of all labour
legislation bearing on industrial adjudication. But whether
a matter in dispute in a subsequent case had earlier been
directly and substantially in issue between the same parties
and the same had been heard and finally decided by the
Tribunal will be of perﬂinent consideration and will have
to be determined before holding in a particular case that
the principles of res judicata are attracted.

28. The learned counsel faced with the problem drew
our attention to Rule 18 of the- U,P.Industrial Tribunal
and Labour Courts Rules of Procedure, 1967, which provides
that after the written statements and rejoinders, if any,
of both the parties are filed and after examination of

‘ parties, if any, the Industrial Tribunal or Labour Court

may frame such other is§ues, if any, as may arise from
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the pleadings. It is clear that these issues are framed
by the Tribunal to assit in adjudication. While it cannot

be absolutely ruled out that in a given case such an addi-
tional issue may sometimes attract the principle of res
judicata, the heart of the matter will always be: What
was the substantial question that came up for decision
in the earlier proceedings? Some additional issues may
be framed in order to assit the Tribunal to better appre-
ciate the casc of the parties with reference to the princi-
pal issue which has been referred to for adjudication and
on ythe basis of which, for example, as to whether it is
an industrial dispute or not, the jurisdiction of the Tri--
bunal will have to be determined. The reasons for the
decision in connection with the adjudication of the princi-
pal issue cannot be considered as the decision itself to
attract the plea of res judicata. The earlier question
at issue musg be relevant and germane in determiéing the
question of res judicata in the subsequent proceedings.
The real character of the controversy between the parties
is the determining factor and in complex and manifold human
relations between labourand capital giving rise to diverse
kinds of reptures of varying nuances no castiron rule can
be laid down.

29. Some distinction, of whatever shade or magnitude,
may have to be borne in mind in application of the principles
of res judicata in industrial adjucation in contra-distinc-
tion to civil proceedings. Extremely technical considera-
tions, wusually dinvoked in civil proceedings, may not be
allowéd to outweigh substantial justice to the parties
in an industrial adjudication." &

We are of the wiew that these observations which are not in confict

with the principles of res judicata enunciated in Daryao's case,

do not support the frivolous contention urged by Sri Phagwath. On
any view, the law declared by a larger Benc@ of the Court in Daryao's
case which is directly on the point governs this question. For all
thege reasons, we see no merit in this contention of Sri Bhagwath

and we reject the same,

16. Sri Dhagwath next contends that on the terms of Section
22 of the Act, this Tribunal was bound to apply only the principles

of natural justice and no other legal principle including the princi-

ple of res judicata to the proceedings under the Act.

17. Section 22 of the Act providing for regulating procedural
matters to the extent they are not dealt with in the Act and the
c.z: made thereunder enjoins on this Tribunal to regulate them in

sccordance with the principles of natural justice evolved by courts
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to render justice. We are of the view that Section 22 of the Act

.
does not empower us to ignore valid and binding orders between the
3 same parties and undo all of| them including the juristic principle
& of res judicata which is equally applicable to all legal proceedings,
which ngcessarily include the proceedings under the Act. We are

.
of the view that if we were to accede to this extraordinary contention
of Sri Dhagwath, we would not be helping in the administration of
law and justice for which onlf, this Tribunal as a substitute to
the High Court had been constituted but on the contrary would only
be instrumental in giving rise to chaos and disorder in the admini-

refrain from doing so. We see no merit in this contention of OSri

Bhagwath and therefore reject the same.
17. In the light of our above discussion, we uphold the office
objections and reject this application at the admission stage itself

in linine without noticesto the respondents.
- - - 1

stration of law and justice. On any principle and authority we should
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