BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH BANGALORE
DATED THIS THE 24th FEBRUARY 1987
Present : Hon'ble Sri Ch. Ramakrishna Rao - Member (J)

Honfble Sri L.H.A. Rego - Member (A)
APPLICATION No. 1401/86

N+ Rudra Murthy
LOC? Provident Fund Commissionerds Office
Bangalore 560 025 - Applicant

(Sri S.B. Swethadri, Advocate)
and
1. Regional Provident Fund Commissiocner,
Kzrnataka

8, Raja Ram Mohan Rojy Road,
Bangalore 560 025

2. Mahabaleshwara Holla UDCs
3. Sujaya Office of the Regional
¢ Provident Fund
4, Umesha Commissioner's Hampanakatta
; RergxipraxS50RR%
5. Mariamma Mangzlore 1
6. Vijaya Kumar - Respondents

(Sri M.S.Padmarajaibh, Senior C.G.S.C.)

This application came up for hearing before
this Tribunal for hearing and Hon'ble Sri Ch. Ramakrishna

Rao, Member (J) to-day made the follouing
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This application was-initially filed-in-the High
Court of Karnataka and subsequently transferred to this
Tribunal. The facts giving rise to this application are,

briefly, as follous. The applicant was appointed as
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Lower Division Clerk ('LDC') in the office of the Regicnal
Provident Fund Commissioner, Bangalore ('RPFC!') on 27-03-1581.
Respondents 2 to 6 were appoint:d as kmwex LDC on 9-4=1581,
R2 was promoted as Upper Division Clerk ('UDC') in may 1983.
Responéents 3 to 6 were promoted as UDCs on 6-10-1983,
In the draft seniority list prepzred on 20.10.82 respondents
2 to 6 were shown &s seniors to the g® applicant. The
applicant made a representation to the RPFC.Not satisfied
with the office memo dated 8.11.1983 issued by RPFC in
reply k@ the applicant 8 has filed this application.
P Sri S.8. Suethadri, learned counssl for the applicant,
submits that though his client joined service earlier than
respondents 2 to 6 and has thus put in longer serwiee service
than R 2 to 6, his client's name figures below the names of
R 2 to 6; and that the inclusion of a clause to the effect
that the seniority of his client would be fixed after
those selected earlier though joined duty later will not
have the effect of making R2 to 6 senior to his client.
3. Sri M.S. Pzdmarajesiah, Seniocr C.G.S.C., appearing
the respondents submits that selection of candidetes for
the Sub-Regional Office, Mengalore was made by the
Departmental Promotion Committee ('DPC') in its proceedings
dated 9.12.80 whereas the selection for the Regional
Office, Bangalore was made by the DPC in its proceedings
dated 18.3.81; that since the selectiem list %k for the
office at Bangalore was prepared earlier than the slected

list for the Bangalore office, it wgs decided administratively
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to accord seniority to the former; that the candidates

in the selectézﬁlist for the office at Mangalore could

not be appointed earlier due to administrative reasons;

thet the ranking of the candidates was done based on

merit and in view of these feztures, the date of joining

will not be deciding factor in determining seniority.

4. We have consideéyihe rival contentions. Normally,

the candidates selected for appointment as LDCs in the

Sub-~Regional Office, Mangalore, among whom R2 to 6

figure, should have been appointed before the candidates

®lected for the Regional Office, Bangalore, among whom

the applicant is one, joined service. But this could not

be done due to administrative reasons, with the result

that the applicant joined service earlier than respondents

2 to 6. In our view, Y& is a fortuitous circumstance

which should not omnfer any right on the applicant to the

prejudice of respondents 2 to 6. To put matters beyond

doubt, the following clause was inserted in the offer

of temporary appointment issued to the applicant :
"Further it is made clear that his seniority in the cadre
of LDC will be fixed only after all those selected earlier
to his/her batch have reported for duty/joined duty uhoss
appointments are withheld for the present.”

The applicant did not demur to this cljuse.

=1 We are, therefore, satisfied that the date of joining

service should not be taken as the deciding factor in

detarmiéﬁ seniority in the prasent case.

6. In tHa result the application is dismissed. No order

as to costs.

Collend i b o d

Member (J) Member (W@-?pu 759
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High Court, Karnataka

iWhere the findings of the inquiring autho-
Erity are adverse to the delinquent oficer, it
fis open to the Disciplinary Authority to
consider the material and evidence, come to
i different conclusion and exonerate him
rom charges. If on the other hand, the
nquiring authority holds that the charges
are not proved, it is open to the Discipli-
Inary Authority to take a different view and
frecord findings.  Where the Disciplinary
H{Authority is satisfied that some evidence
fwhich would have been available was not col-
llected by the inquiring authority, it may even

direct the Inquiring Authority to proceed
further with the inquiry in the interests of
justice. There is no provision in the rules
to order a de novo inquiry after wiping
out the inquiry already conducted. Since the
secound respondent had no authority to do
so. Ehibit P4 de-erves to be and is hereby
quashed, It is, however. open to him to
apply his mind once again to the record of
inquiry and take appropriate action in
accordance with law. The petition is
allowed in this manner but. under the circu-
mstances without costs

(7]

o—

IN THE HIGH COURT OF JUDICATURE, KARNATAKA
[ W. P. No. 9375 of 1980, dated 16th March, 1982 ]

PRESENT |
MR. JUSTICE K. S. PUTTUSWAMY

Between
Vijaysdevaraj Urs

and
G. V. Rao and others

Constitution of India — Art. 16 — Indian Police Service _(Regularion of Seniority) Rules,
‘ 1954 — Rule 6 — (**Seniority’’) — Meaning of — Determination of seniority — Promo-
tion to select .on grade post — How made?

It this writ petition, the petitioner is to be determined with reference to the

challenges the appointment of the first
respondent as Director General of Police
in Karnataka.

| Held: The term ‘‘seniority’ in the public
service is longer length of service in the
very same grade or cadre. If the seniority
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very origional entry into service of the
o‘hcers ignoring the various develop-
ments that take place in their career,
it would undoubtedly destroy the very
concept of promotions and all the inci-
dents flowing from the same. A person
may be senior to another in the initial
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{ - cadre: But that; by itself, " cannot® be a
j justificalion to ignore the promotions,

supersessions and hold that a person -
promoted earlier would still be junior -
to the person superseded in the promo- - -
(Para 17) -

tional post also,

4

A person appointed or promoted earlier
is always senior to the person appointed -

A person confirmed

or promoted later.
earlier takes precedence
not confirmed or confirmed later.
| post falls vacant it is filled by the person
who has served longest in the post imme-
diately below. (Para 18)

over a person

It is clear in the instant case, the rules
only regulate the seniority of the officers
at the initial entry of their service either
by direct recruitment or by promotion
at the highest to the senior scale of

IPS and do not regulate the subsequent

promotions, supersessions and other Petition allowed.
i consequences that flow from them.
| _ . (Para 27) Cases Referred Chronological Paras
A civil list published by the Government, A. I R.1975S. C. 87 36
is not a seniority list or gradation list .[1972-1 L. L..J. 490]. ., 15
of the officers in any cadre. The preface {1971)2S.L.R.799"'" ' 58, 59
to the list itself says so. The placement -(1970) 2 MYS. L. J. 187. 18
found in the civil list can hardly be the A.I. R. 1969 S. C. 1249 15
basis to hold that the first respondent is- [1970-1 L. L. J. 370] 57
senjor to the petitioner. (Para _32) [1968-11 L L. J. 830] 19, 42
| JUDGMENT
PesnF3e TRy 4
An unfortunate dispute which should. 2. On 10-8-1946, the petitioner was

not normally arise among the higher eche-

the Karnataka cadre, has arisen between

Director General of Police (hereinafter
referred to as the ‘‘Director”’) of the

10 Government  of Karnataka. But, this
Court in exercise of its extraordinary
jurisdiction under Art. 226 of
Constitution, cannot avoid determining

- the same; for which reason it is necessary

questions that arise for "determination.
1
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ons of the Indian Police Service borné on”-

5 the petitioner and respondent No. 1 to the .
posts of Inspector General of Police (here-.
inafter referred to as the ‘““IGP’’) and the.

the’

15 to notice the " salient -facts_.in the first’
-~ instance and, “thereafter deal with the .
* mier’ All India Services constituted under

" In - the case of ‘promotion by seléction the
. 'merit and “suitability of the officer in all
_respects irrespective of his seniority is
“the prime factor. "Seniority becomes
relevant only when the merit of two or
more eligible officers is found to be equal
in all respects and not otherwise. The
first and foremost requirement is that the
promoting authority, as a matter of fact,
should find that the merit of two or more
officers, is equal in all respects. Without
“such a specific finding in the first place,
the - authority cannot be guided by the
element of seniority for promotion. If
the authority finds that the merit of two
or more persons is equal in all respects,
then and then only the senior can be
promoted and not otherwise selection
made without such a comparative assess-
ment of the merits of the officers is
vitiated, (Para 40)

appointed as an Assistant Superintendent
of Police in the then princely State of
Mysore. On the merger of the said State
in the Indian Union and the fOrmation of 5
the. new State of Mysore now called as .|
Karnataka, under the States Reorganisa-
tion Act, the services of the petitioner
stood allotted to the new State. But, even
before the formation of the new State, the
petitioner who had satisfactorily completed
his * probation and confirmed, was
appointed under the special Rules made
.thereto the Senior scale of Indian Police 8
‘Service -(hereinafter referred to as “IPS”) 13
with. effect-Fromr '13-5-1952; one of.the pre-
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the All India Services Act of 1951. _ Qu his

appointment to the IPS, "thepetitionér was

allotted 1949 as the year of allotment. On
11-11-1968 the petitioner was promoted as
5DIG. On 10-6-1976 he was promoted as
Addl. IGP. ON 31-7-1977 he was further
promoted as Spl. TGP in the time scale of

Rs. 2,500-2,750 and was confirmed in that

post with effect from 1-6-1979.

10 3. On1-11-1950 respondent No. 1 én-
tered IPS by direct recruitment and was
allotted to the then Hyderabad State, from
which State he stood allotted to the. new
State from 1-11-1956 He was promoted

-15t0 IPS senior scale with effact from
13-9-1955.  So far as the said cadre, res-
pondent No. | is senior to the petitioner
and this is not disputed by him also.

4. On 20-4-1970 respondent No. 1 was
=0promoted as DIG. He was promoted as
Addl. IGP on 26-10-1976 and was there-

" after promoted as Spl. IGP on 30-5-1979
in the time scale of pay of Rs. 2,500—
2,750. 1Inthat last post, respondent No.

%] has been confirmed with effect from
1-7-1980. -

5. In Order No. DPAR 137 SPS 79
r‘_dated 8-1-1980 Government sanctioned the
‘creation of the post of Director on a con-

=3050lidated pay of Rs. 3,000 with a special

allowance of Rs. 250 per month for a

period of onme year with effs:ct from
,,10-1-1980 and promoted one Sri H. Veera-
's'bhadraiah against the said post from that
daté. Sri Veerabhadraiah attained s1.per-
anuation on 30-6-1980 and retired from
S¢Tvice on that day.

A _
’ 6. On the retirement of Sri Veerabha-
lmtl'axah, Government-decided not to continue
¢ post of Director and posted respondent
30- 1 as IGP from the afternoon - of
E I?-6-1980 and issued Notification No.
1 PAR 115 SPS 80 dated 28-6-1980
s lAﬂchure-H) thereto. On 30-6-1980 the peti-
llo{lﬁr_ approached this Court challenging
. wosaid Notification with a prayer for stay..
M, in the absence of an order -of stay,
'tﬁsPﬁ}ndent No. 1 assumed charge as IGP on.
by 2fternoon. of 30-6-1980. and continued
- e discharge the. duties of the :said ..post
20m that date, % BT Sl

———— As—

7.. In Order No. DPAR 309.SP S 81
dated 15-12-1981 '(Annexure-J) Govern-
ment again sanction=d the creation of the
post of Director on a consolidated pay of
Rs. 3,000 with special allowance of Rs. 5
250 per month for a period of one year
with a further direction to keep the post
of IGP vacant. On the same day, Govern-
ment by its Notification No. DPAR 309
SPS 81 (Annexure-K) promoted respondent 1¢
No. 1 against the said post which he
naturally assumed on the same day, from
which day he has bezn discharging the
duties of the said post. Not unnaturally,
the petitioner has again challenged the 15
said promotion of respondent No. 1 and
has sought for wvarious consequential
reliefs.

8. According to the petitioner, the post
of IGP was a promotional post and 29
respondent No. 1 whose record of service was
not satisfactory has been promoted to that
post without considering his legitimate
and superior merit for the same.

9. So far as the promotion of respon- 25
dent No. 1 to the post of Director which
survives, the petitioner claims fhat he is
senior to the former and Government has
promoted him without considering his
superior merit to hold that post. 30

10. Inits return, respondent No. 2 has
alleged that respondent No. 1 who entered
IPS earlier to the petitioner and has been
assigned higher ranking over him in the
senior scale of that service, notwithstand- 35
ing the fact that he was promoted and
confirmed earlier as Spl. IGP., was senior
to the petitioner. Respondent No. 2 has
alleged that the posts of IGP and Spl. IGP
are equivalent posts and the posting of 40
respondent No. 1 who was holding the
post of Spl. IGP was not a promotion but
was only a transter. On the question that
really. survives for consideration, viz., the
promotion to the post of Director,. respon- 45
dent No. 2 has alleged that the .case of the
petitioner, - respondent . No. 1 and other
¢ligible  officers were - considered. .and on a
proper evaluation.. of “their .claims, it has
rightly promoted respondent No. 1. . ... 50
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Migh Court, Karnataka VIJAYADEVARAI URS V. G. V. BAC 1932
Il. Respondent No. | has filed a sepa-| later promotions of the oTcerstov
rale return supporting responlent No. 2. supertor posts o the Dep

support of their contention. 1217
noticed earlier. respondent No. r1or the respondents strongls
d been posted as IGP 1s no longer| rulings of the Su

that post and the post jtself has Orissu v. Binode At

kept vacant. Hence. the challenge| 1249 anil Rampra
of the petitioner to the same no longer! A.I. R.19728. C
survives for consideration anid i1s. there-
fore. rejected as having become infructu- 15, The term ‘“‘senjority’” which is not
ous. But. this is not rtrue so far as his!| defined in All India ervica Act, the lo
promotion to the post of Direcior. S:niority Rules or the General Clauses Act

isnot a term of art. But. still that te
13. On the pileadings and contentions has come to ac a definite and le

urged before me. two points arise for | menning in public services.
ta

determination and they are: 1= - PO . T
I i : 17. The term ‘‘seniority'’ |n ublic 18
. . service is longer length of service the
(1) Whether the petitioner is senior h ; ) .
o ';n_':omc;r ?\ H .~ the cadre | YETY same grade or cadre. 17 the senjority
oF S\":‘I 167 0. L 1 e R s to be determinated with refer to tie
* EgRe RRELT very original entry into servi of the

ofiicers ignoring the various developmantl20
that take place in their career. it would
undoubtedly destrov the verv concept or
promotions and all the i1ncidents flowing|
from the same. A

(II) Whether there has been a proper.
legal and valid consideration of
the cases of the petitioner and
respondent No. 1 to the post of
Director ?

A person may be senior|
to another in the initial cadre. But, that 23
by itself cannot be o justification to ignore
the promotions, supersessions and hold
that a person promoted earlier would stillJ
be junior to the person superseded in the
promotional post also. An oTicer may bz 30
senjor to another in the initial cadre or
when both of them join service in one and
the same cadre. But, that cainnct be the
position in the superior posts filled by
promotion. By holding that the olicar pro- 38
moted earlier is senior to the o ficer promat-
ed later, the senjority in theinitial cadreis

cither affected nor destroyed. One is not
antithesis to another. On any principle
of logic or law, the contention urged for the 4
respondents that respondent No. [ is seniof
to the petitionsr even in the cadre of Spl.
1.G.P. is not sound.

I propose to examine these questions in
their order.

Re: Point No. | :

14. Sri1 N. Santhosh Hedge. learned
counsel for the petitioner urged, that the
petitioner who had been promoted and
confirmed earlier to respondent No. I in
the cadre of Spl IGP was senior to the
latter in that cadre and it is only the
seniority in that cadre that should have
been reckoned to decide their relative
claims for the post of Director and not
the initial seniority in the senior scale of
IPS.

15. Sriyuths B. S. Keshava (Iyengar, ‘
learned Advocate General appea ing for 18. A person appointed or promott’f’ii=
respondent No. 2. and Murlidhar Rao., |earlier is always senior to the persod”
learned counsel for respondent No. 1 urged 'appointed or promoted later. A persol
that the initial seniority in the senior scale confirmzd earlier takes precedence over # {
of IPS continues to govern the seniority person not confirmed or confirmed Ilatel:
of the officers under the Indian Police According to respondents themselves thg‘f
(Service Regulation of Seniority) Rules- post of IGP and Spl. IGP are cquivaif{ni‘
1954 (hereinafter referred to asthe ‘‘Seni- posts and are interchangeable. I W!
ority Rules’’) and the same is not altered at assume this to be the correct position fof
any time, notwithstanding the earlier or the purpose of this case.
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ILL.L.J. VIJAYADEVARA] V. G. V. RAO High Court, Karnataka
19. 1o N. Chandramouli v. Stare 0° AMy- “*That means that if a post falls vacant
sorc, (1970) 2 Muys. L. 1. 187, a Division it is filled by the person who has
Bencii .tlmg ourt, examining the relative served lo“gmt in the post
claims of regulariy appointed and irregularly immediated pelow™
appointed caniidates and their inter se
seniority in the preparation of the inter- The observations made in Chandramouli’s
state seniority st of Government In: case (supras wiich cre unuc:ﬂnonu; and
Department anc the term: “'senioritny™ and  sound have not been  dissented bv the
its incidents thereto. observed thus - Supreme Court or by this Court in am
) later rulinz. So also the observation made
“Senjority 1n simple English means a  in Santran: Sharm 's case (supra) has not
fonger life than of another thi ing or  been departed by the Supreme Court in
aken for comparison. In amy later ruling '

of Government servants.

‘the length of service’. If 20. Let me now “eaamine whether the
thfc cc of one person longer ubove general principles have boen depari-
tha of another, tne first  ed or thrown overnoard in the Senioritv
namec person s called senjor to Rules and  any  contrary  provisicn is
the otrer. Thevilue of the right made to merit the acceptance of the con-
of seniority is the right to consi- tention ur recd for the respondents.
deration for promotjon to ¢ higher
post i1 cases  where promotion 21, The Seniority Rules made under
is made on seniority - cum - merit  the Act are statutory Rules and prevail to
basis. In such cuses. it is undoubi-  the ‘extent provisions are made in them.
ed thal  seniority  taksn intoe  But, if the Rules do not specificaly provide
account s the seniority in the and deal with anyv matter, then the general
grade immediately below the pro-  principles noticed by me earlier, wo Id
motional post or in the grade govern the matter.
which is described as the grade
that the comparisons i"orn'*rmac‘of er e gt Bk lﬂdlf.‘;ll]ﬂﬂ o ;L‘f__‘.ulal_{ng

i A L o o - tie sehiority of the members of the Indian
seniority i1s between eguals or . Nt ; | Popies pmribs
those that are in the same grade L 04ce Service throughout their T
or equated erades. Tt 1s incon. SATEer| R..\J‘Oﬂl}' states the title of ‘the
EFliHE Y6 54V br memh o oone Rules. R.Z that defines certain terms does
Sl NS i not define the term ‘‘senjority’’. R. 3
ceive tnat seniority is & concept deal ith :

Cdls Wilhl

involving comparison bziween the
length of service in one grade and

the length of service in another
grade. Ifso, it becomes perfectly
clear that it is impos:ible to
compare regular service with
irregular service for derermining
seniority between the regularly
appointed Government servants

and irregularly appointed Govern-
ment servants. The very concept
of seniority makes it mmosmble
to postulate such a comparison”’.

50In Santram Sharma v. State of Rajasthan,

[1968-11 L.L.J-830], to which I will
draw a detailed reference at a later stage,
the Supreme Court has observed thus :

29

the year of allotment.

23. Rs. 4and 507 the Rules are import-
ant. The heading of these Rules do not
even say that those Rules will regulate the
seniority of the officers of the services in
all promotional posts, Sub-rule (2) of
R. 4 deals with the seniority of those
oticers 'who were already in service prior
to the commencement of the rules. Sub-rule
(3) of the same Rule deals with the inter se
senjority of officers appointed to the junior
scale of IPS by competitive examination
and the inter se seniority of officers
appointed by promotion from the State
cadres during the period referred to there-
in. Sub-rule (4) deals with the seniority of
officers either by direct recruitment after
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« published annually in relation to the
police department, in which the name of
respondent No. 1 is placed above the peti-
tioner, urged that the former is senior to

“s.the latter.

32. A civil list published by Govern-
ment is not a senjority list or gradation
list of the officers in any cadre. The pre-
face to the Civil list itself expressly states

10so. A Civil list at the highest, only pub-
lishes the names of the officers working in a
particular department as on a particular
date. In this view, the placement found
inthe Civil list can hardly by the basis to

15 hold that respondent No. 1 is senior to the
petitioner. Hence, I reject this contention
of Sri Iyengar.

33. Everyone of the rulings relied on

by the learned counsel for th: respondents

20do not really bear on the point and assist
. them.

;. 34 Firstly, that petitioner was pro-
"~ moted to the cadre of Spl. IGP earlier to
" respondent No. 1 is not disputed by the
25respondents. Secondly, that petitioner had
been confirmed in that post with effect
from 1-6-1979 and that respondent No. |
has been confirmed in that post only from
1-7-1980 is not also in dispute. On the
30application of the general principles to
these facts, it inevitably follows that the
petitioner is senior to respondent No. 1l in
. the cadre of Spl. IGP, though it may be in
the initial cadre of IPS senior scale he was
;35 junior to the latter. In this view, I hold
" and declare that the petitioner is senior to
respondent No. 1 in the cadre of IGP and
Spl. IGP.

ns . 35. With regret and pain it has to be
40 observed that the permanent civil service
. did not examine this aspect as it was
. bound to and assist the Chief Minister.

ty.. Re: Point No. II:
© 36. Sri Hegde urged that the promotion

45 of respondent No. 1 who was junior to the

1 Petitioner, that too without a fair and proper

%% - Consideration of merit and suitability in all
- Tespects to hold the post,.is violative of Art.
.16 of the Constitution and illegal. In

support of his contention Sri Hegde strongly
relied on the ruling of the Supreme Court
in Union of India v. M. L. Capoor  A.1. R.
1975 8. C. 87.

37. Learned counsel for the respondents
maintained that the case of the petitioner,
respondent No. 1 and all other eligible
omicers had been fairly and properly con-
sidered by the promoting authority and
that authority being of the opinion, that
the merit of the petitioner and respondent
No. 1 was equal in all respects, had rightly
promoted respondent No. 1 and there were
no grounds to interfere with the same.

38. The Director is the head of the ;5
Police Department in the State. As the
head of the Department, a person holding
the post will be in overall command and
supervision of the entire police force in
the State which necessarily includes all,
officers and men in that force. Among the
manifold, important and delicate duties
the Director has to discharge, he has to
act as the guide, friend and philosopher of
the police force in the State. The image,s
of the police force with the general publie,
the relationship of the otlicers among
themselves, their relationship with their
subordinates _and vice-versa, would to some
extent at least depend on the personality, 3
ability and other qualities of the head of
the department. Leonard D. ‘White’s
statement in his treatise, introduction to
the study of Public Administration to the

following effect is equally applicable to the 35 ! ‘

officer holding the post of Director :

‘““But higher positions are usually
supervisory in nature and require
ability to work with others, to
coordinate, and to lead, as well as
possession of special knowledge'.

39. An officer to fill the post of Direc-
tor, besides being a man of unquestionable
integrity, should be the very best person or’

the most meritorious person in the cadre g |

immediately lower to the cadre of promo-
tional cadre, unless the Recruitment Rules
so permit and not in any other cadre much
less in the initial cadre. In other words,
the post of Director has necessarily to beg
filled on the basis of promotion by selec-
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tion. and not on any other basis, much
less on seniority cum-merit basis. The
fact that the post is a cadre or an ex-cadre
post does not make any difference in fill-
51ng up the post by selection.

40. In the case of a promotion by selec-
tion, the merit and suitability of the officer
in all respects to hold the promotional post
in the public interest, irrespective of
10his seniority is the primary factor.
Senjority becomes relevant only  when the
merit of the two or more eligible officers is
found to be equal in all respects and not
otherwise.

15 41. Leonard D. White clearly sets out
the objects, and the methodology of pro-
motions to lower and superior posts in
Chapter 26. Without reproducing the
entire chapter, it is useful to set out a few
20excerpts that are relevant, some of which
have been approved by the Supreme Court
notably in Santram Shurma’s case (supra)
and are as follows :
-

““The management of promotions is
25 partly a technical question, but it
is also deeply affected by common-
sense, judgment and fairness. A
badly planned promotion system
harms the service not merely by
pushing ahead unqualified persons
but also by undermining the morale
of the whole group. The hope for
timely promotion is so normal and
so widespread that the influence of a
good promotion system is all per-
vasive. It is one of means of
holding in Government service the
best qualified men and women who
enter the lower grades and is thus
an important phase of a career
service. Conversely, delay in pro-
motion may become one of the
surest means of driving them out.
In any large scale organization it
cannot be left to chance or to the
casual attention of the persons
most concerned in particular cases,
for the larger « the organiza-
tion the greater the likelihood
that promising employees may be
shunted off into dead ends. In an
expanding administrative system,
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such as has on the whole charac-
terized all levels of the American
Government, new positions are
frequently created and promotion
is accelerated, but in a static or con- 5
tracting system, promotion pros-
pects are greatly reduced.

The principal object of a promotion
system iIs to secure the best possi-
ble incumbents for the higher 1y
positions, while maintaining the
morale of the whole organization.
The main interest to be served is
the public interest not, the perso-
nal interest of members of the s
official group concerned, The
public interest is best secured when
reasonable opportunities for pro-
motion exist for all qualified
employees, when really superior zq
civil servants are enabled to move
as rapidly up the promotion ladder
as their merits deserve and as
vacancies occur, and when selec-
tion for promotion is made on 25
the sole basis of merit. For the
merit system ought to apply as
specifically in making promotions
as in original recruitment.

X X X

Employees often prefer the rule of 30
seniority, by which the eligible
longest in service is automatically
awarded the promotion. Within
limits, seniority is entitled to con-
sideration as one criterion of selec- 35~
tion. It tends toeliminate favouri
tism or the suspicion thereof; ant
experience is certainly a factor it
the making of asuccessful emplo:
yee. Seniority is given most weighi0
in promotion from the lowest t¢ =
other subordinate positions. Asem:
ployees move up the ladder of respon:
sibility, it is entitled to less and less
weight. When seniority is mad¢
the sole determining factor, at any
level, it is a dangerous guide. It
does not follow that the cmployej_
longest in service in a particula
grade is best suited for promotiot
to a higher grade; the very opposite
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may be true. Consistent applica~
tion of the rule of seniority up the
scale to supervisory and admini-
strative positions would in itself
5 cause the resignation of the better
men and thus imvite progressive
deteriotztion in the higher grades
where special competence is parti-

made by the Chief Minister
keeping in view the service records
and the confidential reports of the
officers. As per the Government
order dated 18th October, 1976
specific guidelines have been laid

- down for regulating the promotion/

selection of the members of the IPS
to the various grades of service.

cularly nseded”.
The Government order has indicat- 10

ed a Screening Comittee for the
purpese of promotion to the post
of DIG, Addl. 1G and the IGP. 1t

is silent with regard to the com-
position of the Screening Com- 15
mittez for the post above the rank
of IGP.

10 42. In Santram Sharma's (supra) case,
the Supreme Court examining the superses-
sion of a member of IPS borne on the
Rajasthan cadre, who of course was senior
to the persons promoted to the posts of

15Deputy 1GP and IGP of Rajasthan State,
has pointed out the various circular in-
structions issued by the Government of )

India regulating promotions by selection The following officers of the rank of

and their validity. All those circulars 1G of Police are to be considered for

jpreferred to at para 7 of the judgment show promotion to the post of Director 20
that the superior posts in the Police General of Police newly created.

Department of a State had to be filled by

promotion by selection.

1) Sri G. V. Rao (RR 1949)

43. Let me now examine as to how and 2) Sri D. Vijayadevaraj Urs (1949)

ss0n what basis Government has promoted

respondent No. 1. 2) (a) Sri S. M. Warty (on deputation

with GOI) 25

44. File No. DPAR 309 SPS 81 of ths
Government Secretariat deals with the
creation of the post of Director in the first

jpinstance and deals with the consideration
. of cases of the petitioner, respondent No. 1 _
and other eligible officers for promotion. The CR Dossiers of these officer are
The noting and orders on that file dealing placed below in the file. Papers
with the creation of the post of Director may be submitted to the Chief 30
BShas no relevance to the case. Minister for the selection of the
officer to be appointed as Director
General of Police so as to issue
the order of appointment and the
post simultaneously. 35

.~ 15--11-81 Sd/- (Usha Ganesh),
Dy. Secretary. DPAR (Services)
5.12-81 Sd/- (N. Narasimha Rao)

Chief Secretary
40

3) Sri K. C. K. Raja (RR 1951)
4) Sri P. S. Chellappa (RR 1953)

45, But, so far as the point in isste,
then Deputy Secretary, DPAR Services
made a brief and colourless mnot with
i which the then Chief Secretary concurred
- 40by affixing his signature and placed the
file before the Chief Minister, who also
happened to be the portfolio Minister of
the Department. The said note of the

Deputy Secretary and Chief Secretary read

: Chief Minister.”’
4Sthus ;

46. On an examination of the said notes,
the Chief Minister on 14-12-1981 made the

“On the previous occasion when the i ]
following minute:

post of Director General of Police
was created, selection of the
officer for appointment against
the post appears 10 have been

«“There are no specific guidelines laid
down to regulate the promotion 45
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of officer to the rank of Director

General of Police. Hence, the

principle of promotion by selection

from amongst oficers of the rank
5 of IGP was followed.

I'have gone through the confidentjal
reports and other service records
of the oficer of the rank of IGP,
Amongst these officers Sri S. M.

10 - Warty is not available being on
deputation with the Government of
India. No officer could be cate-
gorised as outstanding on perusal
of the confidential reports of

15 the remaining officer. Hence, pro-
motion to the post of Director
General of Police, was taken up on
the basis of senjority. Sri G. V.
Rao is the senior most oficer of the

20 rank of IGP~ His service records
and the confidential reports are
satisfactory, Accordingly, I re-
commend that Sri G. V. Rao may
be promoted to the post of Director

25 General of Police and appointed as
the Director Gensral of Police in
the newly created post. Orders in
this behalf may issue.

30 14-12 Sd/- (R. Gundu Rao)
Chief Minister.

In pursuance of the said minute of the
Chief Minister Notification No. DPAR 309
SRS 81 dated 15-12-1981 was issued by

35 Government promoting respondent No. I as
Director.

47. What emerges from the aforesaid
notes, minutes and ordersare these : (i) that
respondent No. 1 was considered to be

40 senior to the petitioner on the basis that
he had entered Indian Police Service earljer
to the petitioner obviously without reference
to the various developments that had taken
place in their career; (ii) that the Chief

45 Minister formed the opinionthat none of
the elegible officers were ‘outstanding’ ; and
(iii) the Cheif Minister ordered the pro-
motion of respondent No. 1 solely on the
ground that he was senior to the petitioner

spand no other ground.

48. That in the senior scale of IPS, res-
pondent No. 1 was senior to the petitioner
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the first place,
-guided by the element of senjority for pro

——

is carrect. ~ But, that fact had no Televance
in deciding as to who was senjor in the
cadre immediately below the cadre of
Director, viz., IGP/Spl. IGP.

49. Earlier, I have found that the peti-
tioner appointed and confirmed earlier to
the cadre of Spl. IGP was senior to res.
pondent No. 1. But, from the proceedings
it is clear that the same has been ignored, :

1 50

50. The note of the Deputy Secretary,
concurred by the Chief Secretary refers to
the confidential reports of the four officers
holding the posts of IGP. But, in the first,,
sentence of the 2nd para of his minute, the
Chief Minister states that he has perused g
the confidential reports and other service
records of the officers. No other service
records of the officers were placed before .
him or before this Court. All that was placed "
before the Chief Minister and this Court 7
were only the confidential reports of the
four officers and no other service records,
Evidently the expression that other service
records of the ofticers were perused by him,.
appears to be an inadvertent mistake. . 25

51. An examination of the minute made
by the Chief Minister shows that the selec- 5
tion post has been filled up on the basis of ©
seniority-cum-merit, which is the normal&
rule that is followed in filling up lower 30

‘cadre posts of a Government department.

A selection post cannot be converted into |
a non-selection post, assuming that there |
are no outstanding officers also. Front
this it follows that the selection is vitiated. :

52. In case of a promotion by selec
tion, the element of seniority tilts the.
balance in favour of one or the other, only J
if the authority finds that the merit of tWP(i
or more oficers that are in the range of
selection is equal in all respects and not
otherwise. The first and foremost requiré
ment js that the promoting authority as
matter of facts should find that the merit 0£2

authority cannot

motion. If the duthority finds that th&gety
merit of two or more persons is equal i
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sll respects, then and then only the senior
in the cadre of officers eligible” for- promo-
tion can be promoted to the superior post
and not otherwise.

sewiuae e — o ——

5§ 33. Learned counsel for the respon-
dents without disputing the correctness of
the above principles, urged that the pro-
moting authority, as a matter of fact, has
found that the merit of the petitioner and
lorespondent No. I was equal in all respects
and on such a finding had promoted res-
pondent No. 1 who was senjor to the
petitioner.

54. Earlier T have set out the note
l’made by the Deputy Secretary and the
Ckief Secretary and the minute made by
the Chief Minister in its entirety. Even
placing the most charitable construction
on all off them, it is impossible to hold that
Wthe promoting authority, as a matter of
fact, found that the merit of the petitioner
ana respondent No. 1 was equal in all

respects. Any such conclusion by this
Court would be plainly opposed to the
iivery minute of the Chief Minister. I have,

- therefore, no hesitation in rejecting this

contention urged for the respondents.

35. The term ( ““outstanding’’ ) employed
by the Chief Minister is not capable of an
In matters of
Promotion,there is also an aspect of merit or
the highest grading of merit. In any event
suich a conclusion cannot be reached by
merely asserting that there are no ““outstand-

§ ¥ing” officers without making a comparative

assessment of the merits of the officers. By
laking a mere bald statement to that effect
that none are “‘outstanding’® and then take
Up the case for promotion on the basis of
hiority-cum-merit, is to really avoid or
burk the issue. After all to expect a
deser, a Napolean or a Shivaji inan

® ministrative service or a police service is

& &ny

0ask for the moon itself on earth.

fagio .
156 Let me assume that the epinion of

e Chief Minister that none of the eligible

Cers were ‘‘outstandipg’’ is correct. In
Uh an event also, it was not open to the
Promoting authority to coanvert the post
[0 a non-selection post as las béen done.
-Such attempt is fraught with grave

dangers and destroys the very concept and
content of a selection post. In such a
situation alsc, the best among all the
eligible officers has to be selected to the
promotional post. Unfortunately the pro- 5
moting authority has not atterpted to do
the same as it was bound to.

57. From the foregoing it follows that
there has not been a.proper consideration
and selection to the post of Director and 10
the same is vitiated for more than one
reason. A proper selection has necesarily
to be made by the promoting authority in
the first instance and not by this Court ;
vide State of Mysore v. Syed Mohmood, 15
[1970-1 L. L. J. 370]. As there has
not been a proper selection, there is no al-
ternative for thiis Court except to quash the
promotion of respondent No. I and direct
Government to make a proper selection. 20

58. As seen earlier, respondent No. 1
has been holding the post of Director for
some time past. Before a fresh selectinn
is made and orders are issued, the Depart-
ment cannot be without a Director. After 25
all such continuance is absolutely neces-
sary in the public interest and such a
principle has been accepted by the Supreme
Court in Gurnam Singh v. State of Rajasthan,
(1971) S. L. R. 799. In this view, it is neces- 30
sary to permit respondent No. 1 to continue
to hold that post till a fresh selecticn is
made and orders are issued by Government.
But, such continuance cannot obviously be
taken into consideration by Government 35
in making a fresh selection.

59. The petitioner is due to retire from
service on 30-4-1982 and respondent No. 1
is due to retire from service on 31-10-1982.
But, this factor cannot be a ground for 40
this Court to decline to exercise its extra-
ordinary jurisdiction. Any such attitude
by this Court would virtually amount to
this Court abdicating its power and mak-
ing the exasperated litigant at the inordinate 45
delays that take place in the disposal of
cases by Courts for a variety of reasons, to
lose all faith in Courts. Even the hearing
of this case which commenced as early
as on 28-1-1982, was concluded as late as 59
on 10-3-1982 for a variety of reasons, the
details of which are not mnecessary to
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notice. These facts also demend Govern-
ment to mzke a fresh selection with utmost
exp:dition.

60. So far I have dealt with the merits
5and recorded my findings and conclusion
holding that the matter requires a re-exa-
mination by Government. In order to
enable Governm:=nt to satisfactorily re-
examine the matter I consider it prcper to
10 refer to a ruling of the S preme Court on
the meaning of the term “‘merit’’ and on the
desirability of constitwinrg a Screenirg
Committee to examine the records of all
the eligible officers agd submit its report
15 to the concerned Minister to take a proper
decisicn.

61. Indealing with the term ‘‘merit’ jn
the Rajasthan Administrative Service
Rules, 1954, a unanimous Constitution

20 Bench of the Supreme Court in Gurnam
Singh’s case, (supra) speaking through
Vaidialingam, J., has observed thus:

““No doubt the term ‘merit’ is not
capable of an easy definition, but

25 it can be safely said that meritisa
sum total of various qualities and

attributes of an employee such

as his academic qualifications, his

i distinction in the University, his
i 30 character, integ-ity, devotion
to duty and the manner in which

he discharges his official duties.

Allied to this may be various other

matters or factors such as his

35 punctuality in work, the quality
and outturn of work done by him
and the manner of his dealings
with his superiors and subordinate
officers and the general public and
his rank in the service. We are
only indicating some of the broad
aspects that may be taken into
account in assessing the merits of
an oficer. In this connection it may
‘ 45 be stated that the various parti-
1 culars in the annual confidential
reports of an officer, if carefully

and properly noted, will also give

a very broad and general indication

50 regarding the merit of an officer”’.

In evaluating the merit of the officers to
the post and making a selection, it is
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necessary for Government to bear these
observations of the Supreme Court.

62. There are no specific Rules regulat-
ing the method of selection to the post of .
Director. The circular instructions issued § §
by Government of India only directs that
the senior posts of Indian Police service -
should be filled up by promotion be selec-
tion. In this view, it was open to Govern-
ment to regulate the details of selection by 10
executive orders. '

63. In exercise of its executive powers,
Government has made Order No. GAD 12
SIS 76 dat=d 18th Octobsr, 1976 setting out
the guidelines for filling up the senior posts 13 ™
of the Department and the constitution of
Screening Committees. Cl. IIT of the said
order contemplates the constitution of a
Screening Committes to make selections for .-
posts other than IGP. The said order in20
terms does not provide for constitution ofa
Screening Committee for making selection
to the post of IGP or the Director. But, this -
omission does not prevent Government from .
constituting a Screening Committee of such ik
oicers as may be decided by it, of course i+
excluding the eligible officers whose cases
have to be considered and have its assistance
before taking a decision. The report of the &
Study Team of State Level Administration of 3 i
the Administrative Reforms Commission
recommends the constitution of a Screening & &
Committee for making selection to higher &y
posts in these terms: : i

“Appointment to selection posts shall
be made on the recommendation of
a committee with the Chairman of
the Public Service Commission 3s &
its Chairman, the Chief Secretary o
and any other senior Secretar:
as Member. Opportunity should bg,
thrown open to all so as to attract =
the best talent™.

The last recommendation of the term that \¢
opportunity should be thrown open to all s0. g
as to attract the best talent cannot obvious Y o
be resorted to in the circumstances.

64. An examination of the service re?
cords by a high level expert committ -
would be of great assistance to the concerf®s
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Mlmatcr to take a decision. In my view,
the constitution of such a Committee by
Government is highly desirable. But, whe-
ther Government should constitute such a
sScreening Committee or not and have its
assistance or not is a matter for it to decide.

65. In the light of my above discussion.
I make the following orders and directions :

(a) I quash Notification No. DPAR
SPS 81 dated 15-12-1981
(Annexure K) ;

(b) 1 issue a writ in the nature of
mandamus to respondent No. 2 to
consider the case of the petitioner,

15 respondent No. | and other eligi=-
ble officers for promotion to the
post of Director General of Police,
make a fresh selection in accord-
ance with law and in the light of

20 the observations made in this

order, with utmost expedition and

in any event on or before 31-3-1982.

But, till a fresh selection is made,

: respondent No. 1 shall continue to

5 hold the post of Director which fact
shall not be taken into considera-

tion by Government in makinga
fresh selection.

(c) On a fresh selection if Government
finds that the petitioner should
have been promoted as on

15-12-1981 and so promotes him as

Director, it shall also make availa-
ble to him all consequential and
monetary benefits filowing from
such an order.

66. Rule issued is made absolute with
costs payable by respondent No. 2. Advo-
cate’s fee Rs. 250.

67. Let a copy of this order be commu-
nicated to responden No. 2 within 3 days
from this day. Let another copy of this
order be also furnished to the learned
Advocate General within the same time.

(Note)—On appeal by the State in WA 581

10

15

of 1982, the Division Bench, consisting of 20

D. M. Chandrashekhar, C. J. and N.
Venkatachala, J. have, by judgment dated
29-3-1982, couﬁrme:i the Judgm nt of thz
single Judge.

—0_

4 Constitution of India — Arts. 12 and 226 —Cochin Refineries Ltd., whether
N under Art. 12 — Whether writ will lie against the Cochin Refinery?
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IN THE HIGH COURT OF JUDICATUKRE, KERALA
[ O. P. No. 3396 of 1982, dated 15th June, 1982. ]

PKESENT :
MR. JUSTICE U. L. BHAT

Between
Thomas

and
Cochin Reﬁneries_ Limited
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