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Commercial Complex(BOA), 
Indiranacar, 
8ngalorO— 560 038. 

Dated: tt.-tt'7 

APPLICATION NO 	1393 	J86 (r) 

W,P.No. 	 806/84 

APPLICANT 	 - Vs 

Shri M.S. Venugopal 

To 

1. ShrFM.S. Venugopal 
'Sadashiva Nivas' 
41, Model House Street 
Basavanagudi 
Bangalore - 560 004 

2 	Shri S.K. Srinivasan 
Advoe 
35 (Above Hotel Swagath) 
Ist Main, Gandhinagar 
Bangalore - 560 009 

RES PONDENTS 

The Vice—Chief of Army Staff, 
-GS Branch & another 

Shri V.N. Purohit 
Master Gazetted 
Military School 
Chail, Simla Hills 
Hjmachal Pradesh - 173218 

Shri M.S. Padrnarajaiah 
Central Govt. Stng Counsel 
High Court Buildings 
Bangalore - 560 001 

3. The Vice Chief of Army Staff 
General Staff Branch 
Mr 15(p), Army Headquarters 
New Delhi 

Subject: SENDING COPIES OF ORDER PASSED BY THE BENCH  

Plase find enclosed horcuith the cooy of DRDER/' 

pased by this Tribunal in the above said application 

26-10-87 

RECLVP 
cfl 

?--V~7c- 

Encl: as above. ~t-JUD Ic IA L) 



- 	 8EFCRE THE CENTRAL ADMINISTRATIVE TRIBUNAL 
B AC AL OF' E 

DATED THIS THE 26th DAY CF OCTOBER, 1987 

Present : Hon'ble Justice Sri Y.S.Putteswamy 	Jice-Chcirman 

Hon'ble Sri L.H.A.Reoo 	 Member (A) 

APR. ICI4TICNi No.1393/86 

1'l.S.'Jenucopal, 	 - 

Assistant N3ster, 
Bangalole Military School, 
and Residinc in 'Sadasiva Nivoc', 
41 1 Model House Street, Basavanaudi, 
Bancolore - 4, 	 Applicant 

( Sri S..Srinivasan 	 ... 	Advocate ) 

'Is. 

Union of India, 
represented by the Jica-hief of 
army Staff, General Staff Branch, 
fIT 15(a), Army Headquaitoio, 
New Delhi. 

\i.'.Purohi, 
Master flaztted, 
Military School, 
Chail, Silo Hills, 
Himech31Piad6h,- 173218.... 

( Sri fI.S.Padmarajaiah 

Respondents 

i.dvocate for Re;.ondent-i.) 

This application ha come up before the Tribunal 

today. Hon'ble Justice Sri V.S.Puttaswamy, Jice-Chairman 

made the tollouin 

o r 0 E fl 

This is a transferred aplicatiun and is received 

No~ 

41, 
 from the Hiph Court of Karnzt&ka U/s 2v of the Administrative 

Tribunals Act, 1985. 

2. 	 In the country, there are five military schcols 

under the control and supervision of the Defence Ministry of 

Government of India, and one of them is situated in the city 

of Bargalcre. The other four are situated at Chail, Ajmer, 
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Dholpur and Belgaum. The Principals and teachers of the 

schools ale, however, civilian employees. As in otnei 

ccllaçes and schools, there ae various subjects/dis'Ci 

piines/faculties and we are concerned with the teachers 

appointed to the faculty or English only. 

theaPplicant and J.N.Furohit, 

respondent No.L(2) ware appointed as AsiSt3flt fla:.ters 

in Enolish(AP) on temporary basis from 27.12.1971 and 

17.B.1E72 in tse Banoalore and Ajmar schools respectivelY. 

But notwithstandinc the sane, they ware, appointed on Ieçu-

lar basis in theil respectiVe schools from 24.1U.173 and 

27.5.1973 respectively in the vacancies that occurred in 

those schools. [n this basis, in the seniority list of 

1s of ilitery Schools prepred E on 3.1.132 

(nneue-B), the aplicant and F2 have been assiçned 

ramP os. 4 and 3 respectivelY. 

a )prtmefltal Promotion Comnittea 

opc) constituted for the purpose, considered the case of 

the applicant and P.2 and aiohsr person, with whom we are 

not concerned, for the one vacant post of Master_Cazatted 

in Enclish(MC) and recommended the plomotiOfl of P2 to the 

said post and accepting the same, the Lppointinq authority 

had promoted Ri as 

5. on 2.4.1533, the applicant approached the Hich 

jCourt in .P.ao. 303 of 1984', chalenin the senioritY 

list and the promotion of P2 as MC, which on trnsfer, 

has been reaistered as A.t4o.393/86(T). 

6. 	 The applicant has urçed that the assicnnent of 

a hiQher rank to R2, 
appointed later than him,.WOS illecal. 
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On this basis, the applicant has urned that the promotion of 

P2 to the post of G, icnorinc his superior claim, was illecal. 

7. 	 In its reply, respondent JD.l(Fl ) had aescied that 

since the pplicant WCS appointed on iocular basis from a 

later date, or that P2 was so appointed earlier in a vacancy 

that arose earlier in the Ajmer SchoLl, P2 had been rshtiv 

ranped senior to him and the same was lesol and valid. On 

promotion to the 	t of r10, 11 had urced that the case of 

the applicant and .2 was duly considered for promotion and 

that the latter who was found more meritorious than the 

applicant, hd bean richtly promoted to the said post. 

B. 	 P2, who has been duly served, but is absent, has 

filcd a separate reply, by post, supportinc El. 

Sii S.V .Srinivasan, learned counsel for the Cpii 

cant contends that the higher seniority assicned to 02, 

who had been appointed later than the applicant, was illeçal 

and impermissible. 

1D. 	5ii 11..Padmarajaiah, learned senior 0.0.5.0., 

appearino for 01, contends that 02, thouoh initially appointed 

later than the applicant, was appointed on a regular basis 

from 27.9.l0'73 or earlier than the applicant, in a vacancy 

that arose earlier in the Pjmer School and the seniority 

determined on that basis was lecel. 

11. 	All the five military schools in the country are 

under the control and supervision of the Defe ce Department 

of Government. The recruitment of Class III posts in all 

the military schools, with which we are concerned, is regu—

lated by 'The Military Training Directcrate (Class III and 
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Class IV Posts)Recruitment fluls, 1975 1(tha Fules). 

The Fules made by the President under the proviso 

to srtic1e 3J' of the Constitution iaoulte the recruitment 

of all rosts of AMs in all the 5 military schools. If any-

thing, the Fules treat all the posts of AMs in all the 5 

military schools as one unit only. The Fules do not recoo-

njse each military scho3l as a separate and distinct unit, 

for purposes of recruitment. The fact that the schools are 

situated at different centres or places, does not mean that 

they are 5180 separate and distinct for purposes of recruit- 

ment to all the posts of the schools. 	The Fules expressly 

and impliedly treat all military schools as one unit or one 

entity for purposes of recruitment. 

ihen the Fulas made by the President in exercise 

of the lecislative powers conferred on him by tha proviso to 

Mrticle 309 of the Constitution trat all the military schools 

in the country 	for purposes of recruitment, 	as 	one unit, 	then 

it 	is not open to Government, 	the Department or the schools, 

to treat them differently, 	or 	treat each school as a separate 

and distinct unit, 	either for puIpose of initial recruitment, 

or for other purposes also. 

'14. 	Ja have noticed in the 	foreçoinc4 , 	that 	the appli- 

cant was appointed earlier than P2 • 	in normal circumstances, 

4 the person appointed earlier than another in the sme cadre 

has to be treated as senior to the person appointed later in 

L 
the sane cadre. 	On this basis, 	the applicant should have bean 

C'  - ai treated as senior to P2. 

15. 	But it is urced by the respondents that P2 was 

appointed in a regular vacancy that arose earlier in the 

hjmer school, 	and therefore, 	hcis senior to the applicant. 
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In other words, covernment/Department, as the case may be, 

had treated ech school as a separate unit for purposes or 

recruitment. 

	

15. 	We need hardly say that what had been done, was in 

detonation of the Fules, analysed earlier, and was clearly 

unautherleed and illegal. On what we have held earlier, the 

applicant who was appointed recularly, counting his regular 

appointment acainst a vacancy at the Bangaloie school, should 

have been appointed and counted aa.nst the earlier vacancy 

that arose in the Amer school. We propose to do so, without 

unnecessarily remitting the matter to .11 at this distance 

of time. 

On the forecoinci, it follows that the applicant 

will be senior to P2. On this conclusion, all that is 

requiied to be done is only to direct the mutual exchance 

of ranks assic.ned to the erolicent and 12 in the seniority 

lit. 

Sli Srinivasan, contends that the proinction of 

P2 and the supersession of the ap4icant on 17.8.1932 Ly 

the DPO and b.,  the apLointin authority, was illecal and 

unjustified, and calls icr a re—examination on the finding 

recorded by us on the relative seniority of the applicant 

and P2. 

9 ' 
31 	

a 	 19. 	Sri Padmerajeiah contends that the case of the 

JJ 	applicant and F2 had been duly considered by the DPC and that 

P2 ciraded as 'very good' had been richtly promoted and there 
-- 

were no grounds to undo what had been done, even if the 

applicant was held to be senior to P2. 
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2J. 	As on 17..1'321  there was one vacncy of 'lb in 

Enolish of the s;cholo, which ws end is a 'selection post', 

under the Principal (1 JO—tI ond 11-ster(Group...E), Military 

Schools Recruitment lules of 1J01. 

21. 	Jhen the '- cot is a selection post, merit takes 

precedence over seniority. it is well—settled, that only 

when merit of to persons selected, is equal in all leEpocts, 

the balance is tilted in favour of the senior and not other— 

22 • 	In maP inc selections to selection posts, a D.PC is 

recuired to crade eliible officers as 'Outstanding', 'Jery 

Good', 'Good' and 'Unfit', and that nethodoloy had also 

been approved by the Suoreme Court in R.S.JASS VE.  

CF ItDI1 (AIR 1957 SC 593). 

	

23. 	In conformity with the executive orders made b, 

Government and the principles enunciated by the Supreme 

Court in JASS' case, it was open to the DPC to crade the 

elicible officers as 'Outstandinç', 'Jery Good', 'Good' 

and 'Unfit, and make a selection on the basis of those 

gradinos. If that h-d been properly done, then our ear—' 

11cr findinc on seniority, ti itself, will not justify us 

to undo the selections. 

"ill, ral.  

	

'\ 4. 
	Jhether there hs ben a proper selection to the 

ffcf 	 post of 1fl or not, is the primary question that calls for our 

texamination. In order to decide this, it is necessary to 

a 	 ings of the DPC, held on 17..1Y32. read the proceed  

/ 

25. 	The proceedincs of the DPC held on 17.3.132, in 

so far as that relates to the selection of G in Enclish, 
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reads thus :— 

P1-ster t.,zetted in Enclish : 

3. 	The Committee considered the question 
of selection of an officei for officiatino 
promotion to one post of Master Gazetted 
in Enolish. Havno exnined the character 
rolls of the followino eliible officers, 
the committee as usr.ed them s indic ted 
aoainst each :— 

S.No. 	Name 

Shri 11W Purohit 

Shri MS Vahuclop2l , 

Shri A} ?uaothi 

.ssessment. 

tlery good. 

Not outstandinc. 

On the basis of the assessment, therefore, 
the committee recommended Shri 	Purohit, the 
senior most, for officiatinç promotion to the 
post of Master Gazetted in Enclish." 

In this proceedinc , F.2 has been graded as '\Jery Good', and 

the applicant has been cradod as 'Not Cutrtandinc'. 	e will 

assume that the oradinc  of R2 is correct. 

On the cradinc: of the applicant as 'Not Cutstandino', 

while Sri Strjnivas-n contends that the same was. below Out--

standinc and was above '\Jery 000d', Sri Padmaajaiah contends 

that the same w2s below '\Jery Good', or 'Good' only, and was 

not above 'Jery Good'. 

The executive orders issued by Government requie th 

DPCs to orade elicible officers as 'Uutstandinn', 'iery cood', 

( 	 /1 
'Good' a-id 'Unfit' • These oradinos are a positive assessment and 

determinate of the performance of an officer. The executive 

orders and the principles enunciated in JiSS' case, provide 

for positive and not necative oradinci as done in the case 

of the aoplicnt. 	On this score itself, we cannot uphold 

the gradind of the applicant and therfore his supersession 

on this account. 



29. 	A necative rradinc, besides beino really no oradino, 

is incapable of precise import and formulation. •hon such 

riadinc is made by a JPC, as in the present ca:e IL only opens 

the case for different consbructions by the contestants, us 

has happened baforo uE • Jo cannot obviously accept either 

of them, and can only ast. the DPC to do its job pro:erly. On 

this view, we decline to accept either of the two rival con-

structions placed on the ciadinc of the applicant. 

3J. 	On our earlier findina, there is no other alter- 

native for us than to quash the proceedinos of the DPC and 

the promotion ofF2 and direct a re-examination, in accord-

ance with laiw, which will necessarily take some time. Put 

till then, we consider it proper to permit P2 to work in 

the promoted post, without any rioht ?oi selection on that 

croumd. 

Eefore makino a flesh selection, it is open to 

Government to create a supernumerary post or make a fresh 

selection to the one post that xisted as 	on 	17.8.1*32. 

As to which of them should be done, is a matter for Gover n-: 

mont to examine and decide. 

 Jhen there is a fresh selection for only one post 

of 	1C, 	as on 	17.8.1932, 	nd 	if the applicant is slected to 
? 	( 

that post in preference to P2, then we consider it proper to 

hrm 	 benefits from such direct Ri to extend to 	only notional 

date and the benefit of 	 fiom the date of actual promotion 

promotion only. 

In the licht of our above discussion, we make the 

followinQ orders and directions : 
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We declare that the applicnt and P2 had been 
appointed on a regular basis as AMs in English in 
the vacancis which occurred in the Ajmer and 
BanQalole Schools from 27.5.1973 nd 24.10.173 
rpectively; 

Je declare that the applicant is senior to P2 
in the cadie of AMs in Enolish. We direct Fl to 
assjcn rank o.3 to the applicant and rank No.4 
to R, as aoainst rank Poe. 3 and 4 assigned to 
tham respectively in the seniority list drawn up 
as 03.1.1932; 

We quash the prmotion of P2 and the proceedings 
of the DPC which met on 17.8.1982 in so far as the same 
relate to selection to the post of 116 in English 
only and direct Ri to re—determine the case of the 
applicant and P2 for promotion to the post 01 MU 
as on 17.3.1932 afresh with the assistance of a 
DPC and then make a fresh selection to the vacant 
post of PG in English only between them, in accord— 
ance with law and the observations made in this 
order, with all such expedition as is possible in 
the circumstances or the case, and in any event, 
within a period of four months from the date of 
ieceipt of this order. If in the fresh selection, 
the asplicant is selected to the post of 16 in 
English in preference to F2, then he should be 
given only notional promotion from the earlier 
date and the benefit  of promotion from the date--of 
actual promoTion. But till then, P.2 is permitted 
to hold the post of 16 he is now holding, which 
fact however, shall not be taken into consideration 
when the JPC or Government makes a fresh selection 
to the 'post of 116 in the light of this order. 

34. 	Application is disposed of in the abovc terms. 

But in the circumstances of the case, we direct the parties 

to bear their own costs. 

1 

!ice—Charman MCM 
15/ 

an. 


