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] - BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
' BANGAL ORE

DATED THIS THE 26th DAY CF CCTOBER, 1987
fresent ¢ Hon'ble Justice Sri ¥.S.Puttasuamy Vice=Chzirman
Hon'ble Sri L.H.A.Reoo Member (A)

APPL ICATION No. 1393/86

M.S.Venucopal, ‘

Assistant Master,

Bangalore Military School,

and kesiding in 'Sadessive Hivae!,

41, Model House Street, Besavancecudi,

Bancalore - 4, . ces Applicant

{ S1i S.K.Srinivacan .ee Advocate )

<
(6}
L]

1. Union of Indisa,
represented by the Jice=Chief of
srmy Staff, Generel Staff Brench,
MmT 15(a), Army Keadguciters,
Hew Delhi,

2. V.t ,Purohit,
Mceter Gazztted,
‘Military School,
Cheil, Simls Hills, . ‘
Himachal-Fradésh,- 173218. ... "+ - FRespundents

I { Sri M.5.Podmzrzjaish oo Advocste for Fec..ondent-1.)

f ’ This applicstion has come up before the Tribunal
today. Hon'ble Justice Sri ¥.5.Putteswamy, Vice-Chairmen

made the tollowing

g fDER

™

N This is & transfeired apilicaticvn and is received

e,
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from the High Cocurt of karnzteka U/s 29 of the Adminisirctive

Tribunals Act, 1985. )
o 2. In the country, there are five military schcols
%5xfi\'p . .
~\§g§3§g;v~ under the contrgl and supervision of .the Defence Ministry cof

Government of India, and one of them is situated in the city

-of Behgalcre. The othasr . four ere situsted at Chail, ﬂjmer,v



Dholpur end Bélgaum. The Priﬁcipals and teachers ot the

schools aie, however, civilian employees. As in other

coclleces and schools, there are varicus subjacts/disci-

plines/faculties and we are concerned with the teachers

appointed to ths fzculty ofr Englicsh only.

Se M.S.Venugopal, the epplicent and V.N,Furohit,

recpondent No..(R2) were appointed ac fccistant Macters

in €nolish{AM) on temporery basie from 27.12.1571 ond
17.8.1972 in the Benoolore an# Ajmar schools respectively.

But notwithstandinc the cane, they wsre. appointed on regu-

lar basic in their reepective schocls from 24,10.1973 end

27.5.1973 recpectively in the vacancies that cccuried in
w |

thoce schoole. Cn this basis, in the ceniority lis«t of

AMs of Militery Schocols presafed ce on 354141982

»(Annexure—B}, the applicent and Rz have been assicned

“ rank Xos. 4 &nd 3 re5pectiveﬂy.’

4., Cn 17.3.193%, & Odeperimentcl Prometien Committee

(DPC) constituted for the purpose, concidered the cace of
the épplicant and GZ and awoéher person, with whom we 2re€
not concerned, for the one vzcant post of Mmzcter-Cazsttied
in English(MG)‘and,recommended the piomotion of £2 to the

szid post and scceptingc the Tama, the appointing authority

hod promeoted RZ zs ML

5. 0n 2.4.1533, the epplicent zpprozched the Hich
Court in W.F.Mo. 806 of 1984, challenging the seniority
list and the promotion of £Z as MG, which on trancfer,

hae been recistered es A.ND.1393/86(T).

Ge The applicant has urced that the assicnment of

a higher rank to BZ, appointed later thsn him, was illeccl.,




Ch this basis, the epplicant has urced thet the promotion of

F2 to the post of ™G, ignoring hie superior cleim, was illecsl.

7 In ite reply, respondent Wo.1(F1) had assered that
since the cpplicant wge appointed on 1ecular bassis from a
later dete, or that K2 was o appointed ecrlier in & vacancy
thet arose earlier in the Ajmer Schocol, RZ had been réchtly
renked ceniocr tc him and the scme wee lecal and valid. On
promotion.to the ;cst of ﬁt, 1 had urced that the cuce of
the applicant aﬁd {2 was duly coﬁsidered for promotion and
that the latter who wss found more meritoricus than the

spplicant, hod bean richtlv promcted to the szid ost.
Pt ’ G )

B 2, who has been duly served, but is zbsent; has

filed & separate reply, by post, supportinc F1.

S. Sri S.K.Srinivasan, lzazrnad councel for the ep.li-

cant;5coniends that the higher seniority assicned to R2Z; ﬁ
who had been eppointed later than the applicant, waes illecal

and impermissible.

13.' 51i M.S.Pedmzrajaiah, leerned senicr C.G.S5.C.,
appearing for R1, contends that F2,:thouch initielly appointed
later than the applicent, was appoiéted on a2 regulzsr basie
frcm 27.5,1573 or earlier than the applicant, in & vacancy
that arouce ecrlier in the ajmer School and the seniority

determined on that basis wes leczl.

11. All the five militery schools in the cantry are
under the control and ‘supervision of ﬁhe Defeice Dapartment
of Government. The recruitment of Class III pocts in &ll

the militery schools, with which we zare concerned, is‘regu—

lated by 'The Military Training Directorate (Class III and



Class IV Posts)Recruitment Rules, 1975'(the Fules ).

r\

12, The fules made by the President under the piovisc

to Article 34y of the ConstituLion 1eoulate the recrﬁitment
ot &1}l peoste of AMs in all the‘S militery schools., If ony-
thing, the Fules treat all the‘posts of.AMs in &ll the &
militcry schoole &g one qnit cnly. The Fulse do not recoo-
nise each militery school cs a‘sepaxata and distinct unit,
for purposes of recruitment, Fhe fcet thet the schocole are
situated st different centres ?r places, does not mzan that
they cre a2lso separate and distinct for purposes of recruit-

ment to &l) the posts ot the scheole, The Rules expressly

and impliedly trect all militaﬂy schocls ag one unit ©I one

entity for purposes of recruitment,

13. Jhen the luler made‘by the President in exercise

of the lecislative powers conferred on him by the proviso to

Article 3US of the ConstitutioH trect zll the military schocls

in the country for purpo:zes of‘recruitment, as cne unit, then

a4 2

it is nct cpen to Government, ﬂhe Departmant or the schools,
to trest them differently, o1 ﬁreat ezch school s & separate

and distinct unit, eithzr for ﬂurpose of initisl recruitment,

or ror other purposes alcso,

|
14, J2 hzve noticed in the forecoing, thet the appli-

cant - was appointed earlier than RZ., In normsl circumstances
ok _ ’

the person appointed esrlier then ancther in the same cadre

has to be treated as senior to the percon appointed later in

the same cadre, On this basis,‘the applicant should have bean
|
|

treazted ss senior to RZ,

15, But it is urced by t%e respondents that P2 wee
' |
appointed in a regular vacancy that srose earlier in the

Ajmer school, and therefore, he!is senior to the epplicant,




In other words, Government/Department, as the case may be,
had trected each school e & separcte unit for purpocses or

recruitment,

15. We need hardly say that what hsd been done, was in
dercoetion of the Fules, cnelysed earlier, @nd wes clearly
unauthcrised and illeccl. On what we have held earlier, the
applicent who wes appointed recularly, counting his regular
appointment acainst e vacancj at the Bengaloie school, should
hove been appointsd and counted aéa;nst the earliér vacanecy
that arose in ths Aimer school. Je prepoce to do so, without
unnecessarily Iemitting the mutter te F1 2zt this distance

of time.,

T On the forscoing, it follows that the epplicant
will be senior to RZ, O©On this conclusion, &1l thet is

regquired to be done is only to direct the mutual exchance

of ranle asesicned to tho acplicant and F2 in the seniority

list.

13 Sri Srinivasan, contends that the promction of
s P

K2 and the supersession ot the apglicant on 17.8.71932 bty

®

the DPC and bw the aprointinc suthority, wes illecel and
unjustified, &nd calls ver ¢ re-exzmination on the finding
recorded by us on the relative seniority of the applicant

and k2,

19. Sri Padmzrzjcish contends that the case of the
applicant and F2 had been duly considered by the DPC and that
R2 opraded as 'very good' had been richtly promcted and there
were no arounds to undo what hzd been done, even if the

applicant was held to be senior to RZ, ;
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)&post of MG or nct, is the primery guestion

20, As on 17.3.1932, there wzes one vzc-ncy of " in
Enclish of the schocls, which wae and is a 'selection post',
under the frincipal (Giloup—a,; ond Moster(Group-6), Military

Schools Recruitmsnt Fules of 1381,

Z1. Jhen the post is ¢ selection post, merit takec

precedence over seniority. It is well-settled, thzt only

when merit of tuo persons selected, is equal in @11 recpects,

the balance is tilted in favour of the senior and not other-

wise.

P In mekino selections to selection posts, & OFC is
rewuired to crede elicible officere as 'Qutrtending', 'Jery
Good!, ‘'CGood' &and ‘Unfit', end that méthsdology had &lso
been approueﬁ by the Sucreme Court in R.S.0ASS ve. UNICY

CF 19DIA (AIR 1387 SC 583).
[

23, | In conformity with the executive ordere made by
Governmant and the principles enuncicted by the Supreme
Court in JASS' ceee, it wes open to the DeC to crede the
elicible officers &s 'Outstending', 'JYery Good?, 'Good'

and 'Unfit, and meke a selection on the basic of.those
gradince. If th:t h-d be=sn properly donme, then our ear-" "
lier findinc on seniority, tv itself, will not justify us

to undo the selections,

4, dhether there hes bezn & proper selection to the

ilexamination. In order to decide this, it ic necereary to

read tha proceedings of the DPC, held on 17241932,

/

25, The proceedincs of the DPC held on 17.8.1532, in

I3

so far zs th:=t Eelateé to the selection of MG in Encliceh,

thet ecells for our




realds thus :-

“Master L:zetted in Enclish ¢

3. The Committea concidered the question
of selection of an officer for officisting
promotion to cne post of Msster Gezetted
in Cnolish, Havinc sxemined the character
rolls of the followina eligible officers,
{he committee assuessed "them ¢ indic ted
epainst ezch -

S.No. Nem. ' Rssessment,
i. Shri UN Purghit Very oocd,

2. Shri MS Vshucoral §
) Not outstandinc,
3. Shri AK Awssthi

4, On the basis of the assessment,; therefore,
the committee recommended Shri Vi Purohit, the
senior most, for officiating promotion to the
post of Master Gazetted in EInglish,"

In this proceedinc , £2 has been graded as 'Very Good', and

m

the applicant hae bsen ciaded as 'Not Cutstanding‘. Je will

assume that the gr%ding of A2 is correct,

[

27, On the cradinc of the applicant @s 'Not Outstandine!,

e

while Sri Strinivasen contends that the same was below 'lut-
standinc and wgs abovz 'Very cood', Sri Pedmziajaiash contends
that the same wge below 'Very Good', or 'Good' only, and wss

not above 'Yery Good!',

28, © The executive orders issued by Governmenti reguiie thu:
OPCe to graae elicible officers as 'Qutstanding', 'Yery cood',
'Good!' a~d t'Unfit?', These gradinge are & pogitive aé&essment and
determinate of the performance of anAofFicer. %he e%ecutive
orders and the principles enunciazted in JASS' cese, provide

for positive and not necztive grading, es done in the case

of the applicnt. On this scors itself, we cannot uphold

" the grading of the applicant and ther:fore hie supersession

on this account,.



29. A necctive orodine, bssides beinec reslly no credinc,

is incepsble of precise import knd forﬁuldtion. Qhen cuch &
credine is made by & DPC, cs in the present cace it>only opeﬁs
the case for different constructions by the contestants, us
hes heppened before us,., Je cannot cbvicusly scce
of them, and can only esk the OPC to do.its job prorerly. Cn

structions plazced on the cradinc of the appliceant.

thic view, we decline te accapt either of the two rivel con-—

3d. Un our earlier finding, there is no other alter-
native for us than to éu&sh thé proceedincs of the DFC &nd
tke promotion of 2 and dirsct @ re-exsminstion, in &ccord-
ance uithAlau, which will necesserily tske scme time. Eut

till then, we consider it proper to permit K2 to werk in

the promoted post, without any richt foi1 selection on thet

|
|

i

‘oround, [

3. Before mekine ¢ fiesh selection, it is cpen to
Government to create & supernumerary post or make & fresh

selection to the one post thet [existed a5 on 17.8.1932.

o

As to which of them should bz done, is & metter for Govern= -

. NECaas
| PAES

ment to examine and decide.

e Jhen there ic & fresh celecticn for only onz post
of MG, as on 17.8.1982, and if [tha applicant is slected to
thet post in preference to F2, |then we consider it proper to
direct R1 to extend to him only notioncl benefite from such
date and the benefit of promotion fiom thz date of actual

promotion only.

33. o In the licht of our |above discussion, wse make the

following orders and directions 3

RSN




1) We declere thct the epplicant @nd 2 had bean
appointed on & regular basis as AMs in £nelish in
the vacanci:e which occurred in thz Ajmer and’
Bencazlole Schools from 27.9.1573 end 24,10.1373
respectivelys

2) Je declare that ths applicent is senior to R2
in the cadie of AMs in Enolish. 4e direct F1 to
assicn renk 0.3 to the cpplicant and rank No.4
to B2, as apainst rank Mos, 3 and 4 assigned to
tham respectively in the seniority list drawn up
cE 33.1.1982;

3) 4= guash the promotion of R2Z and the proceedings
of ths DOPC which met on 17.8,1932 in so far as the sams
relate to celection to the post of MG in English
onlv and direct R1 to re-determine the cace of the
applicant and F2 for promotion to ths poct of M

ee on 17.8.1932 afresh with the assistance of &

IPC and then meke a frech selection to the vacant
post of MG in English only between them, in accord-
ance with law and the observations made in this
order, with all such expedition s is possible in
the circumstances or the cese, and in any event,
within a period of four months from the date of
receipt of this ordzr, If in the fresh celection,
the eacplicant is selected to the post of “G in
Znglish in praference to £2, then hes should be
piven only notional promotlon rrom the earlier

date and the jbenefit of promotion from the date-‘ef
actual promotion. But till then, R2 is permitted
to hold the post of "G he is now holding, which
fzct houwever, shall not be taken into consideration
when the JPC or Governmznt mahkes a frech selection
to the -post of MG in the licht of this order,.

34, Applicstion is disposed of in the zbove terms.
But in the circumstances of the case, we direct thes partizs

to bzar their own coste,

8d\r &OH .

yice=Chairman < ) - Membe f”fﬁsf—{ 2g-m-&7
o @\ ¥) |
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