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with one ‘of the basic components of natural justice viz., audi alteram
partem and on such failure, as in the present cases, the retirement
orders were illegal as held by the Sikkim High Court in SONAM
LAMA AND ETC. v. STATE OF SIKKIM AND OTHERS (1986 LAB

I.C.815).

Il. Sri Padmarajaiah urged that audi alteram partem had no

application to the exercise of power under FR 56j) and that the

enunciation made in Sonam Lama's case directly opposed to the enun-

ciation made by the Supreme Court, was also unsound.

12. In Aswathanarayana's case we have rejected this very conten-
tion. Dr.Nagaraja has not urged any new ground to take a different
view. For the very reasons ctated in Aswathanarayana's case we

reject this contention of the applicant.
RE:POINT NO.3.

13. Dr.Nagaraja urged that compulsory retirement orders made
against the applicants were nothing but 'concealed punishments'and

were,therefore,violative of Article 311(2) of the Constitution.

14. In Asivathanarayana's case we have rejected this very conten-
tion. Dr. Nagaraja has not urged %ny new ground to take a different
view. For the very reasons stated in Aswathanarayana's case we

reject this contention of the petitioner.

I

RE:POINT NO.4.

15. Dr. Nagaraja’has urged t‘hat the order of retirement made
by the Commissioner on 26-7-1982 was inconsistent with the asses-
sment made by him in the confidential report of the applicant for

the year 1-4-1983 to 31-3-1984 and cjannot be upheld.

16. Sri Padmarajaiah has urged that the decision to retire the

applicant was taken by Government and the report of the Commis-

sioner
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ssioner for the year 1-4-1983 to 31-3-1984 was irrelevant.

17. In conformity with our decision in Aswathanarayana's case
we have made available the proceedings of the screening committee
review committee, the minutes of the Ministers according their appro-

val and other relevant records to Dr.Nagaraja.

18. Evidently before 3-4-1934 a S5creening Committee constituted
by Government consisting of four senior officers examined the cases
of the applicant and several others and recommended retirement

of the applicant in these words:

Minutes of the Secreening Committee for retention of
Income-tax Officers (Grour-B) presently posted in Karnataka
Charge who have attaine? the age of 50 years by 3lst
December,1982.

Members:

l. Sri P.K.Mitra,Member(S&T),CBDT,New Delhi,
2. Sri A.R.Natarajan,CIT,Karnataka-I,Bangalore,
3. Sri R.S.Aggarwal, DI(Vig.),New Delhi,

4. Sri N.L.Duggal, Director,C3DT,New Delhi.

The following officers were considered:

I. XX XX
X% XX
6. A.R.Nagaraja.
7. Xxx XX
XX XX

In the case of Shri A.R.Nagaraja,the Committee were
informed that there were several complaints against him
for showing undue favours to assessees from time to time.
It was also reported that the officer had been transferred
from one place to another to give him chance to improve
himself. however, there has been no improvement so far
as the integrity of the officer was concerned and the com-
plaints against his integrity continue to come. The commit-
tee noted that at the instance of the CIT. The IAC con-
cerned had investigated into some of these complaints.
In the opinion of the IAC there was no doubt that the
officer was not only rude and disobeyed orders of the autho-
rities but by his misconduct tarnished the image of the
Department considerably.

The Committee perused the confidential dossier of
the officer also and found that there were allegations
against the integrity of the officer. These allegations were
investigated by the Inspecting Assistant Commissioner of
Income-tax concerned and found to be substantiated and
copies of the said reports are annexed as Annexures 1 and2
and will form part these minutes. The committee,therefore,

were
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were of the opinion that the officer was unfit to-be re-
tained in service and his further continuance in the Depart-
ment would be agaist the public interest. In view of this,
the Committee considered that this was a fit case for
retiring him under FR 56(j).

On an examination of these proceedings a Review Committee consist-
ing of Secretary to Government, Department of Revenue and Addition-
al Secretary, Health and Family Welfare expressed its concurrence

in these words:

The five cases in which the Secreening Committee
have proposed retirement of officers vide notes at pages
1 and 2 ante have been carefully considered by the Review
Cormittee at its meetings held on 3rd, 12th and 26th April,
1984, The committee have come to the following conclusions
in each case:-

XX XX
4, Sri A.R.Nagaraja:

In view of the several complaints against the integrity
of the officer and his njjde behavious, the officer deserves
to e retired under FR 56(j).
The proceedings of the Scréening and Review Committees and other
records were placed before the Minister for Finance who on 5th
July,1924 approved the same. In| pursuance of 'the said -decision of
Government the Secretary,Ministry of Finance, Department of Revenue
addressed a communication to the | Commissioner on 12-7-1984 in these
words:
"Confidential"
F.No0.A.38011/2/83-Ad.VI(A)
Government of India
Ministry of Finance

Department of Revenue
New Delhi, the 12th July,1984.

To
The Commissioner of Income-tax,
Karnataka,Bangalore,
Sub: FR 56-] - Premature retirement under FR 56(j)
- Shri A.R.Nagaraja,ITO, Group-B.
Sir,

I am directed to say that the case of Shri A.R.Naga-
raja, Income-tax Officer,Group-B has been considered by
the Review Committee constituted for the purpose and
the Committee has recommended retirement of Shri Nagaraja
ITO Group under FR 56(j). A copy of the recommendations
in so far as these related to Shri A.R.Nagaraja,ITC,Gp.B
are enclosed. You, being the appointing authority, may
take further appropriate action on the recommendations
of the Review Committee urgently, under intimation to
this Department.
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2.The C.R.dossiers of Shri A.R.Nagaraja is returned

herewith.
Yours faithfully,

(RAMA KANT)
Under Secretary to Govt.of India.

In pursuance of this communication, the Commissioner issued the
order of retirement on 26-7-1984 which we have earlier extracted.
Bﬁt, this very Commissioner (Sri F.J.Fernandez) who issued the order
on 26-7-1984, in the confidential report of the applicant from 1-4-1983
to 1-3-1984 concurring with the assessment of the Inspecting Assistant
Commissioner of Income-Tax Range-lI, Bangalore ('IAC') made on
28-4-1984 who had certified that his integrity was good and had rated
him as very good in work had certified on 28-7-1384 that he was

fit for promotion and was a competent ITO.

.19. From the proceedings we have reproduced, it is clear that
the decision to retire the applicant had been taken by an All India
Screening Committée of the Department and the same has been
approved by Government at the highest level. The retirement of
the applicant by the .Commissioner under FR 56(j) is in conformity
with the .decision of Government of India and is not an independen‘t
exercise of power by the Commissioner who had the power to take
a decision against the applicant. The order made by the Commis-
sioner, though for the outside world gives the irapression that he
had independently exercised' the power, is not a case in which he
had independently exercised the power conferred on him by the Rule
but is merely a case of implementing the decision taken by Govern-

ment at the highest level.

20. FR 56(j) authorising the Commissioner to exercise the power
didnot take away the power of Government to make the order inde-
pendently under that Rule and retire the applicant on the basis of
the decision it had taken. On the facts of this case, that was the

proper thing to do for Government. But, unfortunately, the Secretary

to
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to Government without a secondl thought addressed a letter tothe
Commissioner on 12-7-1984 who insfead of writing back to Government
to issue the order of retirement,meekly and mechanically issued the
same on 26-7-1984 hardly realising the mistake he was committing
in the matter. We have, therefore, no doubt in holding that the order
issued by the Commissioner on 26-7-1984 was not an independent
order but was only an order impleimenting the decision of Government
without exercising his own independent power under FR 55(j) which
he could not also exercise on the facts and circumstances of. the
case. From this it follows that the order issued by the Commissioner
is really for and on behalf of Gov%:rnment and not on his own exerc-is-
ing his independent power under WR 56(j). If this is the real position
of thecase, then the opinion expressed by the IAC or the Commis-
sioner in the CR of the applicant for the year 1-4-1983 to 31-3-1984
hardlymakes any difference to decide on the question. We, therefore,
decline to place any reliance on the later opinion of the Commis-
sioner, But, this conclusion does not ne_:cessarily make the certificati.on

of the applicant by Commissioner on 28-7-1984 as right and proper.
When the Commissioner had retired the applicant on 26-7-1984 which
with all the pressure of work on him, could not have been overlooked
by him on 2I8-7-1984 and his CR }certified as done by him. We are

somewhat amazed at what 'had been done by this Commissioner who

as
has since retired. But,/ nothing turns on+this indiscreet act of the

Commissioner,we do not propose to pursue this aspect any further

and proceed to examine the other contentions urged by Dr. Nagaraja.

2l. In para 24 of his applic?atioﬁ the applicant has urged that
the Commi’ssioner had not exercised his powers independently and
objectively and had made his order at the behest of a member of
CBDT who was a former Commissioner viz., Sri A.R.Natarajan. In
para 17 of their reply, the responﬁlents have somewhat vaguely denied

the same.
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22. Dr. Nagaraja on examining the proceedings of the Screening
Committee had urged that Sri A.R.Natarajan who was not well dis-
posed to the applicant and was a member of that Committee, had
prevailed on that Committee to take an adverse decision against

him.

23. Sri A.R.Natarajan had participated in the proceedings of
the Screening Committee as one of themembers of that Committee
constituted by Government. When he participated in the proceedings
of that Committee, he was the Comimissioner of Income-Tax, Kar-

nataka Circle.

24, Firstly, we are of the view that the allegations of mala
fides attributed by the applicant against Sri A.R.Natarajan are .too
vague and general to call for a detailed examination. "Even otherwise
we find that Sri Natarajan had patted the applicant onsome occasions
and had adversely commented on some other occasions. But, from
this we cannot hold that Sri‘Na‘:arajan bore personal bias against
the applicant and had prevailed on the Screening Committee to recom-
mend premature retirement of the applicant. Lastly, it is too much
to say that the other three senior officers of the Screening Committee
wefe nose-led by Sri Natarajan. For all these reasons we see no

merit in this contention of Dr.Nagaraja and we reject the same.

25. Dr. Nagaraja has next contended that one Smt.Malini M.K.

v

Menon who was the Inspecting Assistant Commissioner of Income-

Tax Range-I,Bangalore had developed a hostile attitude against the

applicant because he did not oblige her in certain estate duty cases
and as such she had recorded adversely in his CR for the period
1-4-1982 to 31-3-1983 and the same should not have been. depended

upon by the Secreening Committee,Review Committee and Governmert.

25.In
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25. In his application, the applicént has not alleged personal
bias against Smt. Menon who wrote the CRs of the applicant from
1-4-1981 to 31-3-1982 and ‘from 1-4-1982 to 31-3-1983. On this score

itself, we must reject this contenti(fn of Dr.Nagaraja.

26, Wh.ile for the year 1-4-1981 to 31—3-]982; Smt. Menon had
given a good chit to the applicant, she had given a bad chit to him
for the succeeding year. Ve cannot on this score itself hold that
Smt. Menon was biased on the groﬁnds,if any, stated by the applicant.
Even otherwise, it is not any onel year's record that had influenced
the decision of the Secteening and Reyiew.Committees' and Govern-
ment against the applicant ‘but ;vvas on a overall examination of the
CRs,atleast for a period of five years, We cannot, therefore, uphold

|
this contention of Dr.Nagaraja.

27. Dr.Nagaraja lastly contended that Clause 7(ii) of the scheme
and the decision to withhold the reward earlier sanctioned to the
applicant undoubtedly casts a stigma against the applicant and his

retirement was not really for the purpose of FR 56(j).

28. We are of the view that whatever be the validity of Clause
7(ii) of the scheme and .the order to withhold the reward,which we
propose to independently examine and even grant relief to the appli-
cant, can hardly be a ground to hold that the retirement under FR
56(j) casts a stigma on the appli}:ant and that the retirement was
" not for the purpose of FR 56(j). %We see no merit in this contention

of Dr.Nagaraja and we reject the same.

29. An examination of‘ the pfoceedigs of the Secreening Com-
mittee concurred with by the Review Committee and the Minister,
establish that there was material‘ for the appropriate authority to
~retire the applicant under FR 56(j) and that material was rélevant

material for & decision. Yhen once this Tribunal finds that there

was
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was material and that material was relevant to the decision, this
Tribunal however, extensive and wide its powers are under the Act,
should not embark on an inquiry into the matter as if it is a Court
of appeal and reach a different conclusion. We are of the view that
on this ground we should reject the claim of the applicant to the

order of retirement.

A.No.560/1986.

RE:POINT NOQ.L
30. Dr.Nagaraja has urged that Clause 7(ii) of the scheme was

opposed to the scheme of FR 56(j), arbitrary and invalid.
3l. Sri Padmarajaiah sought to support Clause 7(ii) of the scheme.

32. Clause 7(ii) of the Scheme which denies rewards to those
who are retired under FR 56(j) reads thus:

ii) A person who is compulsorily retired under FR 56(j) shall
not be entitled to the reward. In case he is reinstated
later on and the intervening period is treated as on duty,
he may be granted the reward.

Under this clause the reward sanctioned to the applicant when in
service had been denied to him. This clause undoubtedly empowers
the authority to deny reward if an officer had been retired under

FR 56(j).

33. A retirement under FR 56(j) is one of the modes of retirement.
A retirement under FR 56(j) is not a punishment. A retirement ;.:nder
FR 55(j) does not result in civil consequences and does not cast
any stigma is concluded by several rulings of the -Supreme Court
all of which have been noticed in Aswathanarayana's case. When
that is so, Clause 7(ii) of the Scheme that denies the reward to,é
person retired under FR 56(j) as if there was a punishment is clearly
arbitrary, irrational and is violative of Articles 14 and 19 of the

Constitution and is, therefore, liable to be struck down.

RE:POINT No.2
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RE:POINT NO.2.

34. Dr. Nagaraja has urged that the applicant was entitled

for the reward earlier sanctioned with interest thereon at 12%.

35. We have earlier held that clause 7(ii) of the Scheme which

\
denied the reward to the applicant was invalid. 'On that view as
also on the view we have expressed on the nature of retirement,

the applicant is undoubtedly entitled for the payment of reward sanc-

tioned to him when he was in service.

36. We will assume that we have the power to award interest.
But, we are of the view that the facts and circumstances of the
case do not justify us to award interest for the delayed payment

of Rs.1600-00 to the applicant.

37. In the light of our above discussion, we make the following

orders and directions:

I. We dismiss Application No. 1348 of 1936.
2. We strike down Clause 7(ii) of the Scheme.

3. e direct the respondents to make payment of a sum of
Rs.1600-00 to the applicant with all such expedition as
is possible in the circumstances of the case and in any
event within 45 days from the date of receipt of the order
of this Tribunal.

38. Applications are disposed of in the above terms. But, in
the circumstances of the cases, we direct the parties to bear their

own costs, A o , )
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Orders on IA No, 1

In this IA, the respondents
have sought for further 2 monthst
time to comply with direction no,
,3 issued by us in our final orde
dated 22,12.86., Shri MV Rao
appearing for Shri MSP secks for
the time sought in IA No, 1,

Dr MS Nagaraja appearing for the
applicant, opposes the time
sought in IA No, 1,

| Ve consider it proper to
|grant atleast another one month's
time from this day for complying
with direction no. 3 issued by
us, We therefore allow this
application in part and grant one
month's time from this date to

the respondent to comply with

our direction no, 3 in our final

[
order dated 22,12.86. IA No, 1

is disposed of in the above terms
but in the circumstances of the
case, we direct the parties to

bear their own costs, Let this
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH: BANGALORE
DATED THIS THE 22ND DAY OF DECEMBER,1986.

PRESENT:
Hon'ble Mr,Justice K.S.Puttaswamy, .. Vice-Chairman.
And:
Hon'ble Mr.L.H.A.Rego, - .. Member(A)

APPLICATIONS NUMBERS 516 AND 1348 OF 1986,

A.R.Nagaraja,

Aged about 54 years,

S/o late M.Ramaiah,

Room No.135, Hotel Madhuvan,
Chamarajpet, Bangalore-19. .. Common applicant.

(By Sri M.S.Nagaraja,Advocate)
Ve

. The Commissioner of Income Tax;
Karnataka-l, Bangalore-l.

2. The Central Board of Direct Taxes,
New Delhi by its Chairman. .. Respondents.

(By Sri M.S.Padmarajaiah,Standing Counsel)
These applications coming on for hearing,Vice-Chairman made

the following:

ORDER

As the questions that arise for determination in these cases
are interconnected, we propose to dispose of them by a common

order.

2. Sri A.R.Nagaraja, the common applicant in these cases initially
joined service as a Stenotypist in the Income-Tax Department of
Government of India. On his passing departmental examinations and
suitability, he was promoted as an Upper Division Clerk, then as
an Inspector of Income-Tax and finally as Income tax Officer (Group-
-B), a Class-II Gazetted post on 21-11-1978. From 21-11-1978 the appli-

cant has been working as 'ITO' Group-B in one or the other office

to
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compulsorily
d the same reads
"C.No.34/Vig/Com/ARN/84 Office of the Commissiorer

of Income-Tax,Karnataka-l,
Banga“!ore,Dated 26-7-1984.

Whereas the Commissioner of ncowe-tax, Karnataka-
Bangalore, is of the opinion that it lx in the public interest
to do so; !

Now, Therefore, inexerclse of the ‘powers conferred
by Clause(j) of Rule 56 of the Fundamental Rules, the
Commissioner of lncome-'l‘ax,Karnataka—l,Bangalore, hereby
retires Shri’ A.R.Nagaraja, Tax Recovery Officer-I,Bangalore
with immediate effect, he having already attained the age
of 50 years, Shri Nagaraja shall be a sum equivalent
to the amount of his pay plus all _for a period of

three months calculated at the , at which he
was drawing them immediately before tirement.

o : 'AF..J.Femandez)

Cor of Income-Tax,

a-l, Bangalore.

To oo ; G
Sri A.R.Nagaraja, Tax Recovery Officer-II,Bangalore. He
should hand over charge to Sri .Aswathanarayana,Tax
Recovery Officer-I, Bangalore on 27th July,1984.

In Writ Petitlon No.l2603 of 1984 presented on 30—7-]984 the applicant

challenged the validity of FR 56(]) and the order made by the Com-

missioner before the "High Court of Karnataka under Article 226
of the Constitutlon of India on diverse grounds that will be noticed

."the Administrative

and dealt by us in due course. Under Section 29

on has been
transferred to this "Bench foridisposal and has ’been register- oy

ed as Application No,1348 of 1986.

evolved
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evolved by the Central Board of Direct Taxes ('CBDT'), Unit-1l was
declared as one of the units eligible for rewards thereunder which
entitled tﬁe applicant for a cash ‘reward of Rs.1600-00 to be paid
in due course. But, before that payment could be made, the applicant
was compulsorily retired under FR 56(j) and the same has not been
paid to him on that ground as stipulated in Clause 7(2) of the scheme.
In Application No. 516 of 1986 made under Section 19 of the Act,the
applicant has challenged the virus of Clause 7(2) of the scheme and
has sought for a direction to the respondents to mai{e payment of

the sum of Rs.1600-00.

4. In justification of FR 56(j), the order of retirement made

by the Commissioner under Clause| 7(2) of the Scheme and the action

thereunder the respondents have filed their separate replies.

5. Dr. M.S.Nagaraja, learned Advocate has appeared for the
applicant in both the cases. Sri |M.S.P.';\dmarajaiah, learned Central
Government Senior Standing counsel has appeared for the respondents

in both the cases.

€. On the pleadings and the contentions urged before us the
following points arise for our determination in the two cases:

A.No.1348/86.

. Whether FR 56(j) was valid or not?

2. Whether before retiring a civil servant under FR 56(j) was
the appropriate authority required to issue him a show
cause notice, consider the representations, if any, to be
filed by him thereto and then provide him an opportunity
of oral hearing or not?

3. Whether compljlsory retirement was a concealed punishment
made in violation of Article 311(2) of the Constitution or
not?

4. Whether the compulsory retirement of the applicant was
valid or not?

A.No, 516 OF 1986

L. Whether Clause 7(2) of the Scheme is valid or not?

2 Whether the refusal to make payment of cash reward of
Rs.1600-00 to the applicant was justified or not?
We
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‘We proceed to examine these points in their order.

A.No.1348/1986.

RE:POINT NO.I :
7. Dr. Nagaraja has urged that FR 56(j) conferring absolute

and unguided power on the appropriate authority to compulsorily
retire a civil servant at its sweet will and pleasure, was violative
of Articles 14 and 2l of the Constitution and was void. In support
of his contention Dr.Nagaraja has strongly relied on the rulings of
the Supreme Court in SMT. IMANEKA GANDHI v. UNION OF INDIA
AND ANOTHER (AIR 1978 Supreme Court 597) and OLGA TELLIS
v. BORIBAY MUNICIPAL CORPORATION AND OTHERS (AIR 1986

Supreme Court 180).

8. Sri Padmarajaiah has urged that in the absence of a declara-
tion sought, the validity of FR 56(j) cannot be adjudicated and that
even otherwise its validity was concluded by the Supreme Court
in T.G.SHIVACHARANA SINGH AND OTHERS v. THE STATE OF
MYSORE (AIR 1965 SupremeCourt 280); UNION OF INDIA v. COL.]J.N.
SINHA (1970(2) SCC 458)and UNION OF INDIA v. M.E.REDDY AND

ANOTHER (1980 S.C.(L&S)17¢).

9. In S.B.,ASWATHA NARAYANA AND OTHERS v. GOVERNMENT
OF INDIA AND OTHERS (Application No.132 of 1986 and connected
cases decidedon 28-11-1986) we have upheld the validity of FR 56(j)
rejecting this very contention. Dr. Nagaraja has not urged any new
ground to take a different view. For the very reasons stated in
Asv.'athanarayana;'s case, we reject the challenge of the applicant
to FR 56(j).

RE:POINT NO.2.

10. Dr. Nagaraja urged, that before making an order for cbmpul-
sory retirement under FR 56(j) which results in serious civil conse-
quences to the civil servant, the appropriate authority was bound
.to issue a show cause notice, consider his written representations

thereto and provide him an opportunity of oral hearing in conformity
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