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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

BANGALORE BENCH:BANGALORE

DATED THIS THE 30TH DAY OF OCTOBER,1986.

PRESENT:
Hon'ble Mr.Justice K.S.Puttaswamy. «. Vice-Chairman.
And
Hon'ble Mr.L.H.A.Regc. .. Member(A).

APPLICATIONS NUMBERS 1296 TO 1299 OF 1986.

l. B.Ranga Joshi,
Son of Venkataramal Joshi,
Aged about 60 years,
Retired Head Post Master,
residing at Chitpadi,
Udupi 576 101,D.Kannada. .. Applicant in A.1296/86.

2. K.Gopalakrishna Shenoy,
Son of Amrith Shenoy,
Aged about 59 years,
Retired Asst.Post Master,
residing at Narasimha Nivas No.2,
Beedina Gudde, Udupi 576 101,
Dakshina Kannada. ..Applicant in A.1297/86.

3. K.Sadananda Kamath,
Son of K.Devaraya Kamath,
Aged about 60 years,
retired Postal Assistant,
residing at Car Street,
Barkur-576 210,D.Kannada. ..Applicant in A.1298/86.

4. Consumers' Education and Protection
Foundation by its President, Board
of Trustees Sri P.Rabindra Nayak, Aged
about 62 years,Upendra Baug,Near Kalpana Cinema,
Udupi 576 101,D.Kannada. ..Applicant in A.1299/86.

(By H.G.Hande,Advocate)

V.

_5}{’1. Union of India represented by

a.The Secretary ,| Ministry of
Finance,New DIhi-110 00l

b.The Secretary, Ministry of
Communication, New Delhi-110 00l .. Respondent.
(By Sri D.V.Shylendra Kumar,CentralGovt. Standing Counsel)

These applications coming on for hearing, Vice-Chairman made

the following order :
® ORDER
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ORDER

In these transferred applications received from ‘the High Court
of Karnataka under Section 29 of the Administrative Tribunals Act
of 1985 ('the Act') the applicants have sought for striking down
para 3(ii),3(iii), 4 and 6 of Office Memorandum No.F1(3)-EV/82 dated
8-4-1982 (Annexure-A) issued by Government of India in the Ministry

of Finance.

9. The applicants in Applications Nos. 1296 to 1298 of 1986
were working in the Postal Department of Government of India

and have retired from service on different dates on or before

30-6-1982.

3. The applicant in Application No.1299 of 1986 viz. "Consumers'
Education and Protection Foundation,Udupi" ("Trust") claims to be
a public trust founded to espouse public interest causes and support

the cases of the other applicants and other pensioners.

4. Applicants in Application Nos. 1296 to 1298 of 1986, as pen-
sioners are in receipt of different amounts of pension from Govern-
ment fixed in 'accordance with the Pension Rules. From time to
time,Government had extended various benefits to pensioners to
relieve them from their hardships faced due to the unprecedented
inflation and the consequent corrosion of money value. With that
object Government on 8-4-1982 made an order extending certain
benefits to pensioners to treat the 'Additional Dearness Allowance'
('ADA') as 'pay' for purposes of retirement benefits. The applicants
have sought for striking down paras 3(ii),3(iii),4 and 6 of that order.
But at the oral hearing of these cases, Sri H.G.Hande, learned coun-
sel for the applicants,in our opinion, very rightly, confined their

challenge
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challenge to para 3(iii)(a) and the words "after 29-6-1982" occurring
in para 3(iii)(b) and for a direction to respondwents to extend the
benefits specified in para 3(iii)(b) to all the pensioners . irrespective
of the date of their retirement. We,therefore, confine th;e case

of the applicants to that prayer only.

5. The applicants have urged that clause (a) of para 3(iii)

of the order and the words 'after 29-6-1982' of clause (b) of that

para, had chosen pensioners who belong to a homogeneous class
for a different, hostile and discriminatory treatment, plainly arbitrary

and was violative of Article 14 of the Constitution.

6. In their reply, the respondents have urged that the differen-
tiation made between the two classes of pensioners was valid and

was not arbitrary.

7. Sri Hande has contended that the impugned clauses of the
order had split one homogeneous class of pensioners into two értifi—
cial and irrational classes - one retiring prior to 30-6-1982 and the
other retiring on and after 30—6—1982, without any differentiation
and had subjected the former to a hostile and discriminatory treat-
ment ,arbitrary and the same was violative of Article 14 of the
Constitution. In support of his contention, Sri Hande has strongly
relied on the ruling of the Supreme Court in D.S.NAKARA AND
OTHERS v. UNION ‘F INDIA UISBEXSCC(L&S)MS =(1983) 1 SCC

305=AIR 1983 SC 13G1.

8. Sri D.V.Shailendra Kumar,learned Additional Sta\nding Counsel
for the Central Government appearing for the respondents in support-
ing the impugned clauses of the order, urged that they did not
contravene Article 14 of the Constitution.

9, Section
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0.Section 19(1) of the Act permits an aggrieved person only
to approach the Tribunals under the Act. Whether that. provision
applies to transferred app&ications under the Act or not, is itself
a moot point. Whatever be the position of the 'Trust' on both
these questions, the applications made by others who have suffered
personal injury are undoubtedly maintainable. ~We will,therefore,
ignore the presence of the applicant in Application No.1296 of 1986

and proceed to examine the case of the other applicants only.

10. The material portion of the order that also contains the

clauses now in challenge reads thus:

Copy of letter No.F.1(3)-EV/82 from the Ministry
of Finance,Department of Expenditure, dated 8th
April, 1982,

OFFICIAL MEMORANDUM

Subject:Treatment of a portian of Additional
Dearness Allowance as pay for the
purpose of retirement benefits.

The undersigned is directed to refer to this
Ministry's Office Memorandum No.F19(4)-EV/79 dated
25-5-1979, and to say that according to these orders
the Dearness Allowance as indicated there is treated
as 'Dearness Pay' in respect of certain categories
of Central Government employees. The quesption
of treatment of a portion of Additional Dearness
Allowance as pay has been engaging the attention
of the Government of India, and the President is
pleased to decide that in respect of Government
Servants who retire/retired on or after the 3lst
January,1982, the amount of Additional Dearness -
Allowance indicated in para 2 below shal be treated
as 'dearness pay'in addition to the 'dearness pay'
already treated as part of 'pay' vide this Ministry's
Office Memorandum dated 25th May,l979, referred
to above,for the purpose and to the extent specified
hereinafter.

2. There will be no change in the scale of
pay attached to the various posts and the basis
oh which dearness allowance is calculated. Out
of the additional dearness allowance now admissible,
the following amount shall also be treated as 'dear-
ness pay' in different pay ranges for the purpose
of retirement benefits:

Pay



Pay range: Amount of Dearness Pay:

1. Upto Rs.SOO-bO 21% of pay, .subject to a mini-
mum of Rs.42/-and a maximum

of 60/-.
2.Above Rs.300/- and 15% of pay subject to a mini-
upto Rs.2037/- mum of Rs.60/- and a maximum

‘ of Rs.120/-.

3.Above Rs.2037/-. Rs.363/-(including the amount
of dearness allowance treated
as dearness pay in terms of
para 2 of this Ministry's Office
Memorandum No.F-19(4)EV/79 dated the 25th May
1979).

PENSION AND GRATUITIES

3. (i) The dearness pay indicated above shall
count as emotuments for pension and gratuity in
terms of Rule 33 of the Central Civil Services
(Pension) Rules,1972.

(ii)Except as stated. below,the ultimate average
emoluments under Rule 34 of the CCS(Pension)
Rules,1972 shal‘ be determined on the above basis.

(iii)in the case of persons who have already
retired on or after 31-1-1982 or may retire hereafter
but within ten months of that date, the ultimate
average emoluments will be calculated as follows:-

(a)ln the case of  One half of dearness pay
persons who retire gppropriate to the pay equal
/retired between to such average emoluments

31-1-1982 and as per para 2 above,shall be
29-6-1982. added to the average emolu-
; ments.
(b)In the case Full dearness pay appropriate
of persons who to the pay equal to such
retire after average emoluments as per
29-6-1982. para 2 above shall be added

‘ to the average emoluments.

(iv) Pension &fand gratuities of persons whohave
already retired or died on or after the 3lst January
1982 shall be recalculated on the above basis and
arrears if any paid subject to such adjustments .
as may be neﬁessaryl'

Clause (a) of para 3(iii) of the order regulates those that have

retired from service between 31-1-1982 and 29-6-1982 for a

different treatment namF]y, for allowing 'one half of dearness

pay appropriate tothe pay equal to such average emoluments

as per para 2 above,shall be added to the average emoluments'

or treat them as separ:iate and distinct class. But, sub-clause

(bJof the same parahad chosen persons that have retired or

retire after 29-6-1982 or on and after 30-6-1982 to a different
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and distinct tre'atment or had treated them as a separate
class by allowing them 'full dearness pay appropriate to the
pay equal to such average emoluments as per para-2 above,shall
be added to the average emoluments'. The benefits allowed
to this class are decidedly more advantageous to those that
have retired on or before 30-6-1982. Those that have retired‘
on or before 30-6-1982 are chosen for a less favourable treat-
ment to those that have retired or retire on and after B80x
30-6-1982. Sofar as ADA is concerned, the former one allowed
only one half of the benefit allowed to the latter for reasons
that are not set out in the order itself or in the reply filed
except for a dogmatic assertion that there was a valid classifica
tion which was not arbitrary. Eeven at the oral hearing, Sri
Shailendra Kumar was content to repeat what is stated in
the reply and was not ablé to furnish any valid and satisfactory
reason for diferentiating the two classes of pensioners. Whether

this diferentiation is permissible or not is the short question.

. We are of the view that the question is completely
concluded by Nakara's case for which reason it is useful to
notice the facts of that case and the principles expounded

therein in some detail.

12. In Nakara's case the facts were these: On 25-5-1979
the Government of lﬁdia in the Ministry of Finance introduced
the liberalised pension scheme ('the Scheme') only for those
retiring on or after 1-4-1979,allowing to them computation

of the average of 10 months' pay as against the computation

of 36 months' average pay allowed before that date tothose
who had retired on or before 31-3-1979 under the Central Civil
Services Pension Rules 1972 (1972 Rules). Nakara and two

others
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others who had retired earlier than 1-4-1979 and were drawing
lesser pension challenged the scheme insofaras it restricted
only to those that retired on and from 1-4-1979 and sought

for a mandamus to extend them the benefit of the Government

|
order. Their  claim was founded on Article 14 of the Constitu-

tion. \

13. On a review cif all the earlier cases dealing with
the scope and ambit of Article 14 of the Constitution, a Cons-
titution Bench of the Supreme Court speaking through Desai,].
rejecting every one of the justifications and contentions urged
for the respondents in these cases,upheld the claim of the

petitioners in these words.

42, If it appears to be undisputable,
as it does to us that the pensioners for the
purpose of pension benefits form a class, would
its upward revision permit a homogeneous
class to be divided by arbitrarily fixing an
eligibility criteria unrelated to purpose of
revision, and would such classification be found-
ed on some rational principle? The classifica-
tion has to be based, as is well settled, on
some rational principle and the rational principle
must have nexus to the objects sought to
be achieved. We have set out the objects
underlying the payment of pension. If the
State considered ﬁt necessary to liberalise
the pension scheme, we find no rational prin-

ciple behind it for granting these benefits
only to those who | retired subsequent to that
date simultaneously denying the same tothose
who retired prior to that date. If the liberali-
sation was considered necessary for augmenting
social security in old age to government ser-
vants theén those who retired earlier cannot
be worst off than those who retire later.
Therefore, this division which classified pen-
sioners into two classes is not based on any
rational principle and if the rational principle
is the one of dividing pensioners with a view
to giving . something more to persons otherwise
equally placed, it would be discriminatory.
To illustrate, take two persons, one retired
just a day prior and another a day just succed-
ing the specified 'date. Both were. in the
same pay bracket, the average emolument
was the same and both had put in equal number

of
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of years of service. How does a fortuitous
circumstance of retiring a day earlier or a
day later will permit totally unequal treatment
in the matter of pension? One retiring a
day earlier will have to be subject to ceiling
of Rs.8100/-p.a. and average emolument tobe
worked out on 36 months' salary while the
other will have a ceiling of Rs.12000/- p.a.
and average emolument will be computed on
the basis of last 10 months' average. The
artificial division stares into face and is unre-
lated to any principle and whatever principle,
if there be any, has absolutely no nexus to
the objects sought tobe achieved by liberalis-
ing the pension scheme. In fact this arbitrary
division has not only no nexus to the liberalised
pension scheme but it is counter-productive
and runs counter to the whole gamut of pension
scheme. The -equal treatment guaranteed in
Article 14 is wholly violated inasmuch as the
pension rules being statutory in character,
since the specified date,the rules accoprd
differential and discriminatory treatment to
equals in the matter of commutation of pension.
A 48 hours' difference in matter of retirement
would have a traumatic effect. Division is
thus both arbitrary and unprincipled. Therefore,
the classification does not stand the test of
Article 4.

14.Further ~ the classification is wholly
arbitrary because we do not find a single
acceptable or persuasive reason for this division,
This arbitrary action violated the guarantee
of Article 14, The next question is what is
the way out?

X% XX XX XX

The words "who were in service on March
31,1979 and retiring from service on or after
that date" excluding the date for commence-
ment of revision are words of limitation intro-
ducing the mischief and are vulnerable as
denying equality and introducing an arbitrary
fortuitous circumstance can be severed without
impairing the formula.
XX XX XX XX

The decision proceeds on the facts of the
case. But, the principle that when a certain
date or eligibility criteria is selected with
_reference to legislative or executive measure
which has the pernicious tendency of dividing
an otherwise homogeneous class and the choice
of beneficiaries of the legislative/executive
action becomes selective, the division or classi-
fication made by choice of date of eligibility
criteria must have some relation to the objects
sought to be achieved. And apart from the

first



first test that the division must be referable
tosome rational principle, if the choice of
the date or classification is wholly unrelated
to the objects sought to be achieved, it cannot
be upheld on the specious Plea that that was
the choice of thellegislature.'

On these principles, it is clear that the homogeneous class of pen-
sioners has been classified into separate classes on the ground that
they had retired before 301—6-1982 or aftér that date and that classifi-
cation has no rational nexus to the object sought to be achieved
by the order at all. This classification made by Government is an
i'mpéx"rﬁissfbfe and invalidlciassification and contravenes Article 14
of the Constitution of India. Even otherwise this classification
is plainly arbitrary which lis the very antithesis of the rule of law
enshrined in Article 14 of | the Constitution. On both these grounds

and for all the reasons found by the Supreme Court in Nakara's

case, the impugned portio'ns of the order suffer from the vice of

\
Article 14 of the ConstiFution of India and are therefore, liable

to be struck down. \
|

14. We are of the view that the question is completely conclud-
ed by the principles enunciated in Nakara's case which has been
| .
reiterated in all the later |c:ases. We, therefore, consider it unneces-
e sary to refer to either the earlier or later rulings of the Supreme
|

! ¢ kit ) 5. On the foregoing discussion, we hold that the portions

/of the Order dated 8-4-1982 that contravene Article 14 of the Consti-
R, |
tution have to be struck dqwn and the respondents directed to extend

the benefit of clause (b) of para 3(iii) to all pensioners irrespective

. . |
of the date of their retirement.

|
16. In the light of our above discussion we make the following

|
orders and directions:

| (a) We
|
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(a) We strike down clause (a) of para 3(iii) of
the Official Memorandum No.F.1(3)-EV/82 dated
8-4-1982 (Annexure-A) in its entirety and the
words "after 29-6-1982" only in clause (b)
of para 3(iii) of that memorandum.
(b) We direct the respondents to extend the benefits
stipulated in clause (b) of para 3(iii) viz.,
"Full dearness pay appropriate to the pay equal
to such average emoluments as per para 2 above
shall be added to the average emoluments." to
all pensioners irrespective of the date of their
retirement from Government of India service.
17. Applications disposed of in the above terms. But, in the
mstances of the cases,we direct the parties to bear their own
1
Sd|. ‘
T v v N o= o2 — ) e/ F)
_ VOCE—CHAIRMAN./@A‘ \S :
3 v t"-”" _.‘!'Q::.-._:'! . 7 r
‘ ' MEMBER(AM)(R) ‘
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The Assistant Re 1Str*”s i 7
Supreme Court of “Indis thnmr coUsT ¢ INDL
New Delhix EW DELHI.

Fo~ 4~ G
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DATED:

Tt

CIVIL APPEALSNOS - _ S 7785 =1278 2 of [/7[’_, _
( b calian Mon 13785 1399 J5¢ | WP Nan-] 6625 € /3 )

C/\V""'?"" ot M"' 5 A .. s Appellanta,
=Versug-

/{3‘ {2 €:S}2>iul éﬁ (Lo ... Rezpondents ,

Sir,
In pursuance of.Or;;?\XlII, Rule 6, S.C.R.13266, I am
directed by their Lordghips of the Supreme Court to transmit
herewith a certified copy of the Order dated the‘l;245(m_q1
ﬂrfqugla,l?iiﬁ,iﬂ the appealysbove-mentioned., The Certified
copy of the Decree made in the gaid appealjwill be sent
later on. |

Pleace acknowledge receipt.

Yours faithfully

_}_\N\z\(
Hh QS50

A-SISTANT RLGIDTRAR

o

et Af-)7-3-4
&l EW mgngufzé;l A-S77 /5’7*
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IN THE SUPREME COURT OF INDYA j#xﬁ?1¥“*&y$

n1ﬁxmnar( )
CIVIL APPELLATE JURISDICTI Sk

ﬁ%vjrqfhuﬁv
1773 . of 1992 '

CIVIL APPEAL QO
(Arle}ng out of S “(c) No. 1884 of 1J89)’

.Appel1ants.

Versus 522526

The Union of India

s.K. Lall .Respondent
\
\
i <
ALY
| - JUDGMENT
NAEH_EEMQBAQL
™
lLeave granted. J

This arpeal jls on behalf of the Union of 1India,

dated 7.10.1888 pas :sed by

against an crder the Central

ive Tribunal, Allahabad (hereﬁnafter referred %Yo

Administrat
as the ‘Tribunal’).

1.7.1979.

RC‘;SDCHGBHJE rel ired Trom the servi Le on

te filed an app1?cation pefore the Tribunal for a direction

triat  an option be given in terms of the office Memorandum

W:.Gélg(d)“E.V./YS dated

25.5.1879, even to those who

ol
4
4
|
y |
x 3
=@ﬁmmx““~“
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retired between 30.4.1379 and 30.1.1982. A grievance wWas
made that in terms of the aforesaid office- Memorandum,

opt.ion could be exercised omly by perscns, who retired on or |

after 30.9.1977 but not later than 20.4.1979. The Tribunal

allowed the said appiﬁcatioﬁ. puring the hearing of the
present appeal, we were inforined that by a later order, the |

period of exercising the option has neen extaended upto'
1.2.1982. The validity of |the office Memorandum No.F-19(4)~

E.V./19 dated 25.5.1979 has Ireen oxamined in detail in GCivil

Appeal No. 517 of 1987 (Union of india V. p.N, Menon &

ors) disposed of today. Any grievance made on behalf of the

respondent, in respect of the said O?fice Memorandum shall

be examined, in terms af the judgment in the aforesaid

apneal. In that view of the matter, hardly anything

direction by this Court.

survives requiring any srdar or

Accordingly, the appeal is disposed of in terms of the ,

judgment delivered today in Civil Appeal No. 517 of 1987.

. There will be no order as to costs. ;

CIVIL Jf«f;ﬂ_e;;,u..,_w_a_,.__,_’l*lgf_ﬂ._y_ﬁ,_ougs& | |
(Arising out of S.L.P. (Cc) No. 753 of 1991) ‘

.Appellants

secretary to Govt. of India & Ors. y t
1
versus
A1l India Services Pensioners & Ors. A . .Respondents
|

B

Leave granted,

This appeal has been filed against an order dated
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- ‘ ‘,ig 11.5.1989 passed by the Ce%tral Administrative Tribunal,

1k i T

Jodhpur, holding that the members of the A1l India Servic@s
a Pensioners - respondents, who retired between 31.12.1978 and
:i31'1'1982' were entitled to {he full graded dearn?gs-;re11ef
“.e. Rs.200/- per month, from 1.12.1978. This dispuﬁe has
arisen in view of the Office Memorandum No.r F-19(4)-E.V./79

dated 25.5.1979. The Tribunal has pointed out certain

anomaly with respect to the|grievance of the respondents.

During the hearing of the appeal, we were informed that the
said anomaly has been removed.. Accordingly, this appeal is
disposed of in terms of the Jjudgment delivered today 1in

Civil Appeal No.517 of 1987 ( Unicn of I dia V. P.N.

Menon & Ors.). There will be no order as to costs.

, N ad Daa
rw?@éﬁ@w’“b“*

o P12 TR
> J &yl
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CIVIL APPEAL N,S,1774, 1775.78,1772,1780 & 1781 OF 1994
. (Arising out of Special Leave Petitions Nos. 39971/85,
9346-49/87, 14427/88, 7049/89 and 9906 of 1991)
'—':-..—"—'1‘;-*
. Govt. of India & Ors. etc.etc. ....Appellants i
Versus _ ;
D.Krishna Mohana Rao & Ors. . . .Respondents |

Leave granted in all the above mentioned Special
Leave Petitions. These appeals have been filed on behalf of
the Union of India. They are disposed of idﬁ%erms of the
judgment delivered today by this Court in C5v11 Appeal No.

517 of 1987 ( Union of Indja V. P.N.Menon_ & Ors.)
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WRIT PETITION| (C ) NO. 611 OF 1991

Harij Prakash & Anr.

Versus

Union of India _.Respondent

During the hearing of the writ petition, counsel for

the parties agreed that thliis case 18 fully covered by the

judgment of this Court in Action_ committee. So

‘f‘t

uth Eastern

Raijlway Pensioner

|

V. L” on_of India, 1991 Supp.(2) sSCC

544. Accordingly, the writ petition is disposed of in terms

of the afore said judament. There will be no order as to

costs.

New Delhi,

farch 17, 19%4




P.N. Menon & Ors. |
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. . A A
.u-‘.‘ Registrar (fudl.)

4 - 5
*hijli%Pnlb,Jﬂfﬁng$
‘h"'"wa"jZVlhlh

JUDGMENT

N.P. SINGH |
|

The respondénts, who are retired

servants, filed a writ‘app11cation before the

§ . _ - | S
~ P . 4 -1 1 -
“« 6_; { |
A y IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
|
: CIVIL APPEAL NO.517 OF 1987
Union of India Ry Oy et Appellant
versus ;
| - - 522527
Respondents
b
]
|
|
m
|

guestioning

E.V./79 dated 25th May,

India,'treat{ng
\

for the purpose of retirement bene

Government servants who retired on or after

September,

service before 30th September, 1877, the

Government
High Court,
the validity of Office Memorandum No.F-19(4)-
1979, issued by the Goverhment of

a portﬁon of the dearness allowance, as pay

fits 1in respect of

the 30th

1977. According to reépondents, who retired from

said benefits



should have been extended 1O all retired Government

servants, irrespective of their date of superannuation.

A learned Judge of the High Court allowed the said

writ application on basis of the judgment of this Court in

the case of D.S. Nakara and others v. Union of 1ndia, AIR
|

1983 SC 130 = (1983) 2 SFR 165, saying that the said Off1ice

Memorandum was discriminatory in nature. The Division égnch

dismissed the appeal filed on behalf of the uUnion of ‘India.~
w 3

It may be mentioned that Government of 1India
issUedioﬁ-ééih May, 1979 two office Memorandums Nos.F-19(3)-
E.V./79 and F-19(4)-E.V./798. 1In the Office Memorandum No.F-
19(3)-E.V./79, the com?utation of pension was 1iberalised,
but it was made applicable to the Government servants Wwho
were 1in service on March 31, 1979 and retired from service
on or after that date. It introduced a slab system for
computation of pensidn. That Office Memorandum was the
subject matter of contqoversy in the aforesaid case of D.S.
Nakara (supra). This Court held that the criteria, “heing
in service and retiring subsequent to the specified date”
for being eligible for‘1iberalised pension'jn_thg_ afonssaid

|
office Memorandum, Wwas violative of Article 14 of the

Constitution, being arbitrary and discriminatory in nature.
It was pointed out that the Government servants, who retired
prior to the speci?ied date, and those whé retired
thereafter, formed one|c1ass. They having been classified in

two separate groups for the purpose of the pensionary

benefits, the c]aséﬁfication was hot founded on any

A l's“
\ i;?
' ;



B

-l

\
| =1 3 -

intelligible differéntia. The said classification had also

no rational nexus with the object sought to be achieved.

| 0
The Office Memorandum No.F-19(4)-E.V./79, with
|
which we are concqrned. states that the question of
treatment of a portion of dearness allowance as pay had been

under consideration! of the Government of India and the

‘ i .
President had been pleased to decide that "in respect of
|
Government servants‘ who retired on or after the 30th

September, 1977, the amount of dearness allowance indicated

in para 2 below, shall be treated as pay for the purposes
and to the extent specified hereinafter.” It further says
that part of the 4earness allowance, shall be treated
'dearness pay’, in different pay ranges specified in the
said Office Memorandum for the purpose of retirement
wEneFits, Upto pay range of Rs.300/-, 36% of the pay shall
be deemed to be dearAess pay. Similarly, in respect of pay
’ |

range above Rs.300/- and upto Rs.2157/-, 27% of the pay
subject to a minimum of Rs.108/- and maximum of Rs.243/-
shall be treated as amount of dearness pay. In respect of
pay range above Rs.é157/- and upto Rs.2399/-, the dearness

pay shall be the am;unt by which the pay falls shprt of
Rs.2400/-. In the case of officers drawing pay above
Rs.2180/- and retiring on or after ist December, 1978, the
amount of dearness bay to be treated for the purpose of
retirement benefits,  has been specified in the said Office
Memorandum. In paragraph 3(1) of that Office Memorandum, it
has been said that| 'the dearness pay shall count as

emoluments for pensibn and gratuity in terms of Rule 33 of
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the Central civil services (Pension) Rules, 4972. But, in
the case of persons who have already retired on oOr after
30th September, 1977/Ast December, 1978, put within ten
months of those dates,lthe ultimate average emoluments will
be calculated accordinq to the procedure prescribed. In the
case of persons, who retired between 30th september, 1977
and 28th February, 1978, and on or after ist December, 1978
put not later than 30th April, 4979, one-half ofl the

dearness pay, approprﬂate to the pay equal to such average

emoluments, shall be édded to the average emoluments. In
|
the case of persons, who retired after 28th February, 1978
\
and after 30th April, 3979, full dearness pay appropriate to
the pay equal to such‘average emoluments, shall be added to
the average emoluments. 1t further provides that pension
and gratuity of persons, who have already retired on oOr
after 30th september, 1977, shall be recalculated on the
pasis aforesaid and a?rears, if any, be paid subject to such
. | :
adjustment as may be necessary. paragraph 4 of the said
\
Ooffice Memorandum saﬂs that persons, who retired on or after
30th September, 197] put not later than 30th Apr11,“_19?9,
will have an option po choose either of the two alternatives
given in the said office Memorandum: -

"(a) to have their pension and DCR Gratuity
calculated on their pay excluding the
element of Dearness Pay as indicated in
para 2 above in accordancae with -the_.
rules in force on 30.9.1977, and get
graded relief on pension-to “the full

axtent admissible from time to time;
| : iy :

| OR

(b) to qave their pension and DCR Gratuity

A S A AT I ey SR
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reca1cu1ﬁﬁed after taking into account

the ele ent of dearness pay. In such

cases, the first four instalments of
graded relief sanctioned upto the
average |index level 272 will not be
admissible; these pensioners will be
entitled only to the instalments of
graded relief sanctioned peyond the
average index level 272."

| ;

The aforesaid Office Memorandum introduced a
scheme 1t0O treat a portion of the dearness allowance as PaY
in respect of Government servants, who retired on Or after
30th September, 1977. With reference to different pay
ranges, amount of dearness pay has been fixed; that dearness

2 \ i .
pay is to be counted as emoluments for pension and gratuity
in terms of Rule 33 oflthe central civil Services (Pension)
Rules, 1972. Thereafter, an option has been given tO
persons who have reti?ed on or after 30th september, 1977
put not later than 30th April, 1973, to exercise an option
|
out of the two alternatives, of getting pension and death-
cum-retirement gratuity, calculated either by excluding the
element of dearness pay or by including the element of
dearness pay. It can'be said that the office Memorandum in
guestion has evo1qu a concept of treating a portion of
dearness allowance as pay 1in respect of officers in
different pay ranges fixing different pércentages of the
amount of dearness pay for purpose of retirement benefits.
\ 215 = e
The lower the pay range, the higher is the percentage of the

dearness pay. Thereafter, such dearness pay is to be taken

into consideration for fixation of pension and gratuity.
| ,
Now the question which is to be answered is as to

5 1



whether even this Office ﬁemorandum suffers from the vice
indicated in the aforesaid case of D.S. Nakara (supra)? Is
it discriminatory and arbitrary so as to be violative of
Article 14 of the C?nstitution? Does it create
classification among the equals? can it be said that if the
concept ofltreating a portion of the dearness allowance as
pay, was to be 1mplemenﬁed for the purpose of retirement
pbenefits, then it shou?d have been applied to all the
retired Government servanis, irrespective of their datés of

retirement?

public service is bijlateral in nature in the sense
that a public servant is remunerated for the service he
renders to the pub11c; such public servant sha11 get
pension after retirement, is one of the integral part of his
employment. That is why it has been repeatedly said by the
courts that pension is qot a charity. Every public servant
becomes entitled, after retirement for pension under the
relevant rules for the service he has rendered to public for
years. Keeping 1in view the services rendered in the past and
to ensure that they 1live and lead a dignified 1ife “even
after superannuation, the Government has been revising the
rates of pension or providing certain additional benefits
from time to time. Bu# the demand of retired personnel is
that throughout they should be treated at par and as a class

with persons who retire later.

whenever the Government or an authority, which can

be held to be a state within the meaning of Article 12 of
| :

|
5 kS
by |
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the Constitution, frames a scheme for persons who have
superannuated from service, due to many constraints, it is
not always possible to extend the same benefits to one and
all, irrespective of the dates of superannuation. ‘As such
any revised scheme in respect of post-retirement benefits,
if implemented with a cut off date, which can be held to be
reasonable and rational in the 1ight of Article 14 of the
Constitution, need not be held to be invalid. It shall not
amount to ’picking out a date from the hat’, as was said by

this Court in the case of D.R. Nim v. Union of India, AIR

1967 SC 1301, 1in conniction with fixation of seniority.

Whenever a revision t%kes place, a cut off date becomes
imperative, because the benefit has to be allowed within the

financial resources available with the Government.

A supplementary affidavit has been filed on behalf
of the Union of India, stating that the Third Pay Commission
in its report recommended:-

"We recommend that should the price

leval rise above the 12 monthly average of

272 (1960 = 100) Government should review the

position ani decide whether the dearness

allowance scheme should be extended further

or the pay 'scales themselves should be

revised.” : -

It has been further stated that consequent upon the sharp
rise in-prices, the employees started demanding the merger
of dearness allowance with pay. After negotiation with p@g
staff side, the Government agreed to the merger with pay of

the .dearness a11owancz at 272 level, at least for purposes

of pension and other retirement benefits, and the aforesaid

_ Office Memorandum was issued.

i
i
3
1
|
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- .
) The concept of ’dearness pay’ was evolved in
respect of employees in different pay ranges with different
percentages of the dearness pay. Thereafter the pension and
gratuity were worked out and an option was given to persons,
who retired on or after 30th September, 1977 but not Tlater
than 30th April, 1979, to choose either of the two
alternatives - (i) to have their pension and death-cum-
retirement gratuity calculated on their pay excluding the
element of dearness pay as indicated 1in paragfaph 2 of |the
said Office Memorandum; or (ii) to have their pension and
death—cum—réﬁirement gratuity recalculated after taking into
account the element of dearness pay. If the stand of the
respondents is to be accpeted that this scheme should have
been made available, without there being a cut off date, to
all including those who have retired even 20 to 25 Yyears
before the introduction of the scheme, then, according to
us, the whole scheme shall be unworkable, because it is
linked with the payment of dearness allowance, which 1is
based on the level of price index. Différent
institutions/departments have 1introduced the system of
payment of dearness @allowance at different stages  to
mitigate the hardship of their employees w{th the_ rise in
the prices of the esEentia1 articles as a result of the

inflation.

|
" On behalf of the Union of India, it has been

stated that in the aforesaid Office Memorandum dated 25th

May. 1979, 30th September, 1977 was fixed as the cut of f
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date, with reference to|the average cost of 1iving index at
272, which fell on 30th September, 1977. It has been
further stated that those who were entitled to the benefits
of the said Office Me$orandum. were given option either to
opt for the revised formula or retain the existing formula.
some of the persons éntitled to the new formula opted to
retain their existing position, because in their case the
application of the new formula would have resulted either in
the reduction of the total pension oOr the increase which
would have been only ﬂargina1. 1t has been said that under
the * Office Memorandum aforesaid, dearness allowance with
’ reference to average Qrice index level at 2?2 Qas £reated as
dearness pay for the purpose of pension for those who
retired after 30th |September. 1977. 1t has also been
pointed out that pensioners, who retired on or after 30th
september, 1977 with the benefits of dearness pay. became
entitled to less deaLness relief, as compared to those who
reﬁired before 30th September, 1977 or retired after 30th
september, 1977, but'had opted not to get the benefit of the

impugned Office Memorandum.

\
In respect of grievance regarding encashment of

earned leave upto max imum encashment of six months’ leave,
which was made avaihab1e, it was pointed out ﬁhat 1t-was a
new facility allowed to serving Government servants and as
such a date had to bg fixed for 1its application. The date

of its operation was fixed 1in consultation with the

representatives of the Government servants. Respondents,

O
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who were not in servicg on the relevant date, cannot make
any grievance of the scheme regarding encashment of earned
leave to a maximum peribd of six months.

Regarding the family pension scheme, it has been
pointed out, that the #amily pension scheme was introduced
with effect from i1st January, 1964. Then the scheme was a
contributory one and each Government servant to be entitled
to family pension under the scheme, had to contribute two
months’ pay or Rs.3600/- (the maximum amount of Rs.3§00/—
was raised to Rs.5000/- with effect from 1.1.1973),
whichever was less. However, with effect from 22nd
September, 1977, the scheme was made non-contributory.
Thereafter, there Waﬁ. no obligation on the part of the
Government servants to contribute any amount for being
eligible for family pe?sion. As the respondents were not in
the service on the said date, they were not eligible for the
benefit aforesaid and the guestion of refunding the amount
contributed by them unéer the old scheme, while they were in

service, did not arise.
|
According to us, for the reasons disclosed on

behalf of the appe1}ant-Union of India for fixing 30th
September, 1977 as the cut off date, which date was fixed
when the price index level was 272, cannot be held to bé
arbitfary. The deciéion to merge a part of the dearness
allowance with pay, when the price index level was at 272,

appears to have been taken on basis of the recommendation of

the Third Pay commission. AS such it cannot be held that
| :

e e i
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the cut off date has bee? selected in an arbitrary manner.
Not only in matters of revising the pensionary benefits, but
even in respect of revisipn of scales of pay, & cut off date

on some rational or reasonable basis, has to be fixed for
extending the benefits. This can be j1lustrated. The
Government decides to revise the pay—sca1e‘of its employees
and fixes the 1st day Bf January of the next yéar for
implementing the same orithe i1st day of January of the 1last
year. In either case, 2@ big section of its employees are
bound to miss the said revision of the scale of pay, having
superannuated pefore that date. An employee, who has
retired on 31st December'of the year in question, will miss
that pay-scale only by 2 day, which may affect his
pensionary benefits throughout his 1life. No scheme can be
held to be foolproof, sp as to cover and keep in view all
persons who were at one time in active service. As such the
concern of the court should only be, while examining any
such grievance, to see, as to whether a particular date for
extending a particular benefit or scheme, has been fixed, on

objective and rational considerations.

In the case of Action Committee south Eastern

Railway Pensioners V. Union of India, (1991) Supp. 2 SCC

544, +the concept of ’dearness pay’ was examined, including

the two options which had been framed, beyond average price

index level at 272, fiang a cut off date. It was held that

merger of a part of the dearness allowance as dearness pay
‘

on average price index level at 272, with reference toO

differant pay ranges, was not arbitrary in any manner and

‘;)

E
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|
the principle enunciated in the Q;g;_ﬂggggglg case (supra)

was not applicable. |

A Constitution Bench in the case of Krishena Kumar

v. Union of India, (1990) 4 SCC 207, considered the
grievance of retired Rai1wa employees., saying that before
1957 the only scheme for post-retirement benefits 1in the
Railways was the Providedt Fund Scheme. This Scheme was
replaced in the year 1957 by Pension scheme. The emp1oyees;h
who entered Railway service on or after April 1, 1957, were
automatically covered by the pension Scheme instead of
Provident Fund Scheme. TLe employees, Who were already 1in
the service on April 1, ﬂ957, were given an option either
to retain the Provident Fund penefits or to switch over to
the pensionary penefits, qn the condition that the matching
Railway contribution already made to their Provident Fund
Accounts, would revert to the Railways on the exercise of
the option. On behalf of the petitioners, it was pointed
out before this Court thaL when two alternative benefits had
been given, they were more or l1ess equal. But the pension
had thereafter been libeLalised manifold to the penefit of
the pension retirees. Noisim11ar benefit had been extended
to those who retired opting for pProvident Fund. Had the
petitioners known about the subsequent pensionary benefits,
they would have also opted for pension instead of Provident
Fund. Grievance was éTso made about the cut off date,
saying that it was violative of Article 14 of the

\
constitution. Dismissing the writ petition, this Court held

' g
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that on principle of Q.é. Nakara's case (supra), it cannot
be held that Provident Fund retirees, Who had opted for the
same, were being discriminated because the pension retirees
in course of time because of revision, were petter placed.
The contention that a fresh option be given was also
rejected, because after exercising the option the Provident

Fund retirees formed a separate class from pension

retirees.
Another constitution Bench in the case of Indian
Ex-Services League v. Union of India. (1991) 1 SCR 158, had

to consider the grievance of ex—-servicemen, claiming oOn
pasis of the decision in D.S. Nakara’'s case (supra) that all
retirees, who held the same rank, jrréspective of their date
of retirement, must get the same amount of pension. A claim
nad also been made for grant of same death—cum—retirement
gratuity 1o pre-1.4.1973 retirees, as had been granted to
post-1.4.1979 retirees; claim had also been made for merger
of dearness allowance backwards. while negativing the
claims aforesaid, it was pointed out that the conclusion of
this Court in D.S. Négara’s case (supra), was in context of
the benefits of liberalisation given in accordance with
1iberalised pension scheme, which had to be given equally to
all retirees, irrespective of their date of retirement and
those benefits could not be confined to only the persons who
retired on Or after the specified date. After referring to
the Krishena Kumar's case (supra), it was said:-
“we have referred to this decision merely to

indicate that another Constitution Bench of
this Court also has read Nakara decision as

R R e
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one of limited application and there is nho

scope for enlarging the ambit of that

decision to cover all claims made by the
pension retirees or a demand for an identical
amount of pension to every retiree from the

same rank irrespective of the date of

retirement, even though the reckonable

emoluments for the purpose of computation of
their pension|be different.”

In the case of at 'f i i ’
Association V. e F hr sh, (1986) 3 SCR 383,
the order in guestion provided that retirement gratuity may
be 1/3rd of the pay drawn at the time of the retirement for
every 8iX month1y'ser¢1cé, subject to maximum of 20 months
pay 1imited to Rs.30,000/-. This order was made effective
from 1ist April, 1978. ‘The petitioners, who were Government
employees and had retired before 1st April, 1978, contended
that the gratuity being a part and parcel of the pensionary

|

benefits, they were also entitled to the same
retrospectively. on behalf of the State, it was pointed out
that the gratuity whiéh had accrued to the petitioners prior
to 1st April, 1978, was calculated on the then exigting
rules and pay, and such petitioners formed a distinct class,
for the purpose of payment of gratuity, from others who
retired after 1st April, 1978, the date from which the

revised pension Au1es were made applicable by the
Government. This Court held that the upward' revision of

gratuity which took|effect from a specified date 1i.e. ist

April, 1978 with prospective effect, was legal and not

violative of Article 14; the principle of D.S. Nakara’'s case

(supra) was not app1hcéb1e.

- o
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In yet another case of A1l India Reserve Bank

M@_Aﬁ_&oﬂﬁﬁm v. Union of India, AIR 1992 SC

767 = (1992) Suppl. 1 scc 664, the Retired Officers
Association of the Res?rve Bank of India questioned the
validity of introduction of pension Scheme in lieu of
Contributory Provident Fund Scheme. The Bank employees, who
retired prior to 1st January, 1986, had not been given
benefit of the said Pension scheme. It was held that the
said cut off date was neither arbitrary nor artificial or

whimsical. |

The scheme ?o merge a part of the dearness
allowance for purpose of fixihé the dearness Ppay, was
evolved, and was 11nkeg with the average of cost of 1iving
index fixed at 272, which fell on 30th April, 1977. In this
background, it cannot be said that the date, 30th September,
1977, was picked out in an arbitrary or irrational manner,
without proper app1idation of mind. The option given 1o
employees, who retired on or after 30th September, 1977 but
not later than 30th Aﬂril. 1979, to exercise an option to
get their pension  and death—cum—retirement gratuity
calculated by exc]ud%ng the element of dearness pay @as
indicated 1in the aforfsaid office Memorandum or to get it
included in their pension and death-cum-retirement gratuity,
was not an exerciseito create a class within c1ass; The
decision having a nexus with the price index level at 272,
which it reached on‘SOth september, 1977, Wwas just and

valid. it has been rightly pointed out that respondents

nad never been in re@eipt of dearness pay and as such the
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Office memorandum in qqestion cou

-t he A B T

1d not have been applied to

them. Similarly, the encashment of leave was a new Sscheme

introduced which éou]d

not

have been extended

retrospectively to respondents, who had retired before the

introduction of the said scheme.

respect of family pension

scheme

gsame can be said even in

which was earlier

contributory, but with effect from 2ond September, 1977 the

scheme was made non—gontributory.

being in service on the said date,

The respondents t}ot

were not eligible for the

said benefit and no guestion of refunding the amount} which

had already been contriibuted by them,

did arise. According

to us, the High Court was in error in applying the principle

of D.S. Nakara (supra) in the facts and circumstances of the

Accordingly, the appeal is allowed. The judgment

aside.

in the facts and

circumstances of the case, there will be no order as to

Y
present case.
\
of the High Court 'is set
|
\ costs.
|
|
New Delhi,

March 17, 1994

(N.P. SINGH)
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CIVIL APPEAL NOS.1775 TO 1778 OF 199%.

Union of India & Anr. e e s Appellants.
Vs.

B.Ranga Joshi & Ors. .« .Respondents.

Sir,
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dated the 30th June, 1994/ 5th July, 1994, I am directed to
transmit herewith for necessary action a certified copy of the
Decree dated the 17th March, 1994 of the Supreme Court in the
said appeals.
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‘ Sup. C. 52
IN THE SUPREME COURT OF INDIA ;

ERIMBOAICIVIL APPELLATE JURISDICTION: Jifiod | -

| { ;dﬁwyiﬂékVWﬂ (
5 48 67 1i ) 1“\9541%?:“ ' (Judl) J

| o i S RS e e e 10 |
Boex ' Supreme Court ABK [ndi y
CIVIL APPEAL NOS.1775 TO 1778 OF 499k  thdm |

ARISING OUT OF3 l‘

gETigégNS FOR SPECIAL LEAVE [TO APPEAL(CIVIL)NOS-93AG to 9349

F L |

{(Petitions unaer Article 136 of the Constitution of lndia irom
the Order dated 30th October, 1986 of the Central Administrative
Tribunal,Bangalore Bench at Bangalore in Application NoS « 1296=
1299 of 4986).

1. Union of India through Secretary,
Ministry of Finance, New Delhi=110 001.

2. Secretary, Department of(Posts),
Ministry of Communication, New Delhi
- 110 001 . | 'ooAppellantst

Vs, |

|
1. B,Ranga Joshi, 5/o Venkatarama Joshi,
Retired Head Post Master, Residing at
Chitpadi, Udupi=576 101, Dakshina Kannada.
|
2., K.Gopalkrishna Shenoy, s/o Aarith Shenoy,
Reffsed Asstt. Post Master, residing at
Narasimha Wivas No.2, Beedina Gudde,
Upudi-576 101. liEr

3. Ko Sadananda Kamath, s/$ K.Devaraya Kamath,
Retired Postal Assistant, residing at Car
Street, Barkur - 576 210, Dakshina Kannada.

4, Consumert's Education and Protection
Foundation by its President, Board of
Trustees Sri P.Rabindral Nayak, Upendra
Bang, Near Kalpana Cinema, Udupi=576 101

Dakshina Kannada. eseRespondents.
|

| 1?th MQI‘Chj 199&;

CORAMS
\

HON'BLE }’1;\' . J.Uln_fl C_Ll 1 .I cAIEjIADI

For the Appellantss Mr., N.N.Goswami and Ms, K.Amareswari,
Senior ALdvocates,
(Ms. Kitty Kumermangdem, Ms. A.Ayyangar,
M/s.| AeD.N.R20, Co.VeS.Ra0, V.K,Verma and
Wasim A.Qadri, Advocates with them).

2 The Petitions for S#ecial Leave to Appesl, above-mentioned
alongwith connected matters being called on for hearing before

this Court on the 25th and 28th days of Jamuary, 1994, UPON ‘

»
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perusing the record and %earing counsel for the appellants herein,
the Court took time to consider its Judgment and the matters being
called on for Judgment oé the 17th day of March, 1994, THIS COURT
DOTH grant Special Leave [to Appeal and in disposing of the
resultant Appeal in term% of the Judgment dated 17th March, 1994
of this Court in Civil Appeal No.517 of 1987 entitled Union of
India Vs. P.H,Menon and qgﬁ. DOTH ORDERS$

1e THAT the Order dated 30th October, 1986 of the Central
Administrative Tribunal, ?anga{g;e Bench at Bangalore in
Application Numbers 1296 to 1292 of 1986, be and is hereby set
aside and in place thereok an Order dismissing the sald
Application Numbers 1296 to 1299 of 1986 filed by the respondents
herein, before the aforeséid Tribunal, be and is hereby
substituted; _ ‘

2e THAT there shall be?no order as to costs of these appeals
in this Court; '

AND THIS COURT DOEHtFUhTHER ORDER that this ORDER be
puhctually observed and c?rried into execution by all
cnncerneds ‘

WITNESS the Hon'ble Shri Manepalli Narayanarao
Venkatachaliah, Chief Jus£ice of India, at the Supreme Court,
New Delhi, dated this thel17th dsy of Merch, 199
| Sdf—
| (I 47 +SACHDEVL)
| JOINI REGISTRAR

A

—



SUPREME COURT
CERWNAS CIVIL APPELLATE JURISDICTION o

X $i48
' CIVIL APPEAL NOS,1775 TO 1778 OF 199,

Union of India & Anr. Appellants
B—FT__
Versus
B.Ranga Joshi & Ors. Respondent S

‘CENTRAL ADMINISTRATIVE TRIBUNAL,
BENGALORE BENCH A7 BANGALORE,
ADDLiCATLON NUMDErs 1296 10O 1299 of 1986.

DECREE DISPOSING OF THE APPEALS
WITH NO ORDER AS TO COSTS.

Datedthe  q77¢n day of  March 1994

Farmeshwaran,

cate on Record for the Appellants,.
Compared with SHRI

No. of folios Advocate on Record for

SEALBD MY [ FRESENC
‘jﬁll.&
"'
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