BEFORE THE CENTRAL ADMINISTHATIVE TRIBUNAL .
BANGALORE BENCH, BANGALORE

DATED THIS THE TWENTY SECUND DAY CF DECEMBER . )
11986
Present ¢ Hon'bls Shri Justice K.5. Puttaswamy ees Vice=Chairman
Hen'ble Shri L.H.A. Rego ves Member (A)
|

APPLICATIUNS NU,1285/66(T), 1353(T) AND

1345/86(T)

R. Gangaraju,

No.116, Pelice Line,

Byatarayanapura,

GEF Pest, Mysers Read,

Bangalere2-560 026, | : -

K, Mahadeswara,

Demmasandra, '
Via Sarjapura,

Bangalere District,

Aswathanarayana,
.254/6, 9th Main Road,
Sampangiramanagar,
Eangaleore=560 077, ees Applicants

(Shri M.S. gid'.!!araju see Rd\fﬂcat'ﬁt)

V. |

Union ef India represant-d

by thz Sscrztary, |
Department of Space,

New Delhi,

ISHO Satellite Centre,

Peanyz Pest, Bangaler==560 058
rapressntad by its Dirsctor.

Centrellsr, ISRO Satsllite Cantre, .
Peenya, Bangalore-~580 058, . Respendents

(Shri M.S. Padmarajaiah ... AdvcEate)
%

Thas= applications came up for h=aring befersz this Tribunal,
|

Hon'k1o Membesr (R)-waﬁz the | followings

These are in all,thrwa applications transfarred undsr Section
29 of the Administrative Tribunale Act, 1985, te this Bsnch, whersin
thas ord r of removal frem scorvices passed by the third respondent as

|
the Disciplinary Authority (QA) and medifi=d to that of compulsery




1) (2) (3) .

(2) Shri K.Mahadeswzra I Absantaed himself Frombuty as a
drivar on 3.9.1983, Wwithout prier
intimation and sanction.

| IT Did not report himsslf for duty on
5.9.1983 as driver,

IIT Absanted himsalf from duty on
?.9.19833without parmission,

IV Rafused to take duty slips for
extra trips to bes performed by
Bus on 4.8,1983 and 24.£,1983
and disobasysd orders,

V Cerried 7 unauthorisad psrscns on -
3.100983 by Bus No. MEE 6364.

(3) Shri Aswathanarayana |1 Carriad unauthorissd personnal & §
| on 8,8,1983 by Bus Nn, CAA 1891

IT Took the abovas bus on 8,8.1983 on
an unapproved route,

III Carrisd unauthorisesd psrsonnal by
bus on 25.7.1983 despite earlisr
warning.

6. The saliant dstails of tha result of thes dapartmsntal snquiry
against sach of tha thras applicants and of th2 penalty imposed by the

OA and tha AA are tabulated as under, to facilitatz rafersnce at a glancas:

Sl, Name of applicant Articlaes of Panalty impepsed by tha

Noe chirge preved DA AA
(1) Shri R.Gangaraju 11 and III* Renoved from Compulsorily re-
‘ sarvice with tired by ths

immediats affect Oirector ISRC

by the Controllsr Satellite Centre
of ISRO Satallite (Second Respondant)
Centre (Third Weefa3,12,1983,
fespondent. Order UOrder dated 19.4,84
datad 3,12,1983)

(ii) Shri K. Mahadeswara '} -d o- ~dgm=
: Crder dt.1.,12,83 we.2.f. 1,12,1983
Order dt.lS.4.84

(iii)Shri Aswathanzsrayana I and III —do- —do—
Order dt.21.,11.83 we.2.f. 21,11,1983
Order dt.19.4.84,

Te Aggrievad by ths decisions of the AA and DA, the applicants filad
writ petitions in th= High Ceourt of Judicature, Karnataka, which are
|

now transfarred to us and are ths subject mattsr &f the applications

before us. |
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8, We have heard carzfully ths rival contentions and axamined

tha matsrial placed before us,

|
9. The learnsd counsal for ths applicants, Shri Siddaraju,

\
contends, that the ordars passad by tha DA and ths AA are without

|
- I3 - | -
application of mind and ars contrary to facts, circumstancas and

law and are therefors viclative of Articles 309 and 311 of the

Constitution; that ths impUQAad ordare ars 1illegal, as the

| ;
authority who initiated tha disciplinary procssdings and imposad

tha psnalty of removal from s%ruica, was subordinszte to ths BAj;
1
that the charges framed cannot be deemed as misconduct under the

| .
rules; that the Inyuiry Officer (IC) was highly biasasd in favour

|
of the managemant and was thus unfavourable te the applicantsg

|
that the 10, DA and AA have misconstru=d the explanation of tha

y . \ :
applicants,as having accepted tho charges and arrivsd at an erronsous

conclusion; that th= punishmcét imposed is of tha nature of victi-
misation, on account of ths aﬁplicants having takesn a lsaiing rols
in the formation of associatién of drivi:rs and not coop=rated in

the implemantation%F the new “Split system'", and that the impugnad

s ¢ ol o s
orders ars mal%figg and discriminatory as othzr drivers have been

lat off with a mere warning for similar chargss.
|

10. Shri Siddaraju took us through thz following catena of Suprame
|

Court dscisions, tn substantiate thms cas? of the applicants. He

first relisd on the rulinc in 1979 SCC (L&S) CHIEF JUSTICEI CF ANDHRA
\

PRADESH V. LoVeAs DIXITULU AND UTHEHSvin ragard tc intarpratation
|

of Articl%535 of thz Constitution, in the context, that the Suprems

Court had held in this case, tLat th2 pousr to promote an official,

|
did not nacessarily imply delegation of powsr to appoint him. The
| .
contanticn of Shri Siddaraju is, that Shri R, Gangaraju was first
; |
appoint=d as LVD in ISSF on 1,10,1873, by tha Projact Diractor, ISSP,

ISRL Centre and was later prométed as HUD on 14.7.1980 by the




—_
Contreller ISRD Satellite CunLre iz., the third respondent uho
according to Shri Siddaraju, Las lowor in rank than thz Project
Dir=zctor, ISSP, ISRC. W=z haui carefully perused the OFfice Urder
datad 14,7.,1980,in ragard tc éhe appelntmant of Shri Gangeraju as
HUD,which reads as under: .

"az0/1(005)/80 July 14, 1980
| .
OFFICE OROER
\
Cn the rscommzndation of ths Selection Committee which met on
Ju:ly 9, 1980, Shri i, Ganparaju, Light Vehicle Oriver, ISAC, is
appointed as H-avy Vehicls Drivsr on a basic pay of Rs.320/- in the
grads of Poe%20=0=326=0=707=10=400/~ plus allowancss as admissible
from time tec tima.

2. He will be on prchation #or a peried of one ysar from th= date
of his appointment, which may be extendsd or curtailed at ths
diseration of the compstant autherity. During the probation peried,
if thz szrvices of Shri R. Gang:raju is not satisfactory, he will b=z
revarted back as Light Vehicle Oriv r.

~

3 He will ceontinue to be gobarn@d by the terms and conditions
of sszrvice undar ths ral-vant rul=e an? ord-rs of ISRC, as amanded
from tima to time, |

dg Tha appointment is eFFactHUﬁ frem the date of his taking ovar
the duti=s of ths post of H:auy Yehiecls Drivzar at ISAC, Bangalors.

Se If these conditicons ars accaptabl:, Shri Gangaraju may report
to the Administrative Officer-II, ISAC,-Bangalora within 10 days
from tha dat= of rzcaipt of this ordar.
Sd/=
{P.G.Puranik)
Controllec”
|
11. Thie order on its plain reading revzals, that the appointment
\
of Shri Gangaraju was in thz naturs of & fra2sh appointmant as HVD
|
and not a promoticn from the post of LVD. Shri Siddaraju, howasvar,
‘ .
lay emphasis on the concluding line in para 2, of the abovs (rder,
|
which referr=d to the contincancy of Shri Gangaraju reverting back
\
as LUD, in case his servicss as HUD, during his preobationary period
|

wera not satisfactory. On this pre=misa, Shri Siddaraju contmnded,
\

that the appointmsnt of Shri Gancaraju to the post of HVD, was by
|

way of promotion and not as fresh appointm:nt. Extending his line
\
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17, It is strangs, that while the quéstion of competence of tha
DA, in imposing the penalty of Iremoval from service is now bezing
raised belatedly, befors this B:nch, none of the thre=as applicants
bestirred themsslves in the matter,in time, befors the concernsd
authorities, including the AA, but remained complacent throuchout
and thereby acquiescad in the cémpeten:é of tha DA to impos= tha
panalty, Ths l=gal position in this regard has been well set out

by Sed. de Smith, in his "Judicial Feview of Administrative Action",
At page 314 he observes as follows:

"A decision made without jurisdiction is void, and it cannot
be validated by tha express or implisd consent of a party
to the proceedings. It d&ns not a@lways follow, howsvsr,
that & party adversely affected by a void decision will be
able to have it sct aside, As we have sesen, certicrari and
prohibition ara, in c¢eneral, discreticnary ramedies, and
the conduct of th2 applicant may havs besen such as to dis-
entitle him to a remeady. Whether the tribunal lacked juris-
diction is cnm guestion; whazther the court, having regard
te the applicant's conduct, ought in its discrstion to set
aside the proceadings is another, The caonfused state of
the present law is dus largely to a failurs to recognisa
that thes» ars two separate guesticns."

18, It follows therefrom, that‘a parson, who though aware of a

lacuna in or lack of jurisdictiEﬁ, does not raise any objection

on that ground at the appropriat; timz, but acquiesczs, ostensibly

taking ths chance cof a decision in his favour, will be disentitled

to a writ of c=rtiorari. At pag; 315 of his ebove book, de Smith
|

further observes on this point, as unders.

"The right tec certiorari or prohibition may bes lost by
acquiescencs or implied waivar. Acquiescance means
participation in proceedings without takinc objection
to the jurisdiecticn of the tribunal onca the facts civing
ground for raising the objactisn are fully known., It may
taks the form of failing tg object to the statutery qua-
lification of a member of the tribunal, or appealing to a
higher tribunal, against the decision of the tribunal of
first instance without raising thz quastion of jurisdiction."

15. In this connection it is alsc pertinent to cite what a
\

Division Banch of the High Court of Judicature, Karnataka, cbsarved

. v
in & Civil Petition No.400 of 1661, through Kalacats 3. The
/8
following is the observation whiﬂh is relevant to the case befors us:
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|

that other drivesrs hav= boen lightly dealt withﬂfur similar o
misdemaanour, as comparczd to‘thu applicants and thatthis is
discrimin%%y is not tenabla, as the facts and circumstances
rulating.tc'aach casez are dififferent and azven in the case of

the applicants, they waras leqiantly dealt with sarlisr, as

brought out in the forageoing and had to bs meted deterrent

punishmant in the instant casL for incorrigible misconduct,

26, Ae all the contenticns pf the counsel for the applicants 4
fail, these applications are liabls te be dismissed. Uue,

| .
therefore, dismiss the sames accordingly, but with no order

as to costs, \
p

vIcE EHATRIAN MEMBER (A){R)U 222 -5L,

bsv |
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of argument further, Shri Siddaraju submitted, that the Project
Oirector, 1SSP, ISRU, whe had zctually appointed him first to th
oricinal post of LVD, en l.lﬂ.lg73, was the lawful appointing aﬁthority
and not the third respondent, mpo had m=rely promotad him frem the

post of LVD to HVD on 14,7.1980 and who was infarior in rank to the
formar, Furthermore, acccrﬂingito him, the third raspondent, who

had imposead tﬁa punishment of removal ffom service on Shri Gangaraju,
on 3,12.1973, had act=d bayond Ais competance, as he was not truly

the appeinting authority,

12, Shri Siddaraju soucght to buttrsss his abouva contention, by rely-
ing on ths decision in 1580 SCCéL&S) 1 (197%) 4 SCC 285 - KRISHNA KUMAR
Ve DIVISIUNAL ASSISTANT ELECTRIQAL ENGINEER AND OTHERS — wharain it

was ruled, that as the apﬁ@llant was rsmovsd from service, by an
authority subordinate in rank to the appointing authority, this

action was vinlativs of Article 311(1l) of the Constitution and that
subsequent dalegation of power Jc a subordinate authority, to make
appointmant to the post in quasﬁion, would not confar on him power

to remove from service, a psrson appointed bLefore such delegation of
] p Pp G

pUU}?r. |

13, 5hri Siddaraju alsc endsauofr&d to fortify his point further, by
taking racuﬁrse to the rﬁling of the High Court of Karnataka in AIR

1969 MYSGRE 4 (V56 C 9) in MYSORE SRTC V KHADA MOHIDDIN, that a civil
servant should not be daprived of the valuable constituticnal

guarante= given to him, undsr Arkicl@ 311 (1) of the Constitution,

for no fault of his, merasly becauss, the authority which appointad

him, had csasesd to axist and that th= meaning of that Article was,

that if there was no officer of‘aqual rank to thes appointing authurityq
then, the order would havs to be passed by an officer of superior rank

and that in no circumstances, cab such an ordsr be passad by an

officsr of lessar rank.
N

p

¥
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14, Ws shall first deal with the contantion of Shri Siddaraju

that the third respondent i.c. the Controller ISRC Satsllite Centra,
was not compatant to impose ths psnalty of rsmoval from s=rvice, on
all the thrse applicants, undﬂriths fules, as he was not the
appointing authority. According te him, all thaese applicants wers
initially appointed as drivers by the Projsct Uiractor, ISSP, ISRC,
who was the proper appointing aJthnrity and was, ther=fore, competant

to impose this panalty. In the cass of Shri Gangaraju he ass%}s,
o

that h=z was firét appointed as LVD on 1,10,1873 by the Froject
Director, I8SP, ISRC and that his naxt appointment to thz post of
HVD on 14,7.19830, when the orgsnisation bacame a Department of the
Gov=rnment of India, was not by way of dirmct recruitment to this
post, but by way of prenction. We have cobszrved =zarlier, in para 10
supra, that a plain reading of the Office Order datsd 14,7.1980,
signed by the third respondsnt, (a copy of which has hasn reprgduceq
in that para) reveals, that the Fppcintm@nt of Shri Gangaraju was in
the naturs of a fresh appointmen£ as HUD and not a promotion from

th

€]

post of LVD, as contsndad by Shri Siddaraju,

! %
15, Shri M,S5. Padmarajaiah, thz learnasd counssl for the respondents
submitted, that Shri Gangaraju, th=z applicant, was appointed as HVD
by opan sslsction, against a post that was advertised, and therefore,
tha conteantion of Shri Siddaraju, that the applicant was msraly
promotﬁ#ﬂ’as HVD, is not borne by facts. 4e are inclined tc agree

i

with 8hri Padmarajaiah, for the rsascns aforemznticned,

16, Shri Padmarajaiah further ruerred, that the posts of Projsct
Director, ISSP, ISRC and Controllar ISPU Satsllite Centrs, are of
tha same grade and rank and that consequsnt to the ISRC having be=n
convartad into a Govsrnment bodyL with effect from l.4.75, the
duties of thase two posts wsre clearly demarcated, in that ths
Project Director, ISSP, I5F0, was exclusivsly in charge of the
scientific aspect of ISSP, while the Controllsr was solely in charge
of administration, According to him,the Controller was not sub-

ordinate to the Project Director

| +
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"Can a party who saeks to challcmg: the jurisdiction of
ths Tribunal to which he has submitted himself be par-
mitted to raise the question of jurisdiction when he
invokes our powsr in a writ petition under Article 226
or 227 of tha Constitution? The pow:r ths High Court
is asked to sxsrcise is a discreticnary ons, and when
the party who has not challsnged the jurisdiction of
a Tribunal but submitted to it and took thz chance of
a decision in his faveur, later turns round when the
decision goes against him and challences th: jurisdic-
tion of tha very Tribunal, the High Court will not
exarciss its discretionary power in favour of such a
party. By r=fusing to exsrcise its discrstionary power
under Article 226 ar 227 of thaz Constitution, it is plain
that thes High Court is not holding that thes petitiocnar
by not challenging thez jurisdiction of tha Tribunal
confers jurisdiction upon it if that Tribunal has, in
fact, no jurisdiction, but simply tz1lls him that hs by
his own conduct is DtacluEaﬂ from invoking its discre-

tionary powers undzsr ths writ jurisdiction, no mattsr

whether the procsedings which hz szeks to quash ars

without jurisdiction, If they are without jurisdiction,

it is trus that no conduct of the party will makz them

with jurisdiction. But such considerations do not affect

the principle on which th$ Court acts in granting or

refusing to grant th: writ of cartiorari.”
This dicta was approved by a Divieion Bench in C.R. Gomiz v. MeReAeTe
1964(1) Mys L.J. 318, On thes: Wrinciplms that squarely covemthe
guzstion, we reject the beslated contenticn of tha counssl for the
applicants, that thz third raspendent was not competent to imposs

tha p2nzlty of removal from sarvﬂce on the applicants and that the

disciplinar Lroceedings were vitiatsd on this account,
P ¥ 0

20, The other contantion of sh;q Siddaraju, that tha I0, DA and the
AR, all misconstrued ths explanation of the applicants, as having
accepted the chargss and arrived at an srronesous conclusion, is not

]

borns by facts asfﬁeen frem the following. In thz course of their
examination it is ssz2n, that all thes thres applicants admitted the
chargas framed against tham, Euar thzn, out of the thrzs charges
each framed against S/Shri Gangaraju and Asuathanaréyana and five
charges against Shri Mahadscwara, only two chargss and one charge

mach raspactively, were hald as c#nclusiuely proved, by tha DA and

the AA-yide tabular statement in para 6 supra.



——

- 11 -

21, Scrutiny cf the past servics reocord of the applicants reveals,
that all the three of them had come for adverse notice for similar
misdemeancur and wers puhished[ Shri Gangaraju was warned on
3.1,1981, and Shri Mahadeswara| censurzd on 27.3.1579, for carrying
unautherised pasesng:rs and reduced on 8,1.1%81, by twe stages in
his tima-scale of pay, for miseonduct. Shri Aswathanerayana too,

was warnad on 26.7.1978 and 6,3,1979 zarlier, for carrying unautho-
risad passangers. It is apparent ther:frcm, that despite this

punishment, thzy had not made amsnds but wers inveterate in thair

misconduct. |

22. Notwithstending ths above facts and circumstances, ths AA took
a compassionatz view and minimised tha punishment imposed by the DA
to that of compulsory retirmmaLt, with affzct from the date of the

original order, thus rastoring pansionary banafits to the applicants.

23, The contantion of Shri Siddaraju, that the punishment smacks

5f victimisation falls tc the | ground in the licght of the foregoing.

24, His other contention, that ths charges framed do not constituta
misconduct under the CCSH, alﬁo does not hold watsr, as among other
thincs, the conduct of tha apﬁlicants in carrying unautheorised
passengers in the busss, belonging to the 158P, clazarly bewrays

lack of integrity and deumticq to duty on their part,sc as to

attract the provisicngof Rule i3(1)(1} and (ii) of ths CCSR, specially
whan thes misconduct had recuerad, dsspita punishment in the

immediats past.

25, The allsgation of bias againet the I0 is claarly an after-
thought, as at no tims, was this urgsd by tha applicants before

ﬁhe competent authority aarli?er, seeking for changs of the 10,

The contention of Shri Siddarlju in this bzhalf, is therefors,

make-balieve and is rzjscted. The plza of Shri Siddaraju, that

>

o




retirsment by the sacond FﬁSpﬂﬂdﬂntjaS the Appellats Authority (AA% r

has bean challenged by the= applicante, with a praysr te guash the
same and grant tham cons quanJial benzfits, All thase applications
being aliks on facts and the q;astinn of law bszing cemmen, we proposs
to dispose them, by a éommcn chef

\

24 The applicants were nngang @s Orivers in the erstwhiles Indian

Sciantific Satellite Projsct (ISSP) in 1973, Pursuant te the
|

dacisieon to convart the Indian Space Research Uroganisation (ISRU)

intc a Governm=nt Bedy, with affect frem 1.4.1975 and censzquant en

| -
declaration of slecticn by the applicants, they wer2 appointed as
drivers of ISSPaEithﬁ%he Goumr;ment Bady. Their relsvant ssrvice
particulars as drivars are giu;n belews

51l. Application Nama of tha Oriver Dates cof appeintment as Driver
NO- NO.

|
(1)1285/1986(T) Shri R. Gangaraju 1,10,73=As LVD in ISSP outside BOI,

\ 1.4.'75 As LUD in ISSP within GOI.
14.7.'80 As HYD in ISSP within GOI.,
|
(2) 1350/1986(T) Shri K,Mahadsswara 16.5.,"'"73 As LVUD in ISSP putside GOI.
\ 1.4.'75 As LDV in ISSP within GOI,
20.2.'76 As HUD in ISSP within GOI .
|
(3) 1349/1986(T) Aswathanarayana 16.54'73 As HVUD in ISSP putside GOI,
\ l.4,'75 As. HUD in ISSP within GOI.

-

N,B,:LVD means Light Vehicle Dirver,
HVD means Hezavy Vehicle Oriver,
GOI means Govezrnment of Indis.
\

3, Thsz details of the autherities whe appointed them as drivars in
|

.
the respactiveposts are as undsr:
1

S1, Names of the drivar Pest tp which app=- Designation of the appein=

Ng. -pinted ting autherity
S/Shri
(i) R, Gangaraju LVD-ISSP Project Directer, ISSP,
ISRD, Bangalore,
LUD—ISS? in GOI - g
HVD=ISS5P in GOI Contrellar ISRC
\ Satellite Centre(3rd Respondent):
(ii) K, Mahadesuwara LUD—ISSW Pro ject Director, ISRO
Satellite Centrs,
LUD-ISSP in GOI  —do-
; HVD-ISSP in GOI —do-
(iii) Aswathanarayana HUD—ISSJ ~do=
HUD—ISS# in GOI ==

NB: ISSP means Indian 5ciantifii Satallite Preject, B"angaleres
{&_ ISR0 means Indian Space Research Organisatien.
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D.No. _éjgrl \t R
SUPREME COURL Oz 4. -+
0, A \"Q & NEW DELHI -
(%r/ N * Dated_] 15“' Absil, )‘i&;
A |

'The Additionel Registrar,
?Lpreme Court of India,

"~ To : : ,
Qe REElctriI‘, iy ’\(G\L (\r'&VM\\\g\"éaL‘m}‘
U A et A gt

PETI’PI‘;& FOR SCECTAL LEAVE TO APPEAL(CIVIL)NO 26X [ /9]
(Petitign urde Artlble 136 of the Consbltutlon of India for
Special Leave .0 Apptal to the Supreme Court from the Judgment and

Order dated the_ ____ _&o) '& 8{:‘ of the W %\V\S\G\«
oo e CoilNad M“‘\Ng(ﬁh‘m\ rnbUmU {3m¢{a,(n&=m ﬂbﬁ_j-_
| F( C;QL q%f l | . Petltloner l ﬁge/

}
: { L v -¥S= .
\J“\sw o5 Jaddia | o

. .Respondent §
sir, . B : |
I am to iaform you that the petition above-mentioned for
_ Special'Leave to App=al t» this Court was filed on behalf of the
Petitioner above-nameC from the Juagment and Order of the High Court

noted'ibove aﬂd that the same was dismissed by this Court on the
{¢ ;

QY day of e, 1987 .

: Yours, faithfu 1y,
. - Q- _

Eil

N ASSLSTANI REGISTRAR
3 vgfﬁ i Mm

\ m S o
- | S

trifiv-h/-3-3-1987/



