
BEFORE THE CENT1AL ADINISTFATIVE TRIBUNAL 
BANGLOR BENCH, BGRLORE 

DATED THIS THE TJENTY SEC[JNO OMY OF DEC18ER 
1986 

Prsnt : Hnn'bj Shri Justic K.. Puttaswany 	... 	Vic—Chairmn 

	

H:n'blo Shri L.H.M, Rgo 	 ... 	i1mbr (A) 

A PPLI CMTI [iNS Nb. l28 /66 (T,flNo 
13 ~Gf 

R. Gnçjarju, 
No.116, Po1i 	Line, 

Byatarayanapura, 

GEE Post, Mysore Read, 

Banga1or-560 026. 

K. Pahdoswara , 
Dornmaisandra, 
Viii Sarjapura, 
Bangalcre District. 

Aswathanaryana, 

254/6 9, 9th Main Road, 
Sampangirarnananar, 

nlcr-5S0 )7. 	 ... 	Applicants 

(Shri M.5. cidiaraju 

V. 

Union of India r:pros:nt:d 
by th Scrtary, 
Dopartmnt of Space, 
Now D1hi. 

151.0 Satal1it Cntrs, 
Pony& Post, 6ariqa1cr:-5EJ 055 
rprasnntd by its Diroctnr. 

Csntrollr, ISRU Sats11it Cntr, 

Ponya, Banoalors-560 050. 	 ... 	RSpondfltS 

(Shri 1.E. Padmarajaiah •.. Advcat 

Ths aj1ications camo up fc- hooring ljforo this Tribunal. 

Hcn'h1 	Mmbr (A) iod thfc1lowi 

C F. D E R 

Ths ar in all [ihr: app1icttions transi'rr:d unIr Scticn 

29 of tho Rdministrativ Tribunals Act, 1905, to this Bench, wharin 

tho ordr of rmouil frro s rvic passod by th third rspondent as 

the Disciplinary Authority (DA) and mcdiFi:'d to that of compulsory 
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(1) 	 (2) 03) 

(2) 	Shri K.Ilahadeswara 	 I Absentei h01f from  duty ,as a 
driver on 3.9.1933, 'without prior 
intimation and sanction. 

II Did not report himself for duty on 
5.9.1913 as drivr. 

III Absented himself from duty on 

7.9.1983,without permission. 

flj Rifusnd to take duty slips for 

extra trips to by performed by 
As on 4.8.1983 and 24.8.1933 
and disobeyed nrdars. 

SJ Crried 7 uriauthoris.ed persons on 
30983 by Bus No. NEE 6364. 

(3) Shri Aswathanarayanm 	I Carried uneuthorised personnel to 
on 9.8.1983 by Bus No. CAA 1891 

II Took the above bus on 3.8.1983 on 
an unapprovted route. 

III Carried unauthorised personnel by 
buson 25.7.1983 dCSfitC earlier 
warning. 

6. 	The sali3nt details of the result of the departmental enquiry 

against :ach ol the three applicants an-  of the penalty imposed by the 

DR and the MA,  are tbu1ated as und,r, to Facilitate reference at a glance: 

Sl. Name of applicint 	Articles of 	Penalty imposed by the 
No. 	 chirqe proved 	DA 	 MA 

Shri P.Gannaraju 	II and III 	Rsmived from 	Compulsorily re— 

srvice with 	tired by the 

inmdiate effect Director ISRO 
by the Centroller Satellite Centre 
of ISPLi Satallite (Second Respondent) 

C-ntr (Third 	w.e.f.3.12.1983 

8:spendont.Order Order dated 19.4,84 

dated 3.12.1533) 

Shri K. Mahadeswara 	V 	—d a— 	—do— 
Order dt.1.17.83 w,e.?. 1.12.1933 

Order dt..19.4.B4 

(iii)Shri Aswathanerayana I and III 	—dc— 	—do— 
Order dt.21.11.83 w.e.f. 21.11.1933 

Order dt.19,4.84. 

7. 	Mogrieved by the decisions of the AM and OR, the applicants filed 

writ petitione in the HirTh  Court of Judicature, Karnataka, which are 

now transferred to us and are the subject matter df the applications 

before us. 
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We have heard carefully the rival contentions and examined 

the material placed before u, 

The learned counsol for the applicants, Ehri Siddaraju, 

contends, that the orders passed by the DA and the AA are without 

application of mind and are contrary to facts, circumstances and 

law and are therefore violative of Articles 309 and 311 of the 

Constitution; that the irnpuqned orders are illegal, as the 

authority who initiatod the disciplinary proceedings and imposed 

the pnnalty of removal from service, was subordinto to the AA;,  

that the charcjes framed cannot be deemed as misconduct under the 

rules; that the Inquiry 0?icr (IC) was highly biased in favour 

of the management and was thus unfavourable to the applicants; 

that the ID, DA and AA have misconstrued the explanation of the 

applicants,as having accepted the charges and arrived at an erroneous 

conclusion; that the punishmont imposed is of the nature of victi—

misation, on account of the aplicants havinc taken a 1eainu role 

in th formation of associaticn of drivrs and not cooperated in 

the imp1ementationf the new split system, and that the impugned 

orders are m 1a 
I 
I fide and discriminatnry,as other drivers have been 

let off with a mere warning fr similar charges. 

l). Shri Siddaraju took us throuch the following catena of Supreme 

Court decisions, to substantiate the caee of the applicants. He 

first relied on th: ruiinc in 1979 SCC (L&S; CHIEF JUSTIC Pr ANDHRA 

PPADCSH V • L.V.A. JIXITULU NJ PTHRS,in regard to interpretation 

of Artjcl)235 of the Constitution, in the context, thet the Supreme 

Court had held in this case, that th pcwr to promote an official, 

did not necessarily imply delegation of' power to appoint him. The 

contention of Shri Siddaraju i, that thri R. Cangareju was first 

appointed as LV!) in ISSP on 1.10.1973, be the Project Director, ISSP, 

ISRC Centre and was later promted as HUD on 14.7.1980 by the 

'A 

I 

I 



-6'— 	 I  

Controller 15R0 Satellite Centre i-., the third respondnt9who 

according to Shri SidrJaraju, was lower in rank than the Project 

Director, 155P, ISPC. We hava carefully pmussd tha Office Urder 

datarj 14.7.19B0 1in resard t the appointment of Shri Cangaraju as 

H'D,which reads as under 

T!020f10)05)/80 	 July 14, 1980 

OffICE [JPDER 

Cri the recommendation of the Selection Committee which met on 

Jly 90  1980, Shri R. r3anc,araju, Light Vehicle Driver, ISAC, is 
appointed as H.avy Vahiclo Driver on a basic pay of R.320/— in the  

grade of' P.320—G326—fl—l0-4OO/— plus allowances as admissible 

from time to time. 

2. 	He will ha on probation for a period of ona year from th data 

of his appointment, which may b 	xtonded or curtailed at the  

discreticn of th-,  competent authority. During the probation p.riod, 

if the services of Shri R. mngreju is not satisfactory, he will ba 

reverted back as Ljht Vehicle Jriv P. 

Ha will continue to b govarnad by the terms and conditions 

of s:rvice undr the r-1- vant ruler and ord rs of I3PC,' as amended 

from time to time. 

4. 	The appointment is effective from the date of his taking over 

the duties of the post of Heavy Vehicle Driver at ISAC, Bangaloro. 

s. 	I r these conditions are acceptahl.:, Shri Gangaraju nay report 
to the A ministrativs Officer—U, 1SAC,.Oangalore within 10 days 
from th;' date of receirt of this order. 

S /— 
(P.G.Puranik) 
Controller" 

11. This order on its plain reading reveals, that the appointment 

of E.hri Gangaruju,was in the nature of a fresh appointment as HVD 

and not a promotion from the post of L\JJ. Shri Siddaraju, however, 
11 

lay 3mphasis on the conclurling line in pare 2, of the abov Order, 

which referred to the cc•ntin:ancy of Shri Gangaraju revartins back 

as UI), in case his services as HVD, durinc his probationary period 

were not satisfactory. On this premise, Shri Siddaraju contended, 

that the appointment of Shri Gangaraju tn the post of HVD, was by 

way of promotion and not as fresh appointm.nt. Extending his line 
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It is strane, that while: the question of competence of the 

DA, in imposinp the penalty of removal from Service is now bing 

raised belatedly, before this 8nch, none of the three applicants 

bestirred themselves in the matter, in time, before the concerned 

authoritis, includino the AA, but remained complacent throuchout 

and thereby aceujesced in the competence of the DA to impose the 

penalty. The lecal position in this regard has been well sot out 

by S.A. de Smith, in his "Judicial feview of Administrative Action". 

At pane 31 he observes as follows: 

"A decision made without jurisdiction is void, and it cannot 
be validated by thti express or imolied consent of a party 
to the proceedinus. It doos not always follow, however, 
that a party adversely affected by a void decision will be 
able to have it set a.ide 	As we hove seen, certiorari and 
prohibition are, in c3noral, discr:tiemery remedies, and 
the conduct of the applicant may have been such as to die-
entitle him to a remedy. Uihether the tribunal lacked juris-
diction is ene c.uestion; whether the court, having regard 
to the applicant 's conduct,, ouoht in its discretion to set 
aside the proceedings is another. The confused state of 
the present law is due largely to a failure to racdqnise 
that thes are two separate questions." 

It follows therefrom, that a prson, who thoueh aware of a 

lacuna in or lack of jurisdictice, does not raise any objection 

on that ground at the op)ropricta time, but acquiesces, ostensibly 

taking the chance of a decision in his favour, will be disantitlad 

to a writ of certiorari. At pace 315 of his above book, de Smith 

further observes on this point, as under: 

"The right to certiorari or prohibition may be lost by 
acquiescence or implied waiver. Acquiescence means 
participation in proceedings without takinc objection 
to the jurisdiction of the tribunal once the facts civing 
ground for raisnq the objection are fully known. It may 
take the form or failing to object to the statutory qua-
lification of a member of the tribunal, or appealing to a 
higher tribunal, anainst the decision of the tribunal of 
first instance without raisino the question of jurisdiction.'t  

In this connection it is also pertinent to cite what a 

Division Bench of the High Court of Judicature, Karnataka, observed 

in 4,Civil Petition ko.4JO of 	through Kalacate J. The 

following is the observation whih is relevant to the case before us: 
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that other drivers hai been lightly dealt with, for similar 

misdemeanour, as compared to the applicants and thatthis is 

I to 
discriminary is not tenable, as the facts and circumstances 

relating tcach case arm different and even in the case of 

the applicants, they were lerimnt1y dealt with earlier, as 

brought out in the feranoing and had to be meted deterrent 

punishment in the instant case for incorrigible misconduct. 

26. 	As all the ccntentiens hf the counsel for the applicants 

fail, thsm applications are liable to be dismissed. We, 

therefore, dismiss the same accordinnly, but with no order 

as to costs. 

4vic 6AIrN 	11E16ER (A) R) 

bsv 



of arçurnent further, Shri SiddLraju submitted, that the Projct 

Director, ISSP, ISRO, who had actually apponted him first to the 

oriqinal post of LJO, on l.lfl,1973, was the lawful appointing authority 

and not the third respondent, who had mrely promoted him from the 

post of LUD to HVD on 1/.71980 and who was inferior in rank to the 

formur. Furthermore, accoriinqlto him, the third respondent, who 

had imposed the punishment of removal fom service on Shri Gangaraju, 

on 3.12.1973, had acted b:.yond  is competence, as he was not truly 

the appointino authority. 

Shri Siddaraju soucht to buttress his above contention, by rely—

iflçj  on the decision in 1980 SCC(L&S) 1 (1979) 4 SOC 289 - KRI5HNA KUNR 

V. JIV1SHNAL PSStETMNT ELOCTRIiAL ONCINEER AND OTHERS - wh3rein it 

was ruled, that as the appellant was removed from Service, by an 

authority subordinate in rank to the appointing authority, this 

action was violative of Article 311(1) of the Constitution and that 

subsequent delegation of power to a subordinate authority, to make 

appointment to the post in question, would not conf'r on him power 

to remove from service, a person appo Lnted before such deleqation of 

power. 

Shri SiddarajU also endeavoured to fortify his point further, by 

takint, recourse to the rulino of the Hich Court of Karnataka in AIR 

1969 MYSUE 4 (V56 C g) in MYSORE SRTC V KHAJA IIOHIDDIN, that a civil 

servant should not be deprived of the valuable constitutional 

guarantee given to him, under Aric1e 311 (1) of the Constitution, 

for no fault of his, merely because, the authority which appointed 

him, had ceased to exist and that the meaning of that Article was, 

that if there Wa5 no officer of1  equal rank to the appointing authority, 

then, the order would have to be passed by an officer of superior rank 

and that in no circumstances, can such an order be passed by an 

officer of lesser rank. 



uJ shall first deal with th.r conLention of Shri Siddaraju 

that the third respondent i.e. the Controller ISift Satellite Cntre, 

was not competent to impore the penalty of removal from service, on 

all the three applicants, under the Quics, as he was not the 

appointing authority. According to him, all these applicants were 

initially appointed an driv.!rs by the Project Jiractor, ISSP, ISR, 

who was the prop r appointine authority and was, therefore, ccnpatant 

to impose this penalty. In the case of Shri Cançjaaju he asss7  

that he was first appontad as LVD cn 1.1O.1973 by the Project 

Director, ISSP, ISRP and that his next appointment to the post of 

HVD on 14.7.1980, when thn oroanisation bacam a Department of the 

Government of India, was not by way of direct recruitment to this 

post, but by way of pro otion. We have obsrved aar1ir, in para 10 

surira, that a plain readino of the Uffice [rdar dated 14.7.19801  

signed by the third respondent, (a copy of which has been reproduced 

in that para) reveals, that the appointment of Shri Ganqaraju was in 

the nature of a fresh appointment as HVD and not a promotion from 

the post of LVD, as contended by Shri Siddaraju. 

Shri M.S. ParJrnarajaiah, the learned counsel for the respondents 

submitted, that Shri Gancaraju, the applicant, was appointed as HVD 

by open selection, acainst a post that was advertised, and therefore, 

the contention of Shri Siddaraju, that the applicant was mere]y 

promoti.do as HJD, is not borne by facts • .J. are inclined to agree 

with Shri P-admarajaiah, for the reasons aforementioned. 

Shri Padmarajaich further averred, that the posts of Project 

Director, ISSP, ISRU and Controller ISPC; Satellite Centre, are of 

the same crane and rank and that consequent to the ISF1.) having been 

converted into a Government body, with effect from 1.4.75, the 

duties of these two posts were clearly demarcated, in that the 

Project Dircctor, ISSP, ISFU, was exclusively in charge of the 

scientific aspect of ISSP, while the Controller was solely in charge 

of administration. According to hirn,tho Controller was not sub— 

I 	ordinate to the Project Director 
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ItCan  a party who sacks to challno the jurisdiction of 
the Tribunal to which hm. has submitted himself be per-
mitted to raise the question of jurisdiction when he 
invokes our power in a writ petition under Article 226 
or 227 of the Constitution? The pcu:r the High Court 
is CEked to exercise is a discretionary one, and when 
the party who has not challenged the jurisdiction of 
a Tribunal but submitted to it and took the chance of 
a decision in his favour, later turns round when the 
decision goes asainst him and challanres the jurisdic-
tion cf the very Tribunal, the High Court will not 
exercise its discretionary power in favour of such a 
party. By refusing to exercise its discretionary power 
under .rticle 226 or 2279f the Constitution, it is plain 
that the High Court is no holding that the petitioner 	* 
by not challenging the jurisdiction of the Tribunal 
confers jurisdiction upon it if that Tribunal has, in 
fact, no jurisdiction, but simply tells him that he by 
his own conduct is nrecluod from inoking its discre-. 
tionary powers un±er the prit jurisdiction, no matter 
whether the procsedin- s which ha seeks to quash are 
without jurisdiction. If they arc without jurisdiction, 
it is true that no conduct of the party will make them 
with jurisdiction. But such considerations do not affect 
the principle on which th. Court acts in granting or 
refusina to orant Lh i writ of certiorari." 

T
his dicta war approved by a Division Osnob in C.R. Goe v. 

164(l) Ilys L.a. 31.  Ln thre 	rinciplo that squarely eovem,thm 

qu stion, we reject the b:;lted cont•'nticn of the counsel for the 

applicants, that the third respondent was not competent to impose 

the penalty of removal from servica on the applicants and that the 

disciplinary procmedinL:s were vitiated on this account. 

20. Tha other contention uP 5hiJ Sidderaju, that the IC, DA and the 

AA, all misconstrued the explanation of the auplicants, as havjno 

accepted the charjes and arrived at an erroneous conclusion, is not 

borne by facts asscen from the f ollowini:j. In the course of their 

examinatinn it is seen, that all the three applicants admitted the 

charges framed against them. Even than, out of the three charges 

each framed against 5/Shri Gangaraju and Aewethanarayena and five 

charges against Shri Mahaderwara, only two charges and one charge 

each respectively, were held as cnclusivly proved, by the UP and 

the AA-vide tabular statement in para 6 supra. 
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Scrutiny 	tho past service r :ccrd of the applicants rvea1s, 

that all the thres of them had corns for adverse notice for similar 

rnisdsmeanour and ware punished. Shri GancaraJu was warnsd on 

3.1.1fl3l, and Shri Nahadeswara censured on 27.3.l7, for carrying 

unauthorisad passongrs and ruduced on 8,1.1981, by two stages in 

his tim3—scale of pay, for misconduct. Shri Aswathanarayana too, 

was warned on 26.7.178 and 6.3.1c79 earlier, for carrying unautho—

rised passengers. It is apoarent thr from, that despite this 

punishment,,thay had not made arriends but are inveterate in their 

misconduct. 

Notwithstanding the above facts and circumstances, the IA took 

a compassionate view and minimised the punishment imposed by the DI 

to that of compulsory rutiremeht, with affect from the date of the 

original order, thus restoring pensionary benefits to the applicants. 

Thu contention of Shri Siddaraju, that the punishmEnt smacks 

of victimisation falls to thu around in th light of the foreooiflg. 

His other contention, that the charges framed do not constitute 

misconduct under the CCSI:, also does not hold actor, as among other 

thinos, the conduct of the aplicmfltS in carrying unauthorised 

passengors in the buses, belonging to the igsp, clearly bowrays 

lack of integrity and devation to duty on their part1so as to. 

attract the provisicn1cf fule (l)(i) and (ii) of the CCEP sscia1ly 

when the misconduct had recUDrad, desitu punishment in the 

immediate past. 

The allegation of bias againot the IC is clearly an after—

thoucht, as at no time, was this urged by the applicants before 

th compotent authorit'' aarlisr, seeking for change of the IC. 

Th2 contention of Shri Siddarju in this behalf, in therefore, 

make—believe and is rajectad. Thu plea of Shri Siddaraju, that 

'4 
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retirmont by the scond respondent,as the ppil1ate Authority (AP) 

has been challenced by the apjlicants, with a prayer to quash the 

same and grant thorn c:ns quntial benefits. All these applications 

being alike on facts and the question of law being commcn, we propose 

to dispose them, by a comrncn order. 

2. 	The applicants wore enqagd as Drivers in th erstwhile Indian 

Scientific Satellite Project (ISSP) in 1973. Pursuant to the 

dcisin to ccnver. the Indian Space Resarch Irganisation (I5P61 ) 
	

S 

into a Gcvernmnt Bcdy, with effect from 1.4.1575 and consqusnt on 

declaration f electicn by the applicants, they wnrn. appointed as 

drivers of ISSP withthe Government Body. Their relevant service 

particulars as drivers arc" oivan below: 

51. 	Application Name of tho Driver 	Dates of appointment as Driver 
No. 	No. - 
(1)1285/1996(T) Shri S. Cangaraju 	l.LJ.73-As LVD in ISSP outside 601. 

1.4.175 As LVD in ISSP within GUI. 
14.7.180 As HUD in ISSP within GUI. 

1350/1c86(T) Shri K.iahadeswara 	16.5.173 As LVD in ISSP outside GUI. 
1.4.'75 As LOU in ISSP within GUI. 
20.2.176 As HVD in ISSP within GUI 

1349/1996(T) Aswathanarayana 	16.5.'73 As HVD in ISSP outside GUI. 
1.4.'75 As. HVD in ISSP within GUI. 

:LVD means Light k/chicle Jirver, 
HVD means Heavy .hicle Dr.vsr, 
GUI means Government of India. 

3 • 	The detaile of the authorities who appointed them as drivers in 

the respectivposts are as under: 

Si. Name of the driver Pcst to which app- Designation of the appoin- 
Ng. 

	

	 •-ointed 	- 	ting authority 
6/Shri 
R. Ganqaraju 	LU-IS5P 	Project Director, ISSP, 

ISR, BanQaicre. 
LVD-ISS in GUI 

HVaISSP in GUI 
	

Controller ISRC 
Satellite Ccntre0rd Rospondent)' 

K. [ahadcswara 	LVD-ISSP 	Project Director, ISRO 
Satellite Centre. 

LVD-ISSp in GUI 	-do- 

HVD-ISSc in GUI 	-do- 

Aswathanarayana HVD-ISSP 	-do-- 

HUD-ISS in GUI 	-do- 

NB: ISSP means Indian Scientif'iq Satellite Project, angalore 
ISRU means Indian Space FLsearch Urganisation. 

\ 
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. 	lb rfrin of sri vanro of tho applicants is, that tho worv- 

ing conditl:ns.I f bh 	'rioTs in thi LiP P 	r 1 lismal and th.'y war 

asko'i t wur < IV rtir' 'ithI ut cc mn an nurQ allcoancq, uccordino to 

th:mthis situation was aiprravatnd by introducinu a doubl'o shift 

systom,known as tho "split system't, und-'r which th-  drivlrs wra 

required to work in two shifts a d y, For nery 16 hours. is th 

working conditions for thi drivlrs in the ISSP worsnned, the throo 

oriplicants and anothor driwIr, are said to have takon tho load to 

vIntiluto tho QrLevances of tho drivIrs ond to form an association 

of drivtrs. Tho manauemunt according to Lh 1m found it difficult t 

impl.:mInt the 	lit 	1, Hriant of cooporitiun from :11 th 

drivrs ,Ukkuhfot thit th n:jlicnts and oth rs who wiry utting 

a spokA in th: ':ho1, ouoht to h got rid of. 

P. 	Tho arp1icants a11c that with this as a notivo, the nanogemont 

(which actually is a bapIrtmrnt tf th 	V.iflrnflt of India) sorue'i 

charge shoots on th.ombotw:n E opt ombr, 192 to Lctohor, lcP, under 

Rule 11 of tho Jpartmint of Spaca Empl:yoos (COt) fulls, 1976 

(Puls for short). The following articles of chare wore framed on 

nach of thorn 5y tb third respondnt viz. the C ntroller of 1 F:L. 

SatellitD Contra, hc1'inc1 tht all Lh. applioants, under each article 

of charr:., ho fail:3d to rnintoin uhrlut I dovotirn to duty and 

integrity in viclUirn sIC flr 	P5\Jj.5 (ConILict) PulorP (1) (i) 

and (1:) (CCSP for short). 

5 No Name of th app1icnt 	Prticlesofcrqp frd
Ot—

_ 

(2) 	 _  
Shri R. Gansaraju 	I Unauthorisodly took Pus No. 11Ei 6162 

on 12.0.1962 for lind shift without 

chwckinc; tho condition of the bus, 

throby causing inconoanienca to the 

staff of I°SP. 

II Carried 15 unouthorisod passeng :rs by 

the abcv: bus on 12.0,1982. 

III Stoppod the bus at an unschldulod place 

on 12.9.1952, on the return journoy 
causing inconvenience to the staff of 

ISSp 

'ri 
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Dated

ly 	
_iL_l&? 

FROM 
The Additional Registrar, 
uprerue Court of India, 

To 	
.e Registrar, 

c, 
cI 

(Petitifl un L 
Article 136 of he CoflStjtUtOfl of India for 

1/dE2 
Secia1 eave o Appeal to the Supreme Cburt from the Judnent and 

Order daed t e 	____of the 

p 

..petitiorler 	- 

' 	 •,Respondeflt. 

Sir, 

I am to inf:ri you that 1ie petition 
above_mentioned for 

Special Laye to Appeal t this Càurt was filed on behalf of the 

Petitioner aove-fldm from the judgment and Order of the High Cour 

noted bove 	
that the same was dismissed by this Court on the 

_ay of. 

ASSLSTANT REGISTPJR 

I 
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