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DFTED THIS DFY THE TWERTYSEVENTH FE3RUARY 13587

Hor'ble Shri Ch.fiemskriehne Rza  <as Mrmbrrgjg
Precentor'hle Shri P. Sririves:n ess Memberih

FPOLICITION KIS.33 TO 46/85(T), 47 10 105/85(7),
135 TO 115/85{T) AnD 8384/85(T}).

1. K.Veme Reddy,

Ineprctor of Centrel Excise & Cuctoms
Certrezl “evenues Builcding,

Luren's Rosd, Bengelare-i.

T+ Rebnencde Reo,
Insscectar of Centrsl Excice,
office of Centrel Ex:isr,
Cert rc Reyn nﬁ Juilcing
'L’“P RoEd, |[F3.FMo. 3493
hr'lcr'-1.

2. K.Y.5ctyensreyens,
/o J.Mepketekrighneich,
==cior of Centrsl Excisr,

nen, S7o lete lexmen,

ctor of Centrel Lxcice,
Centrs]l Revenue Queriers,
chel Extension,

cekhiIc, St §,Chelv=rey,
of Cerirel Cypcice Mcoecquertrre
Revrnte Building, Zueen's Roed

Sea, £/o lrie W.Rpnenthe fzo,
tor HF Centrzl Sxcicee,

\ b o / :
.quf LT %, Dffige of the Collectiow of Centrel Excise &
P, ctzme, Lueen's 33z, Sengrlore-i,

:. Jeecsb Jshn, =z lste “oehy Checkeo,
Inr*'c tor of Centrzl Excice
grfice of Collector of Centrel Exciee &
Zuctome, Lueesfs, Senc:lore-1.
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10.

11,

14,

15.

16.

17.

18,

184

22.
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P.V.John s/o lete P.0.Verghese,
Inepector o/c Brench,
Queen's Roasd, Bangelore =1,

R.Narayana Rao,

Inspector of Centrzl Exciee, Office of the
Collector of Centrzl Excise, Central Revenpue
Building, GQueen's Roed, P.B.No.5400,
Bangslore=1,

K.Doreswemi,

Inspector of Centrel Exciee, Office of the
Collector of Centrsl Excice, Centrz]l Revenues
2yilding, OQueen's Roed, P.B.No,5400,
Bengslore-1,

S.Kricshne, Inspector of Central Excise,

Office of Centrzl Excise Collector,

Centrzl Revenues Building, Queen's Rosd,P.BNo.5400,
Bengalore=1.

A.V.Shivedag Inepector of Centrzl Excise, .. (Applicents
Office of Collector of Centrel Excise, in A.Nos.
Centrzl Revenues Building, Queen's Roed, 33 to 46/36(T)
P.B.N0.5403, Bangeslore-1,

¥.C.Remzctuemy, S/o K.R.Gopelecher,
Inspector of Centrel Excice,
Yeswenthepur Division, Bsngslore,

S.V.Govindrzjz Setty, s/o of Venkstechesle Setty, .
ND.161, 1st Mzin Road, Seshadripuram
Bzngelore=-20,

K.C.Kzlzecher, /o0 H.P.Chikkeschzrya,
No.161, 1st Mein Roed, Seehedripurem,
B8zngelor=-20,

B.N.Lzkshmane Rzo, s/o R.Nerzyznareo,
568/357, 0.T.C.Roesd, Chikpet,
Bengslore=53,

M.Ernzieh, s/o M.Anznthznzrenzppe,
I1 Pir Customs Officer, Ssler Internztionsl
Rirport, Bombay=-99.

N.Jeyadeveppe, Inepector of Central Excise
(Prev-ntive) Central Excise, Bezngslore,

B,S.Negrrej, s/o B.Shemennes,
Inspector of Central Excise, Hezd guasrters,
Bengoalore,

R.Subbaramu, £/o N.Remenns,
Inspector of Centrel Excicee,
Heedquertzre, Benpalore.

P.R.Yenkstech, &/o lrte P.N.Remz IyengeT,
Inspector of Centrel Excise,
Hezrguert-re, Basngzlore.
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24, Lexminsreyens, £/o lzte K.Menjayya,
Inepector of Centrel Excise,
Heedquerteres, Bengelare,

25, K.Veesrannz, /o Krishtenne,
Inspector of Centrel Excise, Hezcquarters
(Preusntiue), Bangslore.

26. J.Doddanznjzizh, s/o Jsverziah,
inspector of Centrsl Excise & Customs,
Bangslore=24,

27. Frank Suchil Welslfey, s/o J.P.Mesley,
Inspector of Centrzl Excise & Cucstoms,
Bangslore=20

28, K.Veeresbhsdrz Reo, Inspector of Centrzl
Excise, Armed Renge, Mysore Rosec,
Bengzlore-10. )

29, T.N.Copzle Rao, Inspector of Centrzsl Excice,
Internzl Audit Party 'M', Mycare,

30, K.T.Nzrzysna, £/o lste K.I.Thimmeppzizh,
Inspector of Customs and Central Excice,
Office of the Superintendent of Centrzl Excice,
Tumkur post, Tumkur.

31. 5.5, Petil, e/o Shenkers Gowds psrtil,
Incpector of Centrel Excise, '3' Rengs,
KER Roed, Menoelore~575001.

32, H.Peremeshacher, ¢/o Hiriyesnnecher,
Inepectar aof Centrel Execisc, Reznge 'C?,
KeS.Ra Roed, Menogelore=i.

33, M.MOhzned Iemeil, /o Abdul Rehim,
Inenp=ctor of Centresl Excise,
103, Mysore,

34, Rnentha Sherma, s/o Remachandrsicsh,
Insnector of Centrel Excise, HQrse Audit Section,
Lueen's Rosd, Bzngzlore-1,

35, V.S.Sextheremen, £/0 V.5.8znjeevizh,
Inspector of Centrzl Ercice,
Bencelore Ezct On., Bengzlore-1.

il

g S i 35, K.N.R2mechencrz, s/o K.MNeresimhizh,

B ] Office of the Supdt. of Centrzl Excice,
: / Renge 'C' Szyyesjirso Rosd, Mysore,

37. S.Sreenives:z Murthy s/o Subbe Bhrtte,
{ Bent . Inepector of Centrezl Excies, Deserehelli Rence,
- i Seghecripuram Mein Roscd, Bengelore=20.

33, M.R.X.Sindhe, £/0 Mecheve Reo,
Inspector of Centrel Excice, Custame °n.,
41 Miller Rosd, Bangelore— S5Z.
33, S.M.Reju, /o S.V.Rzju, Inspector of Centrel
Excise, HNT/BEL/NCEF Range, 4%, Miller Raod,

'8' Vesenthenzger, Bangalore=3Z,
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40,

41,

42,

42,

43,

44.

45,

45,

47.

48,

43,

57.
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§.R.Chitgupi, /o Renge Reo, Inspector of
Centrel Exciee, Trzining Centre,
3, Union Streect, Bengzlore=.1-

M.Neozreje, s/o C.Mehedevish, Inspector of
Centrel Excise, I.0.0., Mysore.

HsMshzmed-demeit;-sfo-hbdot-Arhim,
Inspector-of

f.R.Nzrasingh Bhzn, s/o Tehe Singh,
Inspector of Centrel Excise, Mysore.

S.John Devecess, s/o B.R.Shettayys,
Inspector of Centrzl Excice, I.D.O0., Mysore,

€.R.Savrnt, s/o Ramz Sevent, Insp=ctor of
Centrzl Excise, I1.0.0., 71 Club Razod,
Belgaum,

C.Uittals Reo, £/o Cu¥rishne Rao, Inepector of Cuctoms &

(Centrel Excise) Poctel Apprzising Depertment,
Vecenthznrger, Bengelore=52,

K.M.Krishnemurthy, e/o K.Msllesheish,
Inspe=ctor of Customs end Centrel Excise,
Customs Division, Bengzlore,52.

V.N.Pedeszlgi, s/o Nerseimhecher,

Inspector of Central Excise, I.0,0., Hubli.
Jzveli, Inspector of Centrzl Excice{Pre)
0, Hubli-32,

R.M.Biredi, Inspector of Central Excise,
1.0.0., Hubli.

D.M.Sheik, Inspector of Centrel Excise
& Customs, Renge—A, Hubli.

M.O.Aer

i, s/o O.M.Aeri, Inspector of Centrel
Excise (Pre)

1.5.0., Hubli,

¥,Sreeniveszn, s/c VYenuoopel,
50, Meremmz Temple St. Sth Crose
Melleswzrem, Bzngslore-3.

M.Muru

gesen, s/a Muniswemy,
No.22/4 Mi

ni
\ilkmen St., Ulsoor P.D., Bengeslore-8.

en, S/o N.Krichnz R:o,
H.,C.S.leyout, -.C.Road,
, Bangelore-79.

KeNerey

gnen
Mo.61, H.H.
[_jﬂ

I1I Sts

.fhamed Peche, s/o K.V.Fekaer Ahemed,
Ezet Division, Banoslore=1,

Bzlzezhib 8.Kocheri, £/o 3hermespps Kocheri,
Incpector of Centrel Cxcice,(preventive)
1.0.0., Belgeum,

veleppe.M. Sutepatti, s/a Mellsppe,
ector of Centrel Exeéice,
C. Zelgeum.
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52.

530,

61.

624

63.

€6 .

57.

68,

69.

70,

.

72

73.

Chennabeseppe S.Meliketti, =/o Shiveppe,
Inepector of Centrel Excice,
Rzngs '3', Belgaum.

Dundspne B.Xunkur, s/o Besemmneepps,,
Inepector of Centrzl Excise,
© “Renge-'8' | Belgzum.

Channzppe Petil, s/o Allzppe Pztil,
Inepector pf Centrel Excice,
Sankeshusr Rengz, Belgrum.

G.D.Cunninghem, s/o W.S.Cunninghzm(lat:)
Inspector of Centrsl Excice, No,13,
Censzch Complex, S£.C.Roed, Bangzlore-9,.

C.Anentherem Singh, s/o A.Chencdrn Singh,
Pir Custome Officor, Air Pool Custams
Internstionel ARirport, Bombey.

R.A.Reshid Khen, &/o A.Msbibulle khen,
Rir Cuetoms Offieer, No.15/14,
New Airport Celony, Bombeay-39,.

S. Deverzju, s/o R.R.Settayye,
Rir Customc Officar, A-4., Iwhu Rirport Colony,
S.V.Roed, Vilepzrle, Wect Bombey-54.

M.SuNerzsimha Murthy, s/o Subbeznne,
Fir Cuctoms Officer, Pzlam ARirport,
New Delhi,

H.R.Setyens

r Swamy, s/2 lztu H.Anjanzppe,
Inspector of e

ne
ntrel Execice, Koler,

Refigq Ahmed, =’o Mohemmed Yusuf,
Inspector of Centrsl Excice,
Strtistice{Hqtre)., Bengslore.

"e.SRemakrithne, /o M.S5.Srz=nivaszizh,
Inep=ctor of Centrsl Excis=, Internel Audit Perty'R!
Hesdqurrt .re OFfice, Bengslore,

Ce3.Xulksrni, Inspector of Centrel Excice,
Deveng=re,

C.S.Hiremeth, Incpector of Centirel Excice,
Oeve=ng T,

M. " «.Fekrudcin, Inspector of Centrsl Cxcice,
Davangore=.

L.R.Mirze Ismeil, Inep-ctor of Centrel Excice,
Benozlore-1,

K.Negech Kemrth, s/o Mzrthenpe Kemeth, «o(Raplicrnts
Inspector of Centrzl Sxeise, PGQI, in F.No,.47 to
I?27.0. Menorlore, 105/385(T)
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74,

75.

76.

T

784

80,

81.

B2,

B3,

B4,

B87.
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G.Vezir Ahmed, Inspector of
Centrsl Excice.

Shenkazrepps Sennebhimeppr Abbigeri,
Inspector of Centrzl Excice,

P.B.Cengoji, Inepector of Centrel Excice,
I.0.0. Hubli, Dherusd District, :

Purcelmigkappa Henumareddi Benevi,
Incpector of Centr-1 Excics,
Dherued Dist,, Dharued.

Nebissheb Mohidin Szb Melle,
Inspector of Central Excise,
Lakshmeswer Range, Deruecd District.

Mehedev Merthendsran Petil,
Centrel Excice Inspector, Danceli,
Uttere Kennede Dist,

R.H.Wsdeyer, Inspecyar of Centrel Excice,
1.3.0. 71, club Roesd, Belgeum Dist.

Chsncrakent Viehnu Xoperdi,
Inspector of Central Excice,
Derwed Dietrict, Dherugd,

Kriehne Gurtineth Joshi,
Inspector of Centrel Excice,
Dhsrwad Range, Dh-ruad Dictrict.

D.Mehboob Rli, s/o Dzdemiyen,
Inspector of Centrel Excice,

0ld Cucstoms House, Bunder,
Mangslore~ Dekshine Kennede Bict.

M.M.Nenzyya, s/o M.M.Mzcheizh,
Inspectar of Central Excice,

01d Custom House, Bunder,
Mangelore—-Dekshins Kennesde Dist,

B.Shysm Suncer Rzo, /o Neresimhe Reo,
Incpector of Centrel Excicse, Killmavu Secen
Compound, B.V.Rped, Attsws, Mengslore-2,
Dekehina Kennede Dict.,

S.V.Raju, Inspector of Centrel Excite, ,.(Applicents in
Udipi, Dekehins Kennede Dist. h.Noe,106 to
118/85(T)

S.Perissuemy, s/a lete Sukku, «« Applicent in
Inspector of Centrel Excice, A.No.B34/85(T),
Precently vorking et I.D0.0 Mysore,

(Szrveshri Subremenys Hois, M.T.Keseve
Iyenger, T.Chezndresekher end GJ,Chancre
Kume T «oshdvocste )

) b
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7%3. M.B.Khznepur, Bzngalore-1,
74, M.Shenkereish, Bellrry,
75, M.C.Srinivess, Bonoelor: 20,
76. X.S5. Ankli, Gokek, Belgzum Dict.
77. D.S.Keprlksr, Sirsi, Uttetz Kennade Dict.
78, D.N.,Neginhzl, Mysore, .es Respondents.
( Respondente 4 tao 73 ere #£11 mzjore and working ec

Inspectors of C=ntrel Excirs st the Respective
Plzc-e mrntioned zgsinet their nemes)
| i N

(Shri M.S. Pecdmerehrish, BruM.S.Negerej
ond Shri Siren Jeveli ... ARdvocetes)

These espolicetione ceme up before the Court
end Hon'sle Shri P.Striniveeen, Member{A), mece the

following:

0ORDER

Theee zre three composite snolicrtions by 36
zrnlicrnte enc one infivicdursl e-plicstion which were oricinelly
filed ec urit petitians befare the High Court of
Kernstaks and hzue cinces heen treneferrecd to thic
Tribunel under Secticn 23 of the Administretive Tribursle
pet, 1235. All of them involve & common iscue, namely,
the detarminstion of| int:r £e reniority in the cecre of
Inspector of Centre:l| Excise in the cherg. of thr Collector
of Centrel Excisr, Bengrlore, of peregaore recruitec to thet
crdre through three s=perste ch:nn?l:, nemely, by promotion
from suh Ineprctore of Centr:1 Excife, by Promotion from
ministrizl renke (Upper Divieion Clerke) end by cirect
recruitment in the open mrrket, Depertmentsl cencicetes
with th:'r:QUisitn quilific-tions could sleo comprte for
dircet recruitment enc incdecd some of the dir:rct recruite
impleecdrd hercin holanc to thet cetrcory. A1l thc

spnliecsnte rsre promotces from the renke af Sub Inspector

%&;———f‘&ﬁ«



=-10=-
of Contral Exsise, while the rsspendents are mestly
pramstess frem the ministerial ranks and a few direetly
recruited Inspecters of Central Exeise. All ths parties
te the litipatien agres that these applicatisns san be
cenveniently dispesed of by a cemmen srder. Hence this
erder.
2. As ﬁmumﬂ abeve, there are 87 applicants in
all befers us, They were represented by fesur csunsel,
namely, Sarvaehri Subramanya Jeis, M,T. Kesava Iyengar,
T. Chandrasekhar and G. Chandra Kumar. There ars 78
respendents altsgether of whem three are the Gevernment
of India and its efficials and the remaining 75 are j.ndj.vi-
duals whe are likely te be affected sns way er the sther
by the ssurse of this .ut.i.éatim. The GCevernment ;r India
and its efficials were represanted by Shri M.S.Padmarajaiah,
Senier Standing Ceunsel. Dr. M.S. Nagaraj and Shri Kiran
Javali appeared fer seme of the respendents: whils thres ef
the respsndents, namely, Shri Shanti Vnnrappa,. Shri Rajrase
Kete and Shri V.B. émgari, asdressed us plrsmall,;. The
matter was heard en six days when several decuments were
filed and a leng list ef judicial decisiens cited by rival
seunsel,
3. We new turn te ths facts giving rise te the
present litigatien.
4, Recruitment and senjerity rules in pursuancs ef
Article 309 of the Censtitutien in respect of pasts ef
Inspeeters of Central Excise were netified fer the first
time en 2-6-1979, Prier te that date, these matters were
reculated by Exseutive Orders. The applicants whe were
all sub Inspecters of Central Exeise (SI) sarlier, wers
premeted as Inspecters ef Central Excise during the years
1970 te 1973. They were, therefere, ceverned fer the

purpssss af recruitment and senierity, by Executive Orders

T &t
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iesued frem time te time in the ferm of letters eor
instructiens er erders by the Ministry sf Finance (the
Ministry fer shert) er by the Central Beard ef Excise

and Custems (the Beard). The right ef Gevernment (Res—
pendents 1 ts 3) te reculate these matters by Exnclut.i.v-
Orders in the absence of statutery rules netified in
pursuance sf Article 309 af the Censtitutien has net been
challenged in these applicatiens. This, in sur epinien,

is as it shsuld be in view ef the sbservatiens ef the
Supreme Ceurt in P.C.SETHI VS. UNIODN OF INDIA, 1975 SCC

L&S 203 and in sther cases. Ner has it been urged that

the Executive Orders in ferce suring the peried under
censideratien, by themselves, vislated any article of the
Censtitutien. On the ether hand, it is enly the menner

in which the rules embsdied in thess Orders were imple—
mented that has cems under attaek. UWe will netice this

as we g8 aleng.

5. During the years 1966 te 1973, the pesitien,
breadly speaking, was that recruitment te pests ef Inspecters
sf Central Excise was ts be made frem mere than ene su..lrcn,
quetas being fixed fer each ssurce of recruitment. Senierity
was tes be rng..llétud by retatisn ef vacancies bstwesn resruits
frem the different ssurses accerding te their respective

gquetas. There was ssme esntreverey in this regard which

\ we shall refer te in due csurse. The qusta system of
:;4)] ’311, recruitment was, hewever, relaxsd sn three sceasiens, in
terme of Ministry's letters dated 28-10-1966, 18-6-1970
and 22=7-1972 by which pssts of SIs were upgraded ts thass

of Inspeeters. These upgraded pasts wers te be tilled in

exclusively by premetisn ®f existing SIs subject te their
being fsund fit fer premstien. The rules ef recruitment
in feree at the relevant time (presviding fer qustas frem

different ssurees) were speeifically relaxed fer thie purpese.

s
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T.hu SIs se premsted ts the upgraded pests en sash ef the three
sccasisns wers ts ba placed sn blsc in the ll‘llll‘.ﬁt; list.
Apart frem these upgraded pests, all sther vacancies ef Ins=-
pecters were te be filled in frem mere than ene ssurse; the
ratie ef reeruitment (quetas) and the censequent retation of
vaeaneies fer the purpese ef senisrity — if that be eventually
held te be the applicable principle - as between the iiff‘:mt

ssurees sf reeruitment prevalent frem time te time were as

fallews &~
Vacaneies arising Quetas
Frem 27-9-1966 te - 2 premstees frem the ranks
23-7-1971 of SIs: 1 premstee frem
ministerial ranks, i.e.
Upper Divisisn Clerks(UDCs)
Frem 24=7-1971 te - 2 SI premstess: 1 UDC
31=7=1972 : premstee: 1 Direct recruit
(or)
Atter 31=7-1972 - 3 DRe 3 1 UDC premstee

Thus, the Ministry's letters dated 28-10-1966, 1B=6-1970 and
22-7-1972 uperading pasts of SIs inte these sf Inspectars
which were te be filled in exelusively by SIs feund fit ter
premstisn in relaxatisn ef the prevailing rules ef reeruitment
fermed thres watersheds betwsen perieds of speratien of the
gqueta rule sf rscruitment. The letter of 22-7-1972 spells
sut in detail hew the senisrity ef efficials recruited te
the upgraded pests (para 2(1ii) of the letter) shsuld be
reculated vis—a-vis these premsted er directly recruited te
the vaeaneies sxisting immediately befasre the upgradatien
(para 2(ii) er the letter) or arising after the upgradatien
(para 2(iv) ef the letter). It will be useful te represuce
the relevant paragraph - para 2(v) - sf the said letter here
fer twe rsasens3 firstly, the applicants = S1 premstees =
appeinted te the upgraded pests reterred te in the said
letter = cemplain that the prineiples adumbrated in para 2(v)

have het besn preperly applied and secendly these prineiples

P &H—F
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ceuld be called inte aid fer selving similar preblems af
inter se senierity arising sut ef the earlier upgradatiens
(by Ministry's letters dated 28-10-1966 and 1B-6-1970) :
"(v) Officers appsinted ts the piat of Inspecter
of Central Exeise (0G) in aecerdance with sub=-
para (ii) abeve will rank en blsc senier te the ’
sfficers appeinted in aecerdance with sub-
paras (iii) & (iv) abeve, the inter se senierity
ot the etficers appsinted in accerdance with the
existing precedure, i.e. as per the rester pesi-
tien. . Officers appesinted in aecerdance with
sub-para (i{) absve will be determinaed in aecerdance
with the existing prescedure i.s. as per the raster
pesitien, Otrficers appeinted in aecerdanee with
sub-para (iii) abeve will en blec rank senisr ta
the sfficers appsinted in ascerdance with sub~
para (iv) abeve. The inter se menisrity ef the
efficers appesintsd in accerdance with suk-para
(iii) abeve will be 1n'the srder of their inter
se senisrity in the grase sf Sub-Inspecter ;ni
the inter se senierity ef the sfficers appeinted
in accerdance with sub-para (iv) absve will be
determined in aecerdancs with the general erders
sn the subjeet as per ths rester pesitien.®
As mentisned sarliery the respendsnts in these applicatisns
were either UDC premetees sr DRs. They were appsinted as
lnspecéors of Central ixecise during the years 1971 ts 1973
within the queta available ts them. The dates af their
appsintment te (er te put in differently, the perisd af
their esntinueus efficiatien in) the sadre ef Inspecters
vis—a~vis the applicants have figured preminently in this
eentreversy as furnishing ansther basis ter determining
senierity in prererence te the "resta" principll. We will

have sccasien te examine this later in this srder.

T&__’___Jksv



6. The eadre of Inspecters of Central Exeise is net

an all India cadre. Senierity lists ef persens in that cadre
are prepared frem time te time in the eharge of sach Celleeter
of Central Excise separately and eireulated by the Cellectsr
cencerned. Premetisns te the next higher pest of Superintensent
of Central [xcise, Gresup B, within each Cellscterate are made
frem Inspecters ef that Cellectsrate in the erder ef their

: senisrity, subject of esurse te their being censidered fit
fer premetien by the Departmental Premestisn Cemmittee. Alsng
with his letter dated 8-4=1973 (Annexure E te Applicatiens

33 te 46/86), the Cellseter sf Central Excise, Bangalsrs,
circulated a senisrity list of Inspecters ef Central Exeiss,
The criterien adepted in preparing this list was said te be
the date ef appsintment te the cadre whether by premstien
(frem SIs sr UDCs) er by direct recruitment. It appears that
a large number af representatisens were received by the
Cellecter of Central Execise frem UDC premetees and DRs cem—
plaining thzt they sheuld have been given higher pesitisns sf
senierity by retating the vacancies between reeruits frem
different seurces in the ratis of quetas in feree frem time
te time., Thereafter, the Cellecter cireulated ansther
senisrity list as sn 1-1-1977 under his letter dated
29-10-1977 (Annexurs F te Applicatiens 33 te 46/86) : we are
c-nr._ernoi in this ease ll'ﬂy with Part II ef this list in
which all the applicants and respendents find a place. All
Sls of the Bangalere Cellectsr's eharge (5 of them being
applicants betsre us) whs were premsted ts the 43 upgraded
pests of Inspectesrs created as a result ef Ministry's letter
dzted 18-6-1970 (Annexure B te Applicatien= 33 ts 45/86)
reterred te earlier, were placed in this senierity list in

a bl-ekfrom Serial Nei. 13 te Serial Ne. 55. Similarly,

all SI= (18 et them being applicants in the present litigatien)
premeted te the 27 upgraded pests ef Inspecters created in

the said charge as a result ef Ministry's letter dated
T B
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22-7-1972 (Annexure D ta applieatiens 33 te 46/86) were

placed in a bleckat S.Nes. 253 te 2797 actually 26 pests

of Inspecters were crsated by upgradatisn in the Bangalers
v charge en this last scoasien, but enly 27 SIs were premsted,
but we need net ge inte this in the present srder. The
senierity ef persens appsinted te vacancies (i) which were
in existence befers the upgradatisn ef pests by Ministry's
letter of 18-6-1970, er (ii) which arese after this upcradatisn
and befere the next upgradatien by Ministry's letter af
22=7=1972, and (iii) uhicﬁ arsse after this secend mentisned
9pgradatien, i.e. arter 31-7-1972, was fixed by retatien af
vacancies bstwsen the different seurces ef recruitment in
accerdance with the guetas in ferce at the relsvant time,
In this way, UDC premstees and DRs as a class (75 &f them
impleaded as respendenta here) came te sceupy relatively
higher pssitiens ef senierity in the list as en 1-1-1977
than they did in the earlier senierity list ef 1973 at the
cest of the applicants taken as a whsle., The same principles
of senierity as in 1977 were fsllswed in subsequent gradatisn
lists put sut by the Cellecter ef Central Excise, Bangalsre.
Annexurs Q te applicatisns 33 te 46/86 ie ene sueh listgs
issued by the Cellecter af Central Excise, Bangalere, en
1-2-1982, it purperts te list sut, in the srder sf senisrity,
Inspecters of Central Excise eligible fer being censidered
for premetien ts the next eadre of Superintendent et Central
Exeise, Grsup B. The applicants want us ts gquash Annexures
F and Q te applicatien Nes. 33 te 46/86 and, in effect; tm
restere the senierity list sf 1973 (Annexure .E) eor rather,

the prineiples en which Annexure E has been cempiled.

7. ue may at this stage dispese of the cententisn
urged sn behalf st the respendents 1 te 3 by Shri Padmarajaish
that these applicatiens sheuld be dismissed en the greund ef

laches. Etven thesugh the senierity list as en 1-1-1977,

[P R T



~36-

braught sut en 29-10-1977 upset the relative senisrity ef
Inepectars for the first time te the disadvantage of the
applicants and the like, the real effect of this revised
senierity same te be felt when the list of Inspecters eligikle :
for premstien as Superintsndent of Central Exeise { Annexurs Q)
was issued en 1=2-1982. These applicatisns having been filed
as writ petitiens in 1982 eannet, therefere, be censidered
belated.

B, The arcuments put ferward by Shri Subramanya Jeis,
learned ceunsel fer the applicants against the senisrity lists
at Annexures F and Q ran as fgll-uas

In the impuoned lists, UDC premetees and DRs whe censtitute
the respsndents were placed absve SI premstees (whe are the
applieants) whe were actually appeinted as Inu;-ct-rs sarlier,
Ministry's letters dated 18-6-1970 and 22-7-1972 by whish

pests of SIs were upgraded had clearly stated that the existing

B
rules af reeruitment = u.om-’;l quetas frem different

ssurges - were being relaxed and the upgraded pusts were te be

filled up exelusively fram sne ssurce, i.s, by premstien frem
Sls, Therefere, the principle of senisrity by retatien ef
vacaneies whieh was pesited en the gqueta system ef recruitment
had ne applicatisn te the upgraded vacancies. The cencept ef
upgradatien, Shri Jeis argued, excluded the cencepi ef premetien
and guetas had relevance snly te premetien. The legal pesitien
in this regard stessd cencluded by the decisien ef the Supreme
Ceurt in the first B.S.GUPTA CASE AIR 1972 SC 2627. As fer
vacancies which arese befere and atter each ef the upgradatisns
of 1970 and 1972, appeintments te the gqusta vacancies available
ts UDCs and DRs were made leng after the appeintments te the
esrraspending ‘queta vacancies availat;lu te the S1 premstess and
therefere, the "reta" principle of senisrity ceuld net be
applied ts thess vacancies alss, The preeminsnce st centinusus

sffieiatisn e= a facter in determining relative senisrity of
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UDC prsmetees and DR= were shesun as senisr te SI premstees
whe had jeined as Inspecters as much as a year and 4 menths
earlier in seme cases. As against this, Shri Iyengar cen-
tended, all the 84 S1 prematses shsuld have besen placed in
sne blec abeve all the UDC premetees and DRs with whem they
have been made ts alternate pssitisns ef senisrity in the
impugned list ef 1-1-1977.

11, Shri Iyengar esntended that while prescribing
quetas fer recruitment frem different seureces, the Ministry
or the Beard hae net previded that senisrity shesule be
reculated by retatisn ef vacancies in the ratise ef the
quetas, The impucned senisrity list ef 1=1-1977 (Annaxure F)
refers te the Beard's letter dated 22-12-1967 ter inveking
the principle ef retatien in respect ef persens appearing
at Serial Ne.56 enuards while the said letter of 22-12-1967
talked enly ef recruitment and net ef senisrity. Shri
Iyengar drew sur attentisn ts Ministry's letter dated
22=7=1972 whieh, in para 2(ii},prevides fer filling up
vaecancies ef Inspecters existing immediately befsre 1-8-1972
(the date sn which the upgradatien ef 28 pests as a result
of that letter was te take effect) in accerdance with the
recruitment rules existing prier te the issue of that letter
i.e. the queta rule ef 2:1:1 ketween SI premetees, UDC
prematess and DRs; the said para did net prescribe a rule
of eenierity by retatisn sf these vacancies in the same
ratis, Therefere, resgpsndents 1 te 3 erred in fixing the
senisrity ef UDC premetees and BR= whe were appeinted leng
after 1-8-1972 absve SI premstees appsinted earlier, pur-
perting te retate the vacancies existing prisr te 1-8-1572,
Referring te the reply te the applicatisns filed by the
17th respsndent in applicatisns Ne.33 te 46 (5hri M.Nila-
kantan) Shri lyengar refuted the -lnt.mti_.n that UDC
pramstees whe jeined as Inspecters en 6-12-1971 were tully

eligikle fer prsmetisn as Inspectars en 8-11-1971 itself
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i.s. when the applicants elaiming senierity sver them were
pramsted, and they (the UDC prematess) wsuld alse have been
premeted en 11-11-1971 if the vive vece test fer UOCs had
net been delayed by a few days. Shri Iyengar centended that
when the SI prsmetess were prsmsted by erser dated B-11-1971,
there were ne uDCu'qunlifind fer prematisn in their queta:
withsut ceing thrsugh the viva vece test they csuld net be
sai¢ ts have beceme gualified. It is true they underwent

the viva vace test within 20 days ef the prsmetien ef the

SI premstees of Nevember 1971, but the fact remains that they
were actually selected fer premstien after their SI ceunter-
parts. Even a shart delay in recruitment frem the qusta ef
UDCs vis—a-vis prsmstisn ef SIs meant a breakdsun of the
queta system sf reeruitment ane therefere inter se senisrity
ameng them sheule have been fixed en the basis of centinusus
sfficiatien.

12. Accerding te Shri Iysngar, there ecsuld have been ne
vacancies of Inspectesrs existing immliiaialy befere 1-8-1972'
ts which UOC prsmetees sr DRs ceuld lay elaim under thes
qusta system in ferce at the time. Therefsre responsdents
whe were UDC prim-t-as er DRs appeinted as Inap-nt-falnfttr
31-7-1972 esuld net be adjusted against pre-1-8-1972 vaean=
eies (because such vacancies did net exiet) and en that basis
- sheun as senisr tes the applicént-sl premstess appsinted ts
the upgraded pests af Inspectsrs created by Ministry's 1-ttaf
dated 22-7-1972, particularly when the latter had jeined as
Inspectsrs earlier than the fermer and hzad centinueusly
efficiated in these pests lenger. Therefere 16 DRs and

g UDC premstees appeinted as Inspcctors‘after 1-8-1?72

gwuld have been placed belsw and net absve the 27 SI premstees
appeinted te upgraded peste which came inte existence en
1-8-1972. Annexures F and  which placed the said UDC
prsmetees and DRs abeve the 27 SI pramstess te the pre—

1-8-1972 pasts thecefsre deserved te be quashed.
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13. Shri G. Chandra Kumar appearing fer applicant in
Ne.684/B6 adepted the arguments -f; Shri Subramanya Jeis and
relied sn the decisien of the Kerala High Csurt in K.C,
Vijayan's ease 1979(3).SLR 156.
14, Shri M.S.Padmarajaiah, learned Senier Standing
Ceunsel fer respsndents 1 te 3, explained t_.- us the principles
sn uhic;h the impugned senisrity list as en 1-1-1977 had been
prepared, Nene of the present applicante were premsied against
any of the upcraded pssts created in the Karnataka charce by
the Ministry's letter dated 2B-10-1966. Vacancies arising
after that upgradatien were te be filled up by premsting Sis
and UDCs in the ratie of 2:1. The criterien ef inter se
senierity adepted in the 1973 senierity list based en canti-
nusus efficiatien in the ecadre was net censidered ap.lpr-pr.iat.e
in the backgrsund ef the gqueta system st recruitment that
was being tellswued, and the Ministry of Heme Affairs Office
Memsrandum dated 22-12-1959, Where reeruitment is made fram
different ssurces, aecerding te fixed guestas, determinatien
of inter se senierity as between recruits frem the different
ssurces by retatien eof vacancies had bsen upheld by the

tf( Supreme Ceurt :\aweral decisiens as reassnable and net
vislative of Article 14 and 16 ef the Censtitutisn. Cevernment
had, therefsrs, deliberately decided te apply the ratatisnal
principle ef senisrity by executive actien (which was permisaible.
when statutery rules had net been netified) te reeruits frem the

twe ssurces appeinted te vacanciss sf Inspecters which arese

befere the upgradatien srdered in Ministry's letter dated
18=6=70 and which were ta be filled up in the ratie of 21

by premstien fram SIs and 'UDCs. In this way, Part II »f the

senisrity list as sn 1-1-1977 begins with 2 SI premstees

fellswed by sne UDC premstee, the same :yéle repeating ltal;lfr
thereafter till Serial Ns.12. Nene of the applieants whs are
SI premstees tigure in the list up te Serial Ne.]2 as nene ef

them wers appeinted against vacancies ef Inspsctsrs which
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arsse prier ts the upgradatien ef pests srdered by Ministry's
letter of 1B8~6~1970: en the ether hand, respendents 4 ts 7,
being UDC premetess appsinted against these vacancies in the
queta available te them were accerded 4 sut of the 12 tep
pesitiens in the list. Thereafter, 43 SI premstess premsted
as Inspact-ra‘in the upgraded vacancies ereated by Ministry's
letter dated 18-6-1970 appear at Serisl Nes, 13 te 55 in ene
bleck. Five of the applicants are included in this bleck.
Ne recruits frem any ether ssurce had been interpesed between
them. In respect of vacaneies arising after the appeintment
of these 43 SI premetees, the qyota system of recruitment was
. resumed ; persens appeinted ts these vacancies had therefere
been arranged in the list frem Serial Ne.56 snwards in @
repetitive erder ot 2 SI premetees fellswed by sne UDC premstee
till Serial Ne, 178. Serial Ne,l179 snwards represent vacancies
arising en and after 23-7-1971 when direct recruitment was
revived. Therefere the repetitive srder of senierity frem
Serial Ne. 179 is 2 SI premstees fu}llutd by sne UDC premstee
fellewed by sne direct recruit till Serial Ne,252. Sixtythree
of the applicants appeinted against gueta vacaneies availabkle
te SI premstees and s-vanty-n; respendents representing fer
the mest part UDC prsmetees alni seme direct recruits appsinted
against queta vacancies available te them were adjusted im
this way frem Serial Ne, 56 te 252, Thereafter, 27 SI premetees
dppeinted acainst the upgraded pasts of Inspecters treated by
Ministry's letter dated 22-7-1972 have been placed in sne bleck
fram Serisl Ne,253 te 279; 18 ef the applicants appear ameng
them. Finally ene of the applicants whe was net feund fit fer
premetien in the upgraded pests created by Ministry'e letter
of 22=7=1972 and was premated later uwas fix:d in the list at
Serial Ne.2B7 in accerdance with the date of his premstien.
15. Shri Padmarajaiah cenceded that there had been

ssme delay in filling up queta vacancies available te UDCs
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aned direct recruits as c-mpared. ts the appeintment ef SI
premstees in the cerrespending vacancies available te them,
but that did net mean that the gqueta system of recruitment
had btreken dewn. Far instance, 45 ef 75 respesndents whs
were UDC premetees were appeinted against their queta and
jeined as Inspectsrs sn 6-12-1971., 45 eut ef the B7 appli-
cante were premeted acainst the cerrespending vacancies
available ts SIs ane they jeined as Inspeetars sn 11=11-1971
sr thereabsut. The slicht delay ef less than a menth in
filling up the UDC gueta was due te the reasen that the DPC
fer selecting UDCs had te be held semewhat later than the
DPC fer SIs. This ceuld net be held acainst the UDC premstees
te deny them their preper senisrity in acesrdance with the
reta rule. Repelling the csntentisn ef Shri Subramanya Jeis,
he psinted sut that SIs appeinted acainet upcraded pests had
all been placed tecether e&s sne bleck in the senierity list
and recruits frem sther seurces had nst been placed between
them, Vacancies existing befere the upgradatien ef pests
srdered by Ministry's letter dated 22-7-1972 falling in the
queta of UDCs and ORs were ne deubt filled up after the
premetisn ®f SIs ts the upgraded pests.. This again was due
ts agminietrative r:a::lns. The precess st direct recruitment
te these pessts was initiated in August 1971 itself and
written test held in February 1972. The viva vece test was
held sn 16-7-1972 and the final list drawn up sn thekame day.
Therefere, there was nething wreng in adjusting the 18 direct
reeruits (15 ef them respendents here) se selected in the
qusta vacancies available te them absve S1 premetees appsinted
against the 27 upcgraded pests created with effect fram
1-8=1972 by Ministry's letter dated 22-~7-1372 (18 ef them
being applicants befere us)., In the cases of the sther
respendents alse, their dates of appsintment were net =e

much delayed vis-a—vis the appsintment ef SI premetees like
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the applieants as te deny them their rightful senisrity

en the prineiple of retatien ef vacancies and bring them

dewn as suggested by the applicants by taking inte acceunt
their actual dates ef appeintment. Shri Padmarajaiah

strengly refuted Shri Iyengar's elaim that 84 pessts ef
Inspectsrs were upgraded ts be fill-i'up exclusively by
premetien ef SIs in the letter dated 22-]‘:2-1971 frem the Under
Secretary ef the Beard. They were Eu_n__ti_vacanci-a available

te SIs and thersfere these prsmsted apainst these vacancies
had te be adjusted in the senisrity list aleng with reeruits
frem sther ssurces in the ratis ef their respective guetas,
Shri Padmarajaiah alse repelled Shri Iyengar's cententien

that there were ne gueta vacancies fsr UDCs and direct recruits
available prisr te the upgradatien sf pssts with effect fram
1-8-1372 by Ministry's letter ef 22-7-1972, Out af a sanciisned
strength ef 506 Inspectsrs as sn 31-7=1972, 474 were actually
in pesitien and 32 pssts were vacant, 17 in the questa ef direct
recruits, 1l in the queta et UODCs and 5 in the gusta ef Sls.

17 direct reeruits taken against these vacancies whe jeined

as Inspecters after 1-8-1972 were therefere alldted pre-1-8-1972
vacancies abeve the upgraded Sis eof 1—6-1972 and given
senisrity by retatien ef vacancies as explained sarlier.

The gqusta rule ef recruitment had been substantially adhered

te and sa the reta rule of senisrity was rightly applied. He
alse refuted Shri Iyengar's cententisn that there was ne rule
of senierity by retatien ef vacaneiwes. Recruitment and
senisrity were being reg:llﬂten‘ at the material time by
Exeeutive Orders and the reta rule sf senisrity was alse
applied in practice by Executive actien and this was dene
deliberately. Only if there was ns rule of senierity either
netified under Article 309 ef the Censtitutisn er actually
fellswed in practice by Executive Orders csuld the rule of
centinueus efficiatien apply. The cententisn ef the appli-

eants in this recard, accerding ts Shri Padmarajaiah,

had ne merit. ’P (k_/_:\pf
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16. Dealing with the judoement ef the Kerala High Ceurt
in K.C.VIJAYAN'S CASE, Shri Padmarajaiah peinted sut that ne
definite principle of senierity can be draun frem that decisisn.
In that case, the attentien af the Caurt had net been draun ts
the existence af the gueta rule st recruitment during the
material time and the cerrespsnding rsta rule sf senisrity

s that was being applied, The Kerala High Csurt had hele that
51 premetees te the upgraded pests sheuld appear in the senierity
list en blec and alse that inter se senisrity ef reeruits fram
ditferent seurces shesuld ke determinad an the principle of
centinueus sfficiatien. Se far as the first part sf that ruling
is cencerned, SI1 premetees te the upgraded peste in Karnataka
charge had been placed en blec witheut recruits frem any sther
seurce intervening between them, .Since the existence of the
queta rule eof recruitment ane the applicatien ef the reta rule
of senisrity was net brsucht te the attentien ef the Kerala
High Ceurt, their gecisien, ts the extent that it directed
senierity te be fixed en the basis of centinueus sffieiatien,

Bl coveet
cannet be taken as Qaying dewn the cuprent pssitien in law en
the facts ef the present ease, Therefsre, neither the decisian
of the Single Judeoe in VIJAYAN'S CASE ner the dacisi.ln af the
Divisien Bench cencluded the mattﬂr.A In further suppert of his
cententien, Shri Padmarajaiah drew sur attentisn te anether
decisien rendered by a single Judoe of the same Cesurti en

24-2-1982 in D.F.NU.ISBS/BZF filed by Smt.Cancadevi, a UDC

premeted te the pest af Inspecter. The learned Judce sbserved
that the earlier decisien #f the Divisien PBench did net prevent
the autherities frem assiponing earlier netiensl dates of

premstien te UDC premetess and en that basis treating them

as senier te SI prametees whese actual dates of premetien
were earlier. The learned Judce thus in effect kept spen the

questien ef senierity between SI premetees and UDC premetees.
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Therefere the preper test te be applied hers was whether the
principle of senisrity by rstatisn ef vacancies adepted by
respendents 1 te 3 was a valid principle in the facts and
circumstances of this case net sffending any article af the
Censtitutien, withsut reference ts the decisien of the
Kerala High Ceurt relied upan by the applicants. The queta
system ef recruitment having been spcrated in respect sf the
vacancies sther than the upgraded vacancies and net having
breken dewn at any stage, fixatien af senisrity by restatisn
eof vacancies in the ratie ef the questa fixed fer each ssurce
of reeruitment was a perfectly valid ene and therefsre the
challenge te the senisrity lists at Annexures F ane G sheuld
be rejected.
17. Dr. M.S. Nagaraj, appearinc fer sne of t:h= respendents
adepted the arguments ef Shri Padmarajaiah. His client whs was
a UDC was pramsted as Inspectsr as ; result of a DPC meeting
held en 4-12-1971. The applieants wha claimed senisrity absve
him en the basis ef centinusus sfficiatisn were prometed by
srder dated 8-11-1971, It was a fertuitsus accident that these
applicants were appeinted abeut 20 days prier te his client.
Premetien #f SIs te the pest ef Inspectsr was sn the basis ef
senierity-cum=fitness, while premetisn ef UDCs ts pasts of
Inspecters was by selectisn. Because of this, the DPC fer
pr-m‘ctiln of UDCs had te include a representative of the Central
Beard of Eixcise afid Custems while the DPC fer prematisn ef
Inspectsrs ceuld censist of persens lsczlly available in Bancalsre,
There was a slight delay in helding the DPC fer UDCe till a
representative of the Beard ceuld ceme. Otherwise, his client
was qualified fer premetien even when the applicants elaiming
senisrity sver him were premsted. If the DPC fer premetisn ef
UDCs hae been held alsng with the DPC fer pramstien ef Sls,
his client weuld alse have been premsted sn the same day as

the cemplaining applicants., His client cannet be made ts suffer
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fer the fertuiteus circumstance, @ver whieh he had ne centrel,
of his DPC being held a fsu days later, Mereesver, a few days'
delay in making selectien frem sne sesurce sf recruitment csmpared
ts ansther ssurce of recruitment cannet be taken as representing
a breakdsun sf the queta system leading ts the abandsnment of
the reta rule af senisrity. There was ne vielent departure frem
the quata rule of recruitment as in Janardana's case sr in
Narendra Chedda's case. In fact in sne srder dated 19-8-1971
by which 13 SIs like the applicants were premsted as Inspectars,
it was stated that their senisrity weuld be fixed after premeting
ministerial candidates in their queta. . This clearly shewed that
there was ne intentien at any time sn the part &f the Cev ernment
te abanden the queta system ef recruitment. He, therefsre,
pleaded that the impuoned senisrity list based sn the prineiple
of retatien af vacancies except in regard te the upcraded
vacancies shesuld be upheld and the applicatiens dismissed.
18. Shri Kiran Javali, appearing far nine respendents,
adspted the arcuments ef Shri Padmarajaiah and Or. Nagaraj.
19, % We have given ;Eii-us theught te the aroumenis advanced
by all the learned ceunsel befsre us, We have carefully perused
all the dscuments furnished in the ceurse of these praceedings
and the varieus rulings cited at the Bar, Censidering the fact
that this liticatien is essentially between tws larce greups ef
persens aspiring fer advancement in their career, we devsted
censiderable time te cansider the rival cententisns with mere
than erdinary care, with referencec te the decided cases and the
numersus facts presented befsre us.
2d., Shern ef details, the main peint at issue here is,
whether the reta principle of senierity adepted by respendents
1l te 3 in fixing inter se senisrity between recruits frem
different ssurces was resally the righf. principle tes ke adepted.
We have already stated that till 1979, ne statutery rules ef
recruitment and senierity in respect of Inspecters ef Central

Excise had been netified and that durin_g t{:\e’gcrini with which
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we are cencerned in this litigatien, Executive Orders held

the field. It is well settled that recruitment and senisrity
can be regulated by Exeecutive Ordere in the abeence of statu-
tery rules previded that the Exeeutive Orders themselves de net
sffend any article of the Cenztitutien. Indeed, there is ne
dispute that recruitment te the pesis ef Inspecters during the
peried 1970 te 1973 was te ke made frem different ssurces
aceerding te fixed guetas prevalent frem time te time., The
detailed pesitien in this recard prevalent frem time te time
has been set sut earlier in this srder. The existence of a
gusta system ef recruitment dees net necessarily mean that the
retatimenal principle f senierity sheuld be applied. In
N.K.CHAUHAN'S CASE 1977 SCC (L&S) 127, the Supreme Csurt

set sut its cenclusiens in para 32 ef the Judgement at pace
143 ef the report. Their Lerdships stated, inter alia, that
"the queta rule dees net, inevitably, invalke the applicatien
ef the reta rule". In the present ez=e, ths respsndent-
Cavernment did adept the reta rule of senisrity as censistent
with the qusta rile of reeruitment: beth the rules were adepted
by Exeeutive actien. In N.K.CHAUHAN'S CASE, there wa= a
Resslutien ef the Cevernment referred te as the "1941 Rese—
lutien" which specifically called for fixatien ef senisrity
accerding te the date of appesintment, which led the Csurt te
ebserve that "esenisrity, nermally, is measured by length ef
centinueus, sfficiating service = the actual is easily
accepted as the lecal., This dees net preclude a different
prascriptien, Censtitutienality tests being satisfied.”

(page 147 af the repsrt). It is elear frem this that the

rule ot centinusus efficiatien was faveured By the ceurt in
that case sn "the matrix ef the special facts and rule therein".
In PATWARDHAN'S CASE 1977 55 (L&S) 391, the ceurt was net

really cencerned with the gusta system ef recruitment er the
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'utu rule of senierity. There the questien was whether cenfir—
matien in a grade shsuld be the eriterien fer determining

senierity in that grade. Hawsver, the csurt made ths fellsuing

" sbeervatien in the csurse st its judgement:

"All sther facters being equal, centinusus
efficiatien in a nen—fertuiteus vacancy
sucht te receive due recegnitien in deter-
mining rules ef senisrity as between per—
sens recruited frem different ssurces....”

It will be immediately neticed that the Ceurt laid deun snly

a qualified prepssitien viz. that centinueus efticiatien weuld

receive due rececnitien, all sther factsrs beinc .qua;. In his
minerity judgement in K.K.DUTTA'S CASE, 1980 SCC (L&S) 485,
D.A, DESA], J, reterred ts an "impertant rule well recegnised
in the service jurisprudmcs that in the absence st any valid
rule of senierity date of centinueus efficiatien prevides a
valid rule of senierity.”™ The learned Judge did net say that
centinusus efficiatien is the snly valid rule ef senierity.

It weuld ceme inte speratien in the absence of any sther valid

rule. Msresver, this sbservatisn shsuld be read in the
centext af the sarlier sbservatien ef His Lerdship reparding
the reta rule of recruitment:

"gluntly translated it means that the direct

recruit whe was never in service when pre-

matee was premsted, prebably he may be a

student, maybe he may nat have even passed

tha cempetitive examinatien, yet may ceme

inte the picture and challenge sne wha has

already been serving in the Department fer

a number of years.”
in sther werds, where the reta rule of senisrity leads te
startling results, i.e. where a persen recruited maﬁy years
later becemes senisr te anether recruited that many ysars
earlier, there is much te be said fer the rule of centinusus
efficiatien. The facts in Janardana's case were that dus

te sxicencies ef ssrvice, rules prsviding fsr qustas frem

different ssurces had te be relaxed and yet the reta rule
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of senierity was a.ughil‘. tm be applied, The ceurt .hnr_nl thnt.
the result of deing ss was that a persen recruitsd ts the past
in questien in 1962 weuld becsme junisr ts ansther perssn
reeruited in 1978 by applying the reta rule., Even after
netieing thia__r_“traumatin effact"”, ‘h'uir Ler dships derived the
prineipls ef centinusus sfficiatien in that ease snly frem the
rules geverning recruitment and senisrity placed basfare them
which cenferced a discretisn sn the Gevernment te make recruit-
ments fram either ssurce. In G.S.LAMBA'S CASE 1985. Scc (L&Sj 491
the esurt neticed that there had been a large deviatien frem the
queta rule ef recruitment and therefsre hsld that the reta rule
of senierity csuld net ke applied as betwesn reecruits frem
different ssurees, At the same time, it u;a tetugnis.d‘ that
when the guasta system af recruitment mis in eperatien, the rsta
rule of senierity wsuld be perfectly valid. Aihergncl ts the
queta rule need net be with mathematical precisisn, but a
substantial cempliance with that rule weuld justify the rsta
rule of senierity being applied. e m'ay cenclude this review
with the sbeervatiens ef the Supreme Csurt in a very rescent

judgement delivered in ASHOK CULATI & ORS'US B.S.JAIN & ORS
1986(2) SCALE 1062 (para 13 at page 1068 of the repert):

"Je are net aware sf any prineiple sr ruls
which lays deun that the length ef centineus
sfficiatien service is the snly relevant
eriterien in detarmining senierity in a
particular eadre sr grads, irrespective

of any specific rule of senisrity te the
esntrary. It is necessary te emphasise

that the principles laid deun in the tws
leading cases of N.K,CHAUHAN AND S.B.
PATWARDHAN, reiterated in BALESWAR DASS!
case and subsequently fellswed in several
deeisien are nst an autharity fer any such
prapasitien....Thess autherities nasuhere

lay deun that the same principle i.e. the
length sf eentinusus sfficiatien must be
the ssle cuiding facter and the snly eri-
terisn in determining senisrity ef eush
ad-hec empleyeses vis—a-vis direct reeruits.”

21. Applying the prineiples laid dewn by the Supreme
Ceurt te the facts sf this ease, what de we find? The

Exeeutive Orders previded fer reeruitmsnt frem different

B



-.-..23"1-..
ssurces accerding te quetas prescribed frem time te tims,
A sarsful lesk at the impugned seisrity list shews that
resruitment was mctually made acesrding.t® the gquetas
whenever the quasta system was in ferce, i.e. apart frem
appeintments te the upgraded pests, ~I"hm.‘e were seme
delays in making prnm-ti;nl in ths UDC's queta sr frem the
dirset recruitment queta, but these delays were nst sueh
as te suggest a substantial deviatien frem the gueta ruls
of reeruitment. As many as 45 ef the 75 respendents whe
were UDC premstees jeined duty as Inspectsrs betwsen ene
te six menths after 55 eof the applicants appeinted against
the eerrespending queta sf SIs and their inter ss seniarity
has been fTixed by applying the reta rule. 17 direct reeruit-
respsndents appeinted against queta vacaneies available te

them existing a= en 31=7-1972 were appeinted in August 1972,

" but the recruitment precess started in August 1971 when

departmntal eandidates were asked te give their names and
written tests were held in February 1972. The delay:in
their recruitment fresm the date the vacancies in their quets
arese was less than a year and it was due te administrative -
reassns. Ue see nothingz'urmg in their besing adjusted in
the pre-1-8-1572 vacancies by applying the reta ruls. In
N.K,CHAUHAN'S CASE, Krishna Iyer J. sbserved that it was
spen te the Gevernment te -hnu*"a -yn: or’ ether perisd"
as a unit te eperate the queta system. . In COL.A.S.IYER VS.
V.BALASUBRAMAN IAM, 1980 SCC(L&S), the Judgement sf the
Ceurt was delivered by the same Judge and his Lerdship
epined that a reasenable peried in which te sperate the
queta system ef reeruitment aleng with the cencemitant
npeta” rule of senierity wesuld be threse years. In sther
wards, if the intetval sf time betwsen rseruitment frem tua
or three ssurees is net unrsasenably leng, — as it was

in JANARDANA'S CASE, er LAMBA'S CASE, sr NARENDRA CHEDODA'S

CASE = the reta rule ef.senisrity ean be applied
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as between. recruits frﬁ the dirferent ssurces, In the present
ecase, fer the mest part, the delay is less than a year, in faet
less than a menth se far as .25 sut eof 75 respendents are cen-
esrned., In a few cases, the delay is absut a year and a half
which is by ne means unreassnable. Qusta vacancies - 18
belencing te direet tecruits and 9 te UDC premetees = arising
prier te 1-8-1972 were filled up at the end of Aucust er
bcgif}ning of September 1972 in the calse of diresct recruits and
absut six te nine menths later in tﬁa ease of UDC premetees and
they were all placed absve SI premetees ts the uporaded pests
created with effect frem 1-8-1972, But fer administrative
delays, these vacancies weuld have been filled up well befers
1-8-1972; the delay is net such that eenferring senisrity sn
thege UDCs and direet recruits appeinted in August 1972 er
Mareh=April 1373 respeetively ever SI premetess appainted in
later 1971 sr in 1972 weuld sheck the esnscience, As painted
sut by the Supreme Csurt in KARAM PAL AND ORS V5 UNION OF INDIA
AND ORS 1985 SCC (L&S) 471 mathematieal precisien cannet be
expicted in these matters and what is expected is substantial
eempliance., The fsllswing sbservatisns ef the Supreme Ceurt in
para 18, pace 479 ef the repert, have particular relevance te
the faets ‘-r this ease alse &~

"Ne mala fides has been pleaded ner has any

grave injustice been established in the writ

petitiens., At the mest a case of impreper

werking of the scheme with reference ts ssme

sf the sfficers had been alleged P

We are of the visw that if there has been

substantial cempliance in implementing the

scheme under the Rules, judieial interference

is net called fer."
The cententien ef Shri Iyencer that there was ne reta rule
in eperatien fer determining the senisrity, in eur epinisn,
is alse net eerreet. The reta rule of senierity was actually
enferced by Exegutive Orders and that was hew the impugned

senisrity list came ts be preparsd. In the absence eof any ether

rule pither statutery er by virtue of an earlier Executive Order
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the Cevernment had w-r!}' right ts adept the reta rule, as
censistent with the queta rule ef recruitment which has,
in eur epinisn, keen substantially eemplied with, slight
delays in recruitment as between the different ssurces,
net censtituting a departure frem the queta, We agres
with the learned ceunsel fer the respsndents that the 84
pests mentisned in the letter dated 22-10-1972 were nat up-
craded pssts reserved fer SI premetees exclusively but snly
represented their s?';are of the vacancies under the qusta
system eperatinc at the time. There is ne deubt in sur minld
that the Cevernment deliberately mperated the reta rule sf
senierity by ixecutive actien aleng with the queta rule of
recruitment. UWe are alse satisfied that there were vacancies
in the queta ef UDCe aned direct recruits as en 31-7-1972
a;;ainst which UDC premstees and direct reecruits appsinted
after 1-8-1972 esuld be adjusted by applying the reta ruls.
The principles ef inter se senierity as between appsintees te
vagancies arising befsre and after ths upgradatiens srdered
in Ministry's letters dated 22-7-1972 vis-a-vis S5Is appesinted
te the upgraded vacancies were reassnable and cesuld be applied
on the earlier scecasisns ales and that is what has been dene.
We find ne infirmity in this either. UWe de net agree with the
cententien ef Shri Iysngar that these prineiples were nst
preperly applied,
22, These applicatiens, as already explained, have
ehzallenged the senisrity iista at Annexures F and § te
Applicatiens 33 te 46 en the greund that the applicatien ef
the reta rule of senisrity was discriminatery and that senisrity
sheuld have been fixed on the basis ef eentinueus sfficiatien
in the eadre. Fer the reasens sect sut absve, we see ne merit
in this ehallenge, UWe, therefsre, reject it.
23. We may new refer te the judgement ef the Kerala
High Ceurt in K.C.VIJAYAN'S CASE delivered by the Single Judge

and the erder af the Divisien Beneh dismissing an appeal
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against that judgement. As psinted eut by learned cesunsel far
the respendents, it dees net seem te have been brsught ts the
netice af the learned Judces that there was a queta system ef
recruitment prevailing at the fimn and that therefere the rata
rule sf seniwrity was being applied. Beth the Single Judge and
the Divisien Bench therefere praceeded sn the view that the enly
pringiple of senisrity applicable was that ef centinueus efri-
ciatien. If their attentisn had been drawn te the fact that
there was a reta rule of senisrity censcisusly applied by
respendents in view ef the queta rule of recruitment prevalent
frem time ts time, the decisisn may have been different., It is
sicnifieant te nete that in the srder of the Divisien Bench, it
is observed that netisnal dates af premetien had net been civen
te UDC premstees leading te the inference that if su-ch netienal
dates had been given and these dates were prier te the appsint-
ment of SI premetees, the fermer wsuld rightly ke senier te the
latter. It was en the basis ef this skbservatien that in the
subsequent judgement in 0.P. 1585 ef 1982 GANGADEVI WS UNION OF
INDIA AND ORS, a single Judge of the same High Ceurt sucgested
that the petitiener Smt.Cancadevi, a UDC premstee seuls make a
fresh representatien te the Central Gavt. recarding her senisrity
and the Unien ef India ceuld dispsse o her representatien en
merits. He thus indieated that Smt.Cancadevi csuld be assipned
an earlier netienal date of premetien and en that basis civen
senierity ever K.,C,Vijayan. The applicatien ef the reta rule of
seniserity preduces the same result when 2 persen recruited frem
ene seurce ie adjusted against a vacaney which arese a few manths
earlier, Q.he vacancy being available te the sesurce of recruitment
te whieh he bclmg;)ani is thereby made senier te ansther appsinted
garlier te a cerrespending queta vacaney available te a different
ssurce of recruitment. In ether werds, the appeintment ef the
Permer efficial dates back ta the time when the vaeaney ts whieh
he was premsted became available by the applicatien ef the prineipls »

of retatien and that is his netienazl dzte of premetisn., Therefsre,
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uhen upheldinc the impucned senisrity lists and the reta
rule of senisrity f’-ll-uz-d therein, ws have alse, in etfect,
receonised the richt ef Gevernment te assign netisnal dates
of appsiniment te recruits frem different seurces and reculate
their senierity accerdingly as was dene by the Kerzla High
Ceurt. The snly difference is that, in eur spinian, where
the reta rule of senisrity is sperated, ne separate erder is
required assioning netisnal dates ef appeintment.
24, After the cenclusien ef the hearing in this case,
same of the applicants have filed written submissiens sn
25=2=1987 prayinc that we shsuld take ints acceunt a decisisn
sf the Supreme Ceurt briefly reperted in the Deccan Herald et
14th February 1987. Nermally we weul# have ionered such sub-
missisns made atter the hearing had clesed. Hewever, as
reference is made ts a judcement ef the Supreme Ceurt, wn'
perused the newspaper cutting filed with the written sub-
missiens carefully, the full text theresf net b‘eing available.
We find that in that case, the rules sf recruitment were
challenged and that the facts therein are ales net in pari
materig with these sf thas present applicatisns. The vieus
expressed by us abeve therefere remain unatfectes.
25, In the result, the applicatiens are diemissed.

Parties te bear their sun cests.

SR

- — T b |
{Ch.Ramakrishna Raa),:[\l,\?'] {P.Sriniua:an?’ \
Member (J) Member (A)
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40, K.T.Neik, Ankola, Keruwar District.

41, MN,G.Hebbeli, Bsngezlore-1,
42, G.N.Kulk~rni, Bangslore-25,
43. C.V.Belenkar, Bangzlore,

44, D.Abdul Rehim, Hospet, Chitredurgs Dist.
45. K.Sudhindrr Rszo, Bzngzlore-1,

45, C.Rejsgopala, Keruwer, Utters Kennade Dist,
47, P.X.Joshi, Bangslore-1,

48, F.Thomas Psul, Belgeum.

49, F.B.Sembrani, Dh-rwed,
507 N.R.Kegalkar, Bhedravethi, Shimogz Dist,

51. P.Visuanzthan, Banoslore.,

52, V.B.Bengsri, Hubli; Dharwed Ditt,

53, H.N.Bhand:ri, Melpe. Udipi Taluk, Dzk, Kznnads Dict,

54, D.C.Gudihgl, DHeruszd Dist.

55, K.N.Shanteveerzpps, Bengzlore-1.

55. B.B.Pandit, Honnswer, Uttsrs Kennadz Dist,
57. R. Rangerejan, Mysore,

58. MM.Subba Rao, Tumkur.
59. G.lLogenathan, Bengrlore-1,

50. UeR.Shashisekhar, Bengslore-20,

61, R.P.Kidwalker, Bclgsum.

62, Y.N.Pressd, Bzngelore-1i.

63. G.Vesrznna, Grdzgi, Dherued Dist,
6&T.5.T@ndulksr, Kerwar, Uttare Kennsde Dist,
65, M.R.Jokethi, Dandeli, Uttars Kennads Dist,
56. M.Kannappen, Holensrispur, Hecssn District.
57. K.S.Chendrezsekiatir, Bangelore.

58, B.P.Neik, Kutchslnzger,

67, S.I.Doddemani,IJamkhandi, Bijepur Dist,
70. M.P.Naik, Herihar, Dhrrusd Dist,

71. J.3.Mzdtha, Mzngzlore-57,

72, S.G.Pzechepur, B8ider,
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VS

1. The Union of Indif, Reprecsnted by its Secretrry,
Minietry of Home Affairs, Mew Celhi-1.

2, The Centrel Boerc of Exciee and Customs,
Mew Delhi.

5. The Collector of Centrsl Excicee end Customs,
Centrel Revenue Building, GQusen'e Rozd,
pP.8.No,5400, Bengalore—1.

4, G.leyepalen, Bengrlore=Z.

5. L.Remekrishns, Mysare,

5., B.S.Nenjunde Reo, Mysore.

7. D.R.Sidliyali. SenkeshurT, Belgsum Dist. (9 to 7

8, G.B8.Jochi, Belgaum. Reespondents in
s R.No,884/85(T)
9, L.K.Kulkerni, Bengrlore=1, eleo)

10.Y.5iterem, Bangelore—1.

11,S.Reje Reo Kote, Davengere, Chitredurge Dist.
12. A.S.Nagarzju, Bzngalore-39.
13,.K.Krishnauasrrier, Mangalore=57.

14. P,Psreshuram, Banogzlore-57.

15.H.N.Jochi, Hubli, Dharuad Dist.
16.D.Raghevendrs Rao, Shimogs.
17.M.Neelakanten, ‘Bangalore=1.
18.0.K.Shivananda, Mzngelore-57.

19.R.H.Gothe, Hubli, Dharwad Dist.
20.5.P.Parashan, Ksrwer,Uttars Kenneda Dist.
21.N.G.Kottur, Davengere, Chitradurga Dist.
22.D,0balesh, Reichur, Reichur Dist.
23,G.Subbannz, Bangalore=1.

24 ,.K.Shiveshankaraish, Davangere, Chitradurga Dist.
25,1 .G.Pettanshetty, Sankeshuar, Belgezum Dist.
26.G.50manna, Bellary.

27.N.J).Udapi, Mangalore.

28,5.V.5zuznt, Karuer, Uttare Kennsda Dist,
29.P.V.Keshave Murthy, Bangalore-26.
30,0.5.Magoevi, Kerwar, Uttere Kannade Dist.

unm;k; p 31.N.K.Badgi, Bangalore-1.
"2 Bencw 357 32.Smt.Szrojini M, BengaloTe,
T 33,G.0.Paussksr , Bhatkel, Uttara Kenneda Dist.
34,].5.Kulkerni, Belgeum.

35.M.H.Deszi, 3engelore=52.

35,M,5zmpengi, Bengaloresl.
37,H.5.0hermersj, Mysores.
35,.C.M.Xenniksr, Hubli, Dherusd Dictrict.
33 ,R.C.Magdur, Heriher, Dherued District.
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