
3FDRI THE CtT6L f:Ir I71 I\IL TI3LL 

fl :ErL6E (rCH .G1.LRE 

DTED THIS DY THE TErTYSE'JErTH FE36L:RY 1987 

Hor.'ble Shri Ch.R&mFkrichnF RFD ... Nrmber3 I/P 	 nr.'b10 ShrI P. Sririv r 	... renbr1 

TPLICrTi 	CS.7 -  TO 45/31(T),47 TO 135/35fl, 

1 61 TO 116 f35(T) .EO 834/83(T). 

1. V, .VrMF Rddy, 
1rp.ctor of Centr1 Excir & EuEtorfl, 
Cortr1 eucnuoE 3ui1inc, 
urr t E  R&c, 	no-13:e—l. 

6.nrc Rro, 
In:ctr of Cntr;J Exci, 
oior of Erntr-1 Lxci, 

rr1 	vnu. :Juildino, 
C, P6.t3.546J, 

n 1or-1 

 
S/c 1.Vrnkt2<rihnFih, 
Inoector of Cer.trrl EXC1E, 
''Lnthor 3ncr, 151, 

1in lc;c, 5hE:ripurFm, 

n: loro-26. 

L.Rrnr, $'a 1t 1xn, 
Iroctor of Crtr1 Exci, 

Cntr1 Ru'.ri 	uuFrtr, 
3ym'h1 E:xfnior., 
nc1or45. 

3. C.Chr r€ ohtr, SO S.h1vrrj, 

Ir.ctor of Crrr. 	I tT ci 	Hqrtr 

Crtr F 	evrLJ 	3L'ilei77, 	un' s 	oc, 

Er.c1cr-1 

f/f 	 .X r i r. F L!iyr, 

, !iv:flr 

:. 10 it K.Pnrth 3.O, 
In:ctor of Crtr1 5xci, 

/ 	 of th!' folirctioY c C'ntr1 ExciE 	& 

In:ctor of Centr1 Eyciser  
afficE  of Collctor of Cr,tr1 EXC1E & 

uton, IuedE, 3r1or1. 

- 
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P.V.John s/o 1atp P.O.Ver9hese, 
Inspector o/c Oranch, 
Queen's Road, Bangalore —1. 

R.Narsyana Rao, 
Inspector of Central Excise, Office of the 
Collector of Central Excise, Central Revenue 
Building, Queen's Road, P.B.Nc.5400, 
Bangalorel. 

K.Doresuami, 
Inspector of Central Excise, Office of the 
Collector of Central Excise, Central Revenues 
2uilding, Queen's Ropd, P.B.No.5400, 
Ba nos lore—i. 

5.Krirhns, Inspector of Central Excise, 
Office of Central Excise Collector, 
Central Revnues Buildina, Queen's Rord,P.BNo.5403 9  
Ban lorc-1. 

A.V.ShiV2da§ Inspector of Central Excise, .. (pplicants 
Off'ica of Collector of Central Excise, 	in A.Nos. 
Central Revnnure BuildinQ, Queen's Road, 	33 to 46/55(T) 
P.B.No.5431, Banelore1. 

K.C.Ramaurny, s/o K.R.Copalachar, 
InrDector of Central Excise, 
Yesuanthapur Division, OanQalore. 

S.V.Govindraja Setty, s/o of Venkatechala Setty, 
NO.151, let lain Road, Seshadripurarn 
Banoalore-20. 

K.C.Kalchnr, s/a H.P.Chikkscharya, 
No.151, 1st Main Road, Sshadripuram, 
Banalore2O. 

B.N.La!<shrnrna Rro, s/c R.Narsyanerao, 
568/357, O.T.C.Road, Chikpet, 
Banoelore-53. 

1°. £.r,naiah, 6/0 N.nanthanrrsnappa, 
II Pir Customs Officer, Selar International 
airport, Bombay89. 

N.Jayadvapps, Inspector of Central Excise 
(Prevntive) Central Excise, 3analore. 

2.5.Naoraj, s/a B.hamanna, 
Ins ctor of Central Excise, Head quarters, 
Brnoalorc. 

R.Euboarsmu, E/c N.Rarnanna, 
Inepector of Central Excise, 
Hadqu6rt.rs, BanQalors. 

P.R.Jenkateah, s/o late P.N.R2n1C Iyenorr, 
Inspector of Central Excise, 
HeadqLrrtrs, Bangalore. 

I- & 
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Laxminarayene, rIo late K.Nrnjayya, 
Inspector of Central Excise, 
Hdquartrs, 9ng1or'. 

K.Ve-renna, r/o Kriahtenna, 
Inspector of Centrl Excise, Hdquartrs 
(Pravantive), Bangalore. 

J.Doddansnjaiah, s/o Javraiah, 
inspector of Central Excise & Cutoma, 
Bangalore-20. 

rrenk Sushil tJa1al1ey, S/0 J.P.Ueley, 
Inspector of Central Excise & Custome, 
engalore-20 

26. K.Veerabhsdra Ro, Inspector of Central 
Excise, Armed Rangs, Pysore Road, 

naalore-1 J• 

2. T.r.Copala Rao, Inspector of Central Excise, 
Internal Audit Party 'fl', Nysore. 

K.T.Naraysna, 5/0 late K.I.Thimrnapoaiah, 
Inspector of Customc and Central Excise, 
Office of the Superintendent of Central Excise, 
Tunikur post, Tucnkur. 

S.E.Ptil, s'o Shankara Cowd path, 
Inspector of Central Excis-, '' Ranna, 
KSS Road, anoalora-575001. 

2. H.Par-rn - ahachar, 5/0 Hiriyanrachar, 
Inspector of Ccntral Excis, Ranoc 'C', 
K.S.R. R - d, Pianclort-1. 

3. l.l0haned Ismail, 5 /0 Abdul Rahim, 
Insoctor of Central Excise, 
IDO, flysorn. 

Anantha Sharma, 5/0 Rarnachsndraiab, 
Insnector of Central Excise, Hrs Audit Section, 
ueen'a 0od, Bangslore-1. 

- 

U.S. setha-raman, /o U.S.Sanjaeviah, 
Inspector of Central C cisc, 
Panc-lore EeEt rs 

, Bang2lore-1 

35. K..Rsmachanra, 5/0 K. sr;airnhish, 

1 	0ffic of t'e Supdt. of Central Excise, 
R ng 'C' 5yyajiro So d, Myore 

c 	•n..-i'; 
37. S.Ereenivase fkrthy s/o Subba Ohatta, 

Inspector of Central Exci, Dasarahalli Rance, 
Sf~shrdripuram lain Road, Sangalore-20. 

33. l.R.X.Sindhr, s/o Mrdhrvr Rao, 
Inapcctcr of Central Exc1e, Cutop 	n., 
41 rlil]ar Road, Rargalore E2. 

3. C.F.Raju, so5.V.aju, Inspector of Central 
Excise, HKT/9EL/CF Rança, 42, Miller Raod, 
lOt Vasanthanacar, 9anga.lore2. 

p 



5.R.Chit9upi, s/O  REr 	Rpa, Inspector of 

Cntr€1 Excise, TrFirirc Contre, 
3, Union Street, 8snglor.1 

M.NFczrsjP, s/c C.MphFdevish, Inspector of 
Centcl Excise, I.7.3. flysore. 

A.R. r'.sinh 8hn, /o Trh Singh, 
Inspector of Centrl Excise, Mysoreo 

5.3ohn 0evscss, 5/0 B.R.Shettsyys, 
Inspector of Centrsl Exci&e, 1.0.0., rysore,. 

E.R.Sv-nt, s/o Ramr Ssvrnt, Inspctor of 
Centr1 Excise, I.S.O., 71 Club Reod, 
9elgrurn. 

C.Uittsl Ro, E/0 C.Krishfl2 8o, Inspector of Customs & 
(Central Excise) Port1 Appr2ising Deprtment, 

nthnrcrr, 8 nglore—SO. 

45. K.i'1.Krishnsmurthy, e/o K,Mellesheiah, 
Inspector of Customs end Centrsl Excise, 
Customs Division, Bngslorr.52. 

V.N.Pedss2lçi, 5/0 Nresimhschpr, 
Inspector of Crntrl Excise, I.S.O., Hubli. 

Y.B.Jsvli, Inspector of Centrsl Exciss(Prr) 
1.0.0. Hub].j'32. 

R.'i.9irsdi, Inspector of Centrl Excise, 
1.0.0., Hubli. 

S.M.Shsik, Inspector of Centrel Excise 
& Customs, Rsnqe—A, Hubli. 

N.0.AFri, s/a 0.N.Ari, Inspctor of Centrrl 
Excise (Pr) I..O., Hubli. 

V.SreenivEEon, s/c Usnucopel, 
50, irrrnme Teople St. 8th Cross 

11essjs rem, Be ngelorc3. 

53. M .uruessn, 	riunisuemy, 
No.22/3 Milkmen St., Ulsoor P.O., Bsrgelor8. 

K.Nersysnen, S/o r.Krishne R 5 o, 
h.61, H.H.C.5.Lryout, .C.Ropd, 
III 5to, Bengslore'79. 

ST. •hmed Psshs, sf0 K.V.rskeer P.hrned, 
Esst Djvi ion, Ben lorc1 

SeIe;hib R.Kocheri, S/a 5hermpps Kocheri, 
Inspector of Csntrsl Excise,(pruentive) 
1.0.0., 8e1eum. 

57. 	div1rpps.". Sutesttj, s/o 1'1sllrp:e, 
Inspector of' Certrsl E*'ise, 
1.'.C. 'e1peuin. 
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53. ChFnnPbvt-ppP £.P1!likptti, s!o 5hivrpp, 
Inpsctar of C.ntrsl Excise, 
Rnr e3t, °,lzum 

5). OundpPDF 9.!<unkur, L/D 3iBSQvPmaepp8,, 
Insp±ctor of Centrl Excise, 

, BnlgFum. 

53. ChEnmpop Ptil, s/a Allappe P2t11, 
Inspector pf Centr5l Excise, 
52nohwr REna::, Slum. 

C.D.Cunninghrm, s/a L.S.CunnlnQhEm(1E.t:) 
Inspector of CLntrl EXCILS, to.13, 
Cnh !onplex, 	.C.RoEc, 9sngLlcre-9. 

 C.PnEnthsrEa 5inh, 	s/o 	A.Chendrn Singh, 
Pir CuLtOnE 	Offic r, 	Air Pnal CuEtonE 
IntsrnEtional 	Pirport, 	9onbay. 

63 • R.P.Rshjd 	t<han, 	s/a 	P .HsbibullE 	khen, 
ir 	CuLtonE 	OfficEr, 	r\O.15114, 
New Pirport Colony, 	Barnby-99. 

64. 5. 	DevErju, 	s/a 	R.1.Sett?yy2, 
.ir CuEtoor 	Officor, 	A-4. 	Jhu 	Airport Colony, 
5.V.RaEd, 	filspEr1s, 	Ut 	Bonbsy-54. 

6. M.S.NErpsimha Murthy, 	/o 	Subb'nr,r, 
hr CuctonE 	Officer, 	Pplm 	hirport, 
¼j 	Drlhj. 

ES. H.P..SEtynFr-.yrns 	$tsrny, 	/a 	lat-. 	'-l.Pnjrnrpps, 
1nnector of CntrEl 	Exci., 	t<alEr 

57. Rfiq 	hrns, 	so 	Nohrrn-ied 	'usuf, 
Inspector of CrntrEl Excise, 

' Intoro;trlExci,Int:rn;lhudit 	P 	ry'' 

 C.9.'ulkrni, 	Inrpctor of 	CEntrl 	Excis, 

I& 
 C.5.'-lir6mpth, 	Inrpsctor of 	CentrEl 	Excise, 

7 fli Euno 	r 

 ..F'krudcin, 	Insprctar of 	C-ntrrl 

 t.R ."irzs 	Ims1l, 	InEp- ator 	of 	C 	r•trEl 	Excise, 
Brnoolorr-1 

 K.1gerh 	V-th, 	s/a 	'rthr'- pE 	K;rnrth 	•.(e pplicr nts 
Inspector 	of 	Cntrsl 	Exci, 	PI, 	in 	p.rro.47 	to 
I?.O. 	Pnnoplors. 	 10O/35T) 
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C.Vpzir Phmed, Inspector of 
Central Excise. 

Shsnkmrmppm £nnsbhinppi AbbiqFri, 
Inspector of Centr'1 Excise. 

75. P.B.Cnooji, Inspector of Cnntrsl Excise, 
I.D.O. Hubli, Dhrusd District. 

rureslhkkappe Hsnumarsddj 8nvj, 
Inspector of Csntr-1 Excjs , 
Dh'rted 01st., Dhrusd. 

Fsbishsb Ilohidin Ssb Malla, 
Inrorctor of Centrsl Excise, 
Laks.hmesusr Rsnge, Derusci District. 

7'. 	hsdeu 1'rth2rdsrmn Ptjl, 
Csntrl Excise Inspector, Dndeli, 
Uttsrs Ksnneds 01st. 

83. R.H.Lrdeysr, Insprcor of Centrsl Excise, 
I..O. 71, club Road, Belçum Diet. 

61. Chsnrsksnt vishnu Kopardi, 
Inspector of Coritrl Excise, 
Dsrwsd District, Dhrrud. 

82. Krihns Gurtjnsth Joshi, 
Inspector of Centrsl Excise, 
Dhsrud 8sn5e, Dhrumd District. 

53. D.shboob P11, s/a Dsdsmiysn, 
Inspector of Centrzl Excise, 
Old Customs House, ]undcr, 
flsnaFl:Jre— Dkhj 	Ksnneds 81st. 

81. 11.M.NT2y, s/o M.fl.Macheieh, 
Inspector of Centrsl Excie, 
Old Custom House, Bunrrr, 
noslore—Dskshins K&nnsds Djt. 

B.Shyorn Sundsr Ro, c/o Nrssihs Rso, 
Inspector of Cmntrrl Excise, Kilimavu Ssden 
Corspoijnd, B.V.Rped, Pttstj, ilsngrlore-2, 
DFkEhina KFnn2da 01st. 

S.V.Rju, Inspoctor of C,ntrsl Excise, 	•.(Applicnts in 
Uc'ipi, Dkhins Ks nnsds 31st. 	P .No • 135 to 

1 18/.B5T) 

S.Perissusmy, do lste Suku, 	.. Ppp1icnt in 
Insoector of Cantral Excise, 	P.?o.884/86(T)!  
Presently workinc st 1.3.0 Mysore. 

(Ssrvs'shri Subrsmrnys Hois, P1.T.Kesvs 
Iyenorr, T.Chsndrssekhrr md GChmndrs 
Kums-r 	• Pdvoctr ) 



- 	 73. N.B.Khnpur, 	ng'1or1. 

7.4. .rnkrrih, B11rry. 

.C.riniv', 8ng1or'. 20. 

K.S. tInkli, Gokk, Belo2um Dirt. 

D.5.!(c11<rr, 5iri, t'ttEt Krnndr Dirt. 

713. D ..:rcinhr1, r1yror. 	... Rrpor 	rits. 

( Rrponntr 4 to 73 pr nI rnnjrs snc workinc eE 

InrpictorE of Cntrn1 Exci 	pt the Rorprctivr 

PTsc.r mntiano Fgjrrt their nFms) 

(Shri M.S. Pnd 	rnhrirh, Dr.I'.S.sgrrnj 

md Shri Sirmn Omunui ... 	dvoct) 

Thro mnp1ictions cnmc up brfore t"E  Court 

md Har''blc Shri P.Srinivmrnn, 	ber(I), nimcr the 

followinc: 

ORDER 

T!cre mrs thrne cmajjte mnmljcrtion by 36 

m'J1icrntm nnc one individuF l n-liCn tior which ucre oricirnily 

filed mr writ petit1on bcforu thr.- '-lich Court of 

Krnntnkm end hnurrincr. bnen trrnnferrftd to thir 

Trjbunml undcr Section 29 of the dminirtrntivm Triburnir 

Pot, 1935. All of thmm inuolvv E common irnue, namdy, 

thr detrninntion of intr no rmniority in thr: cndre of 

Inrpector of Centrl Exciec in the chnrg. of thr Collector 
;•.,.n%itrorj 

Th 	of Cntrel Excinc, Rmngnlorr, of pereors recruited to thet 

crdr through three mpmmmte chmnrel, nenely, by promotion 

from sub Inronctarn of Cr.trrl ExcIr, by Promotion From 

minimtrinl rmnn (Lpp r Divimion Clrk ) nod by direct 

/1 
r cruitrcunt40  	jr, the amer mnrket. Dpc-rtmmntnl cnr.ni: tem 

with tho rquinitr qunliictian could mimo conot for 

diruct r:cru tnent ;flC jndrrd COmE of thr direct rrcruitr 

imnlrmd' hernin bolano to tht cetroary. 	All the 

spplicnrtE nrc praootrr from thr ren 	of Sub Inr2cctr 
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.f Central Excise, while the rsepenlwta are meetly 

prsmstees from the ministerial ranks and a few direstly 

recruited Inepectur. of Central Excise. All the .artiee 

to the l.itigati.n agree that th.ee applicatiens can be 

c.nveniu'itly lispesed of by a casenen erlar. lance this 

crier. 

As mentisned abuve, there are 87 applicants in 

all bef.re  us. They were represented by F.ur ceunsel, 

namely, Sarvaehri Subramanya Jeis, M.T. Kasava Iysngar, 

I. Chanireeekhar and C. Chendra i(u,nar. There are 78 

respunlente eltagether of wham three are the Csvernment 

of India and its e?tieials.and the remaining 75 are indivi-

duals who are likely to be affected one way or the ether 

by the e.ures if this litigatien. The G.v.rnment of India 

and its efficialm were represented by Shri T'LS.Padirarajaiah, 

Senier .  Standing Ceunsel. Dr. M.S. Nagaraj and Shri Kiren 

Javali appeared for some of the respen lent.; whils three of 

the r.epunlmts, namely, Shri Shanti Veerappa, Shri Rajres 

Kite and Shri V.S. Bangari, addressed we persenally. The 

matter was heard an cix isys when er,.ral lecument, were 

filed and a leng list of judicial decieisn, cited by rival 

esunsel. 

We new turn to the facts giving rime to the 

present litigatien. 

Recruitment and sunierity rules in pursuance of 

Article 309 of the Canatitutian in respect of pests at 

Inspesters of Central Excise were netified for the first 

time 50 2-6-1979. Prier to that late, these matters were 

regulated by Executive Orders. The applicants who were 

all 5ub Inspectera of Central Excise (SI) earlier, were 

premeted as Inapectera of Central Excise luring the ycare 

1970 t. 1973. They were, therefere, gevnrnel for the 

purpesee Sr recruitment and asnierity, by Executive Orders 

. 	_--- 



issued from time to time in the term of letter. or 

instructienS or erderi by the 'Iinistry .f Finance (the 

rinistry for ehert) or by the Cuitral Beard .f Excise 

and Cuatems (the Beard). 	The right of Cuvernment (Rem— 

pundente 1 t. 3) to regilate thee, matters by Executive 

Orders in the absence of etatut.ry rules netifisi in 

pursuance of Article 309 if the Cunstitutien has net been 

challengsl in theme applicatiene. 	This, in our epinieri, 

is as it should be in view if the abservatiene of the 

Supreme Ceurt in P.C.SETHI VS, UNIOP 	OF INDIA, 1975 5CC 

L&S 203 and in ether casee. 	Ncr has it been urged that 

the Executive Orders in fsrce luring the peried under 

censideratien, by thuneelves, vielated any article of the 

Cenetitutien. 	On the sth.r hand, it is only the manner 

in which the rules embediel in these Orders were imple— 

mented that has cisc under attack. 	We will netice this 

as we ge aleny. 

5.' 	During the years 1965 to 1973, the pesitien, 

breally speaking, was that recruitment to pests of inspectere 

of Central Excise was to be made from more than one esurce, 

quetas being fixed for each seurce it recruitment. Senierity 

was to be re.j1ated by rstatisn of vacancies betweui reeruite 

from the different seuries accerling to their respective 

quetas. 	There USC some centreverey in this reciard which 

• we shall refit to in due esuree. 	The queta system at 

recruitment was, hewevsr, relaxed an three eccaaiens, in 

teree of finistry's letters dated 28-10-1966, 18-6-1970 
• 

and 22-7-1972 by which pests of 515 were upgraded t. thee. 
, 	

• 

- -'.• 
at Inspeeterm. 	These upgraded pestS were to be tilled in 

exclusively by prem.tien of existing SIs subject to their 

being teund fit for premetien. The rulss of recruitment 

in ferce at the relevant time (previding for quetas from 

different eeur..e) were specitically relaxed for this purpema. 

T 



The SIc sa premutil to the upralel pests en sash if the three 

.ccauiens were to be placed an blur in the .enierity list. 

Apart from these upgraled pests, all ether vacancies if In.-

pecturu were to be filled in from more than eno seuree; the 

ratie if recruitment (quetas) and the censequent rutatien if 

vacancies for the purpuse if euni.rity - if that be eventually 

held to be the applicable principle - as bitween the liffirent 

s.urese if recruitment prevalent from Use to time were as 

f.l1.wm r 

Vacancies arisina 	 Quetas 

From 27-9-1966 to 	- 	2 prerneteem from the ranks 
23-7-1971 	 of SIm: 1 premutee from 

ministerial ranks, i.e. 
Upper Diviaien Clsrke(UOCS) 

From 24-7-1971 to 	- 	2 51 pr.meteest 1 UDC 
31-7-1972 	 premetee 1 Direct recruit 

(OR) 

AFter 31-71972 	- 	3 ORa i 1 UX premetee 

TIis, the Ministry' a letters dated 28-10-1966, 16-6-1970 and 

22-7-1972 upraling pests of SIs into these of Inspectars 

which were to be till.! in .xclueively by SIB t.und fit for 

premetien in relaxatien if the prevailing rules el reeruitmuit 

Termed three watersheds between periels of spsratien of the 

qusta rule if recruitment. The letter .f 22-7-1972 spells 

out in detail hew the mwiierity of etticials recruited to 

the upgralsd pests (para 2(iii) of the letter) sh.uld be 

rewlated Lis-S-jis these premeted or directly recruited to 

the vacancies existing immediately bef.re  the upgralatien 

(para 2(u) of the letter) .r arising after the upgradmtien 

(para 2(iv) if the letter). it will be useful to repreduee 

the relevant paragraph - para 2(v) - if the said letter here 

for two reaeens: firstly, the applicants - 51 premetees - 

app.intsl to the upgraded pests returrel to in the said 

letter - c.mplain that the principles aluabrated in para 2(v) 

have het been preperly applied and secendly these prinuiplee 

cf—' 
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cetili be callU into aid for s.lving similar prebleme if 

inter S. elnisrity ariein9 out if the earliar up9raiati.ne  

(by ministry's letters dat.i 28-1.0-1966 and 18-6-1970): 

"(v) Officers appeint.d to the pest if Inepectur 

of Central. Excise (06) in acceriance with sub—

para (ii) abeve will rank on bl.c seni.r to the 

efficere appuinted in aecerdance with sub—

pares (iii) & (iv) ab.v., the inter as senisrity 

it the etficers app.inted in acreriance with the 

existing precedure, i.e. as per the rester p.si—

tien. . Officers appeintsi in aeceriance with 

eub—para (ii) ab.ve  will be determined in aeceriance 

with the sxistinç precelure i.e. as per the rester 

pesitien. Officer, app.jnt.i in acc.riane with 

sub—pare (iii) ably. will an blec rank senier to 

the efficers appuintel in acceriance with eub—

pare (iv) ab.ue. The inter as eeni.rity if the 

efficare app.int.i in acceriance with sub—pare 

(iii) abeve will be in the crier if their inter 

cc senisrity in the greeds of Sub—Inepect.r and 

the inter as eani.rity of the efficers appeintsl 

in accetianee with sub—pars (iv) abevi will be iitr. N 
~ 	 determined in sec.riance with the general criers 

an the subject as per the rester pesitiun ft 

: V 	. 	 As mentien.i earlier, the r.epenients in three applicatisns 

were either UDC prem.tees or Rs. They were appuintel as 

Inspecters of Central. Exciae iurin9 the years 1971 to 1973 

within the queta available t. them. The iates if their 

appeintment to (er to put in differently, the purled if 

their centinusue effjcjatien in) the cadre if Inspectere 

vie—a—v ~Lis the applicants have fiçur.i pr.minently in this 

eentr.verey as furnishinç anether baeir for determmnin; 

eenierity in preference to the "reta" principle. We will 

have .ccasi.n to examine this later in this crier. 

.J L-- 
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6. 	The cadre if Inspecters if Central Excise is not 

an all India cadre. Seniurity lists if pers.na  in that cadre 

are prepared from time to time in the charge if each Csllect.r 

of Central Excise eaparatily and circulated by the C.fiict.r 

c.ncernsd. Pr.m.tiens to the next higher p1st of Superintendent 

if Central Excise, Greup 8, within each Cullectarate are made 

from Inepactere of that Cullecterate in the crier if their 

- munierity, subject if ceuras to their being c.nsidar.d fit 

for prumutien "y the Departmental Pr.mati.n Cammittee. Alang 

with his letter dated 8-4-1973 (Annexuri E to Applicatiens 

33 to 46/86), the Cellect.r of Central Excise, Bangal.r., 

circulated a senierity list if Inspectars if Central Excise. 

The criterien adapted in preparing this flat was said to be 

the data if appaintment to the cadre whether by pr.metiin 

(trim SIa or UOCs) or by direct recruitment. It appears that 

a large number of reprasentati.ns were received by the 

Cellecter .f Central Excise from UDC pr.m.tees and DRa cern— 

plaininr that they sheuld have been given higher psaitisne of 

aenierity by retating the vacancies between recruits from 

different meurcea in the ratio of qu.tae in fur.. from time 

to time. Thereafter, the C.11ecter circulated anither 

senisrity list as an 1-1-1977 under his litter dated 

29-10-1977 (Annexuri F to Applicatians 33 to 46/86): we are 

cuncerned in this ease only with Part II if this flat in 

which all the applicants and respuauents find a place. All 

SIs of the Bangalere Cellecter's charge (5 of them being 

applicants betere us) who were primated to the 43 upgraded 

pests of Inspectars created as a result of tinistry'e latter 

d3tsC 18-6-1970 (Annexure B to Applicatiena 33 to 46/86) 

rwra'rrni to earlier, were placed in this aenierity list in 

a b1ee&frern Serial Nea 13 t. Serial Ni. 55. Similarly, 

all SIs (18 if them being applicants in the present Utigatian) 

prameted to the 27 upgraded pests if Iflapectirs created in 

the sail charge as a result if Miniatry'e letter dated 
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22-7-1972 (Annuxur. 0 t. appliati.-m 33 to 46/86) were 

plac.l in a bleck.at  5.Nes. 253 t. 279t actually 26 plate 

of Inspecters were ersatsi by upgralatian in the Bangalera 

charge an this last eccasian, but only 27 SIs were prameted, 

but we need net go into this in the present crier. The 

senisrity of persuns app.int.d to vacancies (i) which were 

in existence befar, the upgralati.n at pests by I'inistry'e 

letter of 18-6-1970, or (ii) which arese after this upgralatj.n 

and betars the next upgradatien by I'inistry's lett.r of 

22-7-1972, and (iii) which areas after this seceni mentienel 

upgraiatien, i.e. after 31-7-1972, was fixed by ratatien of 

vacancies between the different aaurc.s of recruitment in 

accerdance with the quetas in 	.rce at th 	relevant time. 

In this way, UDC premetess and DRe as a class (75 of them 

imp1aiel as respendants hare) came to .ccupy relatively 

higher pesitiens of sanierity in the list as an 1-1-1977 

than they lid in the earlier senierity list .f 1973 at the 

cest of the applicants taken as a whel.. 	The same prircipl.m 

of senierity as in 1977 were fellewU in subasquent gradati.n 

lists put out by the Cellecter of Central Excise, Bangalere. 

Annexure Q  to applicatiens 33 t. 4/66 is one such list g 

iau.l by the Culleeter of Central Excise, 	Bangalere, an 

1-2-1962, it purp.rts to list out, in the urier of eanierity, 

Inspecturs of Central Excise eligible for being e.nsidsred 

for premetien to the next cadre of Superintendent at Central 

Excise, Greup B. 	The applicants want us to qussh Ann.xuros 

F and Q  to applicatien N.m. 33 t. 46/86 and, in effect, to 

restere the eenierity list .f 1973 (Annexure E) Sr rather, 

the princip1s an which Annexure E has been csmpflsl. 

7. 	We may at this stags iisp.me of the c.ntantien 

urged an behalf of the respendents 1 t. 3 by Shri Paimarajaish 

that these applicatiens sheull be dismissed on the greund of 

laches. 	Even theugh the senierity list as on 1-1-19779 
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br.ught out on 29-13-1977 upset the relative aeniurity of 

Inepecters for the first time to the disadvantage if the 

applicants and the like, the real effect of this ruviesi 

seii.rity same to be f.lt when the list if Inepeeteza eligible 

for pr.metisn a. Superintendent of Central Excise (Ann.xure 9) 

was issued an 1-2-1982. Theee applicatiuns having been filud 

as writ petitiens in 1982 cannet, therefere, be cenaidered 

belated. 

B. 	The argumunte put ferwarl by Shri Subramanys 3.1., 

learned ceunsel for the applicants aoainst the aenierity lists 

at Annexurea f and 9  ran as f.11.ws 

In the impueI lists, UOC presets.. and DRa who cenatitute 

the rrapendenta were placed abeve SI primetses (whe are the 

applicants) who were actually appeinted as Inspectera earlier. 

Ministry', letters dated 18-6-1970 and 22-7-1972 by which 

pests of SIe were upgraded had clearly stated that the existing 

rule, of recruitment - 	 gustss from different 

usuries — were being relaxed and the upgraded pestS were to be 

filled up exehiejuely from one seurce, i.e. by pr.metisn from 

Sls. Therefere, the principle of eanierity by retati.n of 

vacancies which was pesitel in the gueta system of recruitment 

had no applicetien to the upgraded vacancies. The cencept of 

upgradatien, Shri 3.1s argued, excluded the cencept of premetien 

and quetas had r.levance only to prrnetien. The legal pesitien 

in this regard steel cencl.ulel by the decisien or thu Suprece 

Ceurt in the first 8.S.CUPTA CASE AIR 1972 SC 2627. As for 

vacancies which arese befere and after each of the upgrelatiene 

of 1970 and 1972, appeintmantm to the queta vacancies avaiiible 

to UDCs and ORs were male leng after the appeintmente to the 

serreapenlingqu.ta vacancies available to the SI pr.metces and 

thercfere, the 5reta' principle of senierity ceuld net be 

applied to theae vacancies also. The preeminence of centinueue 

erfisiatlen as a facter in determining r.latiue emierity of 
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UDC pr.m.teee and ORe were sh.er as sani.r to SI prernutses 

who had j.inel as Inepect.re  as much as a year and 4 m.nths 

earlier in some ease.. As against this, Shri lyangar cen-

tended, all the 84 Si prensteos sh.uld have been placed in 

one blue ably, all the UOC premute.. and DRa with wham they 

have been made to alternate psaitiuns if sani.rity in the 

impu1ed list of 1-1-1977. 

11. 	Shri lyanoar cuntunded that while prescribing 

quetse for rscruitasnt from liff.rrnt seurcem, the Ministry 

or the Beard had net previded that sanjerjty shsull be 

regjlat.d by retatien of vacancies in the ratio of the 

quutee. The impug.d auniurity list of 1-1-1977 Annaxtre F) 

refers t. the B.ard'e letter dated 22-12-1967 far invuking 

the principle of retatiun in respect of persene app.arinç 

at Serial N..56 anwarde while the said letter of 22-12-1967 

tali<.d only if recruitment and not of munisrity. 	Shri 

hangar drew our attuntisn to Ministry's letter dated 

22-7-1972 which, in para 2(ii),pr.vides for filling up 

vacancies of Inspectere existing immuliately befurs 1-8-1972 

(the date an which the upgralati.n .f 28 pests as a result 

of that letter was to take effect) in accuriance with the 

recruitmc,t rules existing prier to the issue of that letter 

i.e. the quste rule of 2:1:1 between SI pr.mstess, UDC 
• 

IN prsmete.a and DRs; the said pare lid net prescribe a rule 
-'\ n( 	,• if eanisrity by retati.n of these vacancies in the same 

ratis 	Theref.re, rrspendants 1 to 3 erred in ?x1ng the 

seniurity of UDC prsmetees and QRs who were appsintmd lsng 

after 1-8-1972 abeve SI prsm.tees appsinted earlier, pur- 

p.rting to retate the vacancies existing prier t. 1-8-1972. 

Referring to the reply to the applicatiens filed by the 

17th respundunt in epplicatiens Ns.33 t. 46 (Shri f.i1a- 

kantan) Shri lyangar refuted the c.ntanti.n that UDC 

pr.metees who j.ined as Inspectsrs an 6-12-1971 were fully 

eligible for premutien as lnspect.rs on 8-11-1971 itself 

a 



-2 

i.e. when the applicantS claiming senierity ever ti-isa were 

prsmeted, and they (the UDC premetees) weull also have been 

premetel on 11-11-1971 if the vivo. voce test for UDCe had 

net been delayed by a few days. Shri Iyongar csntenled that 

when the SI premetees were premeted by crier dated 8-11-1971, 

there were no UDCU qualified for pr.metiefl in their quits 

witheut g.ing threugh the viva vice test they ceull nit be 

said to have beceme qualified. It is true they underwent 

the viva vice test within 2B lays if the premetien of the 

SI premetees if N.y ember 1971, but the fact remains that they 

were actually selected for pr.metiefl after their Si c.unter—

parts. Even a shirt delay in recruitment from the queta if 

UDCs via—a—vie premetien it SIs meant a brsakdeiji of the 

queta system if recruitment and therefere inter as aenisrity 

ameng them sheule have been fixed an the basis of e.ntJMueus 

effic ia tien. 

12. 	Accerding to Shri lyingar, there ceuld have been no 

vacancies or inspeeters existing iaaeliately befere 1-8-1972 

to which UDC preisetees or ORe c.uld lay dale under the 

queta system in ferce at the time. Thurefsre respundaite 

the were UDC pr.metees or DR5 appeintad as inspecters after 

31-7-1972 ceull net be aluatei against pre-1-8-1972 vacan-

cies (because such vacancies did not exist) and an that basis 

eheiji 55 senier to the applicant—SI premetees appeinted to 

the upiraiel pests if Inspecters created by ministry's letter 

dated 22-7-1972, particularly when the latter had joined a. 

Inspecters earlier than the termer and had c.ntinueue]y 

.fficiatel in these pests linger. Theref.re 16 ORe and 

9 UDC premetcee appeinted as inspecters after 1-8-1972 

deuld have been placed belsw and net abeve the 27 51 premetees 

appeinted to upgraded pests which ceme into existence an 

1-6-1972. Ann exuree r and Q which placed the sail UDC 

premetees and URs abeve the 27 Si preiTietees to the pre-

1-8-1972 pests therefere leservel to be quashed. 

P 
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Shri G. Chanlra Kumar appearinç for applicant in 

N..864/86 alepted the arJmente of Shri Subramanya Juja and 

relied in the decision .f the Kerala High Ceurt in K.C. 

Uijayan's case 1979(3).SLR 156. 

Shri I'1.S.Padmaraaiah, learned Senier Standing 

Ciuneel for reependents 1 to 3, explained to us the principles 

an which the impuçped aenisrity list as in 1-1-1977 had bee, 

prepared. Nine of the prrse,t applicants were pr.muted against 

any if the upgraded pasts created in the Karnataka charce by 

the Ministry' a letter dated 28-10-1966. Vacancies arising 

after that upradti.n were to be filled up by premsting SIs 

and UDCs in the rati. if 2 1. The criterjmn if inter Se 

ee,iirity adepted in the 1973 esnisrity list based an centi—

numue uI'f'iciatj.n in the cadrs was net csnsiered appr.priate 

in the backgr.und if the qusta system it recruitment that 

was being fillewed, and the Ministry if Mime Affairs Office 

Mamerandum dated 22-12-1959. 	Where recruitment is male from 

lifferint asurees, eec.rding to fixed quetas, determinatien 

if inter em senisrity as between recruits from the different 

esurces by retatien if vacancies had been upheld by the 

U 	Supreme Ceurt ur 	several lecisisne as reae.nable and not 

vj.latjve .f Article 14 and 16 if the Censtitutien. Ceverninmt 

had, ther.f.r., deliberately decided to apply the r.tatiinal 

principle of senisrity by executive actien (which was pezilisSibis. 

, 	.-.--• 
when stetutery rules had not been netified) to recruits from the 

two siurcee appeinted to vacancies of Inap.vtire which arise 

bef'sre the upgradatien inured in Ministry's letter dated 

A. 18-6-70 and which were to be filled up 	, the ratie of 211 

by prem.tien fram SIs and UDCs. 	In this way, 	Part II of the 

senierity list as an 1-1-1977 begins with 2 Si prim.teea 

fellewed by one UDC premetee, the same cycle repeating itself 

thereafter till Serial Ne.12. 	Nine if the applicants who are 

SI premitees t'i.Jre in the list up to Serial N..12 as nine of 

thea were appeintud against vacancies if Inspectire which 
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areas pri.r to the upgralatisn of p.mte .rl.r.d by Ministry's 

letter at 18-6-1970t an the ether hand, respenlente 4 to 7, 

being UDC prametese appsintel against th.se  vacancies in the 

quite available to them were accarded 4 out at the 12 tsp 

pasitisne in the list. Thereafter, 43 SI pr.m.t..s prsm.t.d 

as Inspuctara in the upgraded vacancies ureatal by Ministry's 

letter dated 18-6-1970 appear at Serial Nec. 13 t. 55 in one 

blu. Five of the applicants are included in this blec. 

No recruits from any ether saurce had been interFused between 

them. In respect of vacancies arising at'tar the epp.intment 

at these 43 SI pr.m.tees, the qu.ta system of recruitment was 

rraumalt parsenm appainted to thuse vacancies had theref.re  

been arranged in the list from Serial N..56 inwards in a 

repetitive .rdrr el 2 SI pramateas fall.w.l by one UD! premetes 

till Serial Na. 178. Serial Nu.179 inwards represent vacancies 

arising on and after 23-7-1971 when Uirect recruitment was 	- 

revived. Therefare the repetitive arlur of seniority from 

Serial No. 179 is 2 SI prematess full.wel by one UDC prematse 

tellawel by ane direct recruit till Serial Na.252. Sixtythr.e 

of the applicants appainted against qu.ta vacancies available 

to SI pr.m.tees and seventy.n. r.apanlents representing For 

the most part UDC pr.m.teee and some direct recruits appaintal 

against quite vacancies available to them were adjusted ir 

this way from Serial Na. 56 to 252. Thereafter, 27 51 pr.s.tees 

ápp.intel acainst the upgraded pasts of Inspectars Created by 

Ministry's letter dated 22-7-1972 have been placuil in .ne black 

from Serial N..253 t. 279; 18 at the applicants appear aesng 

them. Finally one of the applicants who was net faund fit for 

pram.ti.n in the upgraded pasts created by Ministry's letter 

at 22-7-1972 and was prematud later was fixed in the list at 

Serial Nu.287 in accardancu with the late if his pr.m.tisn. 

15. 	Shri Paanarsjaiah canceled that there had been 

some delay in filling up queta vacancies available t. UDCa 



8nr direct recruits as cempared to the app.intsent of 51 

printers in the cerrespending vacancies available to them, 

but that did net mean that the qusta system if recruitment 

had brsken d.wn. For instance, 45 if 75 respandente who 

were UDC pr.m.t.es were appeintsd against their qusta and 

jeinel as Inspecters an 6-12-1971. 45 out if the 87 appli-

cants were prern.ted against the csrresp.ndjng vacancies 

available t. SIc and they j.inel as Xnspeet.ra on 11-11-1971 

Sr thrreab,ut. The slicht delay if less than a ninth in 

filling up the UDC qu.ta was due to the reassn that the DPC 

for selecting LJDC5 had to be held s.mewhat later than the 

DPC for Sis. This ceuld net be held acainst the UDC premetees 

to deny them their praper seni.rity in accerdance with the 

rite rule. Repelling the cintentian if Shri Subramanya J.is, 

he p.intul out that 51e app.intel aainet uperadel pests had 

all been placed tscethsr as one black in the eeni.rity list 

and recruits from ether saurcas had not been placed between 

them. Vacancies existing bef.re  the upgradati.n if pasts 

.rlered by finistry'm letter dated 22-7-1972 falling in the 

qusta if UDCs and DHs were no dsubt filled up after the 

prsaetisn if Sic to the upgraded pests. This again was due 

to adminietrative reasens. The prices! at direct recruitment 
S 

to these pests was initiated in Aucust 1971 itself and 

written test held in February 1972. The viva vice test was 

held an 16-7-1972 and the final list !raer, up an thame day. 

Therefare, there was nething wring in adjusting the 18 direct 

recruits (15 if them respsndents here) eo selected in the 

queta vacancies available to them abeve SI pr.m.tees appeinted 

against the 27 uperaded pests created with effect from 

1-8-1972 by t1inistry'e letter dated 22-7-1972 (18 of them 

being applicants bef.re  us). in the cases if the ether 

respundente also, their dates if app.intment were net on 

such delayed vie—a—vie the app.intment of Si prsm.tres like 
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thu applicaflte as to deny thesi their rightful ueni.rity 

an the principle of rstatiun of vacancies and bring thae 

d.wn as suggested by the applicente by taking into acceunt 

their actual dates of appsintmsnt. Shri Palmarajaiah 

etrengly refuted Shri Iyungar's claim that 84 p.ats if 

Inspecters were upgraded to be filled up exclusively by 

prsmetisn of SIm in the letter dated 22-19-1971 from the Under 

Secretary of the Beard. They were quuta vacancies available 

to SIt and therefsre these premeted against these vacancies 

had to be adjusted in the meni.rity list clung with recruits 

from ether esurcus in the ratie if their respective quetas. 

Shri Palmarajaiah also repelled Shri Iyengar's centunti.n 

that there were no queta vacancies for UDCe and direct recruits 

available pri.r to the upgralatien or pests with effect from 

1-.E-1972 by liniatry's letter if 22-7-1972. Out of a sanctisnud 

strength of 506 Inspecters as an 31-7-1972, 474 were actually 

in pssitiun and 32 pests were vacant, 17 in the qusta .f direct 

recruits, 11 in the qusta or UXe and 5 in the quite of SIe. 

17 direct recruits taken against these vacancies who jainul 

as Inapectars after 1-8-1972 were theruf.re  alitted pre-1-8--1972 

vacancies abeve the upgraded Sle of 1-8-1972 and given 

suniarity by retati.n of vacancies as explainad earlier. 

The qusta rule at recruitment had been substantially adhered 

to and as the rita rule .f senierity was rightly applied. He 

also refuted Shri lyengar'e cuntentian that there was no rule 

.f senierity by retatisn of vacancies. Recruitment and 

senisrity were being regulated at the material time by 

Executive Orders and the rats rule of senjarjty was also 

applied in practice by Executive actiun and this was dune 

deliberately. Only if there was no rule of menicrity either 

n.ti?ied under Article 309 of the C.net.ituti.n or actually 

fellewed in practice by Executive Orders eeuld the rule of 

c.ntinu.uu efficiatien apply. The cententi.n of the appli-

cents in this regard, accerding t Shri Padearajaiah, 

had no merit. 	j) 
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16. 	Dealing with the judgement if the Kerala High C.urt 

in K.C.VIJAYPU'S CASE, 	Shri Padmarajaiah punted out that no 

definite principle if senisrity can be dratn from that Iscisien. 

In that case, 	the attentiun .f the Caurt had net been drawn to 

the existence if the quits rule it 	recruitment during the 

material time and the cirresp.ndinct rats rule if eeni.rity 

that was bejno applied. 	The Kerala High Spurt had held that 

Si premetses to the upgraded pests sh.uld appear in the senisrity 

list en bus and also that inter se satijsrity if recruits from 

different seurces shauld be determined an the principle of 

c.ntinueus sft'iciatisn. 	S. far as the first part if that ruling 

is cencernel, 	Si premetees to the upgraded pests in Karnataka 

c'vrc- had been placed an bias withsut recruits from any ether 

seurce intervening between them. 	Since the existence if the 

quits rule if recruitment and the applicatiin if the rita rule 

of seni.rity was net brsucht to the attentien if the Kerala 

Hjh S.urt, 	their decisiin, 	to the extent that it directed 

senisrity to be fixed an the basis if cintinusus efficiatiin, 
" 

cannst be taken as laying down the cu.epent pesitiun in law an 

the facts if the present ease. 	ThErefure, neither the decisien 

at the Si;nle Judge in VIJAy.4N'S SASL ncr the decisien if the 

Divisiin Bench cencluled the matter. 	In further mpp.rt if his 

c.ntenti.n, Shri Padmarajaiah drew our attent.n to anether 

decisien rendered by a single Judge if the same Ciurt an 

24-2-1982 in D.P.Nm.1585/82P filed by Smt.Cancadevi, a JDC 

premeted to the pest if inapecter. 	The learned Judge ubserved 

that the earlier decisien if the Divisien E'ench lid not prsent 

the autheritiis from assicrting earlier nitiinal dates of 

primetiin to liDS primstees and on that basis treating them 

as aeniur to Si premut.es  whese actual dates if prumetiun 

were earlier. 	The learned Judre thus in effrct kept epen the 

quistiin if arnierity between 51 premetees and UDC prem.tees. 



-26 

Tharefare the preper t.st to be applied here was whsth.r the 

principle if e.ni.rity by ritatisn if vacancies ad.ptU by 

r.spinlents 1 to 3 was a valid principle in the facts and 

circumstances if this case not •ffending any article if the 

Cinstitutisn, witheut reference to the d.cisjin if the 

Kerala High C.urt relied Upan by the applicants. The quits 

systea if recruitment having been spLratel in respect if the 

vacancies sthcr than the upor5dct vacancies and net having 

breken hun at any stage, fixati.n if senisrity by ritatiun 

if vacancies in the ratio of the quita fixed for each 8.urce 

if recruitment was a perfectly v:lil one and therefire the 

challenge to the ss-iiarity lists at Annexures F and Q shsull 

be reectel. 

17. 	Or. N.S. Fagaraj, appearing for one if the respindentm 

adapted the arnsm-itm of Shri Padmarajaiah. His client who was 

a UDC was pr.mitel as Inspecter as a resilt if a DPC misting 

hell on 4-12-1971. The applicants who claimed aenisrity abiva 

him in the baum if cintjnueum efficiati.n were prem.ted by 

irder dated 0-11-1971. It was a fertuitsum accident that these 

applicants were appsinted at-cut 20 days prier to his client. 

Primitien if 515 to the pist if Inspect.r was in the basie if 

seniirity—cum—fjtnees, while prirneti.n if UOCs to pimte if 

Insgectsrm was by selectien. Because if th.is, the DPC for 

pr.m.ti.n if LJDCs had to inclurte a represcntative of the Central 

Bearh if tXcime and Cust.mm while the OPC for primatian if 

Inmpect.rs cauld cinsjst of persens lecally available in Bengalir.. 

There was a slight delay in hilling the OPC for UOCs till a 

representative if the Beard c.ull cume. Otherwise, his client 

was qualified for prim.ti.n even when the applicants claiming 

sinierity aver him were prsm.trd. If the OPC for premetien if 

UDCs had been hell al.ng  with the OPC for pram.tiin if SIc, 

his client wiull also have been primutel in the same lay as 

the c.mplaining applicants. His client cannit be male to suffer 
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for the fertuiteus circuastanc., Over which he had no c.ntr.l, 

of his DPC being hell a fuw layc later. Mers.vsr, a few days' 

delay in makinc s.lecti.,, from ure ssurce .f recruitment cemparel 

to an.ther seurce of recruitment cannet be taken as representing 

a brsakd.wn of the qusta system leading to the abandsnm,nt of 

the rita rule of seni.rity. There was no vielunt luparturs from 

the queta rule of recruitment as in 3anarlana'a case or in 

Narsndre Chidla' a came. In fact in one •rder lat.d 19-6-1971 

by which 13 Sis like the applicants were pr.mstsd as Inspect.rs, 

it was stated that their aenierity w.ulU be fixed after premiting 

ministerial candidates in their queta. This clearly shuwel that 

there was no intentien at any time an the part if the C.., rrnment 

to abanl.n the qu.ta system it recruitment. He, therefers, 

pleaded that the impuçnel senierity list basel an the principle 

of retatien of vacancies except in regard to the upgraded 

vacancies sheull be uphr1d and the applicatiet- s dismissed. 

5hri Kiran Javali, appearing for nine respendenta, 

arfeptad the arjmentm if Shri Padmarajaiah and Dr. Nagaraj. 

We have given i.us theught to the arouments advanced 

by all the learned csun8el befere us. We have carefully perused 

all the lecuments furnished in the ceurse if these precerdings 

and the varisum rulli-igs cited at the 8ar. Censilering the fact 

that this liticatien is esmentially between two large greups of 

persens apjrine for advancement in their career, we daveted 

censjderablr time to cenajder the rival cententiens with more 

than urlinary care, with re'erm- ce to the decided cases and the 

numereus facts presented hefere us. 

Shorn of details, the main peint at issue here is, 

whether the rita principle of senierity adepted by respendents 

1 t. 3 in fixing inter me usnisrity between recruits from 

different seurcem was really the right principle to be adapted. 

We have already stated that till 1979, no mtatutary rules if 

recruitment and senierity in respect of Inspectere of Central 

Excise had been netifird and that during the erie! with which 



we are cuncerned in this litigatien, Executive Orders held 

the field. It is well settled that recruitment and se'ii.rity 

can be regulated by Executive Orlrrs in the abmnce of statu—

tery rules pr.vided that the Executive Orlers themselves I. not 

srrenl any article if the Censtitutlen. Indeed, there is no 

dispute that recruitment to the pests of Inspecters luring the 

panel 1970 t. 1971 was to be male from different s.urces 

aceurding to fixo quetas prevalent from time to time. The 

detailed p.siti.n in this retard prevalent from time to time 

has been set out earlier in this crier. lbs existence of a 

queta system of recruitment Isis not necessarily mean that the 

r.tati.nal principle of esnierity mh.uld be applied. In 

N.K.CHAUHANIS CASE 1977 SCC (US) 127, the Supreme Ceurt 

set .ut its c - clui.ns in para 32 if the Judoerient at pace 

143 if the rep.rt. Their L.rdships stat.l, inter alia, that 

"the qusta rule l.ea net, inevitably, inve'<u the applicatien 

St the ruts rule". In the presunt case, the respunient—

.vernrsent did adept the ruta rule of seniurity as csnaistent 

with the queta rule of recruitment beth the rules were alepted 

by Executive ectisn. In N.K.CHAUHAN'S CASE, there was a 

Remehitien if the Gevcrnment referred to as the "1941 Res.—

lutisn' which specifically called for fixatiun ifsunisrity 

acc.rdinn to the late .f app.intmant, which led the C.urt to 

.bserve that "eniurity, nsrmally, is meamjrel by lenoth at 

centinusus, ufficiating service - the actual is easily 

accepted as tht lecal. This deem not preclude a different 

prescriptisn, Cenetjtiitj.naljty tests beinc eatisfi.d." 

(pace 147 if the rupert). It is clear from this that the 

rule .1 centinueus •fficiatiun was fav.ured by the c.urt in 

that case an "the matrix of the special facts and rule therein". 

In PATJARDHN'5 CASE 1977 55 (US) 391, the c.urt was net 

r.ally cuncurnel with the quite system at recruitment or the 



r.ta rule of susierity. There the queeUun was whether cunfir— 

matiun in a grads hhould be the erit.ri.n for determining 

euniurity in that grad.. 	Huwever, the ceurt made the f.11aujng 

- ubservatiun in the ceurse or its jugement 

TMA11 ether factsrs beinc equal, cuntinu.us  
etficiatiun in a n.n—f'.rtuit.us vacancy 
eutht to receive due recegnjt.iun in deter— 
mining rules of suni.rity as betweun per— 
suns recruited from different saurces. . . .' 

It will be immediately n.ticel that the Ceurt laid lesis only 

a qualifiud prepastiun viz, that Cuntiflusus srriciati.n weuld 

receive  due rrc.cnitisn, all ether lacters beinc equal, in his 

minerity judgmiist in K.K.tIJTTA1 5 CASI, 	1983 SCC (L&s) 485, 

D.A. DESAI, J, 	referred t. an "irpartant rule well rec.grsiael 

in the service jurisprudence that in the absence of any valid 

rule of smsiurity date of centinuuus ufficiatien pruviles a 

valid rule of senirrity." 	The learned Judge dii net say that 

centinusus efficiatiun is the only valid rule of swsierity. 

It w.uld cuss into ep.ratien in the absence of any ether valid 

rule. 	rereevsr, this ubservatiun sheuld be read in the 

cuntaxt of the earlier .bsrrvatien of His L.riship regarding 

the r.t.a rule ut recruitment: 	- 

"8luntly translated it means that the direct 
recruit who was never in service when pr.— 
estee was prem.tud, prubably he may be a 
student, maybe he may not have even passed 
tha c.mpetitive examinatiun, yet may cuss 
into the picture and challenge one who has 

__\ already been serving in the Department for 
a number of years." 

- in ether wurds, where the reta rule or senierity leads to 

startling results, i.e. where a psrsan recruited many years 

later becumes jsenier to arsthmr rtc:'uited that many years 

earlier, there iz such to be said for the rule of c.ntinueus 

efficiatien. 	The facts in Jarsardana's case wer, that due 

to exigencies of service, rules pr.viding for qUstas from 

different saurces had to be relaxed and yet the reta rule 
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.1' seniurity was s.ught to be applied. The curt •bservel that 

the result of miming as was that a pereen recruited to the past 

in queetiun in 1952 w.ull bucums junier to anethar pursun 

recruited in 1978 by applyin9 the r.ta rule. Even after 

n.tiein9 this 'traumatic effect", tiair LIehips lurived the 

principle if centinu.ue utficiatian in that ease only from the 

rules governing recruitment and sunierity placed butere them 

which cenferred a liscret.ien an the Cevrrnment to make recruit—

ments from either seurce. In C.S.LAMBA'S CASE 1985 5CC (L&S) 491 

the ceurt neticrd that there had been a lar9e leviatiun from the 

quata rule of recruitment and therefere held that the zeta rule 

of seni.rity ceuld net be applied as between recruits from 

different seurees. At the earns time, it was rec.niasI that 

when the queta system at recruitment was in ep.ratiun, the zeta 

rule of emiierity wauld be perfectly valid. Adherence to the 

quate rule need net be with mathematical preciei.n, but a 

substantial cempliancu with that  rule weuld justify the rate 

rule at senierity being applied. We may cenclude this review 

with the .be.rvatiune at the Supreme Ceurt in a very recent 

julçemrnt delivered in ASHOK C.ULATI & ORStIS 8.5.3AIN & ORS 

1985(2) SCALE 1362 (para 13 at pace 1058 of the repert): 

"We are net aware of any principle or rule 
which lays dewn that the 1uçth of centineu• 
efficiatien service is the only relevant 
criteriun in determining me,i.rity in a 
particular cadre or grade, irrespective 
at any specific rule at seni.rity to the 
sentrary. It is necessary to emphasise 
that the principles laid dawn in the two 
leadinc eases of N.K.CtIAUHAN AND S.B. 
PATWARDHAN, reituratad in BALESWAR DASS' 
case and subsequently fellewed in e.vercl 
lecisien are net an authurity for any such 
prep.sitien .... Thesc autheritlee n.where 
lay d.wn that the same principle i.e. the 
length at e.ntinueurn effjcjatiun must be. 
the sale guidinS faster aI the only en—
terian in deterrnininç sunierity of such 
ad—hec empleyres vie—a-vie direct recruits.5  

21. 	Applying the principles laid dciii by the Supreme 

Ceurt to the facts of this case, what du we fini? The 

Executive Orders previdad for recruitment from different 
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seurcee ass.rding to qustas prescribed from time to time. 

A careful le.k at the impugn.d sani.rity list chews that 

recruitment was actually made aceerUin. to the quetsa 

when.ver the queta system was in ferce, i.e. apart from 

appaintmante to the upgraded pests. There ware seaa 

delay, in making prem.ttens in the UDC' a queta or from the 

direct recruitment queta, but these delays uere net such 

as to suggest a substantial deviatien from the gusts rule 

of recruitment. As many as 45 of the 75 reapundunts wh. 

were UDC prematoec j.jn.I duty as Inspecters between one 

to six menthe after 55 of the applicants app.int.d against 

the csrresp.nding queta of Sic and their inter as senjarity 

has been fixed by applying the ruts rule. 17 direct recruit—

respendente appainted against queta vacancies available to 

them existing as or. 31-7-1972 were appeintei in August 1972, 

but the recruitment presses started in August 1971 when 

departmental candidates ware asked to give their names and 

written tests were held in February 1972. The deley:in 

their recruitment from the dat, the vacancies in their qusta 

aruae was less than a year and it was due to ainistrative 

reacwe. be see n.thing. -wrung in their being adueted in 

the pre-1-8-1972 vacancies by applying the reta rule, in 

I.K.CHAUHAN'S CASE, Kristiia Iyer J. ebservel that it was 

epen to the Gevrrnmant to eh..se,,"a year Sr ether periedTM 

as a unit to eperate the quets system. In COL.A.5.IYER VS. 

V.BALSiBRAMAt.IAN, 1980 SCC(L&S), the Judgement of the 

Ceurt was delivered by the same Judge and his Lrdehip 

epinel that a reas.nable peried in which to eperate the 

queta system of recruitment slang with the cuncemitant 

rate" rule of senierity weuld be three years. In ether 

wards, if the lntstval of time between recruitment from two 

or three seurses is net unreasanably lung, - as it was 

in JANARDANA'S CASE, or LAI'IBA'S CASE, or NARENDRA CHE)A'S 

CASE - the rita rule at sanierity can be applied 



as betwew. recruits from the different esurces. In the present 

case, for the most part, the delay is lees than a year, in fact 

lees than a m.nth an far as 25 out if 75 respendents are can—

earned. In a f.w cases, the delay is abeut a year and a half 

which is by no means unr.as,nable. Queta vacancies - 18 

balancing to direct recruits and 9 t. UDC prernetees - arisinc 

prier t. 1-8-1972 were fill., up at the mind of hucust Sr 

b.ginninQ .f September 1972 in the ease at direct rec:uta and 

abeut six to nine m.nths later in the ease if UDC prum.tees and 

they were all placed abeve SI premete.e-te the upgraded pasts 

created with effect from 1-8-1972. But for administrative 

delays, these vacancies w.uld have been tilled up well berere 

1-8-1972; the delay is net such that cenfarring seni.rity on 

these UDCe and direct recruits app.inted in August 1972 or 

March—April 1973 respectively ever SI premetees appainLad in 

later 1971 or in 1972 w.ull shuck the esnecience. As painted 

out by the Supreme Ceurt in KARAM PAL AND ORS VS UNION OF INDIA 

AND ORS 1985 SEC (L&5) 471 mathematical precjsian cannet be 

expacted in these matters and what is expected is substantial 

cempilance. The fellawin; ebeervatisne at the Supreme Ceurt in 

pare 189  pace 479 of the repurt, have particular relevance to 

the facts at this ease amer 

Na mala flaes has been pleaded ncr has any 
grave injustice been established in the writ 
petitiuns. At the most a case of impr.er 
wurking it the schame with reference to some 
of the •tf'icers had been alleged 
We are a? the view that if there has been 
substant.i3l cempliance in implementing the 
scheme under the Rules, judicial interference 
is net calls! far." 

The c.ntentien of Shri lyangar that there was no rita rule 

in eperatien for drterminjnc the senierity, in our epinien, 

is also net cerrast. The rita rule if eani.rity was actually 

snfareed by Lxecut4ve  Orl.rs and that was hew the impugns! 

.anj.rity list caine ta be proparud. In the absence if any uther 

rule either. atatutury .r by virtue of an earlier Executive Urder,  
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-the Csvernmc-it had every richt to adept the rate rule, as 

cansistent with the queta rule of recruitment which has, 

in our .pinien, been e.ibstantielly esmplied with, 	slight 

delays in recruitment as between the different seurces, 

not c.nstithtinc a departure from the queta. 	We agree 

with the learned ceunsel for the respsndents that the 84 

pests muntisned in the letter dated 22-10-1972 were not up- 

graded paste reserved for SI premetees exclusively but only 

represented their share or the vacancies under the quata 

mystic .peretinc at the time. 	There is n. I.ubt in our mini 

that the Csvernment deliberately •puratel the ruta rule .f 

senisrity by Lxscutivr actiun al.ng  with the quata rule at 

recruitment. 	We ar, also satisfied that there were vacancies 

in the queta of UXs and direct recruits as an 31-7-1972 

against which UX pr.nist.es  and direct recruits appeinted 

after 1-8-1972 e.uld be adjusted by applying the rats rule. 

• The principles of inter as menierity as between appeintees to 

vacancies arising befare and after the upgralatiuns ardered 

in 	1inistry's letters dated 22-7-1972 vis-a-tiis SIe app.int.d 

to the upgral.0 vacancies were reasenable and c.uld be applied 

an the earlier eccasj.ns also and that is what has been dun.. 

We finc no infirmity in this either. 	We di not agree with the 

cententian of Shri iyencar that these principles were net 
- 	- 

preperly applied. 

22 	Theme applicatiens, as already explained, have 

challenged the senierity lists at Annexures F and 	to 

Applicatians 33 t. 46 an the greund that the applicatien of 

the reta rule of srii.rity was discriminatery and that seni.rity 

- sheuld have been fixed an the basis of cantinu.us  uffxciat.isn 

in the cadre. 	Fur the rrae.ns sat out abave, 	we see no merit 

in this challenge. 	We, 	therefare, 	reject it. 

23. 	We may new refer to the judgeaent of the Kerala 

High Ceurt in K.C.VIAYAN'S CASE delivered by the Single Judge 

and the er.: of the Oiviaion Bench dismissing an appeal 	- 



against that judgement. As peinted out by learned ceunsel for 

the r.spenduits, it Sees net seem to have been brsught to the 

netice at the learned Judcem that there was a qu.ta syiter of 

recruitment prevailing at the time and that theref.re  the reta 

rule .f senisrity was being applied. Bath the Single JUdge and 

the Divimiun Bench theref.re  pracesded an the view that the only 

principle of eenierity applicable was that of centinu.um  effi—

ciatien. If their attentien had been draia, to the fact that 

therr was a r.ta rule at seniarity c.nsciausiy applied by 

respenlents in view of the queta rule .f recruitment prevalent 

from time to time, the d.cisi.n may have been different. It is 

eiaijfieant to nets that in the crIer of the Djvimien Bench, it 

is .bmerved that netienal datee of prsni.ti.n had net been nivin 

to UDC premetees leading to the inference that if such netisnal 

lates had been given and these dates were prier to the appeint—

mr-it at SI preinetees, the farmer usull rightly be menier to the 

latter. It was an the basis of this •baervatien that in the 

subsequent judgement in O.P.1585 if 1902 CANCADEVI VS UNION OF 

INDIA AND ONS, a mingle Judge of the same High Ceurt suggested 

that the petitiener Smt.Cangadevi, a UJC premetes maulS make a 

fresh representatian to the Central C.vt. regarding her seniarity 

and the Unien if India c.uld dispese or her representatian an 

meritm. He ti-aim indicated that Smt.Canradevj cauld be assjieI 

an earlier netianal date of pr.mstien and on that bajs riven 

senierity aver K.C.Vijayan. The applicatien if the rita rule if 

seniarity preduces the same resl.41t when a pereen recruited from 

one seurce is adjusted against a vacancy which arese a few manthe 

earlier, (the vacancy being available to the eaurce at recruitment 

to which he belens)and is thereby male menier to anether appeinted 

earlier to a cerreepending queta vacancy available to a different 

saurce if recruitment. In ather wurds, the appaintment of the 

fermer efficial datse back to the time when the vacancy to which 

he was pramated became available by the applicatian if the principle 

of retatien and that is his netisnal data if prsmetian. Thrrefere, 
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when uphsldjnç the impugled eani.rlty lists anti the r.ta 

rule if senierity fellstjed therein, we have also, in effect, 

rec.cnjseil the right if G.vernment to aesirn n.ti.naj. dates 

If appsintrnent to recruits from different seurces and reulute 

their senierity accerIinly as was d.ne by the Kerala Hi9h 

Ceurt. The .nly difference is that, in our .pini.n, where 

the rite rule of seni.rity is eperated, no separate •r!er is 

required assigninS nsti.nnl dates if appeintment. 

After the cenclusjen if the h.arinç in this case, 

semi if the applicants have filed written sumimsiuns an 

25-2-1987prayinrL that we eh.uld take into acceunt a !,cjsjun 

of the Supreme C.urt briefly rep.rt.d in the Deccan Herald if 

14th February 1987. Nermally we w.ulI have irnar.d such sub-

missians made after the hearing had c1.si. H.wever, as 

reference is made to a jufcement of the Suprece Ceurt, we - 

peruse! the newspaper cuttinS filed with the written sub-

missiens carefully, the full text there.f net beinç available. 

We find that in that case, the rules of recruitmt were 

cha1lenet' and that the facts therein are also net in parl 

inater.jg with these if the present applicatians. The views 

expressed by us aheve there?.re reeain unaffected. 

In the result, the applicatiens are dismissed. 

Parties to bear their ewn rests. 

- 
(Ch.Rarnakrjshna Rae) 	 (P.srinjvasanT ' 

masber (A) 
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K.Y.Naik, Ankola, Karwar Diatrict. 

.C.Hsbblj, Bngalore-1. 
G..Kulkrni, Banglor-25. 
C.V.Bslrrikar, Bang'lorr. 

D.Abdul Rahim, Horpet, Chitradurg2 Diet. 

K.Sudhindrr R&o, Bangalorr-1, 

45. C.Rejaopla, Karw'r, Uttr Kpnnadp Dist. 

47. P.K.Johi, Bang'lore-1. 

48. F.Thomas Paul, B1gsum. 

49. F.8.5embrani, DhF rwd. 
50; K.R.Kagalkar, Bhrdravpthi, Shirnoga 01st. 

P.Viswanathnn, 8angr'lor.. 

V.B.8enri, Hublii Dhartsd 01st. 

H.N.Bhandri, F'lslpe. Uip1 Taluk, Dk, Kannads Diet. 

0.C.Cudihal, Dhsrusd Djt. 

K..Shantrueerrppa, E3sngalorr-1. 

55, B.B.Panc1t, Hnnsurr, Uttara Krnnadr 01st. 

R. Rangprpjan, £1ysor!. 

PI.Subba Rao, Tumkijr, 
G.Lognthn, 8rnglore-1. 

50. 1. ..Shashisekhar, BsnQalore-20. 

R.P.Kidtjalkr, 8rlgau,. 

Y.N.Prasrd, øangslorr-1. 

C.Us.rrnna, Crdagi, DhFrwrd D1t. 

54.T.5.Tjdulkrr, Krrwar, Uttara Kerneda Diet. 

65, 1l.R.Jokthi, Dendell, L'ttere Kennede Dirt. 

55. Fi.Kennappen, Holenrrispur, Hessan DIstrict. 

57 K.E.Chrndreeekkb.r, Sangrlorr. 

59. B.P.Nik, Kushlrirr. 

61 . S.I,Daddrrnrnj, Jrmkhrndi, Bijpur Dirt, 

11.P.'21, Hrrihrr, DhrrLad DIrt. 

3.3.r1rdths, 1rngrlore-57. 

5.C.Perchpur, Older. 
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vs 
The Union of 1ndi, RepriE7rtsd by itE 5cr'try, 

rliniE try of Horns Pffirs, 	u DrlhIl. 

The Centr1 Borrd of Exci&e md Customs, 

ei Bedhi. 

Th Collector of 	ntrml Excimo 2nd Cutome, 

Contrrl Rev'nu" 3uildin,  QueenlE ROd, 
P.3.o.5403, 9mnç1orel. 

G.3Eymp1n, rnç lore- 2. 

S. C.RrnkriEhn, MyEore. 

8.5.Nnjur.dF 9r0 9  MyrorE. 

7. D.R.5idIiyli. SmnkerhJrr, Drlg2urn Diet. (i to 7 

B. C.B.Johi, Belmuo. 	
RcEpondntE in 
.No. 884/85(T) 

3. L.K.Kulrrni, 	ngmlorfl. 	21Eo) 

10.Y.5itrmrn, Bmncmlorrl. 

11.5.Rjr flo ote, D F vngrre, Cbitrrdurgm Diet. 

A.S.Nagarmju, B2ngalore-39. 

K.}(rishnauarrier, 12ng2lor57. 

P.PFr5hurm, B2ngelore-57. 

15.H.N.JoShi, Hubli, Dharwd Dist. 

15.0.R2ghvendr8 R;o, 5himoç. 

17.1.Nse1k2ntefl, Bn2lorrl. 

18.P.K.ShiuflEnci8, thngelorS—S?. 

19.R.H.Cotht, Hubli, Dhrwd Dist. 

20.S.P.P)raShfl, Karur,Uttr8 Kannada Dist. 

21.N.G.Kottur, Dvmng.re, Chitr2durg2 Dist. 

22.D.OlDlO5h, Raichur, Richur Dist. 

23.G.Subbaflfl5, Rsngalore—l. 
24. K.Shivsshsnkareish, Davangere, Chitraaurga Dist. 

25.I.G.PEttaflShsttY, Sankeahuar, Beigrum Dist. 

26.G.Somanna, Bellary. 

27.N.J.Udapi, Nangalore. 

26.S.'J.Ssurnt, Karurr, Uttarm Kannada Dist, 

29.P.V.KeEhaV2 Nurthy, Barigalore26. 

30.0.5.N2gO2V1, Karwar, Uttara Kannada Dist. 

31.N.K.8edgi, Bangalorel. 

32.Srnt,Smrojini M. Bangalore. 

33.G.D.PJmSkEr,  , Bhatkrl, Uttara Kannada Dist. 

34.J.S.KUlkFtfli, Beigmum. 

35• i.H.Deei, Bmncwlore-52. 

31.5mrnpr.ci, Brnqalorrl. 

37.H.5.Dherrn2rj, rlyrorr. 

38•C.N.Kmnnikmr, Hubli, Dhmrwmd Dirtrict. 

33.R.Clmgdur, Hmrihr, Dhmrmd District. 
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