BEFDRE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH BANGALORE

DATED THIS THE 12th NOVEMBER = 1986
present : Honfble Shri Eh. Ramakrishna Ras - Member (J)

Hon'ble Shri L.H.A. Rego ~ Member (A)
APPLICATION No., 1052 of 1986
KeMeN. Neir
4, Residency Read, Bengzlore = Applicant
(Shri M.Balachandran)
v
1. Union of India reprecented by
Secretary to the Department of
Atomic Enerqgy, Government of India,
New Delhi 110 011
2. The Senior Administretive & Accounts Officer,
Department of "Atomic Energy,
Atomic Mineral Department,

Begumpet, Hyderabad , - Respondents

(Shri M.S.Padmarajaish, Senior C.G.S.C.)

This application came up fer hearing before
this Tribunal and the Hon'ble Member (3J) Shri

Ch. Ramekrishna Rao, to-day made the following
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Thié is ‘an applicétibn’initiallyAfiled in the
High Court of Karnataka as a writ petition and |
subsequently transferred to this Tribunal, 'The.'
facts of tﬁe case giving rise to this application,
briefly, are as Foilous.
2 ‘The applicant on retirement from the Indian
Army, was appointed as an Upper Division Clerk ('UDC?)
in the Atomic Minerals Division of the Department of
Atomic Enpergy. Smxobbisxeppeimtmext The applicant
joined duty in the office of the Atomic Minerals
Division, Eastern Circlé, Calcutta on 18.8.1969.
In 1975, he was transferred to the office of the
Atomic Minerals DiVision, Southern‘Division,‘ |
Bangalore. On 11.4.1980 an order was passed gy (Annexure S) by
'the second respondent ('R2') Untasisan boiia (1) of
Rule 5 of the Central Civil Services (Temporary
Services) Rules, 1965 téerminating forthwith the
services of the applicant as a tempomry UDC., 'This
order is challénged by the applicant in fhis
application. |
3e Shri M. Balachandran, learned counsel for the
applicant.submits that the follouwing-adverse remarks were
made in the confidential report of his client for the
period 1.1.1976 to 31.12.1976 :

"Amenity to discipline ¢ Fair, argumehtative.

Punctuality 5 ¢ Fair®

wers communicated to himj; that he requested R 2 to
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on him in vielation of the requirements of Article 311(2).
p.42,
STATE OF MAHRRASHTRA U. SABOJ1I and anothwr AIR 1980 SCLPATHAK J has

observed ¢

"eeeoif the Govarnment servant isa able to establish
by material en the recerd that the erder is in fact
passed by way of punishment,'the_innmconca of the
language in which the order is framed will not
protect it if the preocedural safeguards contemplated
by Article 311(2) of the Constitutien have net been
satisfied.," ......... "On a sufficient case being
made out on the merits before the Court by the
Goevazrnment servant it is epen te the Court te

resort to scrutiny eof the official recerds for the
purpecs ofl verifying the truth. The Court should
not decline to peruse the officisl recerds in an
appropriate cese and where considerstions ef privilege
and ccnfidentlallty do not suffer, the informatien
set forth in the records should be made available

te the Government servant. The mere possibility ki
that the official records could confirm what the
Gevernment servant had set out te prove and prima
facie had, indeed, proved should net shout out
disclosure of the informatien."

This leads us te a considercst ien of the questien whsther
the,ofdmr terminating the sérvicms of the applicant is

an inn@puahs one and casts any stigma on his chesracter,
We cannet help teking nete of the fzet that after the
applicant cemplsted the probstionery periad, his name

was censidered only ence in 1976, during a peried of
eight years, for being made quasi-p&fman&ht theugh his
naha coeuld have been considered on tue or three
occasiens. . In ether wsrds, the retention. of the applicant
in the service for evesr a decade is a strong circumstance
which negatives the unsuitability of the applicant for
the pqst of UDC, There is yst another circumstance

which we should teke note of, kRx¥ The representztion

made by the applicatx te the authorities for deleting
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expdnge the uncomplimentary rémarké made in the
confidential report, at an earlyldate; that. the-
fixing of time-limit by his client was hot relished

by R 2; that in reply to a reminder thereafter his
client was told that the matter was still under
cohsideration; that without expunging the remarks

his client ulﬁimately received the‘impugned order

dated 11.4,1980 terminaﬁing his saruices;:that from

a note of R 2 kept in the 6onFidential gdeport dossier
it appears that the sevefal adverse factors of which
his client was not given any notice weighed with the

R2 in passing the impugned order uﬁich is Xxiexged

exxix unsustainable .in law., . . |

4. Shri M.S.Padmarajaiah, learned counsel for the
respondents submits that the applicant was only a
temporary employee and after complsting completing his
probation, he was not declared asfquasi-permanant; that
once he was considered for being madzzaitaanent in 1975
but was not FoUnd suitable; ﬁhat“the order

'terminating the service of the applicant is fg’igmggg?gre,
order it does not cast any stigma on him and it/legal"
and ualid inilau. , |

S We have considered the matter carefully, It is
now a settled lauw that"éven in the caSZZa temporary or

officiating Government servant his ga services cannot

. be terminated by way of punishment casting a stigma
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the adverse remarks from the éon?idential report relating to thén
year 1976>uas pending when his name was considered fpr Quasi-
pefmanéncy and it is not unlikely that he was not declared
quasi-permanent because of the adverse remarks. In other
words, we are not sure of the‘objectiue assessment made by
the departmental promotion committee when he was considered
for declaration of quasi permanancy in 1976;

6e In the present case the applicant preferred an appeal
against the adverse remarks in the confidential report

relating to the period 1976 and the same was kept pending too
long without passing any order thereon. vSince on the date

of the impugned order of termination from service, the aforesaid
appeal was pending, it is reasonable to infer that the;adverse. |
remarks operated on the mind of the aspointing authority(R2)

in issuing the impugned order. Above all, from a noting of

R2 kept in the CR dossier of the applicant, it appears that

the applicant's absence due to short and long spells of

leave six to twelve times from 1973 to 1979 was adversely
‘noticed by R2. In the aforesaid noting it is also stated that
thé applicant was in the habit of proceeding on leave without
prior permission, uhich'uas resulting in dislocation of uorkf
that his erratic attendance was creating more work in the
section; and he was reprimanded without any change in his

habits for the good. The contents of this note leczve

no doubt in our mind fhat the appointing authority (R2)

should have given an opportunity to the applicant to
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! should have
tRe =pRIigxRX %R vindicate his conduct anQ{alsa'Furnishad

fullsr details of the periods of absence and the se-
called erratic attendance, After all the leave uas
being sanctioning only by the competent autherity and
after sanctioening the leave it is not open to the
authority to take exceptien to the absence of the
amplicangzzgtgioa lapee §F @ long time, Kk If the
competent autherity felt that lezve should not be
sanctioned in public interest, it wass open to him to

do se and if he still abesented it would be a teotally
different czse in which the conduct of the aspplicant
weuld bear criticism, It is not known what R .2 méans
by Saying "nhe ucseful purpose will be served by retaining
him (the applicant) in service". The fact rgmains

that the applicant served for a decade as UDC and

ik BmaEs xpxukxkian ¥X%¥ during this peried his services
were not found unsatisfzctory except that in 1976 th-
adverse remarks in the confidential repert uere
communicated to him, 2gainct thch he preferred an
appeal uhich.pas panding at the time of the termigmation
of his services,

Te Taking into account all the facts and mdrXx
circumestances, the feeling is inescapable that the :
iméugned érder is not so innecuous as it appears to

be sipce in effect, the order has been passed casting

espersions on the character of the applicant.
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Applylnq the dicta in the Supruma Court decision cited
iEE;s we heve no hesitetion in helding that such
an order could have been passed only after complying
with the provisions of Article 311(2) of the
Conetitution., We, therefore, quash the impugned
orders (Annexures 'S' and 'VU').
8. In the result the application is allowed as

indicated sbove, No order as to costs.
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Member (3J)




