BEFORE THE CENTHAL ADMINISTRATIVE TRIBUHWAL
BANGALORE BENCH, BANGALDRE

DATED THIS THE THIRD DAY OF MARCH, 1987.

Prasant : Hen'ble Shri Ch.Ramakrishna Rae

Hen'bla Shri L.H.A.Rege

APPL ICATION Ne.1031/86.

M. Jehn,

Oriver,

Centainer Service,

Seutharn Reilway,

Cantenment Railway Statien,
peangalsra = 46, eee

( Shri N.R.Nayak T— Advecats )
Us.

1. Unien af India,
by its Secretary te
Railways, Rail Bhavan,
New Delhi.

2., The Gensral fManager,
Seuthern Railways,
Park Tewn,

Madras - 3.

3. The Divisianal Railway
Managesr, Seutharn Railways,
Bangalere City Railway
Statisn, Bangalera - 23.

4, The Divisienal Manager,
Seutharn Railuway),
Gandhi Irwin Read,
Mysers.

5. The Executive Engineer,
(Censtructisn), Seuthsrn
Railways, Saklsshpur,
Hassan District.

6. The Divisianal Cammercial
Inspecter, Centainers Service,
Centonment Railway Statien,
Bangalera, see

7. 5ri Daweod,
Driver,
Centainsr Service,
Seuthern Railways,
Cantenment, Geedshad Read,
Bangalers. ove

Member(J)

Member (AM)

APPL ICANT

RESPONDENTS

( shri A.N.Venugepal ess Advecate fer Re1=6)
Shri Balakrisnna ves Advecate fer R. 7e)

8. S.Antheny, Rtd.Lerry Oriver,
Ne.286/B,M.C .Rly Celeny, B'lere=23,

9, A.Narayan, Lerry Driver(A)
C/e Inpacter of werks, S.Rly, B'lere =23,
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This applicatisn has ceme up befere the €eurt teday,

Hen'ble Shri L.H.A.Rege, Member(AM) made the fellswing 3
QR DER

In this transferrsd applicatien, the impugned
erder dated 15.11.1983, passed by the third resspendent, is
challenged, with a prayer te quash the same, and te direct the
respendents te draw up a final senisrity list of dféuers in the
Railway Centainer Ssrvice, placing the applicant absve the
sasventh rsspendent and te grant such sther relief as deemed
apprepriatss By I.A.Ne.II filed by the applicant en 23.1.87,
he has seught permissien te implead tuwe mere raspendents
numbered Respendents 8 and 9 as necessary partias in the

interest of justice.

2. The fellswing ars the salieant facts te appreciate
the varisus cententiens raised in this applicatien. The
applicant was appeinted by respendent-5 as a Spare Jesp!
Driver—as a casual labeourer-with affect frem 19.6.1969 en

a daily wage ef m.S!» in the Seuthern Railways at Sakleshpur
(Annexure=A). On 24.8.1969, he was deputed by R-5 to werk
under R-6, in the Centainer Service at Bangaleres but frem
that date till 10,10.196%, his muster was maintained in the
office of the Executive t£nginssr(Censtructien), Sakleshpur

and he was being paid a daily wage ef Rs.5/=.

3. On 11.10.1969, the applicant was transferrad te
the Office of f-6, viz., the Divisisnal Cemmercial Inspacter,
Centainer Sarvice, Bangalere, where ha has been serving ever

since, On 17.11.1959, the Divisienal Mechanical Engineer,

Seuthern Railways, Mysere (DME fer shert) appeinted the
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applicant as a Substituts Oriver, with effect frem 11.10,1969,
The applicant alleges that in deing se, the DME everlesekad

the fact, that he was appeintsd as a Substituts Driver earlisr
frem 24.3.1969 in the Centainer Servics, at Bangalere, in the
lsave vacancy ef ene Shri K.Vishwanathan, whe was sserving in
the Bangalnre—BembaJ Container Service. Accerding te him,

the DME treated his service frem 24,.,8.1969.te 11.10,1969

en daily-wage basis and deniad te him the benefit ef the

| 3
status eof a Substitute Driver frem 24.8.1969. The applicant

represented thereen,te R=-6, but te ne avail.

4, R=7 is saiﬁ te have jeined service in the Seutharn
Railways,as emergency labeurer, frem 6.9.1969 to 9.9.1969;

is., foer a paried ef 3 days enly, in the lsave vacancy ef ene
shri U.K.Balakrishna,lin the Centainer Service at Bangaleres

He was later appeinted as a Substitute Oriver, in the Centainer
Service at Bangalers, with effect frem 15.9.1969, against ene

of the 4 pests ef ragrlar Orivers,sanctisned fer the Bangalere-
Bembay Centainer Saervice. The applicant statesjthat he was in
centinueus empleymsnt as Oriver in the Centainer Service at
Bangalsrs, fram 24.8.?969, whila R=7 had put in enly 3 days

of service as emsrgent labeurer frem 6.9.1969 te 9.9.1969.

The applicant thersfers cent=nds, that even theugh R-7 jeined
duty in ths Containaf Service, later than he and his service
was interrupted, yet he was appeinted as a regular Substituts
Oriver en 15.,9,1969 ip., earliar than the applicant, whe was
deemed te be se appeintad, with effect frem 11.,10.1969, which
has affscted his senierity. The applicant refers te the Pre-
visienal Ssnierity List(PSL) ef Drivers in the Centainer

Service at Bangalere in the Grade ef [s.26U-400 as en 30.9.1982
(Annexure=C), as publLshad by the Divisienal Persennel 0Officer

(OPDO fer shart) which reflacts this pesitisn.
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5 The applicﬂnt filed his ebjectiens against the PSL
with the DPO en 15.10.1982(Annexure-D) requesting that he be
ranked senier te R-7. The DPC in reply, infarmad,thii the
applicant en 15.11.1983( Annexure=£ ), that the service ren-
dered by him en dailJ-mage basis, frem 24.8.19569,ceuld net

be rasckened as that ef a Driver in the Centainer—Service and
that he was rsgularly appeintsd in that pest, enly with effect
frem 11.10.1969, whi&h date was cerrsctly taken inte acceunt
fer the purpass ef detsrmining his senisrity.

D As the applicant was aggrisved, hs filzd a writ
petitien in the HighICnurt of Judicature, Karnataka, in 1983,

which has since been transferred te this Bench under Sactien 29

of the Administrative Tribunal Act, 1985 and is new befere us.

Te Shra&ﬂék, learnad Counsel fer the applicant, urged,
that the respendants had erred in everleeking the centinueus
service rendered by the applicant as Oriver in the Centainer
Service, in the Sautﬁarn Railways at Bangalere, with effact
frem 24.8.1959 against a clear vacaicy, under the spacific
erder of the cempetent autherity. Respendent-7, was given
the benefit ef an earlisr date v.z., 15.9.1969, fer appeint-
ment as a Substitute Oriver, as against tha data viz.,
11.10,1959, fer similar appeintment rsckened in his case,
aven theugh R-7 had ;ainad duty in the Seutherm Railways,
later than he and his service was net centinueus. This Shri

Naik centended, was discriminatery and%hurefnre vislative ef
4

the equality principla?enshrinad in Article 14 ef the Cens-

titutien,

8. Shri Venugepal, learnad Advecats appsared fer

Shri N.S.Sriwiuasan! learnad Cgunsel fer R-1 to R—5
| .
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| L& a b forenest
Shri Vasan§,lsarned C.unselifor R=8, R=7 and R-B8, were

neither present in parsen ner representasd by their Ceunsel.
While Shri Vasant has filed a statement ef ebjectiens en
behalf ef R=9, the same dess net seam te have besn filsd en

behalf eof ethers,

9. Shri Uenugrpal submittad, that the Senierity List
ef Drivers in the Centainer Service at Annexure-C, was enly
a previsienal ene, and was ne mers in existence, as it was
suparsaded by ths Final Senierity List at Annexure-B to
I.A.1, which was published, after giving due eppertunity
te theempleyess ceoncerned, te submit their representatiens/
ebjectiens if any. The criteria which were taken inte
acceunt fer ths purpese eof determining senierity, whils
finalising the P5L, were as fellews 3
i) The date ef appeintment te a ragular vacancy
in the pest ef a Driver in the Centainer
Service, was taken inte acceunt in accerdance
with Rule 302 eof tha Indian Railway Establishe
ment Manual ("Manual" fer shert).

ii) When twe er mere candidates are desclared te be
ef squal merit at enea and thes same selactien,
their relative senisrity was decided with re-
ference te the date of birth, the elder candi=-
date being deemed ssnier in accerdance with
Rule 304 ibid.

iii) Candidates selectad fer appeintment sarlier,
waTe deemed te be senier, in accerdance with
Rule 306 ibid, te these seslected latsr, regard-
less of ths date ef pesting, except in the case
cevered by Ruls 305 ibid.
10, Shri Venugepal asserted, that R=7 was rightly shewn
as senier te the applicant at S.Ne.6 ef the Final Seniority
List, in Fulfif}msnt ef the abeve criteria. The applicant
was appeinted as a Substitute Driver in thz Centainer Ser-
vice at Bangaleie, against a regular vacancy,K with effect frem

11.10.1969 and the sarlier ssrvice rendered by him was either

en daily-wag: basis er zs a step-gap arrangsment. Accerding
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te Shri Venugepal, R=7 was appeinted in a similar capacity
earlisr, en 15.9,1969 and was elder than the applicant and

has thersfore been rightly shewn as senier te him.

1. Shri Vasant, Counssl fer R-=89 submitted, that his
client had jeined tha'Railways on 15.3.1554, as a regular
empleyes and had seo centinued upte 22,3.,1570, till he was
deemed te have entered regularly inte the grade ef Driver,
in the Centainer Service, He contended, that the applicant
coeuld not claim senierity ever R=8, as he was appeinted
later,in a regulsr vacancy ef a Substitute Driver in the

Container Servics.

12, Shri Naik, gaunsel for the applicant, seught suppert
frem the decisien eof the Calcutta Bench ef ths Central
Administrative Tribunal, reperted in ATR 1987(1) CAT 114=
P.B.DEB ROY v. UNION OF INOIA & ORS, which case he said, was
alike te the ens befers us. We have perused this decisien,
which relates te prometien being denied te a senier, theugh
there is nething adverse against him in his service recerd.

We netice,that this case has ne relevance to the casn.befure
us, as thare is nothing te preve on tha basis ef the facts
discussed in the feregeing, that the applicant was sanier to

R=7 to R-g-

13. The pests ef Orivers in the Centainsr Service in the
Southsrn Railways, seem te have been filled in from diverse
disciplines, alisn te the field of driving vehicles, such as
'Khalesis', Dispensary Attendants etc. Ceunsel fer the
respendents ceuld net shew us recruitment rules, if any, pre-
scrited fer filling in?the abeve pests ef Drivers. Thay ceuld

net alse indicate te us the dates, en which the cencerned
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empleyses fulfilled the essential qualificatiocn, inclusive
of practical expsrience, reguired of an incumbent fer this
pest. We need hardly imprass,that thie dess net cenduce te
the well established meds and precedure of recruitment and
that in futurs_ it is desirable that preper recruitment rules
in regard te filling in the post ef drivers,are framed and

meticuleusly cemplied, with, se as te leavs ne cause fOF

complaint. Ceunsel fer the respondents howaever assured us,
that the incumbents ih questien appeintad as Orivers in the
Centainer Sarvica)had‘the requisite driving licence and
sxperience, befere thsir appeintment as Drivers, e have

no reasen te disbelisve this asssrtien.

144 Counsel for the applicant was not able to prove
that the applicant has been supsrseded by his juniers. His
clisnt cannet claim the tanefit ef.fortuiteus appeintment
en daily-m;;a::leaue and step-gap vacancies fer the purpese

of senierity. His all ether cententiens alse fail in this

lighte The applicati’n istthefefore liable te fail.

15, wa, thsrefdre, dismiss the applicatien as deveid

/
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MEMBER(J) q’\ \ [ MEMBER(AM) ™ | 3 3.y

of merit. Ne erdsr as to cests,

AN.



