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In the above application this Tribunal has passed the ,followinq Order: 
Shi i. Iaghavendrachar, Advocate for the petitioner, present. 	After perusing the record and hearinj$hrj Achr, t he Application is aditted 4  
Shri Rac,,havendra Achar 'ra s that interim ordeis of stay o th irpuifled order dated 	:6 be issued in so fr as it 

relates to his client, since he apprehends that his client ray 
be trfnsferred at any time, and this will cauc his client 
:eparb1e loss and hardship. 

e are satisfied on the facts and in the circuistances of the case, that this is fit case to dIspense with the requireeats of Section 24(a) & (b) of the Administrative Tribunals Act, I5. Je accordingly do so, and grant interim stay of the impugned order 
. f or. a period of 14 days from tOday. Let notice issue to the 

*ponnts, retu rnaole in 14 days. 
ApicatIon will be l' sted for further orders on 307e. 
rivn under riy hand and the seal c'f1thls Tribunal, 

'he l6Th day of July, 196. 
I )L7 



BEFORE THE CENTRPIL ADIIINISTRATIJE TRIBUNAL 
BANGI\LORE BENCH 	BANGA LORE 

DATED THIS THE 2nd SEPTEMBER, 1986 

Present 	: 	Hon'ble Shri. Ch, Ramakrishna Rao 	- Member (J) 
Hon'ble Shri L.H.P. Rego 	- Member 	(A)(R) 

Application No. 1456/86 

K. Ghante 
Hubli Phones Division 
Dharwar 

(Shri M. Raghavendra Achar, Advocate) 

and 

The General Manager 
Telecommunications, 
Karnataka Circle, Bangalore 

Sub—Divisional Officer, Telephones, 
Dharwar 

- Applicant 

- Respondents 

(Shri M.S.Padmarajaiah, Senior c.c.s.c.) 

This application came up for hearing before this 

Tribunal today, Hon'ble Member (J) Shri C. Ramakrishna Rao 

made the following 

ORDER 

In this application the applicant prays for setting 

aside the impugned order dated 14-5-1986 passed by respondent 

1 in case No. Staf'1'/3-57/XXXII in so far as the applicant is 

concerned. The facts giving rise to the application are 

briefly as follows : 

2. 	The applicant is a Junior Engineer ('JE') in the 

establishment of the first respondent. He was transferred 

to Dharwar from Hubli in Nov 82 at his request. The aJplicant 

was/ 
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was working as JE (Electrica].$) at Hubli since 1982. After 

one year i.e. on 1.12.83 he requested the Divisional 

Engineer Telephones Hubli to transfer him to Dharwar since 

he had to travel daily from Hubli to Dharwar where his 

family was staying and due to domestic problems he could 

not shirt his family, to Hubli. The request of the applicant 
at his own request 

was acceded to on 29.8.1985 when he was trans?erredLfrom 

the post of 4E (Electricals) which he was holding at Hubli 

to the post of JE (Cables) at Dharwar vice Shri P1.R.L.Kulkarni, 

JE, posted to Hubli (Annexure 'A'). Shortly thereafter on 
i.e. barely within 9 months 	(oç'-. 

14.5.86/the applicant was transferred to ad44<-e- 	T.D. 

" 	(14 Aggrieved by this order of transfer the applicant has 

filed this application. 

3. 	At the threshold Shri M.S.Padmarajaiah, learned counsel 

for the respondents raised an objection that this tribunal 

has no jurisdiction to entertain applications involving 

orders of transfer. 	According to Shri Padmarajaiah 

transfer is not a condition of service but incidental 

to service and the government employees are bound by any 

order of transfer passed by the competent authority which 

is not liable to be questioned in any legal' proceeding. 

In our view, transfer is essentially an administrative 

order AMM PRoogazinixxxidox and courts will be highly 

reluctant to interfere with an order of transfer, except 

in cases where malal fides on the part of the authority 

transferring the particular officer is alleged or it is 

established that the action of the authority is contrary 

to the procedure prescribed by 	Govt. We shall, 

therefore, proceed to examine whether the present case 

falls! 
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falls under any of the aforesaid exceptions. 

4. 	Shri Achar, learned counsel for the applicant submits 

that his client who was working since 1982 as JE (Electricals) 
barely 

as posted as JE (Cables) at Dharwar on 20.8.85; thatLuithin 

two months of taking over as JE (Cables) i.e. 9.10.85, he was 

called upon by the second respondent to explain certain 

defects attributable to the work he was in charge; that since 

no reply was received to the aforesaid communication, the 

second respondent informed *his 611ant. on 17.12.85 that 

"he was warned severely and an entry, to that Bffect was 

made in the memo of his service"; that his client sent his 

explanatio 	9X the second respondent which however was 

not found acceptable by him. And these facts bear testimony 

to the mala fides borne by the second respondent towards 

his client. According to Shri Achar his client nad explained 

in his reply dated 21.12.85 that the applicant was not 

responsible for the cable fault as the following extract 

from his reply would reveal: 

"As known to you, I was present in the Auto Exchange 
Dharwar by 0700 hours on 9-10-85/10-10-85 and localised 
the fault with the Electronic Ilegger near about 10.75 kms 
from Dharwad. By about 0730 hrs your kindself also 
came to the exchange and we both waited for the Jeep 
Driver to come. The Driver came at 1000 hours on 
10-10-85 and we both moved on the fault alonwith the 
staff. 

"The joint near the repeater No. 6 was opened by the 
Cable Splicer Shri Shaikh, and the joint was found 
faulty. It was revealed that about 30 feet of 100 pairs/ 
20 pounds cable wés to be replaced due to water 
entering in the cable. We moved to Hubli to gat 
the cable. We moved to Hubli to get the cable. By 
then it was 1430 hours. And it was found at Hubli 
that 100 pairs/2 .0 lbs cable was not available..... 

..................•.•*I•.4 •• • 

"In fact, it may not be exaggeration to say that the 
Junction cable fault was right within one day only for 
the FIRST TIlE in the past. Periodic iniormation about 
the progress of the fault was gien to yoy both by 

mel— 
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me and also by Shri Y.R.L. Kulkarni, J.E. Hublj 
(under whose supervision the fault had developed),tt 

Shri rkchar submits that his client was not in any way 

responsible for the cable fault and he was justified in 

requesting the second respondent to delete the adverse 

entries in his service memo. Instead of doing so or 

conductinç any further probe into the matter his client wa 

transferred within hardly four months of the adverse entry 

which leave no doubt that the respondents acted with 

male fides in transferring his client in issuing the 

order of transfer on 14.5.86 (Annexure 'B'), Shri M.S. 

Padmarajaiah submits that the adverse entries in the service 
his 

memo of the applicant were occasionedbyL, poor performance; 

that it was open to him to represent against the same in the 

manner provided; that the transfer of the applicant was in 

the interest of service and as he was giJen sufficient warning 

' ! 	earlier the transfer from Dharwar to 	was justified. 

5. 	After giving careful thought to the matter we are 

satisfied that the adverse entries in the present case made 

by the second respondent in the service memo of the applicant bare1 

within 4 months after the applicant took charge as JE (Cables) 

rima facie established the prejudice that the second respondent 

nurtured 	against the applicant. It is surprising that 

a month after issuing the leter calling for explanation a 

reminder was issued and a month thereafter the adverse entries 

were made in the service memo, though no reply was in fact 

received from the applicant. It is not as though the 

explanation called for brooked no delay or it was to be sent 

within a time prescribed under the RULES. We are not 

..inclined/ 
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inclined to treat the adverse entries in the present case as 

being in the nature Of adverse entries made in the annual 

conf'jdential reports w -L!ch are communicated after they are 

made and in respect of which a set procedure is prescribed 

for getting the same expunged. We have no doubt in our mind 

that the second respondent had not watched the work of the 

applicant in the post of E(Cabj.es) for a sufficiently long 
and given him the requisite measure of guidance, so as 

timeLto come to any conclusion about the latter's performance. 

Suffice it to say that a period of two months is iJ-iolly 

inadequate for assessing the performance. It should also 

be noted that the applicant had experience only as 

JE(Uectricals) and, perhaps, needed more time to get 

acquainted with a the duties attacId. the post of JE (Cables) 

but this was not afforded to him. 
factors such as 

6. Viewed in any light,Lsevere warning and adverse sentries 

seem to have operated on the mind of the second respondent 

in effecting the transfer of the applicant from Dharwar to 

Madikere. We are constratined to remark that the allegations 

made against the second respondent in the reply dated 21.12.85 

of the applicant j5J0993ort tl-i jndjàte: that the fault had 

developed during the period when Shri M.R.L. Kulkarni was 

working as JE(Cables), Hubli. The communicatbn, throughout 

referred to the inspection of site '5' by the second 

respondent and the applicant as also to the fact that the 

fault had developed during the period when Shri Kulkarni was 

working at Hubli. The relevant portions of the said letter 

have been extracted above. In view of this it was incumbent 

on the second respondent to have conducted a thorough probe 

.before/ 



envisage an opportunity to be given to the applicant before 

effecting the transfer. 

Shri Padmarajaiah averred that since the applicant had 

not givenaccount of himself in the post of JE(Cables) at 

Dharwr, it became imperative to post him to an alternative 

assignment as JE (Electricals) at Iladikere. In the course 

of the hearing Shri Pchar informed us, that such a post was 

available at Dharwar itself and therefore, there was no reason 

to transfer his client to as distant a place as Iladikere, 

specially when he had requested for a posting at Dharwar at his 

own cost and he had not even completed a year as JD(Cables) at 

Dharwar. He informed us that alternative posts of JEs(Electricals) 

were available at Dharwar, where he could be easily accommodated. 

We, therefore, direct, that the apilicant be posted in any of 

the alternative posts available at Dharwar, within one month. 

Vj. 	In the result the application is allowed. No order as 

to costs. 

(ch. Rarnakrishna Rao) 	(L.I-I.A.4gg 
Iember (3) 	Member (A)(R) 
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL 
BANGA LORE BENCH BANGALORE 

DATED THIS THE 16th FEBRUARY 1987 

Present : Hon'1e Sri Ch. Ramakrjehna Rao 	- Member (J) 

Hon'ble Sri L.H.A. Rego 	- Member (*) 

Review Application No. 1/87 
(A,No. 1456/86) 

The General Manager Telecommunications 
Karnataka Circle & anr 

(Sri. M.S. Padmarajajet,, Senior C.G.s.c,) 

and 

K. Ghante 

(Sri M.R. Achar) 

This review application came up for 

hearing before this Tribunal and Hon'ble Sri 

Ch. Ramakrishna Rao, Member (J) to—day made the 

following 

. R 0 E R 

In the application for review ('RA') of our 

order dated 2,9.1986 ('order') filed by the respondents 

in the original application ('OP') the main ground 

urged in paragraphs 6 to 8 are that we ignored to take 

into eccount the fact that the applicant was serving 

as a Junior Engineer ('x') nder the Divisional 

Engineer ('DE') for over three years and it was not 

the particular happenings as JE (Cables) Dharuar which 

made the DE (Phones) to recommend for transfer as 

also the fact that the applicant was an average worker. 

2. 	The facts referred to above were very much in our 

mind when we passed the order and,from the content and 

I 
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tenor of our order, it is amply clear that we concentrated 

on the question whether the order of transfer was acti ted 

by malafides on the part of the respondents. We have 

given cogent reasons for arriving at the conclusion that 

the order of transfer was effected as a measure of 

punishment and as such suffered from the vice of 

malafides. 	We, therefore, see no reason to review 

our order on this ground. 
c. 

The next ground urged in the RAthet we procBedeci VIL4- 

on the assumption that the transfer was effected by 

R2.On a perusal of our order we find that even in the 

opening paragraph we stated that the prayer of the 

applicant was to set aside the impugned order passed 

by respondent RI and not R2 as alleged. We, therefore, 

find that there is no substance in the statement made 

in the RA that we proceeded on a wrong assumption. 

Turning to the remainirg grounds urged in the 

RPi we allow the same and direct the Registry to effect 

Ira 	the following amendments in our order dated 2.9.1986 : 

;( 	Para Line 

2 	14 	for 'Madik3re'T.D' read 'Gonikoppal' 

	

17 	for ,Madikere 	read tGonikappall  

8 	3 	for Majee? 	read 'Gonikoppal' 

Delete para 9 and renumber pars 10 as 9. 

The review application is partly allowed to the 

extent indicated above. 
I 

LPf rE 9 1 STAR 	 - - 	 - - 
iAL 	 - 

AilWTlovAL 	 Membe 	Plember A) 

BANGALORE 	 IMML 
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before Coming to the Conclusion that the applicant was responsible 

for the cable fiult in question and brought the matter to the 

notice of hi superiors. 

7. 	In this connection we may refer to the following observations 

in Pushpakaran v. Chairman, Coir Board 1978 K.L.T. 539 

YV *an order of transfer can uproot a family, 	cause 
cause i.rreparable harm to an employee and drive him 
into desperation. 	It is on account of this, that 
transfers when effected by way way of punishment, though 
on the face of it may bear the insignia of 	innocence, 
are q'jashed by courts. 	This is human aspect of the 
matter. 	However exigencies of administration and 
publit interest must take precedence over individual 
incoajenierice or hardship. 	A welfare State, governed 
by Rule of Law has therefore attempted to ensure 
fairness and equality of treatment and eliminate arbitrary 
action even in the matter of transfers by enunciating 
a policy. 	Though the State is not bound to enunciate 

a policy in this regard, in which case each individual 
transfer when questioned would have to be considered 
on is merits, once a policy is enunciated, 	any action 

not conforming to it would prima facie be unsprtebl 
A very strong case 	ould have to be made out to 
justify the deviation from the declaredpoliCY. 	Like 

ever'f other administrative order, an order of transfer 
also must conform to the rules if any framed and 
policy, if any, snuncited by the Government. 	Even 

if there are none, an order of transfer cannot be 
arbitrary or discrinatOry, for that is a constitutional 
requirement which every order must satisfy." 

These observations were cited with approval by a bench of 

this Tribunal in K.K. Jindal v. General Manacier, Northarfl 

Railway & cr8 (A.T.R. 1986 C.A.T. 304). 

B. 	In view of the foregoing, we have no hesitation in 

holding that the transfer of the applicant from Dharuar to 

JL U' 	61otp'" 
a G(i&r 	Maiilkee was effected as a measure of punishment in 

violation of the principles of natural justice which 

..envisages/ 
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envisage an opportunity to be given to the applicant before 

effecting the transfer. 

ShriPadmarajaish averred that since the applicant had 

WPno
/ 	

t given account of himself in the post of JE(Cables) at 

Dharwr, it became imperative to post him to an alternative 

assignment as •JE ((lectricale) at Madikere. In the course 

of the hearing Shri Pchar informed us, that such a post was 

available at Oharwar itself and therefore, there was no reason 

to transfer his client to as distant a place as Nadikere, 

specially when he had requested for a posting at Dharuar at his 

own cost and he had not even completed a year as JD(Cablee) at 

Dharwar. He informed us that alternative posts of 3Es(Elactricals) 

were available at Dharwer, where he could be easily accommodated. 

We, therefore, direct, that the applicant be posted in any of 

the alternative posts available at Oharuar, within one month.1 

TIT 	9. 	In the result the application is allowed. No order as 

to costs. 

(Ch. Remakriehna Rao) 
Member (3) 

-(L.H.A. ROQD5 
Member ()(R) 

\DL 


