v CENTRAL ADMINISTRATIVE TRIGUNAL

BANGALGRE BENCH riegistered A/D
' Commercial Complex(3Da)
Indiranagar
‘ 3angalore -~ 560 038
TUESDAY,THE ISTH OF JULY, 1986
PRESENT
THE HON'BLE MEVBER (JUDICIAL) s2s  SHRI CH,RAMAKRISHNA RAQ

THE HON'BLE MEMBER(ADMINISTRATIVE) o,, SHRI L.H.A, REGO

CATION NG

Ke Ghaute,
€/0 Shri M, Ra havendrachar, Advocate,
— No, 1074 and 1 Banashankari I Stage,
Sreenivasanagar it Fhase,
Sangalore. see Applicant

L VERS
= AP 1. The'General Manager,
g& Telecommunications, Karnataka Circle,

Bangalore,

9\_/. 2. Sub=Divisional Officer, .
‘ﬁﬁiik\_ Telephenes, Dharwad, «ss Respondents
v 3 ol
* fhui et o py-
Ioje - qHANT |
G B In the above application this Tribunal has passed the

|l following Orderie
186>

ORDER

Shri M, Raghavendrachar, Advoecate for the petitiocner,
present, After perusing the record and hearing Shri Achar,
the Application is admitted, _

Shri Raghavendra Achar Era & that interim orders of stag
of the impuaned order dated 4-g~86 be issued in so far as i
relates to his client, since he agprehenﬂs that his client may
be transferred at any time, and this will cause his client
irreparable less and hardship,

Wie are satisfied om the facts and in the circumstances of the
case, that h%s ¢ fit case to dispense with the requirements of
Section 24(a) & ?bi of the Administrative Tribunals Act, 1985, e

. accordingly do so, and grant interim stay of the impugned order
wwisfor.a period of 14 days from today. Let notice issue to the
\~_%espondents, retu rnable in 14 days,

EA 45 Application will be listed for further orders on 30=T=86,

T Giyén under my hand and the seal mf(fﬁff;Tribunal,lj
the 16th day of July, 1986, b —‘%@/17
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH BANGALORE

DATED THIS THE 2nd SEPTEMBER, 1986

Present ¢ Hon'ble Shri Ch, Ramakrishna Rao - Member (3J)

Hon'ble Shri L.H.A. Rego - Member (A)(R)

Application No. 1456/86

K. Ghante

Hubli Phones Division

Dharwar - Applicant
(Shri .M. Raghavendra Achar, Advocate)

and

1. The Gensral Manager
Telecommunications,
Karnataka Circle, Bangalore

2. Sub=Divisional Officer, Telephones,
Dharwar - Respondents

(Shri M.S.Padmarajaiah, Senior C.G.S.C.)

This application came up for hearing before this
Tribunal today, Hon'ble Member (J) Shri C. Ramakrishna Rao
made the following

ORDER

In this application the applicant prays for setting
aside the impugned order dated 14=5-1986 passed by respondent
1 in case No. Staff/3=57/XXXI1I in so far as the applicagt is
concerned, The facts giving rise to the application are
briefly as follous ¢
24 The applicant is a Junior Engineer ('JE') in the
establishment of the first respondent. He was transferred

to Dharwar from Hubli in Nov 82 at his request. The applicant

! ;L/ ' eee was/
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| 14.5.86/ the applicant was transferred to

Dl
was working as JE (Electricals) at Hubli since 1982. After
one year i.e. on 1.12.83 he requested the Divisidnal_
Engineer Telephones Hubli to transfer him to Dharwar since
he had to travel daily from Hubli to Dharwar where his
family was staying and due to domestic problems he could
not shift his family, to Hubli, The request of the applicant
at his own request
was acceded to on 29,8,1985 when he was transferred/from
the post of JE (Electricals) which he was holding at Hubli
to the post of JE (Cables) at Dharwar vice Shri M.R.L.Kulkarni,
JE, posted to Hubli (Annexure 'A'), Shortly thersafter on
i.2. barely within 9 months (_O}tukﬁs‘fﬁi‘ bkjyf”/’
Modikerd T.D. <

Aggrieved by this order of transfer the applicant has

1" filed this application,

. At the threshold Shri M.S.Padmarajaiah, léarhed counsel
for the respondents raised an objection that this tribunal
has no jurisdiction to entertain applications involving
orders of transfer. Accnrding to Shri Padmarajaiah
transfer is not a condition of sarvice but incidental

to service and the government employees are bound by any
order of transfer passed by the competent authority which
is not liable to be questioned in any legal proceedinge.

In our view, transfer is essentially an administrative
order ¥RY¥ pRRRgRxiRixmprdEx and courts will be highly
reluctant to interfere ‘with an order of transfer, except
in cases where mala fides on the part of the authority
transferring ths particular officer is alleged or it is
estéblishad that the action of the authnrity is contrary
to the procédure prescribed by &we Govt. UWe shall,

therefore, procsed to examine whether the present case

Ezéﬁ/,, _ ... falls/
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falls under any of the aforesaid exceptions.

4. Shri Achar, learned counsel for the applicant submits
‘that his client who was working since 1982 as JE (Electricals)
as posted as JE (Cables) at Dharuar on 20,8.85; thaiiﬂ?iﬁin
two months of taking over as JE (Cables) i.e. 9,10.85, he was
called upon by the second respondent to explain certain
defects attributable to the work he was in charge; that since
no reply was receivsd to the aforesaid communication, the
second respondent informed shis client on 17.12.85 that

he was warned severely and an eﬁtrx to that effect was

made in the memo of his service™; that his client ggnt his
explanation to ¥X the second respondent which however was

not found acceptable by him And these facts bear testimony

to the mala fides borne by the second respondent touwards

his client. According to Shri Achar his client nad explained
in his reply dated 21.12.85 that the applicant was. not
responsible for the cable fault as the following extract

from his reply would reveal:

"As known to you, I was present in the Ruto Exchange
Dharwar by 0700 hours on 9-10-85/10-10-85 and localised
the fault with the Electronic Megger near about 10.75 kms
from Dharwad. By about 0730 hrs your kindself al=o

came to the exchange and we both waited for the Jeep
Driver to come. The Driver came at 1000 hours on
10=-10-B85 and we both moved on the fault alonguwith the
StafFo

"The joint near the repeater No. 6 was opened by the
Cable Splicer Shri Shaikh, and the joint was found
faulty. It was revealed that about 30 feet of 100 pairs/
20 pounds cable was to be replaced due to water

entering in the cable. UWe moved to Hubli to get

the cable. We moved to Hubli to get the cable, By

then it was 1430 hours. And it was found at Hubli

that 100 pairs/2 0 lbs cable was not available.....
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"In fact, it may not be exaggeration to say that the
Junction cable fault was right within one day only for
the FIRST TIME in ths past. Periodic informetion about

Cezgf the progress of the fault was given to yoy both by

oo me/=
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"me and also by Shri M.R.L. Kulkarni, J.E. Hubli
(under whose supervision the fault had develaoped)."

Shri Achar submits that hislclient was not in any way
responsible for the cable fault and he was justified in
requesting the second respondent to delete the adverse
entries in his service memo. Instead of doing so or
conducting any further probe into the matter his client was
transferred within hardly four montﬁs of the adverse entry
which leave no doubt that the respondents acted with

male fides in transferring his client in issuing the

order of transfer on 14.5.86 (Annexure '8')., Shri M.S.
Padmarajaiah submits that the adverse entries in the service
memo of the applicant were gccasionadubyz?spoor performance;
that it was open to him to represent against the same in the
manner provided; that the transfer of the applicant was in
the interést of service and zs he was gigen sufficient warning
i;&ﬁi;:ﬁi¥b%ﬂ'earlier the transfer from Dharuar ﬁi gg:;:izSAaas justified.,
Qu e B After giving careful thought to the matter we are
satisfied that the adverse entries in the present case made
by the second respondent in the service memo of ths applicant barely
within 4 months after the applicant took charge as JE (Cables)
prima facie established the prejudice that the second respondent’
nirtured - WY against the applicant. It is surprising that
a month after issuing the letter calling for explanation =a
reminder was issued and a month thereafter the adverse entries
were made in the service memo, though no reply was in fact
received from the applicant. It is not as though the

explanation called for brooked no delay or it was to be sent

within a time prescribed under the RULES. We are not

0"8/ , «..inclined/
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inclined to treat the adverse entries in the present case as
being in the-nature of adverse entries made in the annual
confidential reports which are communicated after they are
made and in respect of which a set procedure is prescribed
for getting the sama éxpunged. We have no doubt in our mind
that the second respondent had not watched the work of the
applicant in the post of JE(Cables) for a sufficiently long

and given him the requisite measure of gu1dance, 80 as
tlmezpo come to any conclusion about the latter's performance.
Suffice it to say that a period of twe months is uholly
inadequate for assessing the performance, It should also
be noted that the applicant had experience only as
JE(Electricals) and, perhaps;rneeded more time to get
acquainted with & the duties attached  the post of JE (Cables)
but this was not affcrdad to him, .

factors such as

B Uieued in any light Asevere warning and adverse sentries
seem to have operated on the mind of the second respondent
in effecting the transfer of the applicant from Dharuar to
Madikere. We are constratined to remark that the allegations
made against the second respondent in the reply dated 21,2,.85
of the applicant guppRrt %I indidéf’;é:. that the fault had
deuéloped during the‘period when Shri M.R.L. Kulkarni was
working as JE(Cables), Hubli. The communication, throughout
referred to the inspection of site 'S' by the second
respondent and the applicant as also to the fact that the
fault had developed during the péridd when Shri Kulkarni ués
working at Hubli., The relevant portions of the said lstter
have been extracted above. In‘vieﬁ of thié it was incumbent

on the second respondent to have conducted a thorough probe

....before/
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envisage an opportunity to be given to the applicant before
effecting the transfer,

{é@ Shri Pq@marajaiah averred that since the applicant had
%4}/;;t giu;;f;:count of himself in the post of JE(Cables) at
; Dharwgr, it became imperative to post him to an alternative

assignment as JE (Electricals) at Madikere. In the course

JuﬁpA of the hearing Shri Achar informed us, that such a post was
¥ ;

available at Dharwar itself and therefore, there was no reason

w8

A “{v) to transfer his client to as distant a place as Madikere,
w‘@ibgww specially when he had reduested for a posting at Dharwar at his
3 ‘\gﬂ own cost and he had not even completed a year as JD(Cables) at

Dharwar, He informed us that alternative posts of JEs(Electricals)
were available at Dharwar, where he could be easily accommodated,

We, tbarafore, direct, that the apolicant be posted in any of

o s ——

the alternative posts available at Dharwar, within one month:1
¢H. In the result the application is alloued. MNo order as

to costs,

Q\/iginvmdfk\dimun @22;
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(Ch, Ramakrishna Rao’) (L.H.A. Rego!) = =5¢
Member (3J) Member (A%(R)
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SUBJECT: SENDING BOPIES OF ORDER PASSED BY THE
BENCH INVAPPLICATION NO, jh‘{‘

Please find enclosed hereswith the copy of the Order
pﬂSsEd b tEls Tribunal 1n the above said Application on
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. . BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGA LORE BENCH BANGALORE

DATED THIS THE 16th FEBRUARY 1987
Present : Hon'ble Sri Ch. Ramekrishna Rao - Member (3)
Hon'ble Sri L.H.AR. Rego - Member (R)

Feview Application No, 1/87
(AxNo. 1456/86)

The General Manager Telecommunications
Karnataka Circle & anr

(Sri. M.S. Padmarajaiah, Senior C.G.S.C.)
and
K ™ Ghante

(Sri M.R. Achar)

This review application came up for
hearing before this Tribunal and Hon'ble Sri
Ch. Ramakrishna Rao, Member (J) to-day made the
following
0ORDER

\ In the application for review ('RA') of our
order dated 2.9.1986 ('order') filed by the respondents
in the original application ('OP') the main ground
urged in paragraphs 6 to 8 are that we ignored to take
into account the fact that the applicent was serving

as a Junior Engineer ('JE') wnder the Divisional
Engineer ('DE') for over three years and it was not

the particular happenings as JE (Cables) Dharwar which
made the DE (Phones) to recommend for transfer as

also the fact that the applicant was an aversge worker.

2. - The facts referred to above were very much in our

mind when we passed the order and)frbm the content and

Q}géyﬁ won 58
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tenor of our ordar)it is amply clear that we concentrated
on the question whether the order of transfer was actus ted
by malafides on the part of the respondents, We have
given cogent reesons for arriving at the conclusion that
the order of transfer was effected as a measure of
punishment and as such suffered from the vice of
malafides. We, therefore, see no reason to revieuw
our order on this ground.

i
3. The next ground urged in the RA/that we proceeded wd
on the assumption that the transfer was effected by
R2.0n a perusal of our order we find that even in the
opening parsgraph we stated that the prasyer of the
applicant was to set aside the impugned order passed
by respondent R1 and not R2 as alleged. UWs, therefore,
find that there is no substance in the statement made
in the RA thet we proceeded on a wrong assumption.
4, Turning to the remaining grounds urged in ths

RA we allow the same and direct the Registry to effect

the following emendments in our order dated 2,9.1986

- gistrar;

Para Line

2 14 for 'Madikere T.D' read 'Gonikoppal!
4 -ffc‘ffd 17 for 'Madikere! read 'Gonikoppal!
8 3 for '"Madikere'’ read 'Gonikoppal'!

Delete para 9 and renumber para 10 as 9,
= T e C°VY" Se The review application is partly alloued to the
L extent indiceted abovs. -/
/ l‘-lkxyﬁ}kfﬂ §4¢-n.ﬁ : ' - ' i : -
7;“,_2.,3.;__\{ et T - Sl _ C‘

MTRAL ADNiH:siATIVE TRiz 4! T =1 2
ADDITIONAL EENCH Member ()

BANGALORE
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before i :
coming to the conclusion that the applicant was responsible
for the cable fault in questien and brought the matter to the

notice of hic superiors.

7. In this connection we may refer to the following observations

in Pushpakaran v. Chairman, Coir Board 1978 K.L.T. 539 - =

"an erder of transfer can uproot a family, cause

cause irreparable harm te an employee and drive him

into desperation., It is on account of this, that
transfers when effected by way way of punishment, though
on the face of it may bear the insignia of innocence,
are quashed by courts. This is human aspect of the
matter. However exigencies of administration and

public interest must take precedence over individual
inconvenience or hardship. A welfare State, governed

by Rule of Law has therefore attempted to ensure
fairness and equality of treatment and eliminate arbitre ry
action even in the matter of transfers by enunciating

a policy. Though the State is not bound to enunciate

a policy in this regard, in which case each individual
transfer when questioned would have to be considered

on its merits, once a policy is enunciated, any action
not conforming to it would prima facie be ynsunnortable,
R very strong case would have to be made out to

justify the deviation from the declared policy. Like
every other administrative order, an order of transfer
also must conform to the rules if any framed and

policy, if any, enunci-=ted by the Government. Even

if there are none, an order of transfer cannot be )
arbitrary or discrimknatory, for that is a constitutional
requirement which every order must satisfy."

Thesé observations were cited with approval by a bench of

this Tribunal in K.K. Jindal v. General Manager, Northern

Railuay & ors (R.T.R. 1986 C.A.T. 304).

B. In visw of the'fcregoing, we have ne hesitation in

holding that the transfer of the applicant from Dharwar to
V% A .

h ' Puas effected as a measure of punishment in

violation of the principles of natural justice which

Q:ES/,/’ ...envisages/-
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envisage an opportunity to be given to the applicant before

effecting the transfer.,

ljg Shri Padmarajaiah averred that since the applicant had
Wt tven e
/ not given account of himself in the post of JE(Cables) at
| Dharwgr, it became imperative to post him to an alternative
assignment as JE (Electricala) at Médikare. In the course
JbFPA of the hearing Shri Achar informed us, that such a post was

available at Dharwar itself and therefore, there ués no reason

i’y

A \gpd to transfer his client to as distant a place as Madikere,
G}ﬁiik”m specially when he had rsquested for a posting at Dharwar at his
A - .
ﬁ‘\\ﬁq oun cost and he had not even completed a year as JO(Cables) at

.

Dharwar, He informed us that alternative pests of JEs(Electricals)

vere available at Dharwar, where he could be easily accommodated.

We, thersfore, direct, that the applicant be pested in any of

the alternative posts available at Dharwar, within one month:]

; Jg;ﬂ _¢q. In the result the application is allowed. Mo order as

to costs.
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(Ch. Ramakrishna Rao’) -(L.H.A. Re 05 A 8
Member (3J) member ( 3(R)
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