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JUDOGMENT

| by Shri Ch. Ramakrishna Rac, Member (Judl.

Far the nosts of AAQ in the =aparate Rudit offiess

A% E Officen, wharzas

junior to the epplicents in the nradation list, were

locotard to Audit Ffice. Agorieved by the omission

iRl hoir rmames in the list of 80s allncated to

A % ~ : 3
@t iR & t), the 12t respondent herein Their

ey



representations were, however, rejectsd. The
applicants further reprecsentsd to the Comptroller

and Auditor Gereral of India (Respondent No.2), but

in vain,

The first TLBDOH%FHt on 25.6.1984 issued a
circular pursuent to #ha representaticns received

from several memb staff fnr transfer to the
Audit Office oiving a|fresh opportunity to the

members of staff to opt for posts inthe cadre of

AOs in the Audit Offide, subiject to the condition
that appointments will b2 made anly anainst future

- +

vacancies in the higher grzde and S0s so selected

would retain their erstwhile senicrity inthe

composite office of the AGE. Conseguently, the

o

applicants were appoin as AACs w.e.f, 15.11.1988 F.N.
and not 1.3.1984.
2 The contention of Dr, M.S5. Naparaja, lesarnsed counsel for

the applicants is thet his clients were discharnging their duties
in the Audit Sections in the Cffice of the AGB for several yearss
that no specific reason was niven for reiecting the preference

of the applicants for the Audit Qffice end 2llocating them to

A & E COfficesy that if the pli ants were found suitable for

the posts of AAQ on 13.11.7984, %cre was no valid reason for
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and in vieu thereof,

-
ul
+
f6)
2
il
=
i
o
[y
Q
=]
s
-
.
W)
L
.. 3
0
0
=S
[
cr
n
m
=
~h
-

not considerin

wee. s 1.3.7684, and

the applicents should have been appoints

not 15.11.1984.
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3 Shri M. Vasudeva Rao, learned counsel for the respondents,

AADs, they
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submits that though the appli

were considered by the Sereeninn Comeittee, who found them to be

15

unfit when the candidates in the first list were selected; that the
cselection was méde on tha basis of seniority —cum- fitners, which
means and implies that seniority is not the sole criterion in
selecting the candidates; that there was nothing surprising in the
applicants being frund unfit for appointment as AADs initially, but
found fit subsecuently, because the candidates with wvhom they were

considersd for salecticn et both times were different, and in the
P s s e B g =
absence of any allenaticns of malafides against the authorities, who
constitutad the S ir i - ) £ 1
tuted the Screzning committes (SC), kk® or the AGB, it is not
AoE e T i~ - I K
open to the applicints to challenne the order appointing them as AADS

WeB4Te 15.11.1984.,

4, After conesiderine the rival contentions, we are satisfied
that it does not noecessarily follow,from the fact that the applicants
were found suitable for appointment in the vacanciss, which arose

during the few months after the initial selection, that they ware

entitled for appointinent wes.f. 1.3.1984. In our view, merit is
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susceptible of being judged differentlyd at different times in the case

of the same persons, taking into eccount the calibre of the candidates
\
in the consideration zonme at a particular point of time. As long as

there is no allegation of malafides levellad against the members of

the SC, the selection is not vitiated by mere exclusicn of the candidates

senior to those selected. In the|present case, no such allegation has

|
been made, and therefore, the 5el%ction made in the first instance does

5 Dr. M.5. Nageraja next c#ntends that clauses 6 and 7 of the

not suffer from any infirmity.

conditions set out in the annexure to the circular dated 25.8.1984
issued by the A.G. (A&E) Eangalor% are repucnant to the principles

overning service jurisprudence. ‘Accardinm tn the counsel, thouch
0 G J P 0 , g

|
seniority of the applicants uis-a#uis the other candidates selected

in the first instance was allouad|tm remain, they were denied the

\
benefit of allocation to the cadrg of AADs w.e.fe 1.3.1984, when

their juniors were promoted. As glready pointed out, the inclusion

of the names of the four applicants and two cthers in the original

list, was a sequel to their repregentation. Since 4 vacancies were
available for being filled up, th; applicants and 2 others uwere

selected against those vacancies Jn the basis of seniority =—gum— fitness

in a supplesmental sslection, and their names dovetailsd into the

original list for the limited purﬁose of determining their seniority.

So viewed, clauses 6 and 7 of the lconditicns in the annexure to the

circular dated 25.8.1884 issued byﬂtha AGB are makemixkrdxkm not open

to challenge. ﬂ
|
|
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6a It now remains to consider the legal effect of inclusicn in the
original list of the names of the applicants and 2 others mentionad in
the order dated 13.11.1984, Though it has fot been spelt cut in the
circular dated 25.8.1984 that the applicants would be entitled to reckon
the period for the next increment from 1,3.1984, they will be entitled
to do so as a result of the inclusion of their names in the original
list, but they will nct ba entitled to claim pay and allowances for

the period from 1.3.1984 to 15.11.1984 when they were not discharging
the duties and shouldering the responsibilities of the higher post of

ARD,

7 In the resuli, the applications are partly allowed.

(CH. RAMAKRISHNA RAO)
MEMBER(AM) MERER (IM)
24,7.1986. 24,7.1986.

dms.




