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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL 

BANGALORE BENCH :BANGALORE 

DATED THIS THE 28TH DAY OF NOVEMBER 1986. 

PRESENT: 

I-!on'ble Mr.Justice  K.S.Puttaswamy, 	 .. Vice-Chairman. 
And: 

Hon'ble Mr.Jueioe  L.H.A.Rego, 	 .. '.emher(A) 

APPLICATIONS NOS.132,435,500,735,761, 877 AND 879 OF 1983. 

S.B.Aswatha Narayana, 
Tax Recovery Officer (Retd.), 
Aged about 53 years, 
Son of SriS.Bheema Rao, 
Opposite Govt.College, 
Turn kur. 

K.Narasimhan, 
Income Tax Officer (Retd), 
Aged 53 years, No.32/2, II Floor, 
11th Cros, 8th Main, 
?ialIeswarrn,Bangalore-3. 

T.Janardhana Raju, 
Income Tax Officer (Retd.), 
Aged about 55 years, no.28, 
Income Tax Lay-out, 
Kadugondanahalli, 
Bangalore-45. 

C. Govindan, 
Aged about 55 years, 
Son of late Chottu Ram, 
Incone Tax Officer (Retd). 
No.19/B, I iainRoad, 
Jayarnahal Extension, 

anga1ore 560 046. 

Applicant in A.No.132/85. 

Applicant in A.No.435/86. 

Applicant in A.No.500/8(. 

Applicant in A.No.735/8!5. 

S.Yoganarasimhan, 
Aged 51 years, S/o late S.Yadavachar, 
8th Income Tax Officer(Retd.),Circle-lI, 
No.130,4th Block, j\J  Stage, V/est of 
Chord Road, Bangalore-79. 	 .. Applicant in A.No.761/86. 

?..V.Rarnachandran, 
Aged about 49 years, 
S/o Sri Visweswara Dixit, 
3806,13th Cross,B.S.K, 
II Stage, Bangalore-70. Appolicant in A.No.877/8. 

7. .Satvanaravana, 
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7. K.Satyanarayana, 
Aged 54 years,S/o K.Suryanarayan, 
Income Tax Officer (Retd), 
109, 'Mukthidharn',20th Main, 
B.S.K.,I Stage, H Block, 
Bangalore-560 050. 	 .. Applicant in A.No.879/86. 

(By Dr.M.S.Nagaraja,Advocate) 

V. 
Government of India, 
by its Secretary, 
Ministry of Finance, 
(Department of Revenue) 
New Dclii. 

The Centa] Board of Direct Taxes 
by its CLairman, 
Nev,,  Deu-110002. 

The Chif Commissioner (Adrnn.), 
and Commissioner of Income Tax, 
iarnat a-I, 
Bangalo-a. 

Respondent No.1 in A.Nos. 
435. 735, 877 8: 879/86. 

Respondent No.2 in A.Nos. 
132,435, 735,877,879/86. 

..Respondent No.1 in A.Nos. 
500 and 761/86. 

Respondent No.1 in A.Nos. 
132/86 

Respondent No.2 in A.Nos. 
500 and 761/86. 

Respondent No.3 in A.Nos. 
435, 735, 877,879/86. 

(By Sri 	S. Padmarajaiah, Central Govt. Standing Counsel) 

Thes aoplications coming on for hearing \'ice-Chairnan made 

the following: 

r. r 

As the questions that arise for determination in these cases 

are comnmon, we propose to dispose of them by a common order. 

2. All the applicants who started their career in one or the 

other 	lower 	posts 	like 	clerks, 	stenographers 	or 	typists in the 	Income 

Tax Department of 	the 	Government of India secured more than one 
9 promotion 	from time 	to 	time 	and 	in 	the 	year 	1985 were 	working 

as 	Income 	Tax Officers 	('ITOs') 	Group-A 	or 	Group-B in 	one 	or 	the 

other 	office 	of the 	Department 	of 	'arnataka 	Circle'. 	'hile 	the 

applicants in Apolications Nos.435, 735 and 872 of 1986 were working 
applications , 

as ITOs Group-A, the applicants in other / 	were working 

as 
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as ITO's Group-B in 1985. . 
3. In exercise of the powers conferred by Rule 56(j) of the 

Fundamental Rules (FR) in the case of all the applicants excent 

applicant in A.No.877 of 1936 and the corresponding Rule 48 of the 

Pension Rules in the case of that applicant, the Government of India 

or the Chief Comniisioner Administration and Commissioner of Income 

Tax, Karnataka-1, Bangalore ('Commissioner') by separate but identical 

orders made on 6-1-1986 and 15-1-1936 have compulsorily retired the 

applicants from service with effect from 15-1-1983 and 16-1-1988 after-

noon on payment of three months' salary ir, lieu of three months' 

notices. 	'e will hereafter refer to these Rules as Rule 56(j)F. 

In their separate but identical applications made under Section 19 

of the Administrative Tribunals Act of 1935 ('the Act'), the applicants 

have challenged the respective orders made against them on certain 

grounds that are common and peculiar to each of them also. 

On receipt of the respective orders of retirement each of 

the applicants made representations before Government and the 

Commissioner, for re-consideration which has not found favour with 

them. In the absence of orders of stay issued by this Tribunal, the 

applicants have retired from service from the date of their reliefs. 

But, these facts hardly make any difference to adjudge on the vali-

clity of the orders, if the applicants were to succeed in their appli- 

cations. 

In support of the orders made, the respondents have filed 

their separate but identical replies. 
-- 	m—•. , 	U1rr. 

Dr. 	LLS.Nagaraja, learned 	Advocate 	had 	appeared 	for 	the 

atrnlints 	in 	all 	these 	cases 	Sri 	i i S 7admarajaia", learned 	Central 

Government Senior Standing Counsel had appeared for the respondents 

in all 	these cases. 
• 

On the pleadings and the contentions urged before us, 	the 	foIlov- 

ing four points arise for our determination and they are:- 
(I)' 'hether 
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(1) VThether Rule 56(f) FR was valid or not, 

(2)Rrhetller  before retiring a civil servant 
under Rule 56(j)FR,was the appropriate 

authority required to issue him a show 
cause notice, consider the representations, 
if any, to be filed by him thereto and then 
provide him an opportunity of oral hearing 
or not,? 

\Riether compulsory retirements were 
'concealed punishnients'mode in violation 
of Article 311(2) of the Constitution or not? 

Viiether the compulsory retirement of each 
of the applicants ;ias valid or not? 

Re 'vill nom proceed to exiinc these points in their order: 

S 	- 

'iT' ir 
L .. I 

(3. Dr. Nagaraja has urged that Rule 5(fl F conferring absolute 

and unguided nover on the appropriate authority to compulsorily 

retire a civil servant at its sweet will and pleasure, was violative 

of Articles 14 and 21 of the Constitution and was void. In support 

of his contention Dr. Ngaraja has strongly relied on the rulings 

of the Supreme Court in S T. NANEA GANDHI v. UNION OF 

INDIA AND ANOTHER 	IO 1072 SC 597) and OL'GA TOLLIS v. 

BO•.E3AY .UNJCTPAL CORP0ATI•aN AND OTHERS(AIR 198(3 SC 

9. Sri Padmarajaich has urged that in the absence of a declara-

tion sought, the validity of Rule 560 ) FR cannot he adjudicated 

and that even otherwise its validity was concluded by the Supreme 

Court in T.G.SHIVACHARANA SINGF AND OT!FRS v. THE STATE 

OF ;:YS0RE(AIo 1965 Supreme Court 280);UNION OF INDIA v.1 
COL.J.N.SIN:-:A (1970(2)8CC 45w;  and UNION OF INDIA v. N.E.REDDY 

AND ANOTHER (1930 SC (L&S) 179). 

lO.In their applications, the applicants while setting out grounds 

touching on the validity of Rule 56(i)FR, have not specifically sought 

for a declaration to s:nike dom that Rule. Rut, the absence of 

such a formal prayer, on the desirability of which there cannot he 

two 
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two opinions at all, by itself cannot be a ground for this Tribunal 

to decline to exauine its validity on which elaborate arguments have 

been addressed by Dr. Nagaraja 	\Ve, therefore, propose to examine 

its validity. 

11. In Shivacharana Singh's case a Constitution Bench of the 

Sunrerne Court speakine through Gajendraradkar,CJ,had upheld the 

validity of Mote-I to Rule 285 of the Karnataa Civil Services Rules 

(CS') which corresnonds to Rule 5(j)FR. In Sinha's case, the 

Supreme Court had urheld the vlidtv of Rule 55(j ) F; 	itself. In 

Reddy's case the Supreme Court revie,,ving all the earlier cases, 

had unheld Rule l(3) of the All India (Death-cu::i-Retirement)Rule.s, 

12d8 ('1913 Rules') which corresponds to Rule 58(j J F.R. Dr. Maaraa 

hout ightly disputing the binding effect of these rulings, hov.tever, 

urged, that all of them were rendered before the new dimension 

of Article 14 of the Constitution, namely, arbitrariness was the very 

antithesis of rule of law enshrined in that Article was evolved arid 

elahoratd. and that the right to life cuaranteed in Article 21 of 

the Constitution comprehended the right for a decent and assured 

life as expounded in Olga Tellis' case which are nov.' binding and 

tested on those touch-stones,Rule 53(j)TR was violative of both those 

Articles. 

P. ': must at the very outset notice, that r)Cd!v?S  case vms 

rendered after the Suremc Court had evolved and eluhorated the 

new dimension of Article 14 of the Constitution. In that case the 

Court exhaustively reviewed all the earlier cases and referring to 

Shivachaana Singh's and Sinha's cases with approval,had ruled, that 

Rule 	13(3) 	of 	the 194g 	Rules and 	Rule 	560 )FR were 	valid. 	\le 	are 

of 	the 	view 	that the 	principles 	enunciatea 	in Reddy's 	case 	cannot 

be 	distinguished 	on the 	ground 	that 	the 	Court had 	not 	referred 	to 

the 	new dimension of 	Article 	14 	of 	the 	Constitution evolved 	in 	E.P. 

ROYAP?A v.STATE OF TARILNADU (AIR 1974 SC 555) and elaborated 

in '4aneka Gandhi's case. 



'hat 	is 	true of 	Article 	14 	of 	the Constitution, 	is equY 

true 	of 	the 	contention of 	the 	applicants 	that the rule was violative 

of 	Article 	21 	of 	the 	Constitution 	as 	expounded 	in 	Olga 	Tellis' 	case. 

\','c 	are 	of 	the 	view that 	on 	the 	principles enunciated 	in Reddy's 

case, 	this contention of Dr. Ogaraju is equally devoid of merit. 

In S .'T.S0 1AATI Afl OTI[RS V. STATh OF PUNJAD 

Afl T1I 	 AI 	 9 ON 	C3 	 i 	g  effect of an earlier 

precedent on the ground that a new argument had not been considered 

in (Jeciding a pcint, a Constitutian hanch of the Supreme Court had 

expressed thus: 

"The binding effect of a ecision does 
not depend upon v.'hethei a particular 
arunent was considered therein or 
not, Drovided that the r)Jint with re-
ference to v.rhich an arginent was 
subsequently advanced was actually 
decided. That point haE been sped-
fically decided in the three decisions 
referred to above'. 

v:e are of the 	view 	that on 	these 	7rindiples, 	it is even presumptuous 

for an Court 	or 	Tribunal, to emhirk on 	an examination of 	the 	vali- 

dity 	of u1c 	53(j )F. 	gut, out 	of deference to intellic.ent,elaboratc, 

painstakin:T and respectful submissions made by Dr.Nagarala, we deem 

it nroDer to examine their correctncss also. 

ule 53(j) F can be invoked only wheh a civil servant 

had 	comuleted 	the 	'qualifrine service' 	and 	not before 	that. The prin- 

cipal 	object 	of 	retirement 	is 'public 	interest', for 	which only, 	civil 

services are 	constituted and 	maintained by the State. 	The two cate- 

gories who are considered and retired 	are 	those 	that arc 'ineffective' 

or 	of 	'doubtful' 	integrity 	and not 	all.3ut, more 	than all 	these, 

those 	retired 	are 	assured 	of pension 	and 	other terminal benefits. 

Vith 	all 	these 	safeguards, 	we find 	it 	difficult to 	hold 	that the 	P.ule 

confers 	arbitrary 	powers 	and is 	violative 	of the 	0ev: 	di:-nension 	of 

Article N of the Corstitution. 

l(. 0n 
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On retirement, the civil servant is assured of his pension 

and other terminal benefits in accordance with the Rules. If that 

is so, the right of Government servant to life and a decent life 

also is not affected. \,'e are, therefore, of the view that the Rule 

is not violative of Article 21 ofthe Constitution as expounc!ed in 

Olga Tellis' case. 

In PALRFV RAJ CdAD IA V. UNION flF R•DIA A'D 

- 	 GTIT 	('\IR 1Pl Supreme Court 7) on which considerable reliance 

was placed by Dr.Negaraja to sustain his contention, the Sunreme 

Court had not laid down a different nrinciple. 

l. On the forenoing discussion, we hold that Rule 5g(j) F 

v:as not violative of Articles Id and 21 of the Constitution. 

therefore, reject this challenge of the applicants. 

- 

R:POINT -3.2. 

12. Dr. 	agaraja urged, that before making an order for con- 

ulsory retirement under Rule 56(j)FR which results in serious civil 

consequences to the civil servant, the appropriate authority was 

hound to issue a show cause notice, consider his written representa- 

tions thero and provide him an opaortunitv of oral hearing in confor- 

mity with 	one 	of 	the 	basic 	components of 	natural 	justice viz., 	audi 

alteram Dertem 	and 	on 	Such failure, 	as in 	the 	nresent cases, 	the 

retirement orders 	were 	illegal as 	held by 	the 	Sikkim igh 	Court 

in SCA LA 	ARi FTC. v. STATR OF SJFRJ 5 	A'fl (TFCS 

(l9$ LAR I.C.$15). 

Sri Padinarajaiah urged that audi alterarn partem had no 

application to the exercise of power under Rule 56(j) FR and that 

the enunciation made in Sonam Lana's case directly opposed to the enuncia-
tion made by the Supreme Court, was also unsound. 

VIe must, at the very outset, notice that the contention 

urged by r. I D 	agaraje is directly concluded by the rulings of the 
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Supreme Court in Sinha's and Reddy's cases. \'.'e should, therefore, 

ordinarily reject the same without any further examination. Du 

as the Sikkim Iligli Court in Sonam Lana's case referring to these 

rulings also, had upheld the contention of Dr.Nagaraja,we consider 

it proper and necessary to examine the sane in detail. 

22. In Sinha's case, the very question directly came up for 

considerntion ani the Sunre'e Court rejected the sa' e in these 

words: 

2. Pefore us the only contention presented 

for our decision was whether the -lieh Court was 

right in holding that in':.:ahing the inngned order 

the anpellant had violated the princip1e of natural 

justice. 

xx 	 xx 

ules of natural justice are not endodied rules 

nor can they be elevated to the position of funda-

mental rights. As observed by this Ccurt in (rai-

nah v. Union of India, AP 1970 SC 10, "the aim 

of rules of natural justice is to secure justice 

or to put it negatively to prevent miscarriage 

of justice. These rules can operate only in areas 

not covered by any law validly mde. Iibther 

words they donot supplant the law hut supplement 

it. It is true that if a statutory xovision can 

he rend consistently with the principles of natural 

justice, the Courts should do so because it :nist 

be presume-: that the ]egislatt'res cnd the statu-

toryauthorities intend to act in accordance with 

the principles of natural justice. ut,if on the 

other hand, a statutory provision either specifi-

callyor by necessary implication excludes the apli-

cation of any or all the rules of principles of 

natural justice then the Court cannot ignore the 

mandate of the legislature or the statutory autho-

rity and read into the concerned provision the 

nrinciples of natural justice. 	hether the exercise 

of pov er conferred should be made in uccordance 



9- 

"with 	any of the 	principles of 	natural 	justice 	or 
not depends upon the express words of the provision 
conferring the power, 	the nature 	of 	the 	power 
conferred, t1le purpose 	for which 	it 	is 	conferred 
and the effect of the exercise of that power. 

xx xx 

if 	thr t auftority bonn We for:s that opinion, 
the correctness of that oninion cannot be chnlIened 

before Courts. It is open to an agcrrieved party 
to contend that the renuisite oninion has not been 
formed or the decision is based on collateral 

grounds or that it is an arbitrary decision.............. 
ecause  of his conpulson' retirement 

he does not lose any of the rihts acnuired by 
him before retire:- ent. Compulsory retirement 
involves no civil consenvences. The aforementioned 
rule 5(j) is not intended for taking any penal 
action against the Government servants. That rule 

merely embodies one of the facets of the 'pleasure' 
doctrine embodied in Art.310 of the Constitution. 

Various considerations may weigh with the aapro-

priate authority while exercising the power confer-
red under the rule. In Some cases, the Government 
may feel that a particular post may be 'iore useful 

ly held in public interest by an officer more 
comoetent than the one v:ho is holding. It may 
be that the officer who is holding the post is 
not inefficient hut the apPropriate authority may 
prefer to have a more efficient officer. It may 
further be that in certain key posts public interest 
may require that a person of undoubted ability 
and integrity should be there. There is no denying 

the fact that in all organizations and more so 
in Government organizations, there is good deal 

of dead wood. It is in public interest to chop off 
the same. Fundamental Pule 5(j) holds the balance 
between the rights of the individual Government 
servant and the interests of the public. 1hile a 

minimum service is guaranteed to the Government 
servant, the Government is given power to ener- 

ise 
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. 

gise its machinery and make it more efficient 

by compulsorily retiring those who in its opinion 

should not be there in public interest. 

xx 	x 	xx 

10. In our opinion the 1-ugh Court erred in 

thinking that the compulsory retirement involves 

civil consequences. Such a retirement does not 

tahe away any of the rights that have accrued 

to the Government servant because of his post 

service. It cannot be said that if the retirin: age 

of all or a section of the Government servants 

is fixed at 50 years, the same would involve civil 

consecuences. Under the existin system there 

is no uniform retirement age for all Government 

servants. The retirement ae is fixed not merely 

on the basis of the interest of the Government 

servant hut also depending on the requirements 

of the society. 

In Reddy's case, the Court dealing with Rule 10(3) of the 1948 Rules 

corresponding to Rule 50(l)FR and its requirements, reviewine all 

the earlier cases rejected this very contention in these words: 

If 	8. An analysis of this rule clearly shows that 

the following essential ingredients of the rule 

must be satisfied before an order compulsorily 

retiring a government servant is passed. 

(I) That the member of the Service must have 
completed 30 years of qualifying service 
or the are of 50 years (as modified by noti-
tification dated July  

That the governr:lent has an absolute right 
to retire the government servant concerned 
because the word 'require' clearly confers 
an unqualified right on the Central Govern-
men t; 

That the order must be passed in public 
interest; 

That three months' previous notice in writing 
shall be given to the government servant 
concerned before the order is passed. 

It may be noted here that the provision gives 
an absolute right to the government and not 

merely a discretion, and, therefore, impliedly 



it excludes the rules of natural justice. It is 
also not disputed in the present case that all 
the conditions mentioned in rule referred to 

above have been complied with. It is a different 
matter that the argument of Reddy is based 
on the ground that the order is arbitrary and 

mala fide with which we shall deal later. 

9. On a perusal of the impugend order 
passed by the Government of India, it would 

appear that the order fully conforms to all the 

conditions nenticned in iule l'(3). It is now 

well settVl by a long catena of authorities 

of this Curt that comDulsory retirement after 
theemplovt has put in a sufficient number of 

years of service havin qualified for full pension 

is neither a punishment nor a stigma so as to 
attract t e provisions of Article 311(2) of the 
Constitution. In fact, after an employee has 

served for 25 to 30 years and is retired on full 

pensionary benefits, it cannot be said that he 
suffers a n y real prejudice. The ohject of the 
rule is :o weed out the dead wood in order 

to maintain a high standard of efficiency and 
initiative in the State Services. It is not necessary 

that a good oficer nay continue to be efficient 
for all times to come. It may be that there 
maybe some officers who may possess a better 

initiative and higher standard of efficiency and 
if given chance the work of the government 
might show marked improvement. In such a 
case compulsory retirement of an officer who 
fulfils the conditions of Rule 16(3) is undoubtedly 

inpublic interest and is not passed by way of 
punishment. Similarly, there may be cases of 
officers who are corrupt or of doubtful integrity 
and who may be considered fit for being compul-

sorily retired in public interest,since they have 
almost reached the fag end of their career and 
their retirement would not cast an),  aspersion 
nor does it entail any civil consequences. Of 

course 
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course,it may be said that if such officers were 

allowed to continue they would have drawn their 

salary until the usual date of retirement. But, 

this is not an ahso]ute right which can be claimed 

by an officer who has put in 30 years of service 

or has attained the age of 50 years. 	Thus, 

the general impression which is carried by most 

of the employees that compulsory retirement 

under the conditions invo]ves some sort of stigw a 

must be comnictely removed because utile 13(3) 

does nothinR of the sort. 

10. Anart from the aforesaid considerations 

we would like to illustrate the jurisrudential 

philosoohy of ule 13(3) and other similarly worded 

provisions like 	ule 5(j) and other rules relating 

to the government servants. It cannot hE doubted 

that Rule 15(3) as it stnnds is but oim of the 

facets of the doctrine of pleasure incorporated 

in Article 310 of the Constitution and is controlled 

only by those contingencies which are expressly 

mentioned in Article 311. If the order of retire-

ment under Rule 15(3) does not attract Article 

311(2) it is manifest that no stigma or punishment 

is involved. The order is passed by the highest 

authority, nauelv, the Central Government in 

the nane of the President and expressv excludes 

the application of rule.s of natural justice as 

indicated above. The safety valve of public inter-

est is the most powerful and the strongest safe-

guard against any abuse or colourable exercise 

of power under this rt'le. 	I oreover, when the 

Court is s2tisfied that the exercise of power 

under the rule amounts to a colouruhlc exercise 

of jurisdiction or is arbitrary or malaficie it 

can always be struck down. VYhile examining 

this aspect of the matter the Court would have 

to act only on the affidavits, documents, annexres, 

notifications and other papers produced before 

it by the parties. It cannot delve deep into 

the confidential or secret records of the gover-

nent to fish out materials to proe that the 

order is arbitrary or mala fide. The Court, has 

however, 
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however, the undoubted power subject to any 

privilege or cinini that may be made by the 

State, to send for the relevant confidential per-
sonal file of the government servant and peruse 
it for its own satisfaction without using it as 
evidence. 

Il. It seems to us that the main object 
of this rule is to instil a spirit of dedication 
and dynamism in the v'orkin,g of the State Ser- 

vices so as to ensure purity and cleanliness in 
the ad;iinistration which is the paramount need 

of the four as the Services are one of the pillars 
of our great democracy. Any element or consti-

tuent of the Service which is found to be lax 
or corrunt, inefficient or not up to the narh 

or has out lived his utility has to be weeded 

out. Rule 16(3) provides the methodology for 
achievin this object. 	'e must, however, hasten 
to add that before the Central Government in-
vokes the power under Rule 16(3), it must take 
particular care that the rule is not used as a 

ruse for victin!isation by getting rid of honest 
and unohliging officers in order to make way 
for incompetent favourites of the government 

which is hound to lend to serious demoralisation 
in the Service and defeat the laudable object 
which the rule seeks to subserve. If any such 
case comes to the notice of the overnment 

the officer responsible for advising the govern-
ment must be strictly dealt with. Compulsory 
retirement contemplated by the aforesaid rule 

is designed to infuse the administration with 
initiative and activism so that it is made poignant 
and piquant, specious and subtle so as to meet 
the expanding needs of the nation which require 
exploration of "fields and pastures new. Such 

a retirement involves no stain or stigma nor 
does it entail any penalty or civil consequences. 
If fact, the rule merely seeks to strike a just 

balance between the termination of the co:pleted 
career of a tired employee and maintenance 
of top efficiency in the diverse activities of 
the administration. 

,o A 
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An order of compulsory retirement 

on one hand causes no prejudice to the govern-

rent servant who is made to lead a restful 

life enjoying full nensionary and other benefits 

and on the other gives a new animation and 

equanimity to the Services. The emDloyees should 

try to understand the true spirit behind the 

rule v.hich is not to penalise then but amounts 

just to a fruitful incident of the Service made 

in the lareer interest of the country. Cven 

if the e;vdoyee feels that he has suffered, he 

should derive sufficient solace and consolation 

fro: i the fact that this is his small contribution 

to his country, for every good cause claims 

its martyr. 

These principles are clearly enunciate(:. 

by a series of decisions of this Court starting 

from Shyam Ia! (AIP 1954 SC 3G9) case to Nigam 

((1978)1 SC 521) case which will be referred 

to hereafter. 

Dr. Naaraja ctV  not rightly ur2e that the princinles enunciated in 

these cases have been doubted or diluted in any of the later rul:ngs 

of the Supreme Court itself. But, he urged that what liac' been exp es-

sad in Sonam Lana's case was correct and sound for the very reasons 

stated therein as also the new dimension of Article 14 of the Consti- 

tution evolved in ioyaana's case and elaborated in 	aneha Gandhi's 

case and the extended;neanin given to .tic1e 71 of the Constitution 

in Olga Tellis' case. In other words, )r.'agaraj, maintained that 

the principles enunciated in Sinha's and Reddy's cases were no longer 

good law 	and 	the 	law 	had 	been 	correctly 	expounded 	by 	the 	Sikkiai 

High Court in Sonan Lame's case. 

S  23. 	In Sonan. 	Lama's 	case, 	the 	Si,_ 	High 	Court 	was 	dealing 

- with the comnulsory retirement of Sonam 	Lame and t.vo others 'under 

Rule 99 	of e 	 ricc th    	7u1es,l27  

reads thus:- 

"92(1) notwithstanding 
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99(l) 	Notwithstanding 	the 	provision of 	Rule 

93, the 	Government, 	except 	where Rule 101 	may 

apply shall 	have 	the 	exclusive 	right to 	retire 	any 

Government 	servant 	who 	has 	attained the 	age 

of 50 years or has rendered 	not 	less than 25 years 

of service, 	if 	it 	is 	of 	the 	oninion that it 	is 	in 

the public 	interest 	so 	to 	do, 	by givin hinnot 

not less 	than 	three 	months' notice or three months' 

salary inlieu of such notices". 

This rule corresponds to Rule 5(j) FR, Rule 43 of the Pension Ru]es, 

Rule 18(3) of the 1348 Rules and !ote-J to Rule 285 of the RCSR. 

The po':er conferred by this rule on Government of i1±im is the 

very po'."er conferred on the appropriate authority under one or the 

other Rule noticed by us. 	On this very contention,Rhattacharjee, 

Acting CJ. expressed thus: 

15. Rut, there is yet another way to bob into 

the matter. It is true that in Union of India v. 

J.R.inha, AIR 1971 SC 40:0371 Lab 10 8) (sunra) 
it has been held by a two Jud-e Bench of the 

Supreme Court (at o.42) that before an order of 
compulsory retirement is passed intcrms of the 
relevant rules, it is not necessary to comply v.ith 
the rules of nc.tural justice by givine, the Govern-
meat servant concerned an-,,  opportunity to shpw 
cause against ',is compulsory retirement. As already 
noted, R.58(i) of the Fundamental Rules, which 
was being considered in that decision, conferred 
"absolute right to the Government to com7ulsorilv 

retire its servant. And it has accordingly been 
pointed out by another two judge Bench in Union 
of India vs.i.E.Reddv, AIR 1980 SC 583 mrxiz 
at p.566:(1980 Lab IC 221 at p.223) that 'the provi-
sion gives an absolute right, and not merely a 
discretion, and, therefore, imaliedly excludes the 

rules of natural justice". But, whether or not 
"absolute power is anathema under our constitutional 

order' 
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order'tf3aldev Raj Chadha Afl 1931 SC 70 at p.71: 

(1930 Lab IC 1184 at p.1185) (supra) and is, therefore 

to he read down, itn:ust be noted that 	991) 

of the Sikkin 	ules does not confer any absolute 

right or power. As already noted, an order of 

corrulsory retirerlent obviously deprives a person 

of its livelihood 3aldev Faj v. State of Punjab, 

tJ 	1384 SC 113S at nae 98fl: 0934 Lrib IC 621 

at p.623)  and as already noted iereinbefore,it has 

been recently settled by a unaninous five Judge 

enc' of the Suprevle Court in Olga Tellis v. 
:1fl i C jI Cornoration, (1935) 3 SCC 545 

at .'.57l/577:(AI. 198 SC 193 at Pp.193-194)(supra), 

that the debt to life conferred by Art.21 of the 

Constitution includes the right to livelihood and 

that "any person, who is deprived of his ri3ht 

to livelihood excent according to just and fair 

proc€:dure established by law, can challenge the 

deprivation as offending the right to life conferred 

by Art.21. It has been observed (at p.565), that 

"if 	a person is deprived of his job ........ his very 

righl to life is put in jeopardy". It has been obser- 

ved further (a: p.3?7), with reference to E.P.Coyappa Al",  

1974 SC 555; (74 Lab IC 427), 	aneha Gandhi A 	1973 SC 

537 and the wave of decisions following 	aneha Gandhi that 

"it is far too vrell settled to admit any arguwent that the 

procedure prescribed by la-v for the denrivation 

of the right conferred by Art.21 must he fair, 

just and reasonale. As ooserved by 8hagwati,J.(as 

his Lordsbin then was) in Francis Coralie I u11in 

(An 1981 SC 743), following the laneha wave 

that,'it is for the Court to decide in the exercise 

of its constitutional power of judicial review whe-

ther deprivation of life or personal liberty in a 

given case is by procedure which is reasonable, 

fair and just or it is otherwise". 	These observa- 

tions have been quoted with approval in Olga Tellis 

(svara,at p.573). 

16. So the procedure resorted to in a given 

c se, whereby the right to Ii 1ihood or any other 

right conferred by Art.21 is inpaired, must he 

reasonable, 
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reasonable, fair and just. As observed by 'Thagwati, 

J., in 'daneka Gandhi (Al?. 1978 SC 597 at p.624 

(supra) "any procedure which permits impairment 

of the constitutional right.....without givin", reasona-

ble opportunity to show cause cannot but be con-

denined as unfair and unjust". It may be recalled 

that as to procedure in general, somewhat similar 

observations were mode al.'ost three decades ao, 

thouTh in a different context,hy Posc,J., speain 

for a three judge !3ench of the Suoreme Court 

in Sangra Singh AI 1 115 	C 4'..E at p.422 to 

the effect that there  must be ever present to 

the mind the fact that our laws of procedure are 

grounded on a principle of natural justice v:ich 

requires that r.en should not be condemned unheard, 

that decisions should not he reached behind their 

hachs, that oroceeding that affects their ii es 

and property should not continue in their absence 

and they should not be precluded from participating 

in them'. It was observed further that though 

there must be exceptions and where they are 

clearly defined, they must he given effect to', 

'but tahen by and large, aid subject to that pro'so 

our laws of procedure should be considered, wher-

ever that is reasonsbl' possih le, in the lioh: of 

that orincinic'. It true that these observm:ions 

were made in resnect of judicial proceedins and 

as pointed out in A..ripahAfl 1970 SC 151 

at p.157, 'till very recently it was the opinion 

of the Court that unless the authority concerned 

was recuired by the la under which it functions 

to act judicially there -,.,,as no room for the applien-

tion of the rules of natural justice". out, as point- 

ed out farmer 	A 	ralpa'\ (suora) "the v(lll('lt\ 

of that limitation is now questioned and "if the 

purpose of the rules of natural justice is to prevent 

miscarriage of justice, one fails to see who those 

rules should be made inapDlicable to administrative 

enquires". The five-judge Cench. in A...rnipah 

(supra) infact referred to with approval, the obser-

vations made by a two-Judge cnch in ?inapani 

Dci AP 19f7 SC 1269 at p.1272 to the effect that 
'even 



"even an administrative order which Involves civil 	O 
consequences ........ must be made consistently with 
the rules of natural justice". Binapani Dei (supra) 
was, however, distinguished in J.N.Sinha AIR 1971 
SC 40 at p.43:(1971 Lab.IC 8)at p.10)(supra) and 
it was pointed out that as an order of compulsory 
retirement does not involve civil consequences 
in the sense of loss of any benefit already earned, 
rules of natural justice are not required to be 
complied with. And as already noticed, another 
reason for which rules of natural justice were 
held to be inapplicable to a case of compulsory 
retirement was, as explained in the later decision 
in LE.Reddy, AIR 1980 SC 563:(1980 Lab IC 221 
at p.223)(supra) the relevant "provision gives an 
absolute right to the Government and not merely 
a discretion, and therefore, it impliedly excludes 
the rules of natural justice" it mist be noted that 
innone of these decisions, the questions as to whe-
ther an order of compulsory retirement impairs 
the constitutional right, like the right to livelihood 
conferred by Art.21 and whether the procedure 
therefor is accordingly required to be fair, just 
and reasonable and consistent with the rule of 
natural justice, were all considered. But, as already 
noted in Baldev Raj v. State of Punjab,AIR 1984 
SC 930 at p.988:0984 Lab IC 621 at p.623)(supra) 
it has now been clearly pointed out that an order 
of co:pulsory retirement "affects the livelihood 
of the person in whose respect the order is made" 
and the unanimous five-Judge Bench in Olga Tellis 
(1985) 3 SCC 545 at Pp.571-572:(AIR 1980 SC 180 
at Pp.l93-194)(supra),has ruled that the right to 
life conferred by Art.21 includes the right to liveli-
hood and that "any person who is deprived of his 
right to livelihood except according to just and 
fair procedure established by law, can challenge 
the deprivation as offending the right to life confer-
red by Art.21". And in l'aneka Gandhi AIR 1978 
SC 57 at p.624(supra), it has been ruled that 
"any procedure which permits impairment of the 
constitutional right.....without giving reasonable 

opportunity 
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opportunity to show cause cannot but be condemned 
as unfair and unjust". And following the 	aneka 
wave, it has nov' been ruled by the unanimous 
five-Judge Plench in Olga Tellis (suora,ot p.581);(at 
p.198 of AI),that "exccnt in cases of urgency 
which brook no delv", "no departure from the 
audi alteran pertem rule '1dear the other side' 
could be presu ed to have been intended. It has 
been fuled further (supra,at p.581):(at p.198 of AI) 
that the ordinary rule v:hich regulates all procedure 
is that persons who are likclv to be effected by 

the proposed action must be afforded an opeortunitv 

of being heard as to why that acticn should not 

be taken" and that "a departure from the funda- 
mental rule of nature! justice may be eresumed 

to have been intended......only in circumstances 
which warrant it" and that "such circumstances 
must be shown to exist, when so required, the 
burden being on those, who affirm their existence." 

17. It must be stated at once that in these 

cases no atteirt has been in the affidavits or 
by the learned Advocate-general during arguments 
to shoe. that such circumstances existed in the 
case of the petitioners which brooked no delay 

and which warranted that no opportunity of being 
heard could be given to the wetitioners. As the 
age mien one has crossed fifty or more and one's 
family responsibilities and sombre of life's evening 
arc likely to weigh on hi 	most heavily,it is neither 
just nor fair nor reasonable to suddenly deprive 
such a one of his source of livelihood or the 
strength of a decision arrived at behind his back 
and without givin.g him any opportunity of being 
heard in the matter. without such a hearing, a 
decision, which may otherwise be right or just, 

would not appear to be right or just, 

10. 
	 and as pointed out in 

Olga Tellis (at n.582 of SCC):(at n.199 of AlP: 

19P8 8C lfl)(suara),'the a:pearanc•e of injustice 
is denial of justice. Puch a hearing has been re-
garded to be so essential that failure to provide 

for 
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for the same would affect the decision even if 

it anpears that the hearinp v.'ould have made no 

difference. As has been pointed out by a three-

Judge flencli of the Supreme Court in S.L.Thpoor 

V. Jagnohan,(AIP Il Sr" 13C at Pp.IA5, 147), "the 

require: :cnts of natural justice are riot only if 

oportunity to represent is given in viev: of proposed 

action and "the princirsies of natural justice l'nov,' 

of no exclusionary rule dependent on whether it 

would have made any difference if natural justice 

had been observed' because "the non-observance 

of natural justice is itself prejudice to any man 

and proof of nrejudice independently of proof of 

denial of natural justice, is unnecessary" as "if 

1!l comes fro:. a person who has denied justice 

that the person who has been denied justice is 

not nrejudiced. These observations have been onoted 

with anproval in Olga Tellis (at n.54 of SCC):(at 

:.2Ol of Afl)(sunra), and it has been rule,-! (at 
p.5?2):(at p.l2P of .Afl)the contention that hearin' 

'need not be civen of a pronosed action because 

there can possib]y be no answer to it, is contrary 

to well recoenised understandina of the real import 

of the rule of hearin'". In this view, therefore, 

the imnuaned orders of the compulsory retirement, 

affectin the right of livelihood of the netitioners, 

a''near to he bad for non-ohscrvance of the rules 

of natural justice.' 

In reachine these conclusions his Lordship no-. bere holds that the 

law laid down in inha's and 	edc1y's cases was no longer good !aw. 

hithout so holding, with resoect, it was not open to Ills Lordship 

to unhold the contention urred for the petitioners before the Court. 

On this snort ground, we find it difficult to subscribe to the vie;:s 

exnressed by 'hs Lordship on this point. 

24. In unbolding the ver,7 contention of the anolicants urged 

before us, the learned Acting Chief 	Justice had relied on the mlii 

in ;:anebo Canclbi's and O1'TC Tellis' cases. 

25.The 
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25. The decision in eddy's case was rendered by the Suprene 

Court on 19-P-1979 long after the Suprene Court had evolved thenc'-

dimension of Article 14 in Poyappa's case decided on 23-11-If73 and 

elaborated in oneha Gandhi's 	case 	decided 	on 	25-1-197a . . 	If 

that is 	so, 	no Court can 	assume 	that 	the 	decision 	in 	Ceddy's case 

had been rendore42x.r incuria7i 	as 	that 	v,rould 	he 	the 	inevitable result 

inho1din to the contrary. The la-.1 of binding precedents reco.'nised 

in Article Vl of the Constitution does not permit any Court or Trihu- 

rial to indulge in su:h an exercise. 	A •i:xust on this score itself 

vith resnect, dissn frox the vie- exoressed by -,'is Lordshio in 

gona:x La:na's case. 

2.. hat v -c hvc 	exoressed 	in 	ane!za 	Gandhi's case 	eoually 

noplies to 	the vie:: exaressed 	by 	the 	learned 	Acting 	Chief 	Justice 

in 	Olga Tellis' ca&v 	also. 	Even 	other-vise 	on 	the 	nature of 	noxar 

conferred 	by Rule 5(flF1 	and 	the 	consequences 	that ensue 	xhich 

do 	not result in civil 	consecuences 	on 	a 	retired 	civil servant, 	vc 

do 	not see 	as to hc -x 	Article 	21 	of 	the 	Constitution 	can be 	relied 

on 	to sustain the contention 	of 	the 	aenlicants. 	'c are,thcrefore 

of 	the vie:: that 0! a Tellis' case does not really Near on the cuestion. 

27. One other reason given by the learned Acting Chief Justice 

to sustain the contention of the netitioners before hi:x,v:hich vas 

also reiterated before us by Tr. agr - rja is, Rule 530) IThconferred 

an absolute riaht on Govcrn-ger.t to retire a flovern:vent servant 

while Cule 	did not provide for such a right. 
- - 

22.Jule 93 of the Sihi:n Cules corresponds to 3n1e 5(j) 

Chile hule 5r3(j)FC  e:xploys the terw 'absolute', 7:ule C ewiolovs 

the terH 'exclusive'. - 7e are of the view that in the context both 

these teras reali w can one and the sarve. If that is the true iiDort 

of the Cules, as also ruled by the upre:e Court in :eddy's case, 

then there is hardly any ground to distinguish Sinha's and Redth 

cases 
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cases to hold that a civil servant was entitled for an oPportunity 

of hearin7, before his rctire:aent. 	Out, more i; iportant than all 

these is, there isnoCinrr like an 'absolute' poner in our country 

:overned by Constitution and rule of Ian. On this aspect YaR in 

his treatise 	dninistrative La::' (Fifth dition) had eY)ressed thus: 

It is a cardinal axle: , accordin!v, that every 
'o:er has 1cni Ii: lits, ho .nvcr, v:idc the lcnua;c 
of the e:per::erin' Act. If the court finds that 
the poner has been exercised opprcssi\'elv or unrea-
sonablv, or if there has been so:ac procedural 
fcilin, such as not allov:iny a person affected 
to nut for nrd his crsa,the act nm he cndemne 
s unlanful. Alt!1ourh Isnyars np:)enrin'  fo7 rovern- 
mat Wcpermoms often ar':uc that sane Act con-

fers unfettered discretion, they are :Tpiltv pf consti- 
tutional 	b1asnhe :. 	15fettcrer1 	discretionccnnot 
exist r:here the rule of Ian reiyns. 	I m notion 
of unlilted pover can have no place in the 
system. Tie sm :e truth ccii be expressed :)y sayini 
that CII at:: r is 	cnpa!:le of abase, and that 
the 	no. 'er to prevent ahuse  is the ad'! test of 
effective judicial control". 

.c are,t'icrefora, of the vim:,that this :round to sustain the canton-

tion,'ith respect to the learned Jude, is unsound. 

2h. ver _V-!er7iso the flare:. e Court had sot ne:ntived the 

apalication of audi altera 	parte: on the erounc that Cule 5C(j) 

F 	had conferred 'absolute' riTh t, but had nen'ti 'ed the sn c cii 

the nature of pacer conferred by that 'Thie and its consen'1enc-s 

on the civil servant. 	For all these reasons, nith res-nct, 	c re'ret 

our inability to sabsorihe to t c vie ::s expressed in finn a's 

case bythe learned Actinf Chief Justice. 

3. On the foregoin2 discussion, me held that the cuolicants 

/ 	 were not entitled for a shoc: cause notice, consideration of their 

rePresentation much less an opportuAt.y of oral hearinp before the 

aparopriate authority 	ac'e its orders acninst the orm)icants. 

31. 	r. 	.nTnraia  urpe that cc: nulsory retire. er:t orders:: 

a%ainst the apnlicants more nothinp but 'concealed unishments' and 

mere, therefore, violative of Article 311(2) of the Constitution. 
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32. 	e are of the viev: that this contention of Dr. 'agaraja 

is also concluded by the Suprene Court in the cases noticed by us 

earlier. 

32. In Sinha's and '?eddy's cases the Sunreiae Court had ruled 

that 	co:: pulsorv 	retirei:ent does 	not result 	in 	civil 	consequences, 

v•'as 	not a 	DuniSh::icnt and casts 	no stig;na 	on 	the 	ncrson 	retire(`,. 

A 	civil servant 	retired under Th1c 	5c(j) is 	entitled 	for 	pension 	and 

ot'er 	tea. :inal 	benefits in accordance v.'ith the 7W reauletin' 	the 

If 	that is 	so, 	it 	is 	inconceivable 	to holq 	that 	the 	orders 	of 	retire- 

:nents 	are 'concealed 	pL:nish::cnts' and are 	violative 	of 	!'rticle 	211(2) 

of 	the Constitution. a 	sac no 	:acrit in 	this 	contention 	of 	- a. 	ran- 

raja an a'a reject the 

00:PCIaT '.'54 

3 . h)r. 	a -aroja has urged that decisiOns to retire each of 

the analicants, having regard to their unhler2is1ied and excellent record 

of service incontravention of the circular instructions issiec thereto 

by Gavern'aent, was based on no naterial or irrelevant !Eteriol 

and v:as ,vhi::sjca1, arbitrary, totally unjustified and illegal. 

Sri Padaiarajaiah has urged that the retire::ent of each 

of apolicants yes in the nublic interest and was based on relevant 

:::aterial ane they cannot be exa aired by this Tribunal as a Court 

of appeni. 

Te.fore dealing a;itb this point, it is first necessary to notice 

the :odalitv adoated by us in decline v' ith the scaie. 

After hearing 	agaraja generally on this point, ve direct- 

ed Sri Padrzarajaiah to make available the original records to decide 

aheth.er  there was ;aterial and v:'iether such :naterial v:as relevant 

to the decision reached, aith v'hich he rerdil: cc:aalied, ho7over, 

clai dog that those records should not he shov'n to the apalicants 

\ 	o their counsel v'hich y.as seriously countered by the latter. 

3C 
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v;e 	then heard counsel 	on 	this controversy, 	orally overrule 

the 	objections 	of Sri 	Padaarajniah. c then wade 	'ailahle relevant 

records of cad: apalicant to 1"r."agaraja to he shown to the concerned 

apalicant 	only 	to 	taie 	instructions frow that anilicont 	only and then 

heard 	both 	sides 	on 	this point 	fully. c now orocced 	to nive 	our 

reasons for rcjnctin3 the objections of 	Sri Pad raieicd. 

Sri Ped.wirajaiah stronlv rclvin on an unrenorted rulin 

of 	the 	owhav 	each of 	theTribunal 	in 	A. AYI\A. :AT 	T /\.' 

R.O J..'.• 	hi 	v. 	U lT 	I': 	L' A  TaTf5' C 

tion 	:o. 	claiwed arivileiw 	aeinst the awlicaats only. 	ut, 	hr. 

ia5araj6 countered the sawe relvin' 	on the rulina 	of the 	)elbi 	Iench 

in 	hi 	v.  

33. H order of retirewent wade under hula 	6(j) hiP, does 

not disc lo 	- reasons or waterial on which the sawc' is wade and 

issued by the authority. The order wade and issued only declares 

that the retire. ent was in public interest end notlirw riore than 

that. Tefora a decision is tahen by the authority cn -  cow:unica-

tea, there should he ahso]ute secrecy or cDnfidentiC]itv over te 

sa e can hardly be doubted. hat, after that end at ccv rate v.2ea 

that order/decision is seriouaiv chailerwed by the a'riavad civil 

scrvant,it will be sowcv•'bat stranee and odd to hold that on!': the 

Tribunal should peruse tac: anc the. concerned apalicant SiOUlc not 

acruse thew even before the Tribunal and wahe his suhwiissions on 

them 	c are of the view that the course sue'astcd h' Cri 

rajaiah a-as totally unfair to the applicants and will place the Tribunal 

itself in en e:eberrasinn position. On the other hand, the course 

adonted by us would be in consonance with the Princinles of natural 

justice and fair play and will do justice to all the contestants. 



-25- 

30. In Sonavane's case before a Division Bench of the Bombay 

Bench consistin of ri 	 Bon'ble Vice-Chairran and Sri 

P.Srinivasan,Ton'hle 	ember, the annhcant harl sought for a direction 

to the Central Oovern:ent to produce the records and files relating 

to his retirecnt under Bule 50(j)BB and also periit hi: to inspect 

those records hich v-as opposed by the Govern. !ent clah.in privi!e:e 

for their production end inspection. On IC-0-1fl0 the ench allo'ced 

the apalicetion in part, overruled the privilege clahnec! y Govern cent 

and. directed the production of reccrds. 	e are rot rcaIl concerned 

that a.snect of the :cctter as Goverrrrent had nut nov ri'htl; 

cich ed such privile- e before us. 

40. But, on tIe nuestion of pernittinr an applicant to peruse 

the records, the Bench speu!:ing throurh Sri ?.grinivnsan, - Ion'hlc 

:eher who was then a nenber of that Bench but is now a me Thor 

of the Bangalore Bench, exnressed thus: 

M. That is not the end of the matter. 	'c 

must nov: advert to a rather peculiar situation 

created by Bale 50(0.  Normallv,v'hcn production 

of documents by one party to a litigation is ordered 

by the Court,these documents have to he shown 

to the other party. As pointed out earlier,the 

doctrine of natural justice is excluded fro: the 

nurview of Bale 56(j) and we cannot import it 

into that rule: if mc did so v-c would be Bmorine 

the mandate of tIie legislaturc'(AIfl 1071 50 40). 

If v-c permit the documents called for above tobe 

shovm to t:-  enalicant and hearing ohjections to 

comnulsor'.- retirement based on material contained 

therein we would be importing the doctrine of 

naturel justice, albeit and stage after the comuetent 

authority has ordered co:Tlpnlsory retirement. 

n we are called upon to decide whether compul-

sorv retirement has been rightly ordered, v-c are 

really eshed to stand in the shoes of the anaronriate 

authority which tooh the decision underu1e 50(j) 

but with one restriction viz., if there is some 

relevant .ateria1 for arriving at the decision 

we 



v:e v:oulci not he right to go into its adequacy 

and to substitute our opinion for the opinion of 

the appropriate authority. If there is no riaterial 

to conic to the reonisite opinion, or if the riaterial 

considered by the appronriate ai!thoritv is irrelevant 

ye 'voul:1  be justified in settia' aside the order 

of copulsory retire:ent, but for arriving at a 

conclusion we cannot nud:e the ::aterial consiclere:' 

by the appropriate authodty availahie to the opoli-

cant and give hi o an opportunity to stage his 

objections has-ed thereon Mpt the nopropriete 

authnrit' is ereclude" fro doin under theruic 

we cannot On. Therefore, ':c v:ould direct that 

the docucnts and records as aforesaid he shoe'n 

only to us to enable us to deter.: inc the vIiditv 

of the action challenged in the rain coplication 

and not to the anplicant. be are a -are that 

in ALP 1976 SC 1207 it vas observed that tlierr. 

was no point in the Court seeing the records v'ith 

out shoe-ing thwi to the other side, but that was 

not in the context of Pi']e 570) vd:ich con:pels 

usto dcoart fro 	the nor;a1 oractice in this rezard.. 

Sri PC arnjaia.h had ureed for ece'itin this statc:. :ent of Isen. 

	

dl. 	.Th Ic dea1iie with Point-2: we have held that the orinciale 

of aui altera.: pnrte:e had no rpelicati'on before the anrroeriate 

authority tahes a decision. ut, that stete:eent, v:ith resooct to the 
cannot he 

	

o: bav 	cnch in fo:evanc's easeL orojecten after the decision had 

heen tahen and the sa::e is c!al1eaed by the e'crieved civil servant 

before the Tribunal under the Am 	c are of the vie: that the 

state: ent ::ude. in Sona.vanes case that the party  at no stare can 

neruse and nai:e his sub:aissions even when the iri)unal was seized 

of the nie.tter does not necessarily flo';: fron the rulin -  of the 

Suprenie Court in Sinha's case. 	The later pronosition does not ncces- 

sarilv flo'. from the foreicr. 	are of the vie-n that to facilitate 

a proper hearin and consideration of the cuestions the course 

have adopted, far froni doinn violence to the princinles enunciated 

-. 

	

	 in Sin'ia's case v-as only in confor:eitv v:ith the principles of natural 

justice, 'ehich is even described as fair play in action and sound 

orincinles of adeinistration of justice. Another reason :iven by 

the 
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the 	learned 	Menibcr 	is 	that the 	Tribunal 	in deciding 	an application 

under 	Section 	19 	of 	the 	Act is 	really 	asked to 	stand 	in the 	shoes 

of 	the 	appropriate 	authority. Vie 	are 	afraid that 	this 	is too 	broad 

a 	statet:ent 	which 	does 	not flow 	from 	the true 	nature of 	power 

conferred 	on 	the 	Tribunals 	under 	the 	Act. For 	these 	reasons and 

others set out earlier, with respect to the Lombay bench, we re,ret 

our mu i]itv to subscribe to the views expressed at para 13 in Sona-

vane's case. 

':. On this very cuestion, the i)elhi F,ench of the Tribunal 

snea'drg throucth justice .adhava eddy, Hon'ble Chairman ft 

anerje's case had exoressed thus: 

hen the validity of such a recommendation 

cannot he Judged without pursuing the record, 

such record cannot be treated as one the confiden-

tialities of which should be preserved. The Tri-

bunal cannot withhold such record from the parties 

li!ely to be affected by its decision. In disclosing 

this material to the parties to the litigation, no 

prejudice would be caused to the State or any 

of the officers concerned. The members of the 

1I.9.C. and the U.P.S.C.are highly placed authorities 

who 	will not be in any way em harassed by such 

disclosures; nor is their freedom and candour of 

exaression of opinion affected by such disclosure. 

In discharge of their official duties day in day 

out they assess the performance of several officers 

objectively. 	hen their assessment or recommenda- 

tions are challenged in appropriate judicial forums 

any disclosure of that record, in our opinion, will 

not cause any injury to public interest. In our 

viev',far from causing injury, it would advance 

public interest and lend assurance to the public 

in general and the public servants in particular 

that they are being treated justly and fairly. 
N. qucstior of security of State is involved in 

these records nov.,  placed before us. The production 

of this file and the disclosure of its contents is 

necessary for a just decision of this case". 
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V,?e are in respectful agreement with these views. These then wer(• 

the reasons on which we permitted the applicants to peruse the proce-

edings of the s creening and review committees concerning each 

of then only. 

In dealing and decidinf ,  cases of compulsory retirements 

Government on 5-1-1978 had issued detailed instructions and they 

are printed on pages 280 to 288 of Appendix 10 of 	u;thuswarny's 

Pension ules, 1985 ditio-i and they have been supplemented by 

overnnent in its letter 1,1 o.F.16(122)/Vig/85 dated 8-11-1985. 

The instructions issued by Government on 5-1-1978. and/or 

8-11-1935 	are 	not 	statutor\' 	and 	are 	issued 	by Government in exercise 

of 	its 	executive 	powers 	to 	carry 	out the 	Objects of 	u1e 59(j)FG 

and 	other 	corresponding 	rules. 	These circulars 	are 	not 	laws. The 

circulars 	are 	issued 	for 	the 	guidance of 	officers. be 	cannot treat 

them 	as edicts or 	laws that 	require an absolute and minutest compli- 

ance by everyone at every stge. 

e find that in conformity with the circulars a screening 

committee consisting of four senior officers had examined the cases 

of applicants and others and the sane made its detailed recoinienda-

tions which were then examined by a review committee consisting 

of two senior Secretaries of Government, which were rpproved by 

the Finance 	inister on 31-12-198 	From this it follows that there 

was substantial compliance with the circular instructions issued by 

Government. 

de find that the applicants in Applications Nos.l32, 500, 

735, 761 and 379 of 1938 have been retired on the ground that they 

were 'ineffective' and their 'integrity was doubtful' and, that aoplicants 

- 

	

	in Applications Nos.435 and 877 of 1936 have been retired on the 

ground that their 'integrity was doubtful'. 

' 	 47. In reaching its conclusions, the screening committee had 

adverted 
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to various circumstances and details collected and placed before 

it. In the case of applicants in Applications Nos. 132, 435, 735, 761, 

877 of 1986,two members of the committee who were Commissioners 

of Income-tax of the Karnataka Circle under whom the),  were workinr 

have also opined that their 'integrity was doubtful'. In the case 

of applicants in Application No.,97P, of 1986, the same two nemherr, 

had also opined that that applicant had not shown improve:ment in 

his work and punctuality. 

48. Ye have carefully read the proceedings of the screcnin 

COfl ::i ttee and the reviev,' cci nittee. 	Ye have nerused the C.Ts 

of all the applicants and considered the sub:. issions made on all 

of the:. 

4°. An exa::ination of the proceedings of the screening connit-

tee concurred with by the review committee and the :inister,estahlish 

that there was material for the appropriate authority to retire the 

applicants under P.ule 5((j) F 	and that material was relevant mate- 

rial for the decision. 	7hen once this Tribunal finds that there was 

material and that material was relevant to the decision, this Tribunal 

hov:cver,extensive and v:ide its nov'ers are under the Act, should 

not embark on an incuiry into the matter as if it is a Court of 

apoeal and reh a different conclusion. 	On this short ground this 

Tribunal should reject the challenge of the applicants to the orders 

made against the-.-,  and the various grounds urged against the:--]. 

We now proceed to consider all other grounds urged by 

)r.Nagaraja. 

flr.Nagaraja had urged that the Cs of the apalicants were 

- 	the most reliable and scientific material and other material, if any 
- 

was undependable for a decision by the appropriate authority. 

Ut 
 

hatever be the value of CRs and their dependability for 

... \\\ 	 considering pro otions or retirements, it is not possible to hold that 

they alone can and would constitute material for considering retire- 

ments 
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rnents under lule 56(j) FT. There is no prohibition for coHectin 

other :naterial and depending on the same in taking a decision under 

that Oule. Both on principle and authority, we find it difficult to 

accept this contention of Dr. Nagaraja. \Ve, therefore, reject the 

sae. 

0• Dr. a.qarn.ja has next contended that on the acquisition 

of novah]e and hr novab]s properties dealt by the screening conmittee 

the applicants had obtained prior sanction and had i:narted the requi-

site infornation from tine to tine and that beine so, the screening 

cO nittee could not hold the integrity of the applicants as doubtful. 

\7e will assume that the acquisition of the properties had 

been pronerlv reported or sanctioned by the authorities from tine 

to time. nut, that ea!es no difference to ascertain whether there 

has been disproportionate acquisition of properties or to hold that 

the interity of the civil servant was doubtful. 	e see no r.lerit 

in this contention of DrJagaraja and reject the sane. 

Dr. Nagaraja has contended that it was not open to the 

screening committee ta rely on subjective and unverified opinion 

of its two members to Houbt on the integrity of the applicants. 

On certain nanlicants noticed by us earlier, t'."o members 

of 	the 	screeninr, 	committee 	who were functionin, 	or 	had functioned 

as 	Con lissioners 	or 	Heads 	of Offices under whom 	they had served 

or 	were 	serving 	had 	expressed that their 	integrity 	was 	doubtful. 

\ 'F 	must 	not 	forget 	that 	those officers 	had 	closely 	watched the 

performance 	of 	those 	applicants and 	were competent 	to express 	on 

their 	integrity. 	If 	that 	was 	so, 	then their 	considered opinion 	on 

them 	was 	relevant 	and 	could 	be acted upon. 	\'e 	find 	no reason 	to 

discard their opinion at 	all. 

(33. On the perfor.ance of the aenlicants in their official 

career 
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career and their integrity,the members of the screening committee 

who were not biased were the best judges. This Tribunal cannot re-

appreciate their views and reach a different conclusion on the Jp 

di,:it of the applicants. 	e cannot examine their conclusions as 

if we areCourt of appeal and reach different conclusions. 

64. On the foregoing discussion, we hold that there is no merit 

in the challenge of the arplicnts to the decisions reached and the 

orders made thereon by the approriate authorities. 

6.As all the contentions urged for the applicants fail,their 

applications are liable to he dismissed. ''e, therefore1  dismiss these 

applications. But,in the circumstances of the cases, we direct the 

panes to bear their o'n costs. 	 / 
-.- 

\'IO}-CYA1R: 


