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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
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f . Hon_'b!e Mr. Justice K.S.Puttaswamy, .. Vice-Chairman.
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And:
/ Hon'ble Mr.Jussice L.H.A.Rego, .. Member(A)

APPLICATIONS NOS.132,435,500,735,761, 877 AND 879 OF 1986,

l. S.B.Aswatha Narayana,
Tax Recovery Officer (Retd.),
Aged about 53 years,
Son of SriS.Bheema Rao,
Opposite Govt.College,
Tumkur. .. Applicant in A.Mo.132/886.
+
2. K.Narasimhan,
Income Tax Officer (Retd),
Aged 53 years, No.32/2, 1I Floor,
11th Cros, 8th Main,
Malleswaram,Bangalore-3. .. Applicant in A.No0.435/86.

3. T.Janardhana Raju,
Income Tax Officer (Retd.),
Aged about 55 years, no.28,
Income Tax Lay-out,
Kadugondanahalli,
Bangalore-45. .. Applicant in A.No0.500/86.

4.C,Govindan,
Aged about 55 years,
Son of late Chottu Ram,
Income Tax Cfficer (Petd).
No.19/B, 1 MainRoad,
_ Jayamahal Extension,
s Bangalore 560 0486. .. Apnlicant in A.MNo.725/86.

5. S.Yoganarasimhan,
Aged 51 years, S/o late S.Yadavachar,
' 8th Income Tax Officer(Retd.),Circle-II,
\\ No.130,4th Block, IV Stage, Vest of
Chord Road, Bangalore-79. .. Applicant in A.No.761/86.

6. M1.V.Ramachandran,
Aged about 49 years,
S/o Sri Visweswara Dixit,
3806,13th Cross,B.S.K,
Il Stage, Bangalore-70, .. Appolicant in A.No.877/86.

-

7. \.Satyanarayana,



.

7. K.Satyanarayana,
Aged 54 years,S/o K.Suryanarayan, e
Income Tax Officer (Retd),
109, 'Mukthidham',20th Main,
B.S.K.,I Stage, Il Block,
Bangalore-560 050. .. Applicant in A.No.879/86.

(By Dr.M.S.Nagaraja,Advocate)

V.

. Government of India,
by its Secretary,
Linistry of Finance,
(Department of Revenue)
New Delti. .. Respondent No.l in A.Nos.
435. 735, 877 & 879/86.
2. The Central Board of Direct Taxes
by its Chairman,
Mew Delhi-110002. .. Respondent No.2 in A.Nos.
132,435, 735,877,879/86.
..Respondent No.l in A.Nos.
500 and 761/86.
3. The Chief Commissioner (Admn.),
and Corimissioner of Income Tax,
Karnataka-I,
Bangalo-e. .. Respondent No.l in A.Nos.
132/85
. Respondent No.2 in A.Nos.
500 and 761/85.
. Respondent No.3 in A.Nos.
435, 735, 877,879/88,
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(Py Sri 17.S.Padmarajaiah, Central Govt. Standing Counsel)

Thesz applications coming on for hearing Vice-Chairman made

the following:
CRDER

As the questions that arise for determination in these cases

are comnion, we propose to dispese of them by a common order.

2. All the applicants who started their career in one or the

other lower posts like clerks, stenographers or typists in the Income

- Tax Department of the Government of India secured more than one

promotion from time to time and in the year 1985 were working
as Income Tax Officers ('ITOs') Group-A or Group-P in one or the
bther office of the Department of 'Karnataka Circle'. ‘'hile the
applicants in Applications Nos,435, 735 and 879 of 1985 vwere workine

applications \; -

as ITOs Group-A, the applicants in other /sppkg®¥¥¥ weére working

as



as ITO's Group-B in 1985.

3. In exercise of the powers conferred by Rule 56(j) of the
Fundamental Rules (FR) in the case of all the applicants excent
applicant in A.No0.877 of 1936 and the corresponding Rule 48 of the
Pension Rules in the case of that applicant, the Government of India
or the Chief Commisioner Administration and Commissioner of Income
Tax, Karnataka-1, Bangalore ('Commissioner') by separate but identical
orders made on 6-1-1986 and 15-1-1986 have compulsorily retired the
applicants from service with effect from 15-1-1285 and 16-1-19856 after-
noon on payment of three months' salary in lieu of three months'
notices. VWe will hereafter refer to these Nules as Rule 565(J)FR.
In their separate but identical applications made under Section 19
of the Administrative Tribunals Act of 1935 ('the Act'), the applicants

have challenged the respective orders riade against them on certain

grounds that are common and peculiar to each of them also.

4. On receipt of the respective orders of retirement each of
the applicants made representations before Governrient and the
Commissioner, for re-consideration which has not found favour with
them. In the absence of orders of stay issued by this Tribunal, the
applicants have retired from service from the date of their reliefs.
But, these facts hardly make any difference to adjudge on the vali-
dity of the orders, if the applicants were to succeed in their appli-

cations.

5. In support of the orders made, the respondents have filed

their separate but identical replies.

\ 6. Dr. NL.S.Nagaraja, learned Advocate had appeared for the
~applicants in all these cases. Sri M.S.Padmarajaiah, learned Central

Government Senior Standing Counsel had appeared for the respondents

in all these cases.

7. On the pleadings and the contentions urged before us, the follow-

ing four points arise for our determination and they are:-
(1) "hether
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(1) Whether Rule 55({) FR was valid or not, (]

(2)\Vhether before retiring a civil servant
under Rule 56(j)FR,was the appropriate
authority required to issue him a show
cause notice, consider the representations,
if any, to be filed by him thereto and then
provide himm an opportunity of oral hearing
or not,?

(3) V'hether compulsory retirements were
'concealed punishments'made in violation
of Article 211(2) of the Constitution or not?

(4) “Vhether the compulsory retirement of each
of the applicants was valid or not?

e will now proceed to exenine these points in their order:

RE: POINT NO.L

8, Dr. Nagaraja has urged that Rule 55(j) FR conferring absolute
and unguided power on the appropriate authority to compulsorily
retire e civil servant at its sweet will and pleasure, was violative
of Articles 14 and 21 of the Constitution and was void. In support
of his contention Dr, Nagaraja has strongly relied on the rulings
of the Suprere Court in SMT. MAMNEXA GANDHI v. UNIOM OF
INDIA AND ANOCTHER (AIR 1978 SC 597) and OLGA TELLIS v.
BOMBAY IUNICIPAL CORPORATION AMND OTHERS(AIR 1983 SC

180).

9. Sri Padmarajaiah has urged that in the absence of a declara-
tion sought, the validity of Rule 56(j) I cannot be acjudicated
and that even otherwise its validity was concluded by the Supreme
Court in T.G.SHIVACHARANA SINGH AND OTHERS v. THE STATE
OF RIYSORE(AIR 19565 Supreme Court 280);UNION OF INDIA v./
COL.J.N.SINHA (1970(2)SCC 458); and UNION OF INDIA v. M.E.REDDY

AND ANOTHER (1980 SC (Lé&S) 179).

10.In their applications, the applicants while setting out grounds
touching on the validity of Rule 56(j)FR, have not specifically sought
for a declaration to s:rike down that Rule. Sut, the ahsence of

such a formel prayer, on the desirahility of which there cannot be

two
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two opinions at all, by itself cannot be a ground for this Tribunal
to decline to examine its validity on which elaborate arguments have
been addressed by Dr. Nagaraja . We, therefore, propose to examine

its validity.

. In Shivacharana Singh's case a Constitution Bench of the

Supreme Court speaking through Gajendragadkar,CJ,had upheld the

validity of Note-l1 to Rule 285 of the Karnataka Civil Services [ules

("CSR') which corresponds to Rule 5G(j)FR. In Sinha's case, the
Supreme Court had upheld the validity of Rule 55(j) FR itself. In
Reddy's case the Supreme Court reviewing all the eerlier cases,
had upheld Rule 16(3) of the All India (Death-curi-Retirement)ules,
948 ('1943 Rules') which corresponds to Rule 53(j] FR. Dr. Nagaraja
without -ightly disputing the binding effect of these rulinss, however,
urged, that all of them were rendered before the new dimension
of Article 14 of the Constitution, namely, arbitrariness was the very
antithesis of rule of law enshrined in that Article was evelved and
elaboratzd and that the right to life guaranteed in Article 21 of
the Constitution coriprehended the right for a decent and assured
life as expounded in OQlga Tellis' case which are now binding and
tested on those touch-stones,Rule 553(])7 was violative of both those

Articles.

12. "Ve must at the very outset notice, that Redcdy's case vras
rencered after the Supreme Court had evolved and elshorated the
new dimension of Article 14 of the Constitution. In that case the
Court exhaustively reviewed all the earlier cases and referring to
ShivachaZrana Singh's and Sinha's cases with approval,had ruled, that
Rule 15(3) of the 1948 Rules and Rule 56(j)FR were valid. Ve are
of the view that the principles enunciated in Reddy's case cannot
be cdistinguished on the ground that the Court had not referred to
the nev' dimension of Article 14 of the Constitution evolved in E.P.

ROYAPPA v.STATE OF TAMILNADU (AIR 1974 SC 555) and elaborated

in Maneka Gandhi's case.
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13. "What is true of Article 14 of the Constitution, is equadly
true of the contention of the applicants that the rule was violative
of Article 21 of the Constitution as expounded in Olga Tellis' case.
Ve are of the view that on the principles enunciated in Reddy's

case, this contention of Dr.MNagaraja is equally devoid of merit.

14. In S:IT.SCIIAWANMNTI AND OTHERS V. STATE OF PUNJAE
AND OTHERS (AIR 1963 SC 151) on the binding effect of an earlier
pracedent on the ground that a new argument had not been considered
in deciding a peint, a Constitution Bench of the Supreme Court had
expressed thus:

"The binding effect of a Jecision does

net depend upon whether a particuler

arzument was considerec therein or

not, provided that the point with re-

ference to which an argiment was

subsequently advanced was actually

decided. That point has been speci-

fically decided in the three decisions

referred te above'.
“/e are of the view that orn these principles, it is even presumptuous
for any Court or Tribunal, to embark on an examination of the vali-
dity of NMule 55(j)FR. PEut, out of deference to intelligent,elaborate,
painstaking and respectful submissions made by Dr.Nagaraja, we deen

it proper to exariine their correctness also.

5. Rule 58&(j} FR can be invoked only when a civil servant
had completed the 'qualifying service' and not before that. The prin-
cipal object of retirement is 'public interest', for which only, civil
services are constituted and mezintained by the State. The two cate-
gories who are considered and retired are those that are 'ineffective'
or of 'doubtful' integrity and not all. But, more than all these,
those retired are assured of pension and other terminal benefits.
with ell these safeguards, we find it difficult to hold that the Pule

confers artitrary powers and is violative of the new dimension of

Article 14 of the Tonstitution.
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16. On retirement, the civil servant is assured of his pension

and other terminal benefits in accordance with the Rules. If that
is so, the right of Government servant to life and a decent life
also is not affected. Ve are, therefore, of the view that the Rule
is not viclative of Article 21 ofthe Constitution as expounded in
Olga Tellis' case.

17. In BALDEV RAJ] CHADIIA v. UNION OF INDIA AND
OTHERS (AR 1981 Supreme Court 70) on which considerahle reliance

vas placed by Pr.Nararaja to sustain his contention, the Suprerie

Court had not laid dovrn a different principle.

13. On the forecoing discussion, w2 hold that Rule 545(j) FR
was not violative of Articles 14 and 21 of the Constitution. /e,
therefore, reject this challenge of the applicants.

RE:POINT HNO.2.

19.  Dr. Wagaraja urged, that before making an order for com-
pulsory retirerient under Rule 56(j)'R which results in serious civil
consequences to ths civil servent, the appropriate authority 1vas
bound to issue a show cause notice, consider his written representa-
tions themo and provide him an opportunity of oral hearing in confor-
mity with one of the basic components of natural justice viz., audi

alteran1 parterm and on such failure, as in the present cases, the

retirement orders were illegal as held by the Sikkimm High Court
in SONAMNE LAMA AND ETC, v. STATE OF SIKKIY AND OTHERS

(1985 LAD 1.C.815).

20. Sri Padmarajaiah urged that audi alteram partem had no

application to the exercise of power under Rule 56(j) F2 and that

the enunciation made in Sonam Lama's case directly opposed to the enuncia-
tion made by the Supreme Court, was also unsound.

2l. V/e must, at the very outset, notice that the contention
urged by Dr. Magaraje is directly concluded by the rulings of the
o 8. & j y y =

Supre:ne
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Supreme Court in Sinha's and Reddy's cases. e should, therefore,
ordinarily reject the same without any further examination. Bu,
as the Sikkim High Court in Sonam Lara's case referring to these
rulings also, had upheld the contention of Dr.Nagaraja,we consider

it proper and necessary to examine the same in detail.

22. In Sinha's case, the very question directly came up for
consideration and the Supreme Court rejected the same in these
words:

2. Defore us the only contention presented
for our decision was whether the High Court was
right in holding that in‘\:'takin; the impuigned order
the appellant had violated the principles of natural
justice.

XX XX
Rules of natural justice are not embodied rules
nor can they be elevated to the position of funda-
raental rights. As observed by this Ccurt in Krai-
nall v. Union of India, AIR 1270 SC 150, "the aim
of rules of natural justice is to secure justice
or to put it negatively to prevent riscarriage
of justice. nese rules can opezrate only in areas
not covered by any law validly made. In;other
worcs they donot supplant the law but supplemnent
it'. It is true that if a statutory orovision can
bz read consistently with the vprinciples of natural
justice, the Courts should do so because it :just
be presumes that the lecislatures and the statu-
toryauthorities intend to act in accorcdance with
the oprinciples of natural justice. But,if on the
other hand, a statutory provision either specifi-
callyor by necessary implication excludes the appli-
cation of any or =all the rules of principles of
natural justice then the Court cannot ignore the
mandate of the legislature or the statutory autho-
rity and read into the concerned provision the
nrinciples of natural justice., V'hether the exercise

of pover confarred should be made in accordence

‘.vlvit!]‘
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“with any of the principles of natural justice or
not depends upon the express words of the provision
conferring the power, the nature of the power
conferred, the purpose for which it is conferred
and the effect of the exercise of that power.
XX D&

If thet authority bona fide forms that opinion,
the correctness of that opinion cannot be challenred
before Courts. It is open to an azgrieved party
to contend that the requisite opinion has not been
formed or the decision is based on collateral
grounds or that it is an arbitrary decision........eeeee
AT Tecause of his compulsorv retirement
he does not lose any of the rights acquired by
hiri  before retirement. Compulsory retirement
involves no civil conseauences. The aforementioned
Rule 56(j) is not intended for taking any penal
action against the Government servants. :l"hat rule
merely embodies one of the facets of the 'pleasure’
doctrine embodied in Art.310 of the Constitution.
Various considerations may weigh with the appro-
oriate authority while exercising the power confer-
rec under the rule. In some cases, the Governrment
may feel that a particular post may be more useful
ly held in public interest by an officer rore
competent than the one who is holding, It may
be that the officer who is holding the post is
not inefficient but the appropriate authority may
prefer to have a more efficient officer. It may
further be that in certain key posts public interest
may require that a person of undoubted ability
and integrity should be there. There is no denving
the fact that in all organizations and more so
in Government organizations, there is good deal
of dead wood. It is in nublic interest to chop off
the same. Fundamental Rule 56(j) holds the balance
between the rights of the individual Government
servant and the interests of the public. "Vhile a
minimurm service is guaranteed to the Government
servant, the Government is given power to ener-

zise
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gise its machinery and make it more efficient
by compulsorily retiring those who in its opinion
should not be there in public interest.
XX X XX

10. In our opinion the High Court erred in
thinking that the compulsory retireinent involves
civil consequences. Such a retirement does not
take away any of the rights that bhave accrued
to the Government servant bécause of his past
service. It cannot be said that if the retirint ace
of all er a section of the Government servants
is fixed at 50 years, the same would involve civil
consequences. Under the existing syster1 there
is no uniforr: retirement age for all Government
servents. The retirement age is fixed not merely
on the basis of the interest of the Governiient
servant but also depending on the reguirenients
of the society.

In Reddy's case, the Court dealing with Rule 16(3) of the 1948 Rules
corresponding to Rule 56(j)FR and its requirements, reviewing all

the earlier cases rejected this very contention in these words:

" 8. An analysis of this rule clearly shows that
the following essential ingredients of the rule
must be satisfied before an order compulsorily

retiring a government servant is passed.

(I) That the member of the Service must have
completed 30 years of quelifying service
or the age of 50 years (as modified by noti-
tification dated July 16,1959);

(2) That the government has an absolute right
to retire the government servant concerned
because the word 'require' clearly confers
an unqualified right on the Central Govern-
ment;

(3) That the order must be passed in public
interest;

(4) That three months' previous notice in writing
shall be given to the government servant
concerned before the order is passed.

It may be noted here that the provision gives
an absolute right to the government and not
merely a discretion, and, therefore, impliedly

it
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it excludes the rules of natural justice. It is
also not disputed in the present case that all
the conditions mentioned in rule referred to
above have been complied with. It is a different
matter that the argument of Reddy is based
on the ground that the order is arbitrary and

mala fide with which we shall deal later.

9. On a perusal of the impugend order
passed by the Government of India, it would
appear that the order fully conforins to all the
conditions mentioned in Rule 16(3). It is now
well  settled by a long catena of authorities
of this Court that compulsory retirement after
theermployer has put in a sufficient number of
vears of service having qualified for full pension
is neither a punishment nor a stigma so as to
attract the provisions of Article 311(2) of the
Constitution. In fact, after an employee hes
served for 25 to 30 years and is retired on full
pensionary benefits, it cannot be said that he
suffers any real prejudice. The object of the
rule is to weed out the dead wood in order
to maintain a high standard of efficiency and
initiative in the State Services. It is not necessary
that a good oficer may continue to be efficient
for all times to come. It may be that there
maybe some officers who may possess a better
initiative and higher standard of efficiency and
if given chance the work of the government
might show marked improvement. In such a
case compulsory retirement of an officer who
fulfils the conditions of Rule 18(3) is undoubtedly
inpublic interest and is not passed by way of
punishment.  Similarly, there may be cases of
officers who are corrupt or of doubtful integrity
and who may be considered fit for being combu!—
sorily retired in public interest,since they have
almost reached the fag end of their career and
their retirement would not cast any aspersion
nor does it entail any civil consequences. Of

course
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course,it may be said that if such officers were
allowed to continue they would have drawn their
salary until the usual date of retirement. DBut,
this is not an absolute right which can be claimed
by an officer who has put in 30 years of service
or has attained the age of 50 years. Thus,
the general impression which is carried by most
of the employees that compulsory retirement
under the conditions involves some sort of stigma
must be completely removed because NRule 15(3)

does nothing of the sort.

10. Apart from the aforesaid considerations
we would like to illustrate the jurissrudential
nhilosophy of Rule 153(3) and other similarly worded
provisions like Rule 54(j) and other rules relating
to the government servants. It cannot hs doubted
that Rule 15(3) as it stands is but onz of the
facets of the doctrine of pleasure incorporated
in Article 310 of the Constitution and is controlled
only by those contingencies which are expressly
mentioned in Article 3ll. If the order of retire-
ment under Rule 15(3) does not attract Article
311(2) it is manifest that no stigma or punishraent
is involved. Thaz order is passed by the highest
authority, namely, the Central Government in
the name of the President and expressiv excludes
the application of rules of natural justice as
indicated above. The safety valve of public inter-
est is the most povrerfui anc¢ the strongest safe-
guard against any abuse or colourable exercise
of power under this rvle. !loreover, when the
Court is satisfied that the exercise of power
under the rule anounts to a colourzhble exercise
of jurisdiction or is arbitrary or malafide it
can always be struck down. W hile examining

this aspect of the inatter the Court would have

to act only on the affidavits, docurients, anncxures,

notifications and other papers produced bhefore
it by the parties, It cannot delve deep into
the confidential or secret records of the gover-
ment to fish out materials to prove that the
order is arbitrary or mala fide. The Court, has

however,
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however, the undoubted power subject to any
privilege or claim that may be made by the
State, to send for the relevant confidential per-
sonal file of the government servant and peruse
it for its own satisfaction without using it as

evidence.

Il. It seems to us that the main object
of this rule is to instil a spirit of dedication
and dynamism in the working of the State Ser-
vices so as to ensure purity and cleanliness in
the administration which is the paramount need
of the hour as the Services are one of the pillars
of our great democracy. Any element or consti-
tuent of the Service which is found to be lax
or corrupt, inefficient or not up to the riark
or has out lived his utility has to be weeded
out. Rule 16(3) provides the methodolozy for
achievinz this object. /e rijust, however, hasten
to add that before the Central Government in-
vokes the power under Rule 18(3), it must take
particular care that the rule is not used as a
ruse for victimisation by getting rid of honest
and unobliging officers in order to make vray
for incompetent favourites of the government
which is bound to lead to serious deroralisation
in the Service and cdefest the laudable object
which the rule seeks to subszrve. If any such
case comes to the notice of the government
the officer responsible for advising the sovern-
ment must be strictly dealt with. Compulsory
retirentent contemplated by the aforesaid rule
is designed to infuse the administration with
initiative and activism so that it is made poignant
and piquant, specious and subtle so as to meet
the expanding needs of the nation which require
exploration of "fields and pastures new". Such
a retirement involves no stain or stigma nor
does it entail any penalty or civil consequences.
If fact, the rule merely seeks to strike a just
balance between the termination of the cormipleted
career of a tired eniployee and maintenance
of top efficiency in the diverse activities of

the administration.

in A
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12 An order of compulsory retirement

on one hand causes no prejudice to the govern-
ment servant who is made to lead a restful
life enjoying full pensionary and other benefits
and on the other gives a new animation and
equanimity to the Services. The emiployees should
try to understand the true spirit behind the
rule which is not to penalise them but amounts
just to a fruitful incident of the Service irade

in the lerger interest of the country. Even

if the embnlovee feecls that he has suffered, he
should derive sufficient solace and consolation

% frora the fact that this is his small contribution
to his country, for everv good cause claims

its miartyr.
13, These principles are clearly enunciated

by a series of decisions of this Court starting

from Shyam lal (AIR 1954 SC 369) case to Nigam

({1978)1 SCR  521) case which will be referred

to hereafter."
Dr. Nagaraja did not rightly urgze that the principles enunciated in
these cases have been doubted or diluted in any of the later rulings
of the Supreme Court itself. But, he urged thet what hac been expres-
sed in Sona;: Lama's case was correct and sound for the very reasons
stated therein as also the new dimension of Article 14 of the Consti-
tution evolved in Royvappa's case and elaborated in laneka TGandhi's
case and the extendedrieaning given to Article 2?1 of the Constitution
in Olga Tellis' case. In other words, Dr.Magaraj, mainteinec that
the principles enunciated in Sinha's and Reddy's cases were no longer

good law and the lavw had been correctly expoundec by the Sikkim

High Court in Sonam Lama's case.

23. In Sonam Lama's case, the Sikkim High Court was dealing

with the corpulsory retiremient of Sonam Laria and tvo others under

Rule 292 of the Sikkim Government Service Rules,|274 (Pule 97) which
reads thus:-

"99(1) notwithstanding
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B 99(1) Notwithstanding the provision of Rule
98, the Government, except where Rule 101 may
apply shall have the exclusive right to retire any
Government servant who has attained the are
of 50 years or has rendered not less than 25 years
of service, if it is of the opinion that it is in
the npublic interest so to do, by giving hirnnot
not less than three months' notice or three months'

salary inlieu of such notices".

This rule corresponds to Rule 55(j) F™, Rule 48 of the Pension Rules,

lule

16(

3

)

of the 1945 Rules and NMNote-1 to Rule 285 of the

The power conferred by this rule on Government of Sikkim

very power conferred on the appropriate authority under one

4 o
A W L B

is the

or the

other Rule noticed by us. On this very contention,Bhattacharjee,

Acting C]J. exnressed thus:

" 15. But, there is yet another way to look into
the matter. It is true that in Union of Indiz w.
J.N.Sinha, AIR 1971 SC 40:(1971 Lab IC 8) (supra)
it has been held by a two Judge 3ench of the
Supreme Court (at p.42) that before an order of
compulsory retirerient is passed interms of the
relevant rules, it is not necessary to coiiply with
the rules of natural justice bty giving the Tovern-
ment servant concerned any opportunity to show
cause against his corzpulsory retirement. As already
noted, R.38(j)) of the Fundamental =Rules, which
was being considered in that decision, conferred
"absolute right™ to the Government to compulsorily
retire its servant. And it has accerdingly been
pointed out by another two Judge Bench in Union
of India vs.)MLLE.Reddy, AIR 18980 SC 563 Apxny3%
at p.566:(1980 Lab IC 221 at p.223) that "the provi-
sion gives an abseolute rigcht, and not merely =a
discretion, and, therefors, impliedly excliudes the
rules of natural justice'. But, whether or not
"absolute power is anathema under our constitutional

order”
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order"Raldev Raj Chadha AIR 1231 SC 70 at p.7l:
(1080 Lah IC 1184 at p.l185) (supra) and is, therefore
to be read down, itmust be noted that R.92{])
of the Sikkim Rules does not confer any absolute
rizht or power. As already noted, an order of
compulsory retirerient obviously deprives a person
of its livelihood Baldev Eaj v. State of Punjab,
AT 1984 SC 986 at page 98%: (1924 Lab IC 62
at p.623) and as already noted hereinbefore,it has
been recently settled by a unanimous five Judge

—

Pench  of the Supreme Court in Olga Tellis v

45

(91

Sombay unicipal Cornoration, (1985) 3 SCC
at .75 72:(AIR 1686 SC 180 at Pp.193-1¢4)(supra),
that the rizht to life conferred by Art.?2l of the
Constitution includes the right to livelihood and
that "any person, who is deprived of his risht
to livelihood except according to just and fair
proce:dure  established by law, can challenge the
deprivation as offending the right to life conferred
by Art.2l". It has hesn observed (at p.555), that
"if a person is deprived of his job,.......his very
right to life is put in jeopardy". It has been obser-
ved further (a: p.577), with reference to E.F.Royappa AIR
1974 SC 555; (1874 Lab IC 427), MManeka Gandhi AIR 1973 SC
397 and the wave of decisions following !laneka Gandhi that
"it is far too well settled to adnit eny argument that the
procedure prescribed by law for the denrivation
of the right conferred by Art.2] must be fair,
just and reasonable. As obsarved by Bhagwati,].(as
his Lordshin then was) in Francis Coralie [fullin
(A1 1981 SC  743), following the !‘ancka wave
that,"it is for the Court to decide in the exercise
of its constitutional power of judicial review whe-
ther deprivation of life or personal liberty in a
given case is by procedure which is reasonable,
fair and just or it is otherwise'. These observa-
tions have been quoted with approval in Olga Tellis

(supre,at p.573).

16. So the procedure resorted to in a given
cese, whereby the right to li‘elihood or any other
right conferred by Art.21 is impaired, must be

reasonable,
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reasonable, fair and just. As observed by Dhagwati,
J., in Maneka Gandhi (AIR 1978 SC 597 at p.624
(supra) "any procedure which permits impairment
of the constitutional right.....without giving reasona-
ble opportunity to show cause cannot but be con-
demned as unfair and unjust". It may be recalled
that as to procedure in general, somewhat similar

observations were riade alicost thiree decades azo,

(]

™

thouch in a Cdifferent context,by Dosec,]., speakin
for a threc Judee Dench of the Supreme Court
in Sangrawm Singh AIR 1855 E€C 428 at p.420 to
the effect that "there riust be ever present to
the mind the fact that our laws of procedure &re
grounded on a principle of natural justice which
requires that rien should not be condemned unheard,
that decisions should not bz reached behind their
backs, that proceeding that affects their lives
and property should not continue in their abseice
and they should not be precluded from participating
in them". It was observed further that though
"there must be exceptions and where they are
clearly defined, they must be given effect to",
"hut taken by and large, and subject to that proviso
our laws of procedure should be considered, wher-
ever that is reasonably possible, in the licht of
that principle®. It true that these observations
were made in respect of judicial proceedings anc
as pointed out in A< reipak AIR 1870 SC 1590
at p.157, "till very recently it was the opinion
of the Zourt that unless the authority concerned
was recuired by the law under which it functicns
to act judicially there was no room for the applica-
tion of the rules of natural justice". 3ut, as point-
ed out further inA.l.<{raipak (supra). "the validity
of that limitation is now questioned"” and "if the
purpose of the rules of natural justice is to prevent
miscarriage of justice, one fails to see who those
rules should be made inapplicable to administrative
enquires". The five-Judge Dench in A.K.Wraipak
(supra) infact referred to with approval, the obser-
vations made by a two-Judge Bench in ZHinapani
Dei AIR 1967 SC 1269 at p.1272 to the effect that

"even
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"even an administrative order which involves civil
consequences........must be made consistently with
the rules of natural justice". Binapani Dei (supra)
was, however, distinguished in J.N.Sinha AIR 197]
SC 40 at p.43:(1971 Lab.IC 8)at p.10)(supra) and
it was pointed out that as an order of compulsory
retirement does not involve civil consequences
in the sense of loss of any benefit elready earned,
rules of natural justice are not required to be
complied with. And as already noticed, another
reason for which rules of natural justice were
held to be inapplicable to a case of compulsory
retirement was, as explained in the later decision
in M.E.Reddy, AIR 1980 SC 563:(1980 Lab IC 22|
at p.223)(supra) the relevant "provision gives an
absolute right to the Government and not merely
a discretion, and therefore, it iripliedly excludes
the rules of natural justice" It must be noted that
innone of these decisions, the questions as to whe-
ther an order of compulsory retirement impairs
the constitutional right, like the right to livelihood |
conferred by Art.21 and whether the procedure
therefor is accordingly required to be fair, just
and reasonable and consistent <with the rule of
natural justice, were all considered. But, as already
noted in Baldev Raj v. State of Punjab,AIR 1984
SC 986 at p.988:(1984 Lab IC 621 at p.623)(supra)
it has now been clearly pointed out that an order
of compulsory retirement "affects the livelihood
of the person in whose respect the order is made"
and the unanimous five-Judge Bench in Olga Tellis
(1985) 3 SCC 545 at Pp.571-572:(AIR 1980 SC 180
at Pp.193-194)(supra),has ruled that the right to
life conferred by Art.2] includes the right to liveli-
hood and that "any person who is deprived of his
right to livelihood except according to just and
fair procedure established by law, can challenge
the deprivation as offending the right to life confer-
red by Art.2l". And in Maneka Gandhi AIR 1978
SC 597 at p.624(supra), it has been ruled that
"any procedure which permits impairment of the

constitutional  right.....without giving reasonable

opportunity
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opportunity to show causc cannot but be conderined
as unfair and unjust". And following the !faneka
wave, it has now been ruled by the unanimous
five-Judge Bench in Olga Tellis (supra,at p.581);(at
p.198 of AIR),that "except in cases of urgency
which brook no delay”, "no departure from the
audi alteram partemi rule 'Hear the other side'
could be presuied to have been intended’. It has
een fuled further (supra,at p.5&1):(at p.1S8 of AI7)
that "the ordinary rule vhich regulates all procedure
is that persons who arz likely to be affected by
the proposed action must be afforded an opportunity
of being heard as to why that action should not
be taken" and that "a departure fromi the funda-
mental rule of natural justice may be presumed
to have been intended......only in circumstances
which warrant it" and that "such circumstances
must be shown to exist, when so required, the

burden being on those, vwho affirm their existencsz."

17. It must be stated at once that in these
cases no attemapt has heen in the eaffidavits or
by the learned Advocate-General during arguments
to show that such circuristances existed in the
case of the petitioners which brooked no deley
and which warranted that no oppertunity of being
1eard could be gziven to the petitioners. As the
age when one has crossed fifty or more and one's

3

fariily responsibilitiss and sombre of life's evening
are likely to ~weizh on hi™y riost heavily,it is neither
just nor fair nor reasonable to suddenly deprive
such a one of his source of livelihood on the
strength of a decision arrived at behind his back
and without giving hima any opportunity of being
heard in the matter. V/ithout such a hearing, a
decision, which may otherwise be right or just,
would not appear to be right or jusi:, MXR@K
aoveanx KA beorirkroomogus and as pointed out in
Olga Tellis (at p.582 of SCTC)(at n.192 of AIR
1925 SC  130)(supra),’the appearance of injustice
is denial of justice”. Such a hearing has been re-
garded to be so essential that failure to provide

for
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for the same would affect the decision even if
it appears that the hearing would have made no
difference. As has been pointed out by a threc-
Judre Dench of the Supremc Court in S.L.X<apoor
v. Jagmohan,(AIR 1981 SC 136 at Pp.l145, 147), "the
requireients of natural justice are et only if
opportunity to represent is given in views of proposed
action and "the princinles of natural justice know
of no exclusionary rule dependant on whether it
would have made any difference if natural justice
ha! been observed" because "the non-observance
of natural justice is itsclf prejudice to any ma
and proof of prejudice independently of proof of
denial of natural justice, is unnecessary" as "if
ill comes from a person who has deznied justice
that the person who has been denied justice is
not prejudiced”. These observations have been quoted
witn approval in Clga Tellis (at p.584 of STC)(at
r.201 of AIM)supra), and it has been ruled (at
p.522):(at p.J90 of AlIT)the contention that heering
“necd not be civen of 2 proposesd action because
there can possibly be no answer to it, is contrary
te well recognised understanding of the real imiport
of the rule of hearin®”. In this view, therefore,
the impugned orders of the coripulsory retirerent,
effectint the richt of livelihocd of the netitioners,
anpear to he had for non-observance of the rules

of natural justice."

In reaching these conclusions his Lordship novhere holds that the
law laid down in Sinha's and Reddy's cases was no longer good lav.
WWithout so holding, with respect, it was not open to !lis Lordship
to uphold the contention urged for the petitioners before the Court.
On this short ground, we find it difficult to subscribe to the views
expressecd by lis Lerdship on this point.

24, In upholding the very contention of the annlicants urgad
before us, the learned Acting Chief Justice had relied on the rulires

in !laneka Gandhi's and Olre Tellis' cases.
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25. The decision in Reddy's case was rendered by the Suprenme
Court on 19-9-1979 long after the Supreme Court had evolved thenev
dimension of Article 14 in Royappa's case decided on 23-11-1973 and
elaborated in !laneta Gandhi's case decided on 25-1-1278. It
that is so, no Court can assume that the decision in Reddy's case
had been renderedper incuriam as that would be the inevitable result
inholdinz to the contrary. The law of bindine precedents recoznised
in Article 141 of the Constitution does not permit any Court or Tribu-
nal to indulge in such an exercisa. VI mwust on this score itself
with resoect, dissent from the viev expressed by His Lordship in

Sonaa Lama's case.

25. Vhat we have expressed in I!faneka Ganchi's case ecually
applies to the view expressed by the learned Acting Chief Justice
in Olga Tellis' cas> also. Even otherwisz on the nature of nower
conferred by Rule 55(j)F2 and the consequences that ensue +which
¢o not result in civil consequences on a retired civil servant, we
do not see as to how Article 21 of the Constitution can bhe relied

on to sustain the contention of the applicents. ‘e are,therefore

of the view that Olza Tellis' casz does not reelly bear on the question.

27, One other reason given hy the learned Acting Chief Justice
to sustain the contention of the petitioners before him,vwhich vos
also reiterated before us by ITr.llagereja is, Rule 55(j) F7,conferred
an absolute right on Governert to retire a Government servant

™

Nule €€ did not provide for such a right.

while

25.Rule 95 of the Sikkir1 “ules corresponds to Rule 5&(j) F7.
“Vhile Rule 56(j)FX employs the term: 'absolute', Rule 29 employs
the term 'exclusive'. "Je =zre of the view that in the context both
these terms really 'iean one and the same. If that is the true iriport
of the Rules, as also ruled by the Supreme Court in Reddy's case,

then there is hardly any cround to distinguish Sinha's and Zeddy's
3 Y £ g Yy

cases
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cases to hold that o civil servant was entitled for an opportunity
of hearinz before his retirement.  “ut, more important than all
these is, there isnothint like an 'absolute' power in our countrv
coverned by Constitution and rule of law. Cn this aspect ‘’ade in
his treatisc 'Administrative Law' (Fifth Zdition) had exnressed ti-us:

It is a cardinal axior:, accordin~ly, that every
pover has lcgal liriits, horv-ever, wirde the lan-cuaze
of the empovering Act. If the court finds that
the power has bezn exercised oppressively or unrea-
sonahly, or i there has heen some procedural
failint, such as not allovine a nerson affected
to nut forverd his cese,the act may be condenned
as unlavful, Although lawyzrs appearing for govern-
wrent departments often argue that some Act con-
fers unfettered diszretion, they are guilty of consti-
tutional  blasphemny. Unfettered  discretioncannot
exist where the rule of lew reicns.  The notion
of unlinited pover can have no place in the
systern. The same truth can be expressed by saying
that all power is  capehle of abuse, and tha
the pover to prevent ahuse is the acid test of
effective judicial control.

]

Ve are,tacrefore, of the vicw,that this ground to sustain the conten-

tion,with respect to the learnsd Judee, is unsound.

20, Zver otherwise the Sunrere Court had rnot neratived the

1
¥

application of audi alterai: parter: on the grounc that Rule 56(j)

= . had conferred 'absolute' rizht, but had neratived the sa2—c on
< 3 £

by that Twle and its conseauences

the nature of nower conferred
on the civil servent. tor all these reasons, with resnect, we recret
our inability to suhscribe to the views expressed in Sonay Lara's

case bythe learned Acting Chiefl Jus

30. On the foregoinz discussion, e hold that the anplicants
were not entitlec for a show ceuse notice, consideration of their
representation much less an opportunity of oral hearing before the
appropriate authority :7ade its orders acainst the annlicants

REROIET MOUR.

3l. ’r. llagarsja urges thet cer:nulsory retirecient orders

)
=

It
{

against the applicants <were nothing but 'conceeled punishizents' and

were, therefore, viclative of Article 21H2) of the Constitution.
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32. Ve are of the vievw that this contention of Dr.

is also concluded by the Suprenie Court in the cases noticed by us

earlier.

32. In Sinha's and Zeddy's cascs the Supreiie Court had ruled
that corpulsory retirerient does not result in civil consequences,
vwas not a punishiient and casts no stigimma on the person retired
A civil servant retired under Rule 56(j) is entitled for nension and
othrer tcriiinal benefits in accordance with the Tules regulatine ther,
If that is so, it is incenceivable to hold that the orders of retire-
ments are 'concealed punishients' and are violative of Article 211(2)
of the Constitution. 'z s2c no omicrit in this contention of Tir. - oca-

raja an’ we reject the sane.

RE:PGINT NC.4

Nrse UTNTLIN

Jis LIr. ?“~?af_-“arlaja has urged thatl decisions to retire each of
the apnlicants, havinr recard to their unblemished and excellent record
of service incontravention of the circuler instructions issuecd thereto
by Sovernment, was based on ne material or irrelevant material

and wvas whinisical, arbitrary, totally unjustified and illegal,

33. S&ri Padmarajaizh has urged that the retirement of each

of apnlicants was in the public interest and was based on relevant

material and they cannot be exained by this Tribunal as a Court

of appeal.

34. Lefore dealinz with this point, it is first necessary to notice

the nodality adopted by us in dealinz vith the same.

25. After hearing Dr.llagaraje generally on this point, ve cirect-
ed Sri Pacdriarajaiah to rnaké available the original records to decide
whether there was iaterial and whether such material was relevant
to thz decision reached, with vhich re readily complied, hov-ever,
claizzing theat those records should not bz shovn to the epnlicants

or their counsel which was seriously countered by the latter.
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3G. Ve then heard counsel on this controversy, orally overrule.
tiic objections of Sri Padmarajeiah., Ve thern made available relevant
records of each applicant to Dr.llagaraja te be shown to the concerned
applicant only to take instructions froiz that apnlicant onlv and then
heard hoth sides on this point fully. ‘’e now procced to give our
reasons for rejecting the objections of Sri Padnarajaiah.

27. Sri Padmnarajaiah stronsly relyvint on an unrenorted ruline
of the Dombay Jench of theTribunal in WAIIAYANADRAD BALVAITT-
RAQ SONAVAIIEE wv. UMIOH OF INDIA AT ANIOTHE?R [lse.ronlice-
tion !M0./5¢) claivred privilege aceinst the apnlicants only. Zut, Or.
Nagaraja countered the saie relyino on the ruling of the Delhi .ench
in POANETJEE v ULICGK OF LiDlA ARWD OTHERTS [AJTUR. 1880 CAT

(2.2 18)

30. ©a order of retirement made under Tule 55(5) F2, docs
not disc luse - reasons or material on which the sate is maade and
issued by the euthority. The order riade and issued onlv declares
that the retirenent was in public interest and nothin® riore than

that. Tefore a decision is talen by the authority ant co~::unica-

ted, there should be
t ]

™

tsolute secrzcy or confidentialitv over the

savie can herdly be doubtecd. Tut, after that and at any rate when
that order/decision is seriously challensed by the argrieved givil

servent,it will bc somewhat strange and odd to hold that only thz
Tribunal should peruse ther: and the concerned applicant should not
peruse them even hefore the Tribunel and make his subiaissions on
them. ‘'Ve are of the view that the course sutrested hy Sri Pad=a-
rajaiah was totally unfair to the applicants and will place the Tribunal
itsell in an embarrasing position. ©On the other hand, the course
adopted by us would be in consonance with the princisles of natural

justice and feir pley and will do justice to all the contastants.
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39. In Sonavane's case before a Division Bench of the DBombay

n r

Dench consisting of Sri D.C.Gadgil, Hon'ble Vice-Chairrian and Sri
PP.Srinivasan,’lon'ble [ fember, the anplicant had souvght for a direction
to the Central Coverniment to produce the records end files relating
to his retirement under Rule 55(j))F= and also permiit him to inspect
those records which was opposed by the Government claiming privilege
for their production and inspection. On 16-5-1965 the Zench allowed

the apnlication in part, overruled the privilese claimed hy Governr:ent

and directed the production of recerds. /e are not really concerncd

1

vrith that asnect of the matter as Covernment had not novr richtly

clairied such privileme before us.

40, Tut, on the guestion of permitting an applicant to peruse
the records, the Iiench speaking through Sri P.Srinivasan, Hon'ble
ilember vwho weas then a member of that Dench but is nov a menaber
of the Rancalore Dench, expressed thus:

N 13. That is not the end of the matter. e

riust nov  advert. to & rather peculiar ‘situation
created by ule 56(j). MNormally,wwhen production
of documents by one partv to a litization is ordered
bv the ZCourt,these docurients have to be shown
to the other partv. As pointed out earlier,the
doctrine of netural justice is excluded from: the
purview of Tule 55(j)) an? we cannot import it

L A

into that rule: if we did so we weuld be "ignoring
the andate of the legislature"(AIR 1971 SC  4Q).
If we permit the cdocuments called for above tobe
shovn to the applicant and hearing objections to
compulsory retiremrent based on material conteined
therein we would be importine the doctrine of
natural justice, albeit and stage after the cooinetent
authority has ordered cormipulsory  retirement.
Yhen we are celled unon to decide whether compul-
sory retirerient has been rightly ordered, e are
really esked to stand in the shoes of the apnropriate
authority +hich toolr the decision under Tule 52(j)
but with one restriction viz., if there is some
relevant tiaterial for arriving at the decision

e
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we would not be right to go into its adeguacy
and to substitute our opinion for the opinion of
the appropriate authority. If there is no material
to come to the requisite opinion, or if the material
considered by the appropriate authority is irrelevant

1

we would be justified in setting aside the order
of comipulsory retirement, hut for arriving at a
conclusion we cannot mele the riaterizl considered
by the appropriate authority available to the appli-
cant and give hin an opportunity to stace his
objections hasec thereon. ‘Vhat ths appropriate
authority is vprecluded fro: doing under therule

ve cannot cdo.  Therefore, we -would direct that

]

rccorads as aforcssid be shovn

]
i

the docurents anc
only to us to enable us to deter.iinc the velidity
of the action challenged in the main anplication
end not to the avplicnnf. Ve arc aware that
in AIR 1976 SC 1207 it was obhserved that there

®

was no point in the Court secing the records with-

out showing then to the other side, but that we

il

not in the context of TRule 57%(j) vhich comnels
usto denart from: the normial practice in this regard.

Sri Pedriarajaich had urged for acenting this statement of law.

41, " ile dealine with Point-2 we have held that the »rinciple

of audi alterary parter had ne apdlication before the appropriots

authority tales a decision.ut, that staterient, with resnpect to the
_ cannot be
Bomibay Sench in Sonavane's case/orojected after the decision hadl

i b
1

heen taken and the same is chzllenced by the agerieved civil servant

before the Tribunzal under ths Act. /e are of the viev that the
staterrent made in Sonavane's case that the party at no stage can
neruse and make his submissions even when the Trihunal was seized
of the rmatter doess not necessarily flovw from the rulint of the
Supreme Court in Sinha's case.  The later proposition does not necas-
sarily flov fromi the former. ‘g are of the view that to facilitate
a propaer hearing and consideration of the questions the-course e

have adopted, far from doinn violence to the principles enunciated

in Sinha's case was only in conformity with the principles of natural
justice, which is even describad as fair play in action and sound

nrinciples of administretion of justice. Ancther reason given by

the
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the learned Member is that the Tribunal in deciding an application
under Section 18 of the Act is really asked to stand in the shoes
of the appropriate authority. e are afraid that this is too broad
a statement which does not flow from the true nature of power
conferred on the Tribunals under the Act. For these reasons and
others set out earlier, with respect to the Dombay Bench, we regret
our inanility to subscribe to the views expressed at para 13 in Sona-

vane's case,

47, On this very cuestion, the Delhi Bench of the Tribunel
speakirg through Justice K.i'adhava Reddy, Hon'ble Chairman in
P C 5 y

Fanerjze's case had expressed thus:

n Y2r

— ‘hen the validity of such a recommendation
cannot be judged withocut npursuing the record,
such record cannot be treated as one the confiden-
tialities of which should be preserved. The Tri-
bunal cannot withhold such record from the parties
likely to be affected by its decision. In disclosing
this material to the parties to the litigation, no
prejudice would be caused to the State or any
of the officers concerned. The members of the
D,P.C. and the U,P.S.C.are highly placed authorities
who will not be in any way embarassed by such
disclosures; nor is their freedom and candour of
exnression of opinion affected by such disclosure.
In discharge of their official duties dav in day
out they assess the performance of several officers
objectively. ‘When their assessment or recommenda-
tions are challenged in appropriate judicial forums
any disclosure of that record, in our opinion, will
not cause anyv injury to public interest. In our
view,far from causing injury, it would advance
public interest and lend assurance to the public
in general and the public servants in particular
that they are being treated justly and fairly.
Mo question of security of State is involved in
these records now placed before us. The procuction
of this file and the disclosure of its contents is

necessary for a just decision of this case'.
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\We are in respectful agreemment with these views, These then wer(.
the reasons on which we permitted the applicants to peruse the proce-
edings of the screening and review committees concerning each

of them only.

43, In dealing and deciding cases of compulsory retirements
Governiment on  5-1-1978 had issved detailed instructions and they

1

are printed on pages 280 to 288 of Appendix 10 of MMuZthuswamy's
Pension Rules, 1965 Edition and they have heen supplemented by

Sovernment in its letter No.F.16(122)/Vig/85 dated 8-11-1985,

44. The instructions issued by Government on 5-1-197¢& and/or
2-11-1985 are not statutory and are issued hy Tovernment in exercise
of its executive powers to carry out the objects of Rule 56(j)¥7™
anc other corresponding Rules. These circulars are not laws. The
circulars are issued for the guidance of officers. ‘e cannot treat
thern as edicts or laws that require an absolute and minutest cowripli-

ance by everyone at every stage.

45. We find that in conformity with the circulars a screening
conimittee consisting of four senior officers had examined the cases
of applicants and others and the same made its detailed recoamenda-
tions which wvere then exawuined by a review comrmiittee consisting
of two senior Secretaries of Government, which were approved by
the Finance ‘linister on 31-12-1388, From this it follows that there
was substantial compliance with the circular instructions issued by

Government.

458, Ve find that the applicants in Applications Nos.132, 500,
735, 761 and 87¢ of 1955 have been retired on the ground that they
were 'ineffective' and their 'integrity was doubtful' and that applicants
in Applications Nos.435 and 877 of 1286 have been retired on the

ground that their 'integrity was doubtful'.

47. In reaching its conclusicns, the screening committee had

adverted
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to various circumstances and details collected and placed before
it. In the case of applicants in Applications Mos. 132, 435, 7235, 761,
877 of 1986,two members of the committee who were Commissioners
of Income-tax of the Karnataka Circle under whom they were working
have also opined that their 'integrity was doubtful'. In the case
of applicants in Application No.879 of 1986, the same two members,
had also opined that that applicant had not shown improvement in

his work and punctuality.

48. Ve have carefully read the proceedings of the screening
committee and the review committee. ‘We have perused the C.7s
of all the applicants and considered the submiissions made on all

of them.

49, An examination of the proceedings of the screening commit-
tee concurred with by the review committee and the lflinister,establish
that there was material for the anpropriate authority to retire the
applicants under Rule 5£(j) F and that material was relevant mate-
rial for the decision. iVhen once this Tribunal finds that there was
material and that material was relevant to the decision, this Tribunal
however,extensive and wide its powers are under the Act, should
not embark on an incuiry into the matter as if it is a Court of
appeal and reach a different conclusion., On this short ground this
Tribunal should reject the challenze of thz epplicants to the orders

rmace against them and the various grounds urged against them.

56. Ve now proceed to consider all other grounds urged by

Dr.Nagaraja.

57. Dr.Nageraja had urged that the CRs of the applicants vere
T the most reliable and scientific material and other material, if any

//E\(ﬂ\ nis '7"; o
L NS i 5 ] g
/ , +. was undependable for a decision by the appropriate authority.

38, Vhatever be the value of CRs and their dependability for
,,-'_f-"'considering proraotions or retirements, it is not possible to hold that

they alone can and would constitute material for considering retire-

nients



-30-
ments under Rule 56(j) FR. There is no prohibition for collecting
other material and depending on the same in taking a decision under
that Rule. Both on principle and authority, we find it difficult to
accept this contention of [Dr, Nagaraja. ‘e, therefore, reject the
same.

59. Dr. Nagereja has next centended that on the acquisition
of riovable and iimmovable properties dealt by the screening committee
the applicants had obtained prior sanction and had imparted the requi-
site information frorm tirie to time and that being so, the screening

committee could not hold the integritv of the apnlicants as doubtful.

60. Vie will assumez that the acquisition of the properties had
heen properly reported or sanctioned by the authorities from time
to time. Dut, that makes no difference to ascertain whether there
has been disproportionate acquisition of properties or to hold that
the integrity of the civil servant was doubtful. ‘/e see no rmerit

in this contention of Dr.llagaraja and reject the sarme.

6l. Dr. Nagaraja has contended that it was not open to the
screening committee to rely on subjective and unverifiec opinion

of its two meribers to Joubt on the integrity of the applicants.

62. On certain applicants noticed by us earlier, two merhers
of the screening committee who were functioning or had functioned
as Commissioners or THeads of Offices under whom they had served
or were serving had expressed that their integrity was doubtful.
VWE  must not forget that those officers had closely watched the
performance of those applicants and were corpetent to express on
their integrity. If that was so, then their considered opinion on

them was relevant and could be acted upon. ‘We find no reason to

discard their opinion at all.

83.  ©On the perforiiance of the applicants in their official

career



B
career and their integrity,the members of the screening committee
who were not biased were the best judges. This Tribunal cannot re-
appreciate their views and reach a different conclusion on the dpsi
dixit of the applicants. Ve cannot examine their conclusions as

& o ) _
if we areJCourt of appeal and reach different conclusions.

64. On the forecoing discussion, we hold that there is no rmerit
in the challenge of the anplicants to the decisions reaches and the
orders made thereon by thz appropriate authorities.

65.As all the contentions urged for the applicants fail,their
applications are liable to be dismissed. Ve, therefore, dismiss these

applications.  But,in the circumstances of the cases, we direct the
PI ’

paries to bear their own costs. 1 /
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