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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

BANGALORE BENCH :BANGALORE

\ DATED THIS THE 28TH DAY OF NOVEMBER 1986.
( ) ‘ PRESENT:
\ \/“ | Hon_'ble hr.Justice K.S.Puttaswamy, .. Vice-Chairman.
‘ / Hon'ble Mir.dwstioe L.H.A.Rggn(?,: .. Member(A)

/

APPLICATIONS NOS.132,435,500,735,761, 877 AND 873 OF 1985.

l. S.B.Aswatha Narayana,
Tax Recovery Officer (Retd.),
Aged about 53 years,
Son of SriS.Bheema Rao,
Opposite Govt.College,
Tumkur. .. Applicant in A.MNo.132/85.
+
2. K.Narasimhan,
Income Tax Officer (Retd),
Aged 53 years, No.32/2, Il Floor,
l1th Cros, 8th Main,
lMalleswaram,Bangalore-3. .. Applicant in A.No.435/88.

(78}

T.Janardhana Raju,

Income Tax Officer (Retd.),

Aged about 55 years, no.28,

Income Tax Lay-out,

Kadugondanahalli,

Bangalore-45. .. Applicant in A.No.500/86.

4.C.Govindan,
Aged about 55 years,
Son of late Chottu Ramn,
Income Tax Officer (Retd).
No.18/E, I {iainRoad,
Jayamahal Extension,
Bangalore 560 045, .. Apnlicant in A.MNo.735/85.

5. S.Yoganarasinihan,
Aged 5l years, S/o late S.Yadavachar,
8th Income Tax Officer(Retd.),Circle-II,
5 No.130,4th Block, IV Stage, ‘Vest of
Chord Road, Bangalore-79. .. Applicant in A.No.761/86.

. M.V.Ramachandran,

Aged about 49 years,

S/o Sri Visweswara Dixit,

} 3806,13th Cross,B.S.K,

- I1 Stage, Bangalore-70. .. Appolicant in A.No.877/8¢€.

7. K.Satyanarayana,
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7. K.Satyanarayana,
Aged 54 years,S/o K.Suryanarayan,
Income Tax Officer (Retd),
109, 'Mukthidham',20th }‘ain,
B.S.K.,I Stage, II Block,
Bangalore-560 050. .. Applicant in A.No.879/85.

(By Dr.\.S.Nagaraja,Advocate)
V.

. Government of India,
by its Secretary,
Liinistry of Finance,
(Department of Revenue)
New Delhi. . Respondent No.l in A.MNos.
435. 735, 877 2 879/8S8.

2. The Central Board of Direct Taxes
by its Chairman,

MNew Delhi-110002. .. Respondent No.2 in A.Nos.
132,435, 735,877,879/86.

..Respondent No.l in A.MNos

500 and 741/86.

3. The Chief Commissioner (Admn.),
and Commissioner of Income Tax,
Karnataka-I,
Bangalore. .. Respondent No.l in A.Nos.
132/8%
.. Respondent No.2 in A.Nos.
500 and 7861/85.
.. Respondent No.3 in A.Nos.
435, 735, 877,87¢/8¢6.

(By Sri 1.'.S.Padinarajaiah, Central Govt. Standing Counsel)

These applications coming on for hearing Vice-Chairman made

the following:

GNENREERR

As the questions that arise for deterrination in these cases

are comninon, we propose to dispecse of them by a comrion order.

2. All the applicants who started their career in one or the
other lower posts like clerks, stenographers or typists in the Income
Tax Department of the Governmient of India secured more than one
promotion from time to time and in the year 1985 were vorking
as Income Tax Officers ('ITOs') Group-A or Group-P in one or the

other office of the Department of 'arnataka Circle'. % hile the

applicants in Apnlications Nos.435, 735 and 879 of 1985 were working
_ applications \7 !
as ITOs Group-A, the applicants in other /arrMg®XY¥X were orking

as
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as ITO's Group-B in 1985.

3. In exercise of the powers conferred by Rule 56(j) of the
Fundamental Rules (FR) in the case of all the applicants excent
applicant in A.No.877 of 1936 and the corresponding Rule 48 of the
Pension Rules in the case of that applicant, the Government of India
or the Chief Commisioner Administration and Commissioner of Income
Tax, Karnataka-lI, Bangalore ('Cominissioner') by separate but identical
orders made on 6-1-1986 and 15-1-1986 have compulsorily retired the
applicants from service with effect fr_ozn 15-1-1€85 and 16-1-1985 after-
noon on payrient of three months' salary in lieu of three months'
notices. Ve will hereafter refer to these Rules as Rule 56(J)FR,
In their separate but identical applications made under Section 19
of the Administrative Tribunals Act of 1935 ('the Act'), the applicants
have challenged the respective orders riade against them on certain

grounds that are common and peculiar to each of them also.

4. On receipt of the respective orders of retirement each of
the applicants made representations before Governrient and the
Commissioner, for re-consideration which has not found favour with
them. In the absence of orders of stay issued by this Tribunal, the
applicants have retired from service fror: the date of their reliefs.
But, these facts hardly make any difference to adjudze on the vali-
dity of the orders, if the applicants were to succeed in their appli-

cations.

5. In support of the orders made, the respondents have filed

~.their separate but identical replies.

< Ve
~ €
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" } 6. Dr. lLLS.Nagaraja, learned Advocate had appeared for the

applicants in all these cases. Sri M.S.Padmarajaiah, learned Central

Government Senior Standing Counsel had appeared for the responcents

“in all these cases.

7. On the pleadings and the contentions urged before us, the follow-

ing four points arise for our determination and they are:-
() hether
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(1) Whether Rule 56(i) FIX was valid or not,

(2)'Vhether before retiring a civil servant
under Rule 56(j)FRR,was the appropriate
authority required to issue him a show
cause notice, consider the representations,
if any, to be filed by him thereto and then
provide hiin an opportunity of oral hearinc
or not,?

(3) VWhether compulsory retirements were
'concealed punishments'made in violation
of Article 211(2) of the Constitution or not?

(4) “Vhether the compulsory retirement of each
of the applicants was valid or not?

e will noww proceed to examiine thesc points in their order:
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Pule 56(i) F? conferrine absolute
ana unguided power on the appropriate authority to compulsorily
retire 2 civil servant at its sweet will and pleasure, was violative
of Articles 14 and 21 of the Constitution and v/as void. In support
of his contention Dr. Nagaraja has strongly reliec on the rulincs
of the Suprerme Court inm SLEL. FAANEKA GANDHI v, URIOX OF

INDIESSSANDERANERHER S AT 978 S SC 8 507 and \OEGAN N TELLLS | v,

BOLIBA I UNISIE AIIC@ @ AATIO N SARD @i E2SAIR| FI9SE SC
189).

8. Sri Padmarejeiah has urged that in the absence of a declare-
tion sought, the wvalidity of Rule 56() F> cannot bhe acjudicated
and that even otherwise its validity was concluded by the Supreme
Court | in E.G.SHIVACEARANA SINGH |AND OTHERSE v. THE STATE
OF RIYSORE(AIR 1955 Supreme Court 280)UNION OF INDIA wv./
COL.J.N.SINHA (1870(2)SCC 458); and UNION OF INDIA v, MLEDREDDY

AND ANOTHER (1930 ST (L&S) 179).

10.In their applications, the applicants vrhile setting out grounds
touching on the validity of Nule 55(j)FR, have not specifically souzht
for 2 declaration to strike do=n that Ruls. Tut, the absence of

such a formzal praver, on the desirahility of which thesre cannot bte

t o
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two opinions at all, by itself cannot be a ground for this Tribunal
to decline to examine its validity on which elaborate arguments have
been addressed by Dr. NNagaraja . \We, therefore, propose to examine

its validity.

ll. In Shivacharana Singh's case a Constitution Bench of the
Supreme Court speaking through Gajendragadkar,CJ,had upheld the
validity of MNote-I to Rule 285 of the Karnataka Civil Services ‘lules
("UCSR') which corresponds to Rule 5G(j)FR. In Sinha's case, the
Sunreire Court had upheld the validity of Rule 56(j) FR itself. In

o

Reddy's case the Sunreme Court reviewing all the eerlier cases,
had upheld fule 16(2) of the All India (Death-curi-Retirerient)ules,
1948 ('1948 Rules') which corresponds to Pule 55(j] FR. Dr. Nagaraja
without rightly disputing the binding effect of these rulinss, however,
urged, that all of them were rerdered before the new dimension
of Article 14 of the Constitution, namely, arbitrariness was the very
antithesis of rule of law enshrined in that Article was evolved and
elaborated and that the right to life guaranteed in Article 21 of
the Constitution coriprehended the right for a decent and assured
life as expounded in OCloa Tellis' case which are nov binding and

tested on those touch-stones,ule 35(j)7 was violative of both those

Articles.

12, "Ve rust at the very outset notice, that Reddyv's ease vas
rencered after the Supreme Court had evolved and elshorated the
new dimension of Article 14 of the Constitution. In that case the

Court exhaustively reviewed all the earlier cases and referring to

16(3) of the 1948 Rules and Rule 56(j)F2 were valid. ‘e are

on the ground that the Court had not referred to
the new Cdisiension of Article 14 of the Constitution evolved in E.P,
ROYAPPA v.STATE OF TAIZILNADU (AIR 1974 SC 553) and elaborated

( in Mlaneka Candhi's ces=.



.

o

=6~
13. “Vhat is true of Article 14 of the Constitution, is equally
true of the contention of the applicants that the rule was violative
of Article 21 of the Constitution as expounded in Olca Tellis' casc.
V“e are of the view that on the principles enunciated in Reddy's

casc, this contention of Dr.MNacaraje is ecually devoid of merit.

[4a lm SE RS G A RERIEAY SOMEIERS W STATE  GF PUEITAD
AND OTHERS (AIR 1853 ST 151) on the bindinn effect of an earlier
precedent on the ground that a nevw argument had not been considered
in deciding a point, a Constitution liench of the Supreme Court had
expressed thus:

"The binding effect of a decision does

net depend upon vhether a particuler

arzument vas considered therein or

not, provided that the opoint with re-

ference to which an argurent was

subsequently advancecd was actually

decided. That point has been speci-

fically decided in the three decisions

referred tc above'.
e are of the view that on these principles, it is even presumptuous
for any Court or Tribunel, to embark on an examination of the vali-

i) SoR)

dity of Rule 585(j)FR. Eut, out of cdeference te intelligent,elaborate,
1 1

painstaking and respectful submissions niade by Dr.Nagaraja, we deer:

it oroper to exariine their correctness also.

15. Rule 53(j) FRR can be invoked only when a civil servant
had completed the 'gualifying service' and not before that. The prin-
cipal object of retirement is 'public interest', for <which only, civil
services are constituted and maintained by the State. The tvo cate-
gories who are considered and retired are those that are 'ineffective'
or of ‘'doubtful' integrity and not all.  3ut, more than all these,
those retired are assured of pension and other terminal benefits.
With 2ll these safeguards, ve find it difficult to hold that the Tule
confers arbitrary poirers and is violative of the nev dimension of

a

Article 14 of the Tonstitution.
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16. On retirement, the civil servant is assured of his pension

and other terminal benefits in accordance with the Rules. If that

is so, the right of Government servant to life and a decent life
O

also is not affected. /e are, therefore, of the view that the Rule

is not viclative of Article 21 ofthe Constitution as expounded in

Olga Tellis' casa.

|7 S In AL B EVERRIANESE S ATREAS Sy S B OF NG BRI R [ATS AT
CTHERS (A2 1681 Suprene Court 70) on which considerable reliance
b ey n!

vvas placed by D’r.Nagaraja to sustain his contention, the Suprerie

Court kad not laid dovn a different principle.

-1

1. On the forecoing discussion, we hold that Rule 554(j)

vas not violstive of Articles 14 and 21 of the Constitution. &/

0

therefore, reject this challenge of the applicants.
RIER@IINGNEON

12.  Dr. Nagaraja urced, that before raking an order for com-
nulsory retirement under Rule 55(j)F12 which results in serious civil
consequences to the civil servent, the appropriate authority was
bound to issue a show cause notice, consider his written renresenta-
tions thero and nrovide him an opnortunity of oral hearing in confor-
mity with cne of the basic components of natural justice viz., audi

alterazi partem and on such failure, as in th present cases, the

retirement orders were illegal as held by the Sikkii: High Court

in SORALL LANA | AND BETC., v. STATZ OF SL XTI Al CTEERS

(I8SENCA BN @I815).

20. Sri Padmarajaiah urged that audi alteram partem had no

" the ?nunmatlon made in Sonam Lama's case directly opposed to the enuncia-

tion|made by the Supreme Court, was also unsound.
{ -
gl - 2l. “'e smust, at the very outset, notice that the contention
xRy
2 By urged by Dr. Magaraje is directly concluded by the rulings of the

“upre:ne



Supreme Court in Sinha's and Reddy's cases. Ve should, therefore,
ordinarily reject the same without any further examination. Dut,
as the Sikkim High Court in Sonam Lana's case referring to these
rulings also, had upheld the contention of Dr.Nagaraja,we consider

it proper and necessary to exarmine the same in detail.

22. In Sinha's case, the very question directly came un for
consideration and the Sunreme Court rejected the sar:e in these
Wwords:

2. Deforz us the only contention presented
for our decision was whether the High Court was
- . o L) . 3
right in holding that inieking the impugned order

1

the appellant had violated the principles of natural

i)

justice.
X3 XX

Rules of n:ctural justice are not erihodied rules
nor can they be elevated to the nosition of funda-
raental rizhts., As observed by this Court in Krai-
pak v. Union of India, AIR 1970 ST 150, "the aim
of rules of natural justice is to secure justice
or to put it negatively to prevent riiscarriage

of justice. These rules can opzrate only in eare

S

{ab)

not covered by any law validly made. Inbther
’
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thellaw S hutiSsuppleent
it". It is true that if a statutory provision can
e reac consistently with the nrinciples of natural
justice, the Courts should do so because it :iust
be presumied that the lerislatvres and the statu-
toryauthorities internd to act in accordance with

1

the princinles of natural justice. Dut,if on the

other hand, a statutory provicion either specifi-

callyor by necessary implication excludes the znnli-

=ty

g cation of any or all the rules of principles c
natural justice then the Court cannot icnore the

mandate of the legislature or the statutory autho-

rity and read into the concerned provision the
principles of natural justice. V’'hether the exercise
of povcer conferred should be :made in accordance

n‘vi;-l-‘

167
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"with any of the principles of natural justice or
not depends upon the express words of the provision
conferring the powver, the nature of the pover
conferred, the purpose for which it is conferred
and the effect of the exercise of that power.
XX XX
If thet authority bona fide forms that opinion,
the correctness of that opinien caennot be challenzed
before Courts. It is open to an azgrieved party
to contend that the requisite opinion has not been
formmed or the decision is based on collatera
grounds or that it is an arbitrary deciSionN...ceeeeceesess
Tecause of his compulsorv retirement
he does not lose any of the rights acquired by
hir before retircinent. Compulsory retirement
involves no civil consequences. The aforementioned
Pule 54(j) is not intended for taking any penal
)

action against the Government servants. That rule
rerely embodies onz of the facets of the 'pleasure'
doctrine embodied in Art.310 of the Constitution.
Various consideraticns may weigh with the appro-
priate authority while exercising the power confer-
rec under the rule. In some cases, the Governrient
may feel that a particular post may be more useful
ly held in public interest by an officer riore
coripetent than the one who is holding. It rmay
be that the officer who is holding the post is
not inefficient but the appropriate authority may
prefer to have a more efficient officer. It may
further be that in certain key posts public interest
mey require that a person of undoubted ability
and integrity should be there. There is no denving
the fact that in all organizations and more so
in Government organizations, there is good deal
of dead wood. It is in public interest to chop off
the same. Fundarmental Rule 56(j) holds the balance
between the rights of the individual Covernment
servant ancd the interests of the public. /hile 2
minimum  service is guaranteed to the Government
servant, the Government is given power to ener-

gise



In Reddy's case, the Court dealing with Rule 16(3) of the 1945 2ules

corresponding

Slo=
gise its machinery and make it more efficient
by compulsorily retirint those who in its opinion
should not be there in public interest.

XX X X
10. In our opinion the Hich Court erred in
thinking that the compulsory retireinent involves
civil consequences. Such a retirement does not
take away any of the richts that bave accrued

to the Tovernment servant bcycnusc of his past
service. It cannot be said that if the retirine age
of all or a section of the T overnent servants
is fixed at 50 years, the samic would involve civil
consecuences. Under the exicting systerr there
is no uniforrr retiremient age for all Government
servents. The retirement age is fixed not merely
on the basis of the interest of the Governiient
servant but also depending >n the reguireients

of the society.

to Rule 56(j))FR and its reguirements, reviewing

the earlier cases rejectec this very contention in these words:

t

8. An analysis of this rule clearly shows that
the following essential ingradients of the rule
rmust be satisfied before an order compulsorily
retiring a govern:aent servant is passed.

(1) That the member of the Service mwust have
completed 30 years of qualifying service

or the age of 50 years (as modified by noti-
tification dated July 16,1959);

=
3]

That the government has an absolute right
to retire the government servant concerned
because the word 'require' clearly confers
an ungualified right on the Central Govern-
ment;

(3) That the order must be passed in public
interest;

(4) That three months' previous notice in writing
shall be given to the government servant
concerned before the order is passed.

It may be noted here that the provision gives

an absolute right to the cgoverniment and not

merely a discretion, and, therefore, impliedly

it
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it excludes the rules of natural justice. It is
also not disputed in the present case that all
the conditions mentioned in rule referred to
above have been complied with. It is a different
matter that the argument of Reddy is based
on the ground that the order is arbitrary and

mala fide with which we shall deal later.

9. On a perusal of the impugend order
passed by the Government of Indie, it would
appear that the order fully conforime to all the
conditions menticned in Rule 16(3). It is now
well  settled by a long catena of authorities
of this Court that comipulsory retirement after
theemployee has put in a sufficien: number of
vears of service havinz qualified for full pension
is neither a punishment nor a stigzna so as to
attract the provisions of Article 311(2) of the
Constitution. In fact, after an employee hes
served for 25 to 30 vears and is retired on full
pensionary benefits, it cannot be said that he
suffers any real prejudice. The obhject of the
rule is to weed out the dead -xood in order
to maintain a high standard of efficiency and
initiative in the State Services. It is not necessary
that a good oficer may continue to be efficient
for all times to come. It may be that there
maybe some officers who may possess a better
initiative and higher standard of efficiency and
if given chance the wvork of the government
riight show marked improvement. In such a
case compulsory retirement of an officer who
fulfils the concitions of Rule 16(3) is undoubtedly
inpublic interest and is not passed by way of
punishrment.  Similarly, there may be cases of
officers who are corrupt or of doubtful integrity
and who may be considered fit for being coznpul-
sorily retired in public interest,since they have
almost reached the fagz end of their career and
their retirement would not cast any aspersion
nor does it entail any civil consequences. O

course
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course,it may be said that if such officers were
allowed to continue they would have drawn their
salary until the usual date of retirement. DBut,
this is not an absolute richt which can be claimed
by an officer who has put in 30 years of service
or has attained the age of 50 years. hus,
the general impression which is carried by most
of the employees that compulsory retirement
under the conditions involves some sort of stigma
must be complately removed because Rule 15(3)

does nothing of the sort.

19. Anart from the aforesaid considerations
we would likz to illustrate the jurisprudential
philosophy of Tlule 15(3) and other similarly worded
provisions like Rule 54(j) and other rules relating
to the govern:ent servants. It cannct be doubted
that Rule| 15(2) as it stends is but one of the
facets of thc doctrine of pleasure incorporated
in Article 310 of the Constitution and is controlled
only by thosc contingencies which are expressly
mentioned in Article 31l. If the order of retire-
ment under Rule 15(3) does not attract Article
311(2) it is manifest that no stigma or punishrient
is irnvolved. The order is passec by the highest
authority, namely, the Central Government in
the nane of the President and expressly excludes
the application of rules of natural justice as
indicated above. The safety valve of public inter-
est is the rmost poverful and the strongest safe-
guar¢ acgainst any abuse or colourahle exercise
of power under this rvle. lforeover, when the
Court is satisfied that the exercise of power
under the rule amounts to a colourable exercise
of jurisdiction or is arbitrary or malafide it
can alvways be struck down. V'hile examining
this aspect of the imnatter the Court would have
to act only on the affidavits, docuiients, annexures,
notifications and other papers produced before
it by the parties. It cannot delve deep into
the confideatial or secret records of the gover-
rmeat to fisli oeut materials te prove that the
order 1is arbitrary or mala fide. The Court, has

however,
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however, the undoubted power subject to any
privilege or claim that may be made by the
State, to send for the relevant confidential per-
sonal file of the government servant and peruse
it for its own satisfaction without using it as

evidence.

Il. It seems to us that the :ain object
of this rule is to instil a spirit of dedication
and dynamism in the working of the State Ser-
vices so as to ensure purity and cleanliness in
the administration which is the pearamount need

of the hour as the Services are one of the nillars

tuent of the Service which is found to be lax
or corrupt, inefficient or not up to the r1aark
or has out lived his utility has to be weeded
out. Rule 16(3) provides the methodolozy for
achievinz this object. Ve riust, however, hasten
to add that before the Central Governnient in-
vokes the power under Rule 16(3), it rust take
particular care that the rule is not used as a
ruse for victimisation by getting rid of honest
and unobliging officers in order to meake vay
for incompetent favourites of the governiient
which is bound to lead to serious de roralisation
in the Service and cdefeat the laudable object
which the rule seeks to subszrve. If any such
case coies to the notice of the government
the officer responsible for acdvising the govern-
ment rmust be strictly dealt with. Compulsory
retirement contemplated by the aforesaid rule
is designed to infuse the administration with
initiative and activism so that it is made poignant
and piquant, specious anc subtle so as to meet
the expanding needs of the nation vhich require
exploration of "fields and pastures new". Such
a retirement involves no stain or stigmea nor
does it entail any penalty or civil conseauences.
If fact, the rule merely seeks tc strike a just
balance between the termination of the conipleted
career of a tired enployee and maintenance
of top efficiency in the diverse activities of

the acdministration.
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12, An orcder of conipulsory retirement
on one hand causes no prejudice to the govern-
ment servant who is made to lead a restful
life enjoying full pensionary and other benefits
and on the other gives a new animation and
equaniziity to the Services. The employvees should
try to understand the true spirit behind the
rule which is not to penalisz themn but amounts
just to a fruitful incicdent of the Service irade
in the larger interest of the country. Even
if the ewmployee feels that he has suffered, he
snould derive sefficient solace and consolation
frory the fact that this is his smeall contribution
to his country, for everi good cause claims

HiESIN R T eI

13. These principles ere clearly enunciatec
by a series of decisions of this Court starting
from Shyam lal (AIR 1954 SC 369) case to Nigam

((1978)1 SCR 521) case vhich will be referred

to hereafter."

or. MNagaraja did not rightly urge that the principles enunciated in

1

these cases have been cdoubted or diluted in any of the later rulings

upreme Court itself. Dut, he urzed that what had been expres-

1

sed in Sona: Lawma's case was correct and sound for the very reasons
stated therein as also the new diizension of Article 14 of the Consti-

D) L. e ! i eyl ] i ~1-
lovanna's Cast nd elaborated in .. anek

D

tution evolved in

¢
£
=

cass and the extendediieanine cgiven to Article 21 of the Constitution
in Olga Tellis' case. In other words, Dr.lagaraj, mainteinecd that
the principles enunciated in Sinha's and Reddy's cases were no longer
good lev: and the law had been correctly expounded by the Sikkim
Court in Sonarm Lama's case.

1

23. In Somar: Lama's case, the Sikkim High Court was dezling

_with the compulsory retirerment of Sonam Lama and two others under

1.

Dule 89 eof the Sikkkim Govern ient Service Rules, 1274 (Rule 92) which
reads thus:-

"20(1) notwithstancing
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. 09(1) Notwithstanding the provision of Rule
a3, the Government, except where Rule 101 may
apply shall have the exclusive right to retire any
Government servant who has attained the ace
of 50 years or has rendered not less than 25 years
of service, if it is of the opinion that it is in
the public interest so to do, hy giving hirinot
not less than three months' notice or three months'

salery inlisu of such notices".

This rule corresponds to Rule 55(j) F72, Rule 42 of the Pension Xules,
R2ule 18(3) of the 124% Rules and Note-I to Rule 285 of the XCSI.

The pover conferred by this rule en Governzient of Sikkim is the
very poiwrer conferred on the appropriate authority under one or the
other Rule noticed by us. Cn this very contention,3hattacherjee,
Acting CJ. expressed thus:

" 15. But, there is yet another way to look into
the matter. It is true that in Union of India v.
J.NLSinha, " AIRUNG7] SC 40:(1971 Lak 1€ $8) (supra)
it has been held by a two Judge 3ench of the
Supreme Court (at p.42) that before an order of
compulsory retireinent is passed interms of the
relevant rules, it is not necessary to comiply with
the rules of netural justice by giving the Covern-
rient servant concerned any opportunity to shovs
cause against his corzpulsory retirement. As already
noted, R.55(j) of the Fundamental Rules, which
was being considered in that decision, conferred
"absolute right" to the Government to comnulsorily
"W\ retire its servant. And- it has accordingly been
pointed out by another two Judge Dench in Urion

of India vs.!iE.Reddy, AIR 1380 SC 563 apxnyxixx

at p.566:(1980 Lab IC 221 at p.223) that "the provi-
L R sion gives an absclute right, and not merely a
discretion, and, therefore, imnliedly excludes the
rules of natural justice'. But, whether or not
"ahsolute power is anathema under our constitutional

order"
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order‘fraldev. | Raj Chadha AIR 1951 SC 70 at p.7lL
(1980 Lab IC 184 at p.ll85) (supra) and is, thercfore
to be read down, itmust be noted that R.99}l)
of the Sikkiin Rules does not confer any absolute
richt or power. As already noted, an order of
compulsory retirerient obviously deprives a person
of its livelihood 3Saldev Faj v. State of Punjab,
Al 1854 ST 986 at naze 98%: (1234 Lah IC 62]

[}

at p.623) and as already noted Jerzinbefore,it has
heen recently secttled Sy a unanirious five Judoe
Dench of the Supreme CTourt in Olga Tellis .

Hembay onicipal “Cerporation, (1985) 21 SCC 1545

s}

t 2p.571/572:(AIR 1980 SC 180 at Pp.193-194)(supra),
hat the right to life conferred by Art.?]1 of the
Constitution includes the right to livelihood and
that “any person, who is deprived of his right
to livelihood except according to just and fair
procedure established by law, can challenge the
deprivation as offerding the right to life conferred
by Art.21". It has heen ohserved (at p.555), that
"if a person is deprived of his job,.......his very

richt to life is put in jeopardy’. It has been obhser-
o b )

i

— ™ T

(at L 577 it Teference StoN ELF. Royappe A

55; (174 Lab IC 427), 'laneka Gandhi Al 1978 SC

[

1

=)

the wave of decisions following '‘aneka Tanchi that

-

too well settled to adnit ery arcument that the
procecure prescribed by law for the denrivation
of the right conferred by Art.21 must be fair,
just and reasonable”. As obsarved by Dhamwati,].(es
his Lordshin then was) in Francis Coralie i‘ullin
(AR 198] &€ 746), following the I .aneka wave
that,"it is for the Court to decide in the exercise
."\vof its constitutional power of judicial review wvhe-

A

ther cdeprivetion of life or personal liberty in a

given case is by procedure vhich is reasonable,

»sfair and just or it is otherwise'. These ohserva-

tions have been gquoted vith approval in Olga Tellis

o

(supre,at p.573).

16. So the procedure resorted to in a given
cese, whereby the right to lielihood or any othe
right conferred by Art.2]1 is impaired, must be

reasonable,
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reasonable, fair and just. As observed by Dhagwati,
J., in Maneka Gandhi (AI” 1978 SC 587 at p.624
(supra) "any procedure which permits impairment
of the constitutional right.....without giving reasona-
ble opportunity to show cause cannot but be con-
demned as unfair and unjust". It meay be recalled
that as to procedure in general, somewhat siiiilar
observations were tiade aliiost three decades aZzo,
thouch in a Cdifferent context,by Dose,]., speaking

for a threc Judee DBench of the Sunreme Court

)

=

in Sangram: Singh AIR 1855 €C 428 at p.428 to

{

the effect that "there riust be ever present to
the =1ind the fact that our lavrs of procedure are
crounded on a principle of natural justice vhich
requires that nien should not be condemned unheard,
that decisions should not bz reached behind their
hHaclks, that oproceeding that affects their lives
and property should not continue in their absence
and they should not be precluded from participating
in them". It was observed further that though

Tthere must be excentions and where they are

o
®

clearly dsfined, they nust civen effect to',
"but taken by and lerge, and subject to that proviso
our laws of procecdure should be considered, wher-
ever that is reasonablv possible, in the licht of

that principle’. It true that these observations

were made in respect of judicial proceedings anc

as pointed out in AKX Kraipak AIR 1670 SC 15)
at p.157, "till very recently it was the o»inion

of t’he Court that unless the authority concerned
was recuired by the laww under which it functicn
to act judicially there was no room for the applica-
tion of the rules of natural justice". 3ut, as point-
ed out further inA.K.<raipak (supra). "the validity
of that limiitation is now gquestioned"” and "if the
purnose of the rules of natural justice is to prevent
miscarriage of justice, one fails to see who those
rules should be made inapplicable to administrative
enquires". The five-Judge Tench in A.K.Xraipak
(supra) infact referred to vith approval, the obser-
vations made by a two-Judge Bench in Einapani
Dei AIR 19687 ST 1262 at p.l272 to the effect tha

"even
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"even an administrative order vhich involves civil
consequences........;must - be made consistently with
the rules of natural justice”. Binapani Deij (supra)
was, however, distinguished in J.N.Sinha AIR 197]
SC 40 at p.43:(1971 LahIC §)at p.10)(supra) and
it was pointed out that as an order of co:r:pulsory
retirement does not involve civil consequences

in the sense of loss of any benofit elready earned,

b)

rules of natural justice are not required to be

i

comnlizd  with, And as ealready noticed, another
reason for which rules o natural justice vere
held to be inannlicadle to a case of comnulsory
retiremient was, as exnlained in the later decision

I B R cddy S EATRGAe Fe0 T 1553 (16580) \Lab 1€ 221
at p.728)(supra) the relevant “provicion cives an
absolute right to the Government and not slenel
a discretion, and therefore, it imnliedly excludes
the rules of natural justic:” It rmust be noted that
innone of thesz decisions, the cuestions as to wvhe-
ther an order of compulsory retirerient iinairs
the constitutional right, lite the risht to livelihood
conferred by Art.2]1 and vhether the procedure
therefor is accordingly required to be fair, just
anc reeasonable and censistent with the rule of

-
ut, as alreacy

natural justice, were all considerec.

noted im Zaldev 2aj v. State of Punjab,AID

at p.9382:(1924 Lab IC €21 at p.522)(sudra)

d the unaniiious five-Judze Tench in Olca Tellis

(19858 ECE N5 45 a8 Pr 57]-577:(A1F 920 SE l9¢

O RO ©

at Pp.193-124)(supre),has ruled that the right to

ite conferred by Art.2] includes the right to liveli-

hood\iend that "any person v'io is deprived of his
right to livelihood except according to just and
fair procecurz established by law, can challenge

the deprivation as offending the right to life confer-
“ 2N/ 3
red by Art.2l". And in ljaneka Gandhi AIR 1978

o -

SC 0T At mieiAlsupral, it s

been rulecd that
"any procedure which perriits iunairrment of the
constitutional right.....without giving reasonable

opportunity
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opportunity to show cause cannot but be conderined
as unfair and unjust". And following the !fancka
wave, it has now been ruled by the unanimous
five-Judee Bench in Olga Tellis (supra,at p.521);(at
p.198 of AIR),that "except in cases of urgency
which brook no delay", "no departure from the

177

audi alteram pertenr rule iear the other side'
could be presu ied to have been intended”. It has
been fuled further (suora,at p.581):(at p.188 of AIR)
that “the ordinery rulz which regulates all procecure
is that persons who arzs lilkely to be affected by
the proposed action rmust be afforded an onportunity
of beinc heard as to why that acticn should not
e taen" and that 'a departure fror: the funde-
mental rele of natural justice may be presuiied
to have been intended......only in circunistances
which warrant it" and that ‘'such circumstances
must be shown to exist, when so reauired, the

burden being on thosz, who affirn their existence.”

17. It must be stated at once that in these
cases no atte:irt has been in the affidavits or
by the learned Advocate-General during arguments
to show that suc! circuristances existed in the
case of the petitioners which brooked no deley
and which warranted that no opportunity of beins
aecard could be given to the ostitioners. As the
age vhen one has crossed fifty or more and one's
far:ily responsibilitiss and sombre of life's evening
are likely to wreigh on hizi riost heavily,it is neither
just nor fair nor reasonable to suddenly deprive
such a one of his source of livelihood on the
strength of a decision arrived at behind his back
anc vithout giving him any opportunity of being
heard in the matter. V/ithout such a hearing, a
"‘\Rdecision, vhich may otherwise be right or just,
jfvould not appear to be right or just, ﬁ:xm:xﬂxs

AVEOTXEO REOTIRRUOOPOINSY and as pointed out in

"‘Olga Tellis (at n.582 of STClfat p.192 of AIR

Ir\r\n o

*C 150)(suora),the  appearance of injustice
is denial of justice’. Such a hearing has been re-
garded to be so essential that failure to provide

for
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for the same would affect the decision even if
it appears that the hearine wvould have made no
cifference. As has been nointed out bv a three-
Judge Pench of the Supreme Court in S.L. anoor
v. Jagmohan,(AIR 1681 SC 123G at Pp.145, 147), "the
requirezients of natural justice are mict only if
opportunity to represent is given in viev: of proposed
action and "the orincirles of ratural justice knovr
of no exclusionary rule deperdant on whether it
would have made any difference if natural justice
had been obscrved” becouse "the non-observance
of natural justice is itsclf prejudice to any iian

)]

and proof of norejudice independently of proof of
denial of natural justice, is umnecessary” as ‘if
ill cotes frow: a person w'o has denied justice
that the nerson who has been denied justice s
not prejuciced’. These obssrvations have been quote!
vitii aonroval in Tleza Tellis (at p.584 of STC):(at
r.281 of AlI7)supra), and it has been ruled (at
p.502):(at p.20 of AIM)the contention that hezrine
‘need not be given of a proposed action because
De no ansver to it, is contrary
to well recogaicad understancding of the real iziport
of the rule of hearins". In this view, therefore,
the impucned orders of the coripulsory retirerent,
affectint the richt of livelihood of the netitioners,

1+

anpear to bhe bad for non-o-servance o

£
i

the rules

of natural justicz.”

1

In reaching these conclusions his Lordship no:here holds that tie

sl
e el

down in finha's and Tecddy's cases was no lonser good lav.

tvithout so holding, with respect, it was not open to !Mis Lordship

to uphold the contention urzed for the netitioners before the
2n this short ground, we find it difficult to subscrihe to the

exnressed by His Lordship on this point.

24, In upholdinz thz verr contertion of the apnlicants

before ws, the learneg Acting @hief Justice had relied on the

in ! laneka Ganchi's and Olsa Tellis'

Cases.

Court.

views

rulines
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25. The decision in Neddy's case was rendered by the Suprerie

Court on 19-9-1979 long after the Supreme Court had evolved theney,

dimension of Article 14 in Poyappa's case decided on 23-11-1973 and
a O

elahorated in ! faneka Ganchi's case decided on 25-1-1278% . o |GE

that is so, no Court can assuve that the decision in Reddy
hac been renderedper incuriam: as that would be the inevitable result
inholding to the contrary. The law of bindinz precedents recoznised
in Article 14] of the Constitution does not per =it any Court or Tribu-

nal to indulze ir such an exercise. SAETust on this score | itsell

with respect, dissent from the view erxpressed by ilis Lordship in

25. +’hat we have expressed in lLfancla Ganchi's case ecually
applies to the viezw expressed by the leerned Acting Chief Justice
in Olga Tellis' case =also. TEven otherwise on the nature of O
conferred by 2ule 55(j)FY and the conseauences that ensue +hich
¢o not result in civil conseguences on a retired civil servant, we
do not see as to how Article ?1 of the {Constitution can be reliec
on to sustain the contention of the applicents. ‘/c are,therefore

of the view that Tlza Tellis' casz does not really hear on the auestion.

hy the learned Acting Chief Justice

27. Cne other reason given
to sustain the contention of the petitioners bafore iz fiss

also reiterated bsfore us by Tr.'lagersja is, Pule 85(j) F2,conferred

an absolute right on foverniert to retire a SGoverniaent servant

waile NRule 8¢ did not provide for such a right.

1ie Sikkirt Rules corresponds to Rule 56(j) F&

“hile Rule S56())F employs the termy 'sbsolute!, Rule 20 e iploys

the term 'exclusive'. Ve sre of the view that in the context both

these termis reallv :iean one and the sarme. If that is the true izaport

of the Rules, as also ruled by the Supre:-e Tourt in addy's case,
then there is hardly any cround to distincuish Sinha's and Reddy's

cases
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cases to hold that o civil servant was entitled for an opportunity

of heariny beforc his retiremment. Tut, more itportant than all

these is, there isnothin~ like an  'absolute' power in our country

coverned by Constitution and rule of law. Cn this aspect /ade in

his treatise 'Administrative Layw!' (Fifth Edition) had exnressed thus:

It is a2 cardinal axior: accordincly, that every
pocer hes lecal liaies, hovever, wiire the lanouase
off Nehel epowering VAct, (I thie court finds that
the nover has Yeen exercised oppressively or unrca-
sopablyv, op ifthiere has been  soite | procecdural
failinz, such =1 not allowint a nerson affected
to nut farword his cess,the act ey he condle ined
unlassfulc EallchouE ol ey aring for sovern-
ptNdenertaes isNoltent antue itz g so el bet L Con-
fers unfettered discretion, they are cuwiltvy of consti-
titienal bl asER e iUnfettered  discrctioncannot
Sl wEEe e e of |l meibws e aeiion
of wunliiited pover ean have ne place in the

Suistes W el AR et it R canb el e xpresseal Dy S eI n G
1- - SRS 1 ik s Vo
ieie @il Seiver dis @Epaliille en | Ble Eoaft

the porer to prevent abuse is the acid test of
effective judicial control’.

¢ ere,ticrefors, of the view,that this ground to sustain the conten-

1

tlomsuitiNne spes tRtoRtacllearime el tie ¢ = iR Ensoun

28, ver otherwise the Suares e _ourt had not nesatived the

application of ecudi alterais perte:: on the cround that DRule 3€(j)

on the civil servent. Tor all these ressons, with resnect, ve re-ret

our inability to suhscrive teo the views exaressed in Song: Pakiials
casc bvthe learned Z.ctine Chief Justice.
2GS theN one cgin - disciission, e M held W that Sthe S anpslicants

viere npot entitlee for a show ezuse notice, consideration eof their
represcatation ruch lless'an epportunity of " oral ‘hearing hefore the

anpropriate 'authority ::ace its orcers against the anplicents.

acainst the anplicants wrere nothing but 'concezled punishizents'

—

vare, therefore, violative of Article 211(2) of the Tonstitution.
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22. Ve are of the viev that this contention of Dr. Nageraja

is also concluded by the Supreie Court in the cases noticed by us

earlier.

32, In Sinha's and Reddy's cases the Supreime Court had ruled
that comipulsory retirerient does not result in civil consequences,
was not a punishiient and casts no stizia on the person retired
A civil servant rctired uncder “lulc 5G(j) is entitled for pension and
otuient terminalNhehenitsinl accardares Nt thcll Ul esEreaulatingitne 2
If that is so, it is ineenczsiveble to hold that the oarders of retire-
ments are ‘'concealed punishments' and are violetive of Article 211(Z)

of the Tonstitution. ' 'e sec no .ierit in this contention of r. ‘aca-

raja anc e roject the salhc,

2. Dr. >Nacaraja has urged that decisions to retire each of

the apnlicants, havins recard to their unhlemished and excellent recorc

r

of service incontravention of the circular instructions issucc thereto

by Govermrent, was bases on no material or irrelevant riaterial

and wa arbitrary, totally unjustified and illegal.
3%, Sri Padiiarajeiah hes urged that the retirement of each

of apnlicants was in tlie public interest and was based on relevant

material and they cannot be exe iined by this Tribunal as a Court

4. Zefore cdealinz -vith this point, it is first necessary to notice

the :nodality adopted by us in dealing with the same.

hearing Dr.ilagaraja generally on this point, ve direct-

ed Sri Paciiarajaial) to riake available the original records to decide

1er such: material was relevant

to the decision reached, witi: vhich ke readily complied, hovwever,
L

clairaing that those records should not be shoy'n to the applicants

or their counsel which was seriously countered by the latter.

L 2



—24-

3G, Ve then teard counsel on this controversy, orally overruled

tiic objections of Sri Padizarajeiah. Ve ther made available relevant
records of each applicant to Dr.’lagaraja to be shovn to the concerpcd
applicant only to take instructions fro': that annlicant onlv and then
heard hoth sides on this point fully. ‘¢ now nprocecd to give our

reasons for rejecting the objections of Cri Pacd aarajaiah.

1

37. Zri Padnarajaieh strontly relvin~ on an unrenorted ruline

of the Zombay “euch of thelnibunal in A ANVATIA AT TALV A T

PlAlG N G e ANIAC T ks 7]#‘,‘ i I-\‘ I A AR S B e (i

tion 1J0.1/2C) claimed privilese accinst the arslicants Enlve it B,

.lagargja counterad the saiie relvine on the ruli'g of the Telhi ench

i Poa s L S BRI e s T e

bt
»
()

—
.
.
.
()
.
.

30. ©5 order of retirement made under Tule 55(1) S @letes
not disc lose - reasons or raterial on vhich the sate is tiade and
issued by the euthority. The order rade zn? issued onlv declares

1

thet the retirerient was in public irterest cnd nothine riore then
that, Tefore a decision is taken by the authority zn? co-iunica-

tec, there should be alsolute secrecy or confidentiality over the

that order/decision is seriously challen~ed by the a-crievad  civil

servant,it uriliheseineniiaiNstiince and odd to hold! that enly

vefore the dricunsl and lmiakz his! subibissisns on
them. ‘Je are of the vievw that the course sugrssted hv Sri Pard=e-
rajaiah vwas totally unfair to the apnlicants and will place the Tridunsl
itself in .ep embarrasine positicn. Tn the other hand, the course

.

adontec¢ by us would be in consonance with the princinles of natural

justice and fair pley and will da justice to 2ll the contzstants.
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39. In Sonavane's case before a Division BDench of the Dombay

Dench consistine of Sri B.C.Gadgil,

o
b <

1'ble Vice-Chairman and &ri
P.Srinivasan,on'ble lember, the anplicant had sought for a direction
to the Central Coverniient to produce the records and files relating
to his retiremant under Nule 553(j))F~ and also per—iit him to inspect
those records vhiich was oppased by the Coverniient claiming privilece
for their procuction anc¢ inspection. OCn 16-5-1985 the Eench allovred
the apnlication in part, nverruled the privilege claimmed by Govern::ent
and dirscted the produetion of recerds. e are not really concerncd
et thaat eszect of e motter as Covermzent had¢ not nov wichtly

1 1

iehpEivile selbefiorelis.

0
0
)
)
wn

40. Tut, on the cquestion of permiitting an applicant to neruss
the records, the Uench speaking through Sri P.Srinivasan, “lon'ble
‘errber vho was ther a riember of that Fench bhut is nov:r a me zher
of the Pannalore Denci, expressed thus:
13. That is not the end of the matter. /e

must novs advert. to e rather peculiar “situation
created by Rule 56(j). MNormally,vhen procduction
of docurmients by one party to & litization is ordered
bv the Tourt,these docuents have to bhe shown
to the other partv. As pointed out earlier,the
coctrine of netural justice is exclucded from: the
purview of Rule 56(j) and we cennot import it
into that rule: if e did so we would be Firnorine
the :randate of the legislature®(AIlL 1971 SC 42).
If we perinit the documents called for above tobe
shown to tie applicant and hearing objections to
comipulsory retirezent based on 1:aterial contained
therein we would be importing the doctrine of
natural justice, albeit and stage after the coiinetent
authority  has ordered coipulsory  retireiment.
vhen ve are celled upon to decide vhether coapul-
sory retirerient has been rightly ordered, ve are
really asked to stand in the shoes of the appnropria
authority ~which too:r the decicion under Ilule 57(_}')
but with one restriction viz., if there is some

relevant 1iaterial for arriving at the decision



wve would not be right to go into its adequacy
and to substitute our opinion for the opinion of
the appropriate authority. If there is no material

to come to the recuisite opinion, or if the material

considcred by the appropricte authority is irrelevant

1

wrel wonld S beMjisstified in | settine  aside ‘the ‘order

of co:pulsory retire:sent, but for arriving at a

conelusion e cannet meike the miaterial consideres

Dy the appropriate authority aveilable to the anpli-

cant and cive hi an opnortunity to stace his

@nceiions [eser  (hersend St thi e e e T oD 2 e
authority 1s precluded fro: deing under tierule

Y2 cannot cdo. ereflore, el would Néirect  that

the docurcats and records as aforgsaid be shevm
only ‘te Us| te enalile us to deterizine tae validity
of the action challenzcd in the main anplication
and not to the avp]ic:'\ﬂt. Vel [are larvare  that
in AIR 1976 SC 1207 it was observed that there
was no point im the Court secing the records with-
out showin~ the s to the other side, but that was
not in the comtext of Dule 57(j) which compels

usto denert frown: the nor:ial sractice in this rezard.
Sri Padrzarajaich had urgec for acerntine this staterient of law.

4], " hile dealinr with Point-7 we have held that the principle

ofcediNalicrsr i ancc e clin el ol icationd heflore S thc M anpronriate

authority  taies & decisien. ut, that statereat, 7ith resneet to the
cannot he

e e Bccnnbiies H P2 C T S SN

ovibay oench in Zonevana's case/orojectec efter the decision ha

heer M telenNendNtheNsasaclisichizllenged by thel aganicvedi civill servant
before the Tribunal under tns Act. L2 aie o | e e

2 ! 3 ™ ) ~Nor S 1. - - r -
stateizent Iiade Imtepgvane's case| thet thie party "at ne

neruse and make his submissions even vhen the Tribunal

(

of ~the matter doss not necessarily flow from the ruline of the

Sunreine Court in Sinha's case.  The later proposition does not neces-
sarily flosi S fros iNEhe B for e rlL € - are Rofl thef views fthat to facilitate
& propar hearint and consicderation of the aquestions the course v'e
have adopted, far fromx doing violence to the principles enunciated
in Sinha's casc waslonly in conformity with the principles of matural

v

hiel deseribec as fair play in action and sounc

shice, (wiel I evEs
nrincinles of administration of justice. Ancther reason given by

the
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the learned Member is that the Tribunal in deciding an application
under Section 19 of the Act is really asked to stand in the shoes
of the appropriate authority. ‘We are afraid that this is too broad
a statement which does not flow from the true nature of power

conferred on the Tribunals under the Act. For these reasons and

¥
i

others set out earlier, with respect to the Dombay Bench, we regret

our inahilitv to svhscribe to the views expressed at para 13 in Sona-

L
/ane s case.

42. On this verv cuestion, the Delhi fench of the Tribunel

35

speaking through Justice K.iiadiava Recddy, Hon'ble Chairman ir

Fanerjee's case had expressed thus:

1"

veeee..vhen the wvalidivy of such a recommendation
cannot be judced -vithout pursuing the record,
such record cannot he treated as one the confiden-
tialities of which should be preserved. The Tri-
bunal cannot withhold such record from the parties
likelv to be affectecd by its decision. In disclosing
this material to the parties to the litigation, no
prejudice would be caused to the State or any
of the officers ccncerned. The members of the
D,P.C. and the U,P.S.C.are highly placed authorities
who will not be in any way embarassed by such
disclosures; nor is their freedom and candour of
exnression of opinion affected by such disclosure.
In discharge of their official duties dayv in day
out they assess the performance of several officers
ohjectively. '‘Vhen their assessment or recomimenda-
tions are challenged in appropriete judicial foruims
any disclosure of that record, in our opinion, will
not cause anv injury to public interest. In our
view,far from causing injury, it would advance
public interest and lend assurance to the public
in general and the public servants in particular
that they are bheing treated justly and fairly.
Mo quastion of security of State is involved in
these records now placed before us. The procuction
of this file and the disclosure of its contents is

necessary for a just decision of this case'.
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VW/e are in respectful agreement with these views. These then were
the reasons on which we permitted the applicants to peruse the proce-
edings of the screening and review committees concerning each

of them only.

43. In dealing and deciding cases of coripulsory retirements

Governizent on 5-1-1278 had issved detailed instructions and thev
are printed on pages 280 to 288 of Appendix 13 of HuZthuswamy's
Pension Rules, 1965 Edition and they have bezn supplemented by

Sovernment in its letter No.F.16(122)/Viz/85 ‘dated 8-11-1985,

44. The instructions issued by Governwent on 5-1-1978 an/or
2-11-1985 are not statutorv and are issued by Tovernment in exercise
of its executive powers to carry out the obccts of Rule 56(j)5F™

1

and other corresponding Sules. These circulars azre net lavss. The
circulars are issued for the guidance of officers. .'e cannot treat
therl as edicts or laws that require an absolute and minutest co ipli-

ance by everyone at every stage.

45. /e find that in conformity with the circulars a screening

conimtittee consistine of four senior officers lad examined the cases

.af applicants and others and the same made its detailed recoamenda-

tié; 8 which wvere then exauined by a reviews coriviittee consisting
of; o) SERpilor  SEepstenes ofF Coversent, wihleh wEite opoiowed g
the Finance ‘‘inister on 31-12-1988, From this it follows that there
was substantial compliance with the circular instructions issued by

Government.

45, v'e find that the applicants in Anpplications Nos.132, 500,
735, 761 and 879 of 1955 have bheenr retired on the ground that they

were 'ineffective' and their 'integrity was doubtful'

and that applicants
in Applications Nos.435 and 877 of 196¢ have bheen retired on the

ground that their 'inte;rity was doubtful',

47. In reaching its conclusions, the screening committee had

adverted
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to various circumstances and details collected and placed before
it. In the case of applicants in Applications Nos. 132, 435, 735, 761,
877 of 1986,two members of the committee who were Commissioners
of Income-tax of the Karnataka Circle under whom they were working
have also opined that their 'integrity was doubtful'. In the case
of applicants in Application No.879 of 1986, the same two members,

had also opined that that applicant had nct shown improvement in

his work and punctuality.

48. ‘e have carefully read the proceedings of the screening
comimittee and tie review committee. Ve have perused the C.Ts
of all the applicants and considerec the submissions made on all

of then.

49. An examination of the ‘proceedings of the screening commit-

tee concurred with by the review corairmiittee and the !finister,establish

Y

applicants under Rule 5&(j) FR and that material was relevant mate-
rial for the decision. ‘When once this Tribunal finds that there was
material and that material was relevant to the decision, this Tribuncl
however,extensive and wide its powers are under the Act, should
not embark on an inguiry into the matter as if it is a Court cf
appeal anc reach a different conclusion. On this short ground this
Tribunal should reject the challence of thz epplicants to the orcers

1

mace against ther: and the various grounds urged against them.

56. e now proceed to consider all other grounds urged by

Dr.Nagaraja.

o7. Dr.Nagaraja had urged that the CRs of the applicants were
the most reliable and scientific material and other material, if any

was undependable for a decision by the appropriate authority.

58. ‘Whatever be the vealue of CRs and their dependability for
considering pro::otions or retirements, it is not possible te hold that
they alone can and would constitute material for considering retire-

ments
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ments under Rule 56(j) FR. There is no prohibition for collecting
other material and depending on the same in taking a decision undei
that Rule. Both on principle and authority, we find it difficult to

accept this contention of Dr. Nagaraja. We, therefore, reject the

same.

59. Dr. Nagaraja has next contended that on the acquisition
of movable and immovable properties dealt by the screecning committee
the applicants had obtained prior sanction and had imparted the requi-
site information from time to time and that being so, the screening

committee could not hold the integrity of the applicants as doubtful.

60. We will assume that the acquisition of th= properties had
been properly reported or sanctioned by the authorities from time
to time. But, that makes no difference to ascertcin whether there
has been disproportionate acquisition of properties or to hold that
the integrity of the civil servant was doubtful. We see no merit

in this contention of Dr.Nagaraja and reject the same.

6l. Dr. Nagaraja has contended that it was not open to the
screening committee to rely on subjective and unverified opinion

of its two members to doubt on the integrity of the applicants.

62. On certain applicants noticed by us earlier, two members
of the screening committee who were functioning or had functioned
as Commissioners or Heads of Offices under whom they had served
or were serving had expressed that their integrity was doubtful.
WE must not forget that those officers had closely watched the
performance of those applicants and were competent to express on
their integrity. If that was so, then their considered opinion on
them was relevant and could be acted upon. We find no reason to

discard their opinion at all.

63. On the performance of the applicants in their official

career
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career and their integrity,the members of the screening committec
who were not biased were the best judges. This Tribunal cannot re-

appreciate their views and reach a different conclusion on the ipsi

.=

X

dixit of the apnlicants. ‘e cannot examine their conclusions as

) a. - "o :
if we areACourt of appeal and reach different conclusions.

64. On the forecoing discussion, we hold that there is no merit
1

in the challenge of the applicents to the dccisions reached and the

orders acde thereon by the approoriate authorities.

63.As all the contentions urged for the applicants fail,their

applications are liable to be dismissed. Ve, therefore, dismiss thesc

applications.  But,in the circuristances of the cases, we direct the

paries to bear their own costs. ) /
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