BEFLRE THE CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALURE BENCH, BANGILORE

DATED THIS THEZ FIFTEENTH DAY (OF DECEMBER 1986

Prasent ¢ Hon'ble Shri Ch,. Ramakrishna Rao ese Member (3J)

Hon'tle Shri P. Srinivasan ees Mzmber (A)

APPLICATIUNS NG.810 and B811/86

Santha farai Kannan,

No.5/?, Sth Main,

3rd Cross,

Ganpanahalli,

Bangaleors=560 032,

Me Vijayan,

Ne o213, Moznakshi Koil Street,

Shivajinagar,

Bangalera-550 051, ess Applicants

(Dr. M,S, Nagaraja .. Advocate)
Ve

The Exccutive Enginser,

Bangalera Cantral

Electrical Divieicn,

CPWD, 23/24, Infantry Road,

Bangalors-560 001.

Thz Assistant Enginesr,

Cantral Electriesl Sub=Divisiaon,

CPWD, Bangalcre~560 003, .es fAespondants
(Shri M, Vasudava Rac ... Advocata)

This applicsticn has cemz up for hearing befere this

Tribunal to=day, Hon'ble Mamher (3) made tho followings

0 R DER

Both thase applicaticons invelve a cemmon point and are,

tharafer , conveniently dispes-d of by a common order,

~

Zs Both the applicants bz2fers us aipliaé fer the post of
Service Man (SM) in ths Uffica of the Executiv: Engin=zar (E),
Bangalorz Central Clectrical Divisicn, Central Public Works
Departmant, Bangalora, in responsaz to an advertisement which
aﬁpeared in the D=ccan Herald dated 276,5.,1984, Both of them
war2 duly intervieswsd and solegted for the post, Both the

applicints joined service ther=after on 10,9,1684. By an
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erder dated 13,5.1985 th= s=rvic s of both the applicants w=zre
terminatad. Their rrisvanc2 is agaihst this ord:r of tzrmina-

ticn of thzir ssrvicas.

3. DOr. M.5, Nagaraja, learnzd counszl for ths applicants

took us through the various annsxurss filed with th= applica=-
tions. He pointed cut that the advsrtissment calling fer
applicstions for the pest did not indicate that ths posts

w=rs tsmporary. Nsxt hz rsad the mamorandu; dated 19,9.84
Annexurz B = bv whigh both thes applicante wsre cfferad
appointment. _ The first paragraph of the Mameorandum stateas
that the posts toc which the applicants were being appecinted
wers purely tamporary posts, Para 6 of ths Memorandum stated
that thesir services were liablsz te be tzrminated by the
Covernmant at any tims without assigning any reaon, but
crdinarily one menths noties would b= given, Finally he rsad
para 24 of the Mamorandum and laid particular strass on this.
The said paragraph states that the spplicants would b2 on
probation fer & pzricd of‘thrse menths @nd on successful
complztion of the period of probation their suitability for
continuation in thz appointment would be assssssd by the
competant authority who would issus necsssary orders tc that
affects Subssquently, the Assistant Enginser (Elactrical},
Central Elactricel Sub~0ivision No,l addressed two separate
lettsrs both datad 29,1.85 to the Exscutive Enginasesr in which
hs raported that both the applicants had succassfully completed
the probationary period of 3 months as per conditicon 24 of the
appeointment crder and that both cf tham "may be confirmsd for
tha above post". He also certifiasd that the werk, conduct and
charactar of both the applicants were very geood. Elaborating
the point further Dr. Nagarzja r=forred to the reply of the

respondents in which it is stated that und:r th= rules thes



prriod of probaticn fixad for the poSt was ons yrar and that

it was wrongly statad as thras menths in thas offers of appoint=-

+1]

ment issusd to the applicants. IF that wsre so, Or. Nagaraja
contanded, the Aseistant Enoinesr would not hava writtsn to ths
Exeeutive Encinaur that they had complated the probetionary
pariod of three months and that thoy micht be confirmad in
their respective posts, It was not 3 typographical error

but something which th2 raspondents clasrly understood and

to some sxtent acted upon. Thus both the applicants had
complatzd their probation and could not be treated for the
purpose of terminatinn of their s-rvicze as officials on probation,
Thouoh thz offer of appointmant refarr=ad to ths poste to which
both the applicants were appointed as purely temporary, thezir
services could not be tarminated without r=7ascn or proper
considzration. The condition in thz offer of appointmant at
para 6 that their sarvica2s wers liable to be taerminated without
assicning any rszason was applicablz only during the period of
proebation and not thersafter, It was alsc not as if the posts
were temporary and ceas=zd to exist lsaving no choice to tha
respondents but to tarminate th® sarvieas of the applicants

as could be sa2en from th: expenditura sstimates of the office
suﬁmittgd.ﬂftnr tha applicants had besn sacked., Thersforz, ths
services of th2 applicants should not have been terminated.
Accerding to Dr, Nagaraja, the orders tarminating the services
of both ths aprlicants were arbitrary and viclativs of Articlss
14 and 16 of the Constitution. In this connactimn‘ha raferrad
to the judgment of tha Suprema Court in Nepal Singh's case

1985 SCC (L&S) 1 and Bezlliappa's casa ARIR

on

1979 SC 429 to urge
that aven in cases where an official's servicss were bzing

t -rminated in accordancs with the terms of hic appointment this
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powar cannct b2 oxasrcissd arbitrsrily,

4dq Shri M, Vasudsve fap, lerarnad counszl for the raspondants
rafutad the arguments of Or. Nagaraja. Has pointad out thet thz
term of probation mentionsd as I months in the offer of appoint-
ment civan to both the appliecants was a mistake, The Assistant
Engineer, who had rocommendad thair confirmation was only going
by para 24 of ths said offer and so what he has said cannot be
treated as a collatersl svidence corrcbarating tha corrsctness

A
of th= period of probaticn mentibnad in the o#f+e=r. Shri Rac
showad us the CPUD Manual Volum= II1 1984 Edition which at
paga B0 states that the pzricd of precbation for the posts of
SM (AC and Fafrigzration) to which the applicants wers appointad,
is ona yzar, In ths face of the print:d rules on thz subject the
applicants cannct b= alléw”d ta bacz thair claim on an obvious
mistake committed in thz offer of zppointmant, That being so
tha esarvicaes of both the applicsents ware terminatcod within ons
yaar of thzir appointmant that is during thz pericd of probation
and this the raspond:nts had 2very richt to do. Even if it is
assum=d that tha applicants had complatzd their probation they
ware still only efficiating in thzir posts and thair sarvicss
wera tzrminated in accordancs with the2 rules govarning temporary
Govarmmant szrvante niving thaw on2 menth's pay in-lieu of notice,
No r=ascns are requir:d to bs statsd when tarminating the ssrvicas
. ety
of a tempor ry Governmaznt servantf. Therzfeor-, ther:z was no
suestion of arbitrarincss and nc guastion of discrimination

against th: applicants under Article 14 and 16 of thz Canstitution.

5 Wz have considered tha mattsor v ry carefully, It is no

doubt tru- that normally tha s=rvicess of a Governmant sarvant

canncot be tarminatod without assiogning any reascns for deing So.
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Howaver, the pl=asure doctrins umhodiad in Article 310 of thé
Constitution is not toally abolishad, Whﬁre a Govszrnment servaﬁt
is appointed on probation or cn an efficiating ar temporary basis
Government ratains ths powsr to t:rminata his servicze with one
month's netice in ths case of temporzry Governmznt scrvants and
without any notice in th= cas» ~F officials on probation withcut
obligation to assign anyrzasons., Thurafor:, & simple taormina-
tion of the sorvic:s of a tamporary Governm-nt servant or a
Governmant s»rvant on probsticn cannot bs taken tg be an erbi-—
trary ox=rcisz of pow'r unless th» person econc-rnod makes
speeific allngatione of mala fides, In tha precsnt cass tha

. JETE e
crdsrs tarminating the ssrvicss of the applicants are sx facias
in-cuous crders not suggestinc that they werz being punished
for any irr=zgularity committad by tham. It is not for the
court Ho delvs into th:z files of the Govsrnment and ¢r bshind
an order »f tormination simpliciter unless a prima facies casa

of mala fides is broutht ocut. In this case no specific allzxga-

ticn of mala fides has baen made., Marely because th: posts
it

frem which the sarvices of the applicants were terminats
continued fn sxictenca and were kept vacant ther=after, it
cannot be salid that the actirn terminating the sarvices was
arbitrary. It is not nscmssary that if 2 post continues to be
in existenca, a temporary incumbznt in the post should be
allowad to continue in it, 4hother the work of a parson
appointad temporarily or on probation te a post was satisfactory
and wh=ther he deserved to bo continued in the oost is for tha
GSovernmant to judge and wa cannot wuzstinn that judgemant

unless any prima facias casa of mala fides or i1l will is made
———— = o w

out. No such allugaticn of mala fides having b=en made, we

e

ars unabls to agree with Or. Nagaraja that we should call for
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the records and examine them to find out the circumstances
in which the carvices of the applicants ware terminatesd. As
w2 have mentioned earlicr, the impugned orders are ordsrs of

led LA

termination simplicitsr and th= applicants have ked no evidences
e Gad .
to -slppert that thzy were otherwiss, In Napal Singh's casa
such =videncs was la2d by the petitionsr satiefying the court
yiota TR A
prima facie that Articles 14 and 18 ware witieked, The initial

burden is on th= pers=en all=ging violation of Fundamzntal Rights

and that burden has not besen discharced hare.

6. In tha rasult both the applications are dismisssd with

no order as to costs,

(Tubl\xﬁ\quf 5? .g;\_:ﬂ—~f::’“&/}d)

MEMBER (2J) MEMBER (A)
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