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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL 

BANGALORE BENCI-I :BANGALORE 

DATEF) THIS THE 28TH DAY OF NOVEMBER 1986. 

) 	PRESENT: 

\ \ 	1on'hle Mr.Justice  K.S.Puttaswamy, .. Vice-Chairman. 

J-Ion'hle 	 L.H.A.Rego, .. Memher(A) 

APPLICATIONS NOS.132,435,50D,735,761, 877 AND 879 OF 1986. 

I. S.B.Aswatha Narayana, 
Tax Recovery Officer (Retd.), 
Aged about 53 years, 
Son of SriS.Bheema Rao, 
Opnosite Oovt.College, 
Tumkur. .. Applicant in A.'o.I32/8R. 

K.Narasimhan, 
Income Tax Officer (Retd), 
Aged 53 years, No.32/2, II Floor, 
11th Cros, 	8th Main, 
Ma11eswarm,BangaIore-3. .. Applicant in A.No.435/86. 

T.Janardhana  Raju, 
Income Tax Officer (etd.), 
Aged about 55 years, no.28, 
Income Tax Lay-out, 
Kadugondanahalli, 
Bangalore-45. .. Applicant in A.No.500/26. 

C. Govindan, 
Aged about 55 years, 
Son of late Chottu Ram, 
Income Ta Officer (Cetd). 
No.19/f, I 	ainoad, 
Jayemahal Extension, 
Bangalore 560 04. 	 .. Aiolicant in A.No.725/86. 

S.Yoanarasimhan, 
Aged 51 years, S/o late S.Yadavachar, 
8th Income Tax Officer(Retd.),Circle-II, 

A 	No.130,4th P:loc1, IV Stace, 'Yest of 
i 	Chord Road, Bangalore-79. 	 .. Applicant in A.No.761/86. 

I .V.Ramachandran, 
U 	 Aged about 19 years, 

S/o Sri Viswes.vara Dixit, 
806,13t1h Cross,B.S.K, 

11 Stace, Langalore-70. 	 .. Appolicant in A.No.877/3C. 

7. K.Satyanaravana, 
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7. 1K.Satyanaravana, 
Aged 54 years,S/o K.Suryanarayan, 
Income Tax Officer (Retd), 
109, 'Mukthidhar'i',20th vain, 
B.S.K.,I Stage, II f1ock, 
Bangalore-560 050. Applicant in A.No.879/86. 

(1 v Dr.' '.S.Nngaraja,Advocate) 

V. 
Government of India, 
by its Secretary, 

inistrv of Finance, 
(Department of !Pevenuc) 
New Delhi. 

The Central Poard of Direct Taxes 
by its Chairman, 
New Delhi-110002. 

The Chief Commissioner  
and Commissioner of Income Tax, 

a rn at a ha-I, 
P an galore. 

Resnondent No.1 in A.Nos. 
45. 735, 377 	879/83. 

Re;nondent No.2 in A.Nos. 
132,435, 735,877,879/83. 

..cpondent No.! in A.Nos. 
503 and 7fl1/m3. 

Pc;pondent No.1 in A.Nos. 
132/83 

Respondent No.2 in A.Nos. 
500 and 781/86. 

R€;spondent No.3 in A.Nos. 
435, 735, 877,879/36. 

(fly Sri 	.S.Panarajaiah., Central Govt. Ptandine Counsel) 

These aenlications comin' on for hearing Vice-Chairman made 

the follo;vin: 

As the cuestions that arise. for determination in these cases 

are corenmon, we propose to dispose of them by a common order. 

2. All the apelicants who started their career in one or the 

other lower posts like clerks, stenographers or typists in the Income 

Tax Department of the Government of India secured more than one 

promotion 	from 	time 	to 	time 	and 	in 	the year 	1985 	were v.'orking 

as 	Income 	Tax 	Officers 	('ITOs') Group-A 	or Group-P 	in 	one 	or 	the 

other 	office 	of 	the 	Deaartnent of 	'Narnr taka 	Circle'. 	fihile the 

a 	'aanlicents 	in 	Thnlications 	os.A35, 735 	an $72 	of 	193 	were workina 
> applications 

as 	ITOs 	Groun-.A, 	the 	annlicants in 	othe'r were working 

as 
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as ITO's Group-B in 1985. 

3. In exercise of the powers conferred by Rule 55(j) of the 

Fundamental Rules (FR) in the case of all the applicants excent 

applicant in A.No.877 of 1983 and the corresponding Rule 48 of the 

Pension Rules in the case of that applicant, the Government of India 

or the Chief Cocmiisioner Administration and Con missioner of Income 

Tax, Rarnataka-I, Bangalore ('Com:issioner') by separate but identical 

orders made on 5-1-1983 and 15-1-1980 have compulsorily retired the 

applicants fro: service with effect fro:;; 15-l-1?8ard i-l-R3fl after-

noon on payment of three months' salary in lieu of three months' 

notices. 	e v:ill hereafter refer to these Rules as ule 56(J)F. 

In their separate but identical applications made undcr Section 19 

of the Administrative Trihunals Act of 1935 ('the Act'), the applicants 

have challenged the respective orders made against them on certain 

grounds that are common and peculiar to each of them also. 

4. 	On 	receipt 	of the 	respective 	orders of 	retirement 	each 	of 
the 	anplicans 	ma Cl. e representations 	before Govern 	ent 	and 	the 

Commissioner, 	for 	re-consideration 	which 	has not 	found favour 	with 

them. 	In 	the 	absence of 	orders 	of 	stay 	issued 	by 	thi; Tribunal, 	the 
applicants 	have 	retired fm 	service 	from 	the 	date 	of their 	reliefs. 
But, 	these 	facts 	hardly make 	any difference to 	adjudee on 	the 	vail- 
ditv 	of 	the 	orders, 	if the 	anahicants 	v:ere 	to succeed 	in their 	anali- 

cations. 

D. 	In 	supnort 	of 	the orders made, 	the 	respondents 	have 	filed 

their separate but identical replies. 

C. 	Dr. 	.S.bagaraja, learned Advocate 	had 	appeared 	for 	the 
k 

pplicants 	in 	all 	these 	cases. Sri i.S.Radmarajaiab, 	learned 	Central 

Government Senior Standing Counsel had 	apueared 	for the respondents 

in 	all 	these 	cases. 

7. 	On 	the 	pleadings 	and 	the contentions urged before us, 	the 	follow- 

ing four points arise for our determination and they are:- 

(l)"'hether 
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(I) \7hether iule 53( ) FT was valid or not, 

Vhether before retiring a civil servant 
under Pule 56( j )F,was the appropriate 

authority required to issue him a show 
cause notice, consider the representations, 
if any, to be filed by him thereto and the 
provide him an oPportunity of oral hearin': 
or not,? 

Ofliether compulsory retire!ents were 
'concealed punishments': nde in violation 
of Article 311(2) of the Constitution or not? 

hetlier the conoulsory retireuent of each 
of the apalicants was valid or not? 

0 e will non' nroceed to cxc One thesn Doints in their order: 

00: 001 T 

3. Or. Uagaraju has urged that Ode 5 	) F 3 conerrin 	hsolute 

a n d unguided nower on the enaropriate authority to co uulsorilv 

retire a civil servant at its sweet will end pleasure, was violative 

of Articles 	14 	and 	71 of 	the 	Constitution 	and was 	void. Jr 	surport 

of his contention 	Or. ageraa 	has 	strongly relie(7 	on the 	rulins 

of the Supre 	e 	Court in 	S 	T. 	AU'TO\ 	CAd lOITI 	v 11131 

PODIA AId?) 	AUCTI 073 (AU? 	1973 	SC 	537) and 	CL 	A  I dLLIS 	v. 

:UICIPAL C0:730AT1 100 A 10 CTOi ?S(AJO 193° SC 

9. Sri Pad :arejaia[ has urccrl that in the absence of a declare- 

tion sought, 	the 	validity 	of 	Pale 	5C( Pd 	cannot he adudiccte 

and that 	even otherwise 	its 	validity 	was concluded by the 	Sunreme 

Court in 	T.G.ST-IIVACi3AFAPA 51:730 	Al Ad 	OT 3113? v. 1100 	STAT'? 

01' 7OYS000(A17. 1935 	Sunreme 	Court 230);U?'JO 100 173011 	v.1 
COL.J.73SIIPdA (1970(2)S'CC 453); 	and 	UI 11100 3)1' 	I 'IOTA 	V. 

AI'ID AUOT1000 (1930 	SC 	(1735) 	179). 

10.In their applications, the applicants while setting out grounds 

touchinc on the validity of Pule 53( 1)071, have not snacifically sought 

for a declaration to strfl:e do a t73t 730. Adt, tAd sOsunca of 

such a formal pruTer, on the desirability of "hich there cannot be 

t' 0 
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two opinions at all, by itself cannot be a ground for this Tribunal 

to decline to examine its validity on which elaborate arguments have 

been addressed by Dr. Nagaraja . V'e, therefore, propose to examine 

its validity. 

II. In Shivocharana Singh's case a Constitution i3ench of the 

Suoreme Court speakin2 through Gajendragadkar,CJ,had upheld the 

validity of 	ote-I to Cub 25 of the hThrnataha Civil gervices 7,L jlCs 

CS') which corresponds to Cule 5C(j )FC. 	In Sinha's case, the 

Suare e Court had unheid the validity of Cl!Ie 55(j ) Fi 	itself. In 

Ceddy's case the Supreme Court reviewina all the earlier cases, 

had unheld Cube l(3) of the All India (Death-cu -  -Cetirement)Cules, 

194 	('1943 ?ules') which corresponds to Cule 53(j ) F. Dr. 	eearaja 

without richtiv disputins the binding effect of these rulings, however, 

urged, that all of them were rendered before the new dimension 

of Article 14 of the Constitution, namely, arbitrariness was the very 

antithesis of rule of lay; enshrined in that Article was evolved and 

elaborated and that the right to life guaranteed in Article 21 of 

the Constitution comprehended the right for a decent and assured 

life as expounded in Olga Tellis' case which are now binding and 

tested on those touch-stones,Cule 53(j)9'C was violative of both those 

Articles. 

12. 	Cc 	must at 	the 	very 	outset 	notice, 	that 	Ceddv's 	case 	was 

rendered 	after 	the Sunreme 	Court 	had 	evolved 	and 	elaborated 	the 

new 	dimension 	of Article 	14 	of 	the 	Constitution. 	In 	that 	case 	the 
Court 	exhaustively reviewed 	all 	the 	earlier 	cases 	and 	referring 	to 

Shivachaana 	Siogh's 	and 	Sinha's 	cases 	with 	approval,had 	ruled, 	that 

Cule 	13(3) 	of 	the 1943 	Cules 	and 	Cube 	560 )FC 	were 	valid. 	'Ye 	are 

of 	the 	view 	that the 	principles 	enunciated 	in 	eddy's 	case 	cannot 

be 	distinuished 	on the 	ground 	that 	the 	Court 	had 	not 	referred 	to 

the 	new 	dimension of 	Article 	]4 	of 	the 	Constitution 	evolved 	ir: 	I.P. 

COYAPPA v.STATE OF TA.ILNADU (AIC 1974 SC 555) and elaborated 

in 	aneka (3andhi's case. 
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13. 17hat is true of Article 14 of the Constitution, is equally,  

true of the contention of the applicants that the rule was violative 

of Article 21 of the Constitution as exaounded in Olga Tellis' case. 

\bc are of the vice: that on the principles enunciated in Ceddv's 

case, this contention of Dr.Tagaraja is eouallv devoid of merit. 

11 lnSbi'.S'fl 	t'f'J !.flFHi( V. YTi\TI Cd' pj 

A.fl OTn}ICS (AIC 193 CiT i I) on the hindine effect of an earlier 

precedent on the ground that a new arauwent had not been consiriered 

in deciding a point, a Constitution Cench cf the h-unrcme Court bad 

exoressed thus: 

'The bindira effect of a decision docs 
not depend upon whether a particular 
argument was considered therein or 
not, urovided that the aoint with re-
ference to which an argument was 
subseouentiv advanced was actually 
decided. That point has been speci-
fically decided in the three decisions 
referred to above. 

We are of 	the view that on 	these 	ariiciples, 	it is even presumptuous 

for any Court 	or 	Trihunni, to 	eabarl: 	on 	an 	examination of 	the 	vali- 

dity 	of '!We 	55(j  )b'iiT. 	hut, out 	of deference 	to intellicnt,e1ahoratc, 

nainstabine and 	resrectful submissions 	made by hr.'Tm arab, 	we 	doe 

it arcuer to exa 	:ine their correctness also. 

15. Cule SCj ) M can he invobed only when a civil servant 

had co ouleted the 'quelifvi:m servicd and not before that. 70 aria-

cieni object of retirement is 'nubile interest', for which onin, civil 

services are constituted and maintained' by the Ctate. The two cate- 

a,ories who are considered and retired 	are 	those 	that 	are 	'ineffective' 

or 	of 'doubtful' 	integrity and not 	all. 	Cut, 	more 	than all 	these, 

those retired 	are 	assured of pension 	and 	other 	terminal benefits. 

C.'ith 	all these 	safeguards, we find 	it 	difficult 	to 	hold 	that the 	Cole 

confers arbitrary 	powers and is 	violative 	of 	the 	nm' 	di wnsion 	of 

Article 14 of the Constitution. 

IC flu 
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l(. 	On 	retirement, 	the 	civil 	servant 	is assured of 	his 	pension 

and 	other 	terminal 	benefits 	in accordance with 	the Dules. 	If 	that 

is 	so, the right of 	Government servant 	to life 	and a 	decent 	life 

also 	is 	not 	affected. 	v:e 	are, therefore, 	of the view that 	the 	Pule 

is not violative of Article 21 ofthe Constitution as expounded in 

O1ra Tellis' case. 

17. In 	LV 	AJ C-Afl L 	V. ''T' 	r,t' 	l:e'IA 	A' 

CT 	C (I 	12P1 Sinre n€ (--ourt 70) on which considershie reliance 

),, , as placed by fOr.' awirajn to sustain his contention, the 	unre a 

Court had not laid don a different nrinciple. 

IC. On the foreroinr discussion, ":e hold that 'Pule 5(j) 

:'ns not violative of Articles 14 and 21 of the Constitution. 

therefore, reject this challenge of the applicants. 

fOIT:PT)ILJT O.2. 

17. Dr. Laaraja ureed, that before mal:ing an order for com- 

aulsory retirement under Cule 53(j)CC which resultus in serious civil 

consecuence.s to the civil servant, the anpropriete authority vas 

hound to issue a show cause notice, consider his written reoresenta-

tions thero and orovide him an opnortunitv of oral hearine in confor-

rnitv with one of the basic co:noonents of natural justice viz., audi 

alterom nartem and on such failure, as in the aresent cases, the 

retirement orders we re illenel as held by thu Libbi 	Lieh Court 

in O' 	LA 	AT CTC. v. STATC CD SLTJ  

(1030 LAD I.C.215). 

70. Sri Padmarajaiah urged that audi alterari partem had no 

application to the exercise of power under Cule 53(j) DC and that 

the enunciation made in Sonam Lama's case directly opposed to the enuncia-
tion made by the Supreme Court, was also unsound. 

21. V;'e must, at the very outset, notice that the contention 

urged by Dr. daparaje is directly concluded by the rulinzs of the 



Suprene Court in Sinha's and heddy's cases. \',e should, therefore, 

ordinarily reject the same without any further examination. iut, 

as the Sikkim Iliph Court in Sonasi Lm in's case referrinr to these 

rulings also, had upheld the contention of Dr.h'agaraja,\ve consider 

it proper and necessary to examine the sane in detail. 

22. In ¶inha's case, the very question directly came up for 

considerOtion and the 	unrrne Court rejected the sa: : 	in these 

:ords: 

2. Refore 	us 	the onb contention resentcd 
for 	our 	decision 	v. as 	v:hcth.ar the 	huh Court 	vcis 
riht 	in 	holdina: 	that 	ir -FAn7 the 	iunc' order 

the 	apeellant 	had 	violated the urinciales of 	natural 
justice. 

Cules of natural justice are not embodied rules 

nor can they he elevated to the nosition of funda-

mental riThts. As observed by this Court in Rrai- 

pak v. TJnion of India, AIRP, I970 C 	"the ai 

of rules of natural justice is to secure justice 

or to put it neaatively to prevent iscarriaee 

of justice. These rules can onerate only in areas 

not covered by any la validly made. Iiiother 

'vords they donot supalant the lam but supalemint 

it. It is true that if a stetutor' provision can 

be read consistently,  MQ the princinlos of natural 

justice, the Courts shoild do so because it 

be 	presumed that the leisIeturns Enrl t TC statu- 

torvauthorities intend to act in accorñsncu v:Ith 

the principles of natural justice. 	t,if on the 

other hand, a statutory provision either specifi-

callyor by necessary innlication excludes the rnli-

cation of any or all the rules of princioles of 

natural justice then the Court cannot i'nore the 

mandate of the legislature or the statutory autho-

rity and read into the concerned provision the 

principles of natural justice. 	'hether the eaercise 

of pov:er conferred should be made in ncer'rda ace 

it 



any of the principles of natural justice or 
not depends upon the express words of the provision 

conferring the pov'er, the nature of the pov:er 

conferred, the purpose for which it is conferred 

and the effect of the exercise of that power. 

xx 	 xx 

If 	thr t authority bonn fide for'. :s that oninion, 

the correctness of that ocinion cannot he challened 

before Courts. It is open to an aerrievad party 

to contend that the requisite ocinion has not been 

fored or thT decision is based an collater-d 

urounds or that it is an arbitrary riocisim-............... 

Tecause of his compuJsor' retirement 

he does not lose any of the riehts accuired by 

hi 	before 	retire: ent. 	Comgulsory 	retire::eat 

involves no civil consequences. The afore entioned 

Tu1(, (j) is not intended for tabing any 	Ti 

action against the Government servants. That rule 

merely embodies one of the facets of the 'pleasure t  
doctrine embodied in Art.310 of the Constitution. 

\'arious consi-erations may v:eih with the aenro-

priate authority v:hile exercising t he power confcr-

red under the rule. In some cases, the Government 

mv feel that a particular post cay he 'lore useful 

lv hel in nubhic interest by an officer more 

co:zlretent than the one who is holline. It :ea\ 

be that the officer who is holdine the nost is 

not inefficient but the appropriate authority elm 

prefer to have a more efficient officer. It may 

further be that in certain key posts public interest 

may renuire that a person of undoubted ability 

an(' integrity should be there. There is no denyinT.  
the 	f a c t that in all organizations and more so 

in Government oranizations, there is good deal 

of dead wood. It is in nublic interest to chop off 

the same. Fundamental Gule 5((j) holds the balance 

between the riebts of the individual Government 

servant and the interests of the public. 1hile a 

:einimum service is guaranteed to the overn ect 

servant, the Government is given power to ener- 

i Se 
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gise its machinery and make it more efficient 

by compulsorily retiring those who in its opinion 

should not be there in public interest. 

xx 	x 	xx 

P. In our opinion the High Court erred in 

thinking that the compulsory retirement involves 

civil consequences. Such a retirement does not 

take av, cv am of the rihts that have accrued 

to the overnment servant because of his past 

service. It cannot be said thut if the retirinc age 

of all or a section of the Govern 'cnt servaum 

is fined at 53 ysars, the sas;c v:ouId involve civil 

consocuences. 	Under the existing svste a there 

is no uniform retirement age for all Government 

servants. The retirem ant ace is fined not 	erelv 

on the basis of the interest of the Government 

servant hut also depending on the rcnuireeats 

of the society. 

In Heddy's case, the Court dealing with Gule 16(3) of the lC 	Uules 
correspondincr to ?u1c 56(j)F?. and its requirements, reviemin all 

the earlier cases rejected this very contention in these words: 

8. An analysis of this rule clearly shov:s that 

the following essential ingredients of the rule 

must be satisfied before an order compulsorily 

retirinu a government servant is passed. 

That the neniher of the Service 	ust have 
completed 30 years of qualifvins, service 
or the ace of 50 years (as modified by noti-
tification deted July 16,1369); 

That the government has an absolute right 
to retire the government servant concerneH 
because the word 'require' clearly confers 
an uncualified right on the Central Govern-
ment; 

That the order must be passed ir public 
interest; 

That three months' previous notice in writing 
shall be given to the government servant 
concerned before the order is passed. 

It may he noted here that the orovision gives 
an absolute ri:'t to the government and not 

merely a discretion, and, therefore, i pliedly 

it 



it excludes the rules of natural justice. It is 

also not disputed in the present case that all 

the conditions mentioned in rule referred to 

above have been complied with. It is a different 

matter that the arnunlent of R e d d y is based 

on the ground that the order is arbitrary and 

riala fide with which we shall deal later. 

fl. On a nerusal of the impugend order 

nassed by the Government of India, it vould 

apnear that the order fully conforms to all the 

conditions rnenticned in Pule 16(3). It is no 

well settled by a long catena of authorities 

of this Court that conpulsorv retirement after 

theemnlovee has put in a sufficient number of 

years of service having qualified for full pension 

ic neither a punishment nor a stigma so as to 

attract the provisions of Article 311(2) of the 

Constitution. In fact, after an employee has 

served for 25 to 30 years and is retired on full 

pensionary benefits, it cannot be said that he 

suffers any real prejudice. The ohiect of the 

rule is to weed out the dead wood in order 

to maintain a hich standard of efficiency and 

initiative in t1 e State Services. It is not necessary 

that a good oficer nay continue to he efficient 

for all times to come. It nay he that there 

maybe some officers who nay possess a better 

initiative and hinher standard of efficiency and 

if given chance the work of the eovernment 

night show marked innrovenent. In such a 

case compulsory retirement of an officer who 

fulfils the conditions of Rule 16(3) is undoubtedly 

inpublic interest and is not passed by way of 

punishment. Similarly, there may be cases of 

officers who are corrupt or of doubtful integrity 

and who may be considered fit for being compul-

sorily retired in public interest,since they have 

almost reached the fag end of their career and 

their retire:ent would not cast any aspersion 

nor does it entail any civil consequences. Of 

course 
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course,it may be said that if such officers were 

allowed to continue they would have drawn their 

salary until the usual date of retirenent. But, 

this is not an absolute right which can be claimed 

by an officer who has put in 30 years of service 

or has attained the age of 50 veers. 	Thus, 

the genera] impression which is carried by most 

of the employees that compulsory retirement 

under the conditions involves so ac sort of stig' a 

must he coapleteir removed because fule 1(3) 

does nothinF of the sort. 

10. 	Apart fro c the aforesaid considerations 

we could like to illustrate te jurisoric'entiol 

ahilosochy of 7ule 13(3) and other sinilcrlvv:orded 

provisions like Aule 550) and other rules relatin 

to the soverneent servants. It cannot ha dnuOted 

that '°ule 13(3) as it strKs is but one of the 

facets of the doctrine of pleasure incrrporote' 

in Article 310 of the Constitution and is controlled 

only by those continoencies which are exeresslv 

mentioned in Article 311. If the order or  retire-

nent under Rule 13(3) does not attract Article 

311(2) it is manifest that no stigma or punishment 

is 	involved. The order is nassed hr the bin hest 

authority, namely, the Central Covern nent in 

the na ne of the President and exe.resslv excludes 

the eplicntion of rules of natural justice as 

indicated above. The safety val\ e of pulic inter-

est is the most powerful and the strongest safe-

cuard aeoinst any abuse or coloura°Ie eercisr- 

of power under this rule. 	oreover, when the 

Court is satisfied that the ecercise of power 

under the rule amounts to a colourable exercise 

of jurisdiction or is arbitrary or nialafide it 

can always he struck down. 1Chi]e ecawinin 

this asoect of the matter the Court would have 

to act only on the affidavits, damn icnu, arnaxrce, 

notifications and other papers oroduced before 

it by the parties. It cannot delve deep into 

the confidential or secret recores of the cover-

went to fish out materials to orove that the 

order is arbitrary or mala fide. The Court, has 

however, 
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however, the undoubted power subject to any 

pivilege or claim that may be made by the 

State, to send for the relevant confidential per-

sonal file of the government servant and peruse 

it for its own satisfaction without using it as 

evidence. 

II. It seems to us that the :nain object 

of this rule is to instil a saint of dedication 

and dvn is!-,-, in the working of the State Ser-

vices so as to ensure purity and cleanliness in 

the administration which is the naranount need 

of the hour as the Services are one of the pillars 

of our preat democracy. Any element or consti-

tuent of the Service which is found to be lax 

or corrunt, inefficient or not up to the mark 

or has out lived his utility !]as to be needed 

out. 	uIe 16(3) provides the methodolov for 

achievin this object. 	'e must, however, hasten 

to add that before the Central Government in-

yokes the po.ver under TPule 16(3), it must tabe 

particular care that the rule is not used as a 

ruse for victinisation by gettin. rid of honest 

and unobligin3 officers in order to make way 

for incompetent favourites of the government 

which is bound to lead to serious demoralisation 

in the Service and defeat the laudable object 

which the rule seeks to subserve. If any such 

case comes to the notice of the covernmeut 

the officer responsible for advisina the covern-

nent must be strictly dealt with. Compulsory 

retirement contemplated by the aforesaid rule 

is desioned to infuse the administration with 

initiative and activism so that it is made poignant 

and pinuant, specious and subtle so as to meet 

the expanding needs of the nation which recuire 

exploration of fie1ds and pastures new. Such 

a retirement involves no stain or stigma nor 

does it entail any penalty or civil consenuences. 

If fact, the rule merely seeks to strike a just 

balance between the termination of the completed 

career of a tired em2lovee and maintenance 

of top efficiency in the diverse activities of 

k

the ad:einistration. 	
1 	A 
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An order of compulsory retirement 

on one hand causes no prejudice to the govern-

nent servant who is made to lead a. restful 

life enjoyinr full pensionory and other benefits 

and on the other gives a nev.' animation and 

equaninitv to the Services. The eanloyces should 

try to understand the true snirit behind the 

rule which is not to nenelise them but amounts 

just to a fruitful incident of the Service mde 

in the larger interest of the country. Iven 

if the e:nnloyee feels that he has suffered, ha 

should derive sufficient solace and co is, olation 

No: i the fact that this is his s : all contribution 

to his country, for every good cause claims 

its a: artvr. 

Thesu principles are clearly enunciated 

by a series of decisions of this Court startin 

from Shyan: Ia! (AI 	1954 ST 339) case to biga T 

01978)1 SC° 520 case which will be referred 

to hereafter. 

r. b:aaarnja diH not rightly uree that the princhies enunciated in 

these cases have been doubted or diluted in any of the later ru!inas 

of the Sunrerrie Court itself. Tut, he ured that what bar bean c::pres- 

sod in Sona: 	Sawn's case was correct and sound for the very reasons 

stated therein as also the new dimension of Article 14 of the Consti- 

tution evolvee in Savanna's case and elaborated in 	anehe S ur  i's 

case and the extended: eanin given toA"ticle 71 of the wonStitution 

in Oh-a Tellis' case. 	In other words, Or. 1eraraj, maintained that 

the principles enunciated in Sinha's and Seddy's cases were no longer 

good law and the law had been correctly expounded by the Sibbi: 

high Court in Sonan La:ia's case. 

23. In Sonar:: Lama's case, the Sihkim Sigh Court vms dealiiw 

with the compulsory retirement of Sonam Lawn and two others under 

We 29 of the Sil*irr Government Service Sules,574 (u1e 9 ) 	hic' 

reads thus:- 

"22(1) notv:ithstandinr 
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Pg(l) Notwithstanding the provision of Nule 

93, the Govern1;ient, except where ",ule 101 nay 

apply shall have the exclusive right to retire any 

Government servant who has attained the ec 

of 50 years or has 	rendered not 	less then 25 	years 

of service, if 	it 	is 	of 	the ocinion that it 	is 	in 

the nubiic interest 	so 	to do, 	by givin tiimnot 

not less 	than three 	oaths'  notice 	or three months' 

salem jailer of such notices. 

This rule corresnonds to Cub 50(j)  F:, Cube d$ of t'e Pension Cules, 

ule 1(2) of the lbd Aries and Note-I to Cule 325 of the CfhdT. 

The 	no'er con ierre0 by this rule on Government of gi'*jw is the 

very poe'er conferred 	on 	the appropriate 	authority 	under 	one 	or 	the 

other Cube noticed 	by 	us. On 	this 	very 	contention,Chettecharjee, 

Acting CJ. exeressee thus: 

15. Art, there is yet another we1: to 1001:  into 

the netter. It is true that in TJnioi of India v. 
J 	 AlA 1271 SC 42:(U71 Lab JO 3) (sunra) 

it has been held by a two Judrm Thach of the: 

Supreme Court (at nAb) that before an order cf 

co :TTrlsory retire ent is passed intcr'ns of the 

reinvent rules, it is not necessary to cor,pQ,  with 
the rules of natural iustice by givine the Govern-

cat servant concerned any opportunity to show 

cause aminst his co: pu1sory retirement. As already 

noted, hLSO(i) of the Fundamental Aries, which 

was beir.g considered in that decision, conferred 
17 absolute rL-',it"to the Government to coenulsoril:. 

retire its servant. And it has accordingly been 

pointed out by another trIo Judge bench in Union 

of India vs. .Ti.Ceddy, AlA 1230 SC 523 

at 0520:(lflbO Lab IC 221 at p.223) that "the nrovi-

sian gives ar absolute right, and not merely a 

discretion, sad, therefore, i a oliodlv eaclnes the 

rules of natural justice. Aut, v:hether or not 

absolute power is anathema under our constitutional 

order' 



orderba1dev Gaj Chadha AlL lOfli SC 70 at p.71: 

(lfCO Lab IC 1124 at p.1125) (supra) and is, therefore 

to be read do"n, itnust be noted that  

of the TWO Lules does not confer any absolute 

right or pov:er. As already noted, an order of 

connulsory retireIent obviously denrives a person 

of its livelihood aldev Saj v. State of Punfah, 

/J . 	] 	 at nac 	: O't bib IC 021 

at 	p.020) end as already noted AMC- forc,it has 

bean recently settled by a unanialous five Judge 

flenc' of the Supre'nc Court in fllr Louis v. 

	

o bav 	unicinal Cornor tion, (1005) 	5CC :C 

at 	'n. F71/572:(AIL 100° 52 102 at tn.12 -lbd)(sunre), 

that the right to life conferred by Au .1 of the 

Constitution inclurLas the riht to liv: lihood end 

that any oersan, n:hc is deorived cf his right 

to livelihood excegt accon%7 to just and fair 

procedure established by lav, can c0ollenge the 

denrivation as offendjn the richt to Ii 	conferred 

by Art.21 . It has been observed (at p.500), that 

'if a person is deprived of his fob........his very 

right to life is put in leonardy. It Of been obser- 

ved 	further (at 1077h :ith reference to 020. 1oyappaAl00 

I071 SC On (1070 Lab IC 027), 1 nneha Gandhi Al 1 1070 SC 

507 and the v'ave of decisions follo::in 	bine!:a Gandhi that 

it is far too well settled to ac1 ait any argu: ont that the 

procedure prescribed by la~ for the deerivation 

of ftc riaht conferred by Art.01 :vust be fair, 

iust and reasonable. As ohsrved tv Thanvati,J.(as 

his Lorcshi:, then ''as) in Francis Coralie chin 

(112 1201 SC 740), follc::ing tc 1 lewkc n:ave 

that,it is for the Court to decida in the exercise 

of its constitutional pov:er of judicial revlon v bo-

ther deprivation of life or personal liberty in a 

given case is by procedure v'bich is reasonable, 

fair and just or it is other'ise1 	These observa- 

tions have been onoted v:ith agproval in :Dlga Tellis 

(sunra,at n.577). 

hiS. So the procedure resorteC to in a given 

case, n:herebv the right to Ii vdihooc' or any other 

right conferred by Art.21 is in:na.ired, ivust be 

reasonable, 
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reasonable, fair and just. As observed by Ciiagv'ati, 

J., in haneka Gandhi (Aln 1978 SC 507 at pJ24 

(supro) "any procedure which pernits iapair:ne.nt 

of the constitutional right.....without giving reasona-

ble opportunity to show cause cannot hut he con-

dewned as unfair and uniust'. It may be recalled 

that as to procedure in general, so:eev:hat si; lilar 

ohservationsv arc mode a! ost three decaces aoo, 

tho'.ih in a different contet,hv Fosc,J.,  soeching 

for a three JuQe Bench of the Suareme Court 

in 	nra 	inghAl M5 SC 42 at 042 to 

the 	effect th at 	there must be ever eresent to 

the 	ind the feet that our lows of procedure are 

grounded on a principle of natural justice which 

recluires that iien should not be condemned unheard, 

that decisiorm should not be reached behind their 

hachs, that proceedine that affects their lives 

and proaertv should not continue in their absence 

and they shculd not he precluded from participating 

in thev. It was observed further that thou:h 
ti there must be exceptions and where they are 

clearly defined, they must he given effect to, 

hut tahen m' and larre, and subject to that proviso 

our laws of procedure should be considered, wher-

ever that is reasonchl' posshle, in the liTht of 

that orinci W It true that these observations 

were made in respect of judicial proceedinas and 

as aohte& out in /B.Braipa!:AIB 197P SC l) 

at 517, AM very recently it was the oninion 

of the Court that unless the authority concerned 

,.-,,as recuired by the la under which it functicns 

to act judicially there was no room for the applica-

tion of the rules of natural justice. But, as noint- 

cc1 	out fLu t1her 	A 	ra ma 	(snore) 	"the vali1it 

of that limitation is now guestioned and "if the 

puroose of the rules of nafl ral justice IS to prevent 

u:iscarriae'e of justice, one fails to see who those 

rules should he made inapnlicahle to administrative 

enuires'. The five-judge Bench in A.B.Braipah 

(supra) infact referred to with anorovc.l, the obser-

vations made by a two-Judge.  Bench in Binapani 

mci ALP lY7 SS 1209 at p.1272 to the effect that 

'even 



"even an eh dnistrative order which involves civil 

consenuences........:nust e made consistently v'ith 

the rules of natural justice'. ?;inapani')ei (supra) 

was, however, distinpuished in J.'d.Sinha APP 1971 

SC 40 at p.43:(l27l Lah.IC 8)a.t p.lO)(suprn) and 

it was pointed out that as an order of co:epulsor'.' 

retirceent does not involve civil consequences 

in the sense of loss of any benefit a lrcndv enc'l, 

rules of natural justice are not rceuired to be 

coipli•d with. And as already not iced, another 
reason for - 'hich rules of natural justice were 
ho]d to he inswn!icahle to a case of cowulserv 

retirewent was, as exolainec' in the later decision 

in hf.eddv, 'J 109 S7575:(lPc9  LCK IC 771 

at o.?23)(suora) the relevant nrovision ivcs en 

a t sol ute  rieht to the Go'ern :ent and not :eerelv 

a discretion, and therefore, it iwnliedlv CXCIIHes 

the rules of natural justice' It wust be noted that 

innone of these decisions, the cuestions as to v:he-

ther an order of coaculsory retire: ient i:nnaira 

the constitutional ripht, lihe the riht to livelihood 

conferred by Art.Pl and 'hether the arocedure 

therefor is accordinaly reouired to be fair, just 

and reasonable and consistent with the rule of 

natural lustico, were all considered. Tut, as already 

notod in 4alye 	 vtc of  

51 Pffl at p. ef:(i?d La' IC '71 at n.'7)(sunra) 

it has now been clearly ointed out that an ordr 

of co :auisnrv retire aant 	affects the live1ibcy' 

of the person in whose respect the order is we dc 

and te unani: :ous five- ludee 'ench in Olea. lellis 

(171) 3 ?CTf bdC at ?n.57472:(A1 1 1970 PC 

at Pp.l23-194)(su7ra),has ruled that the ripht ta 

life conferred by Art.?l includes the ripht to liveli- 

hood and that 'any person who is denrived ef his 

rieht to livelihood eacept accordinp to just and 

fr:ir procedure established by law, can challenr:e 

the deprivation as offenc1 in the ripht to life confer- 

red 	by Art.2l. And in. oncha Gandhi AL I 197F 

PC 997 at p.PPd(sunrc), it has been ruled that 

'any proceaure which perw its iwnairseent of the 

constitutional 	ripht.......:ithout 	aivina 	reasonable 

opportunity 



opnortunitv to show cause cannot hut be condemned 

as unfair and unjust'. And followirn the 2daneka 

wave, it has nov,  been ruled by the unanimous 

five-Jud'e Yench in Olga Tellis (suara,at p.51);(at 

p.lflg of AI),tbat "except in c a s e s of urencv 

broob no delay', 'no denartare from the 

audi alteraw nartem rule ' - eer the other side' 

could ha presu c' to have been intended . It haS 

been fuled further (svpra,at nJl):(at p.I 	of Al ) 
that the ord)nary rule which regulates all procedure 
is 	that persons who era li:elv to 	2 fftri h" 
the nro-o: action must ho r.fforned an opnortanitv 

of being heard as to v'hv that action should not 

be tahen" and that "a departure from the funda-

aentel rule of natural justice nay be r,rcsu In 

to 	have been intended ...... oni'.' in circumstances 

which \varr3nt it' and that sucij circumstances 

must be shov:n to exist, when so required, the 

burden being on those, who affir' -  their existence." 

17. It mast be state:' at once that in theSe 

cases no attn t has been in the affidevits or 

h the learned Advocate- eneral urin arcu -n' - nts 
to show that such circu::stances existed in the 

case of the Detitioners which broohed no cbalav 

and whch 'arrE.ntec1  that no cuw'crtanity of bein 
heard couP b2 1ve1l to the oCtitianors. As the 
ae when one has crossed fifty or more and one's 
fa :ilv resuonsihilities and sombre of life's evening 
arc Ii':elv to -'cigh on hi 	most heavi]y,it isneither 

just nor fair nor reasonable to suddenly denrive 

such a one of his source of livelihood on the 

strenath of a decision arrived at behind his bach 

and without giving hi any onportunit of being 

heard in the matter. Jthout such a hearinr-, a 

decision, which may othervise be right or just, 

would not appear to be right or just, 	kyxr 

end as pointed out in 
Olga Tellis (at n.52  of SCC):(at n.!flP of AlT 

C l)(suere),"thc anpearanca of injustice 

is denial of justice. Puch a hearing has been re-

garded to be so essential that failure to provide 

for 



for the ssvae v'ould affect the decision even if 

it appears that the hearinp v'ould hvc nacic no 

difference. As has been pointed out by a thre - _ 

Judge Tench Of the 'uprcrc Court in S.L.T apoor 
v. Jaanohan,(A.I7  Vbl fC lfl at 	l7), "the 
renuire :.ants of natural justice ai'c 	et only if 

ornortunitv to represent is piven in vie: of pronose' 

Oction and 'the princilcs of naturel justice 

of no exclusionary rule dapendant on '.v'ether it 

aonld have aade any difference if natural justice 

ha been oserved necause the non-observance 

of natural lustice is itself nrchudicc to any sun 

and aroaf of orejudice indeaea'ent]y of areof of 

denial of natural justice, is nnnccessarv as if 

ill CO OS fro a person a:bo has denied justicc 

that the person a*o has been denied justice is 

not nrejudice 	These observations have been ciunte 

v-ith acinroval in Clan Tellis (atn.fld cf CfT):(at 

r.27,,1 of AI' )(sunrn), and it h a s been ruled (at 

p.?2):(at n.lP of AJ)thc contention that hearin 

'need not be 	iven of a nronosc d nc:tior because 

there can ncssiblv he no ans' -ea to it, is contraay 

to v:ell recoanised understencira of the real i::nort 

of the rule of hearin. In this viev-, therefore, 

the La auncd orders of the cO:nulsorv retire eat, 

affectin the riHit of livelihood of th° -intitinners. 
a'inear to he had for non-osorvance of the rules 

of natural justice.' 

In reachint these 	conclusions 	his 	Lor'Js'iip 	no- 	crc 	holds that 	t' c 

ma 	laid 	dov.n in 	inuas and 	Ce(d 's 	cases 	v:as 	no 	lonnr rood 	la 

ditbcut 	so holdina, 	v:ith resnect, 	it 	a:as 	not 	onea 	to 	bs Lordshn 

to 	u)bold 	the contention urcrer' 	for 	the 	°etitioners 	before the 	Coart. 

Co 	this 	short 	ground, 	ye find 	it 	difficult 	to 	subscribe 	to the 	vi --- -a 

exoressed by dis Lordship on 	this 	point. 

2d. In unliolc'inn the ver -  contention of the anolicants uracc 

he fore us, the learned 	ctica Chif Justice had relied on the ruh:s 

in - aneha Candbi's and Cla. Tellis cases. 

2a.The 	I 
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25. The decision in deddy's case x'aS rendered by the Suprene 

Court on l-91979 1on7 after the Suprcne Court had evolved thenca.' 

di:nension of Article Id in Coyappa's case decided on 23-161572 and 

elahorated in 	neha. Gnnri's case decided on 25-l--1275 . 	. 	If 

that is so, no Court can assu ic that the decision in 	edIJV'S ctsc' 

haV been rendere4 ser iccuria:: as that voald he tac inavitahic result 

inhoWinr,  to the contrary. The lea of bindin orece:hmts recomised 

in Article l,l of t1 ie Constitution does not nern it nay Court or irib 

nul V indules in such an enercise. 	5 : :ust on this scorr itseli 

n:ith resnect, dissent fron the vie 	enoressed h1 : is LcomVin in 

Sonan L:r's case. 

25. 	. hut 	v:e 	have 	eneressed 	in 	une:a 	Gandhi's case 	euullv 

neolies 	to 	the 	vie': 	exaressed 	b:: 	the 	learned 	 flctin Chief 	J i:sticc 

in 	Cla 	Telljs' 	case 	also. 	 fivesi 	cther'isa 	on 	the 	nature of 	non'ar 

conferred 	by 	Cule 	550)F. 	and 	the 	conseonences 	that ensue 	' -hich 

do 	not 	result 	in 	civil 	conseaucaces 	on 	a 	retires' 	civil servant, 

do 	not 	see 	as 	to 	lc - 	Article 	21 	of 	the 	Constitution 	can 	be 	reliec 

on 	to 	sustain 	the 	contention 	of 	the 	ardicents. 	o arc,tncrefore 

of the via -- 	that 	AN Tellis' 	case 	c'oc: 	not 	rEally !aar on the 	caustic::. 

27. 	One 	other reason 	piven 	by 	the 	learned Actine Chief 	histice 

to 	s:stcin 	the 	contntion 	of 	t':e 	aetitieners 	before 	hia,' - hic' a: 

else 	reiterated 	before 	us 	h - 	r. 	oaraje 	is, 	-uIc 	55j) F7,confr:rrad 

an 	eassluta 	neat 	on 	t - overnn(-.rt 	to 	retire 	a 	'°ovcrn:nent servant 

nhile jiulc PT 	did not provide 	 for such 	a ri,rht. 

25.Cule 	PS 	of 	the 	Sibbi:: 	- lules 	corresnoflr!S 	to 	Tide 5'(j)F 

:bile 	Anle 	55(j)FT 	e:nplovs 	the 	tori: 	'absolute', 	Aule 5? 	e 	']os 

the 	tern 	'exclusive'. 	c 	are 	of 	the 	via": 	that 	in 	the content 	bet 

these 	WE :s really 	::enn 	one 	and 	the sane. 	If 	that 	is 	the 	true 	i.art 

of 	the 	Tales, 	as 	also 	ruled 	by 	the 	Supre:: e 	Court 	in TaSd;"s 	case, 

then 	there 	is 	hardly 	any 	pround 	to 	distinnuish 	Sinho's end 	Teddy's 

cases 



cass to hole that a. civil servont v'ns entitIc for an ore)nrtllnitv 

of hearin,b before his retireenu 	ut, more i: eortant than all 

these is, there isnothin 	lihe an 'absolute' oo':er in our conutro 

	

:overne by Constitution anctm rule of Ie:. 5 'n this esoect 	n'e in 

!-., is treatise ' 	iinistrative Lee" (Fifth Tition) hen eNorcssnd tee: 

It is a corinel r::io: , occor'in !'.', that evcr: 
a her lcal Ii. Ats, ho aver, 	Va the la'vu 

of the e no---erina Ant. If the court fins tnnt 
the o--:er has been exercis& onrcssiveIv or unran- 

or 	if there h a s bc-en so::e proces1 ural 
failin , such as not alien ma a rerson affecter' 
to: out for -  :ur 	mis cas ,the act 	in con A,  
as 	unle :fel. rltiouF la:vers none arin' for 	overa- 

	

eat rcn:rt:aentS often arue that e-- 	:st cc;- 
ferru;-fatterc 	1iscrctien, the': are e'iItv of coaati- 
tutional:leshe' :• 	inFetoreP 	r'iScretionecfl:e't 
eaist There the rule of Ia': reins. The notiom 
of naiL it 	never my have no dccc in the 
syste a. The Sc: ie truth can he ee- ressec u: sCum - 
that all ena:nr 	1 s 	coe lanf 	: 	z, 	no:' 
the 	noe' er to prevent abuse is the eci -  test of 
effective ju:iciaI control. 

- a are,thcrefnrn, of the vie::,thnt this :ronnc to sustCin the cc;tea-

tioe,it: respect to the learner Ju:' c, is uno::V. 

33. 	yea 	otberviso 	the 	3 u'are. a 	ommrt hcu 	not 	or-' :tiv: - t':c' 

ailiction of 	niob altera 	narte. 	on 	the orc:ue: 	that 	eu:: 

F baa 	coafcrru 'aeolute' 	rVht, 	but 	ha ative ' 	the 	so 

te rat -are 	of 	a'- er conferrer' 	hu 	that 	- ule ne 	its 	coir - 'ocr 

on I a 	civil 	seruant. For 	all 	these 	reasons, "it 	resoect, 	- 	re rat 

our ine!ailitv 	to 	sn'scriha to 	the 	vie 	'a 	c; reran ' 	in 	3e;a: 	La a's 

case bvtha 	learner' Actin3 	Chief Justice. 

gn Ca the foreoin3 ciscession, :e;ci: that the a.enlicanta 

v'ere not entitle( for a sho':: cause notice, consierotion of their 

reuresentation :nuch less an oenortunitv of oral henri;:: baufor: t'c 

annroeriatc authority =& its orcers aaninst the n':nlicantr. 

31. 	Ta. I hmcraia wr& that cc 'alscr: retiree::. t or 'ers 	7 0 

anainst the anlicents were nothine hut 'concenlec nunish: ents' aa: 

'a'ere, therefore, violative of Article 711(2) of the Constitution. 



32. -c are of the vie':: that this contention of 	r. 	asnr in 

is also concluded by the Suprene Court in tle cases noticed by us 

earlier. 

3?. In 	irhn's and hecv's cases the ?unrei c Court had ruled 

that co 	alsor\ retire: ent does not result in civil conscucacss, 

as 	not a onnish;:ent and casts no sti a.. a on the nomor rc tired. 

-h civil servant retire:' under ode5fl(j) is entitled for nension and 

ot'er tar. :ina I ban: fits in accordance KtV t c 7idus rcnlatinr  the -. 

If t at 15 Sn, it is iacnncsiv: his to bol 	Oct the orders or retire- 

Teents are 'cooccalea aunish eats' and are violative of 'rticic 211(7) 

of the 	o!stiUtin::. 	. a sac no 'a cit in this contention of 	r. are- 

r:'ja 	r:riect tb: 

2?. 	dn arcin has ureed that decisions to retire each of 

the ru-valicants, hav07 renard to their u:iblc:sis'ied and excellent record 

of service lncontraveatian of the circular instructions issoad thereto 

by 	avern':cnt, 	':as baser on no 'eateriel or irrelevant 7 iat ,-.rial 

nd 'ens ':'::i :sicai, nr'itrary, totally unjustified and limed. 

37. 	7ri D-  nrriaiah has erred that On retire: 'eat of each 

of aenlicants '-'as in the nualic interest and ens based on rei-e'-ant 

:atarial and tbei cannot he ear We,  ha this Tri'hurvd as a To'irt 

of a'-'enl. 

34. hcfore denim: nAth this point, it is first necessary to notice 

the 'codalitv adoatod by us in doa.Iin' 71th the sae. 

3' ::eerin:: 	7-r. -aaareja 	generally 	on this 	noint, 	cc direct- 

ed Ph ?ad: :arajaiah 	to 	rnai:o 	available 	the 	oririnal records to 	decide 

':'bether there ins 	;etcriel 	and 	adiether 	such raterial 	eas 	ruluvant 

to 	the PoNsim reec':s: :', 	'-rith 	1 NO 	be 	rca 1.1 1'' CO.!  

cml: :in that those 	records 	should 	not 	ho 	sho':'n to 	the an:iiccats 

or their counsel 'ebich "as seriously countered by the latter. 
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3C. 	V,'e 	then 	henri co,  nsel 	on 	this controversy, 	ornllv overruled 

t:i,. 	objections 	of 	Fri 	Fec1 nrnjr mb. 	'.e then 	"e 	eveilebJe relevent 

records of each anolicant to 	i'r.nrajQ to bes1:o:n 	to the concerned 

aiYIIic3nt 	only 	to 	tahe 	instructions fro: thot 	epnlicunt 	on  ly and 	then 

cerd 	both 	sides 	on 	this oir.t 	fully. .0 	no: 	nroceeci 	to :ivc 	our 

rcero:s ior rcjoctin 	the onjc:ctions of bri Fec' ere mm 

7. flri Pac1:ernjaicdi stro::lv ro!vin' on an unrenorte:' ru!iiv 

each of thcTrihune I in •'. bh'A A 	- 

v. HJ 	1'' L 	•A,'1' (iso.h'1icr- 

tic): 	o.1/2  ') cmi: 'ci erivilcre 	 st the 	tc oub'. 	' t, 	r. 

counterec' the sn e relvin: on the mime of the )clhi 	ouch 

in '.hb1hJIif v.U. i. 	I. •i:h. 	 I C .I..'. P 

order of retire:':ent :ac under ule f() F, does 

not disc lu' 	- reesons or ::aterial on ::bich thesuc is ' edo end 

issued hi: the authority. The order ::ec end issued onP dccl:rec 

thet tIie retire ent ::ns in public interest end nthin 	r :orn then 

th:t. 	before a ieciion is tebe: by the euthorit" c 71 	counic - 

te., there s onbf be r solute secrecy or confi 'e:t:ht' over t 

cc 	en: herd!: 	iou'ltn". 	UC, aftcr thet r:':it en' rate i' ' ei 

t at 	o'- cr/c :cii(u' 	is 	S 'ici i 	c :1l 	c 	1 	 -' 	 ci '1 

s:rver:t,it cii! be sc.:n'bet strunne end odd to hold thet onl thc 

Tri')uncl should rieruse the: an the concerned onelicant sboulc not 

reruso the:: even before the Tribune! and ::nbe his sub' ':issions on 

'e are of the vie: thet the course su - estc'1  

rajeich v'ns tote!!: unfair to the ocealic:ts end cii! nince the Tribi'nnl 

itself in en e: ':barrnsin: position. T. the other hand, tc course 

ioetec' by us •'ould he in consonance ::ith the rrinci:lec of nrtur:.l 

justice and fair nlev and c:iIl do justice to all the coat astants. 
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fl°. In Sonavane's case before a ivirion ench of the O.bnV 

-1cricK consistin 	of Sri h.C. Cad;il, 	on'bIe 	icc-C!inir 	and Sri 

7 .°rinivason,on'h1e 	e:nher, the 	o1icant had souuht for a direction 

to the Central Lovurn. cnt to uroduce the records and fibs relsitinu 

to his retire ont undor Vulp 	(j) 	nnd also per it hi 	to hsonut 

thoc rcur'rds 	hic'i 'cur onms& K7 ts 5-ovcrn ci it ci :i :in "rivi!u 

for their nroducticn and inspection:. 	n 1"- -1 	the .C1C 	1l.o'ced 

On an 	cntio: in part, overrolu the privUu, cia i'..:'. cy  Ssvcr:r :unt 

and diruct::' thu production of reccrds. 	V are not ra all' encurns:' 

'iti On us act af ti ::attsr as 'nvern ant 'an" not no: 	ri''tb' 

clad n: sac': nriviiccc before us. 

at, or tIe Cuestio:: of per ittin sin a'1inunt to ocrain, 

the records, the 1 each spcnhinc throunb !ji D.Sn i n ivnsan , 	onHlc 

'e: ber v'ho v:ns then a r:e:cbcr of that Peach 1 'a.'t is no':' a 	(-- 

of of the . 'nn"c:lore Peach, ex'sressed thus: 

IC That is not the end of the anatter. 

rust no':: advert to a rota cr aecullair situation 

created b" 7u'le57(). 	jor - :aliv,n."aen pros uctior. 

of docu. aents by one nart: to a. liti''ation is ordere.' 

by the Court,these docu eats have to he sho"r 

to tue other nnrtv. AS nointed nut errlinr,the 

doctrine of natural justice is caclu- s 	fro : t au 

rvie": of We f) and in cannot i .:nort it 

into tint rule: if we :ha' so c'ccculd be i'nerin 

thu 	. and ite of the lerisiaturc(hI. 	1:71 SC 

If v:e per: sit the cocucients culled for above tohe 

S'io':'n to the canlicant arc' hearirc 0'' ectic'a5 to 

co::ao::iror retire. acat based on a:atericil contained 

therein re v:ould be in portin[: the doctrine of 

natural justice, albeit anal stripe after the co anctent 

authority 	has 	ordered 	coanalsory 	retire:: cut. 

'hen ye are called unon to decide ":Iiuther conrail-

sorv retire: aent has beer riphtiv ordered, 'cc or:, 

really oshed to stand in the s1'oer of the arnro-srinte 

authority ''hich too': the deciriu un:cr Adc 	(j) 

but suith one restriction viz., if there is so:.ae 

relevant iaterial for arnivinr at the decision 

C, 



v:e 	voulc not he right to no in, to its adcquac 
and to substitute our opinion for the opinion of 

the anronriate auithoritv. If there is no ranteriel 

to co::c to the renuisite opinion, or if the eeterial 

c•onsi'cred hv the noronriate authority is irrelevant 

:e 	v:oul: 	bc justi 1,0e in Satt ire 	[S1(O t'O or'er 

of 	co 	ulsor 	retire: :eat, but Or arrivii 	at a 

conclusion 'ac cannot :oae t 2 : :eterirl consiHre:' 

by the aeroeria.te at:orit' -  available to t'e anoli-

cent an:' Ave hi an op-:ortunitv to ste- c his 

onjectiers has' thereon. :::t the aprnpriate 

a-uthnrit -  is ::reclu'e' fr: i doiv an -1er t']errlc 

'cc cannot co. 	Therefore, we a on!: direct that 

the 	dcc:' cats an:' recrr(s or a for:.sei 	b 

onh to us to enaldn us to doter :iac: La validit' 

of the action chellanocd in the :aein annllcutina 

and not tn the annlicam 	a arc a-:arc that 

in AM 1973 q7 19•'17 it yes observe:' the.t there 

ear no point in the Court seoin the rccnrds '.'ith- 

cut sho'::in the 	to the other sid, hut that 	as 

not in the content of ThIe 	(j) hich co:;nols 

usto deart fro:. the nsre:a,l eractica Jr this roTor:'. 

ri 	a - a rra]air* be ured for nccatin this stat: ant of 

We dealjie v-iL ?oint-2 e:e have held that tie nrioci'la 

of 	nub 	altera z 	cTrte 	a: no 	aoelicati'on 	before 	the 	enronite 

ruthorit': 	tebes a 	cion. 	at, that 	state :s. at, 	odth 	reenact to 	the 
cannot ho 

cv 	:oncb in 	oaa.vancs easeL eroicate: 	after 	the 	decision a 

been 	taben anu the 	en 	:c 	is 	crllea ad 	he 	the 	a ITinvV civil servant 

before 	the 	Tribunal 	eadar 	the 'ct. 	a 	are 	of 	the 	vise: 	t:t t 

stotce eat 	::nde in 	honavcnes car: 	that 	the 	fart' 	at 	no 	stare can 

noruse 	and 	nohe 113 	sah:aissions 	over 	vden 	the 	Tribunal 	aces seizar 

of 	the 	netter does 	not 	necessarily 	flon 	fron 	the 	rulim of 	the 

hupre:ae Court in rinha's 	case. The Inter cronesition does not nccos- 

serilv floa: fro:u the fornci% 	a arc of the vice that to facilitate 

a nroer hearin cad consideration of the onestions the course o 

have adooted, far froY7 doin 	violence to the princinles cnuncit to 

in SmaY case v -as only in conforeit': 	itb the arinciles of natural 

justice, v -hich is even described as fair pitu' ii: action 2nn sound 

enemies of ad :inistrc.tion of justice. 	Another reason aiven b'' 

1 toe 



-27- 

the 	learned 	e;uher 	is 	that the 	Tribunal 	in deciding 	an aoplication 

under 	Section 	IP 	of 	the 	Act is 	really 	asked to 	stand 	in the 	shoes 

of 	the 	appronriate 	authority. Ve 	are 	afraid that 	this 	is too 	broad 

a 	statel:ent 	which 	does 	not flow 	fron 	the true 	nature of 	power 

conferred 	on 	the 	Tribunals 	under the 	Act. For 	these 	reasons and 

others set out earlier, with resoect to the L)oalboy bench, we regret 

our inailitv to subscribe to the viev:s exnressed at porn 13 in Soon-

vane's case. 

47. Cn this' very cuestion, the g)elbi ench of the Tribunal 

sneahing through Justice 	..adhava hec'dy, F on'ble Chairnan ii 

anerjrc's case had exarossed thus: 

............hen 	the 	validity 	of 	such 	a 	recornendation 

cannot 	be 	judged 	''itbout 	pursuing 	the 	record, 

such 	record 	cannot 	he 	treated 	as one 	the confiden- 

tialities 	of 	which 	should 	be 	preserved. 	The 	Tri- 

bunal 	cannot 	withhold 	such 	record 	frorn 	the 	parties 

lihely 	to 	be 	affected 	by 	its 	decision. 	In 	disclosing 

this 	naterial 	to 	the 	parties 	to 	the 	litigation, 	no 

prejudice 	would 	be 	caused 	to 	the 	State 	or 	any 

of 	the 	officers 	concerned. 	The 	menhers 	of 	the 

'.°.C. 	and 	the 	U..S.C.are 	hichlv 	olaceil 	authorities 

who 	will 	not 	be 	in 	any 	way 	ewbara.ssed 	by 	such 

disclosures; 	nor 	is 	their 	freedon 	and 	candour 	of 

exoression 	of 	opinion 	affected 	by 	such 	disclosure. 

In 	discharge 	of 	their 	official 	duties 	day 	in 	da' 

out 	they 	assess 	the 	perfornance of several 	officers 

objectively. 	'Phen 	their 	assessrne nt 	or 	reconnenda- 

-' 	\ tions 	are 	challen:ed 	in 	aporopriate 	iudicial 	foru 	s 

any 	disclosure 	of 	that 	record, 	in 	our 	opinion, 	will 
c not 	cause 	any 	injury 	to 	public 	interest. 	In 	our 

vies ,far 	fron 	causin 	injury, 	it 	ould 	advance 

public 	interest 	and 	lend 	assurance 	to 	the 	public 

in 	general 	and 	the 	public 	servants 	in 	particular 

that 	they 	are 	being 	treated 	justly 	and 	fairly. 

question 	of 	security 	of 	State 	is 	involvOrl 	in 

these 	records 	now 	placed before us. 	The 	production 

of 	this 	file 	and 	the 	disclosure 	of 	its 	contents 	is 

necessary for a just decision of this case". 
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'c are in respectful agreement with these Views. These then were 

the reasons on which we permitted the applicants to peruse the proce-

edings of the s creenins and review co':niittees concerning erich 

of then only. 

In dealing and deciding cases of compulsory retirements 

CovernT ant on 5-HOR lied imued detailer' instructions arid thc 

are arinted on pages 290 to 233 of Appendix 10 of 	ut'lusarir 's 

Pension dules, I?.f H(iti'ia and they have been seplementerl _,v  

'overnnont in its letter 'do.F.1fl(127)/\Tig/?5 dated 8-I1-199. 

The instructions issued by yoverneent on 5-1-1073 and/or 

F-IPIP45 are not statutory and are issued hy °overnment in exercise 

of its executive powers to carry out the ohects of 7ule 5fl(j) 3  

and other corresgondiar duies. These circulars are not lays. The 

circulars are issued for the n uidance of officers. he cannot treat 

the:.: as edicts or laws that renuire an absolute and ninutest co mph-

ancc by everyone at ever, stare. 

lie find that in conformity with the circulars a screening 

ccm' Attee consistin 	of four senior officers had examine" t'r cases 

of applicants and others and the same made its detailed recomenda-

tious r:ich were then examined h:' a revie committee consistinr 

of two senior ?ecreteries of ?overn': eat, whice were eperoved 5v 

the Finance Minister on 	-l2-l9? 	5rom this it follows that there 

was substantial compliance with the circular instructions issued by 

Government. 

4S. d:e find that the applicants in Applications 0032, 500, 

735, 71 and 07? of 1933 have heen retired on the ground that they 

were 'ineffective' and their 'intenritv was doubtful' and that applicants 

in Applications 1os.435 and 077 of l9?3 have been retired on the 

grc::nd that their 'integrity was doubtful'. 

47. In reaching its conclusions, the screening committee had 

adverted 
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to various circumstances and details collected and placed before 

it. In the case of applicants in Applications Nos. 132, 435, 735, 751, 

877 of IPBG,two members of the committee who were Commissioners 

of Income-tax of the 1(arnataka Circle under whom the),  were workini 

have also opined that their 'integrity was doubtful'. In the case 

of apnlicants in Applic:ation No.79 of l8E, the same two me ubers, 

had also opined that that oplicant hur not shown imnrove ont in 

his v:or: and punctuality. 

4. 	N have or rcfulI - ' read the proceedings of the screening 

co::a ittee Ofld tm review Co vFiittec. 	c hove neruse 	the C.Th 

of all the anplicanl and consi'tcred the sub issions wade on all 

of them. 

dh. An cia: iw ilon of the proceodinns of the screeninc comuit- 

tee concurred with by the review corIrnittee an the 	inister,establish 

that there was material for the anpropriate authorit': to retire the 

apnlicants under Vdule  530) Fd and that material was relevant i3te- 

rial for the decision. 	Cien once this Tribunal finds that there V  as 

material and that iaterial was relevant to the decision, this Tribunal 

however,extensive and wide its uowers are under the Act, should 

not emhorh on an inquiry into the matter as if it is a Court of 

anneal and re 	a different conclusion. Cn this short rrounn this 

Tribunal should reloct the challen'c of the angliconts to the orrNrs 

ware acrajnst the" and the various erounds ureed acminst them. 

5$•  We now oroceed to consider all other grounds urged by 

ID r. Nag ara a. 

57. 	IDr.Nararaja 	had 	urced 	that 	the 	CRs of 	the 	apnlicants 	were 
- - 

/ the most 	reliable 	and scientific 	material 	and other 	riuterial, 	if any 

: 	 - was undependable for a decision by the aparopriate authority. 

- 	• 
- aS. 	hpt'ver 	he - the 	value 	of 	ms 	and their 	(l epen rl ab]lItv for 

114 

- considerin 	nra - 	criuns or 	retirements, 	it 	is 	not possible 	to 	hcld that 

they alone 	can 	and 	would constitute 	material for 	considering 	retire- 

rients 
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rnents under iule 51(j) Ft There is no prohibition for collectin 

other material and depending on the saxe in taking a decision under 

that Dule. Both on principle and authority, we find it difficult to 

accept this contention of Dr. Naara jr . 	e, therefore, reject the 

sane. 

5P. Dr. Yartaraja has next contended t at on the aenuisitien 

of 	iovahle and ie novahie Dr000rties dealt by the screenine co 	wittee 

the 	anolicants had obtaine' prior 	sanction and had 	I 	:narte( 	the 	renal- 

site 	infornation fron 	tine to 	tine 	and that beina 	so, 	the 	screenins 

con xittee could not 	hold 	tie integric 	of the aprlicants 	as 	doubtful. 

assune that 	the 	ac!uisnion 	of 	thepronerties 	had 

been properly reported or sanctioned by the authorities fron ti •e 

to tine. ut, that ;abes no difference to ascertain whether there 

has been disproportionate acciuisition of properties or to hold that 

the integrity of the civil servant vas doubtful. 	e see no rierit 

in this contention of Dr. 'agaraja and reject the sa'e. 

61. Dr. Nagaraja has contended that it was not oner to the 

screening coxinittee to rely on suhjective  and unverified oainion 

of its tv.o :ie:ihers to doubt on the intenritv of the anslicants. 

2. On certain analicants noticed ha as earlier, to nc uers 

of the screenina co;nnittee a:ho were functionin or had functioned 

as Cox:: issioners or Deads of Offices under whoa: thea had served 

or 	v:ereserving 	had expressed that 	ticir 	integrity 	was 	doubtful. 

' F 	must 	not 	forget that 	those officers 	had 	closely 	v:atched the 

D1orieance 	of 	those applicants 	and 	were 	co: inetent 	to exoress on 

thir 	integrity. 	If 	that 	w a s 	so, then 	their 	considered oninion on 

thee: 	was 	relevant 	and could 	he acted 	upon. 	he 	find 	no reason to 

discard their opinion at all. 

(3 	On the perfor: nnce of the anlicants in their official 

career 
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career and their integrity,the members of the screeninc cor nittee 

who were not biased were the best judecs. This Tribunal cannot re-

appreciate their views and reach a different conclusion on the insi 

d]xit of the apolicants. 	:'e cannot examine their Cnnc!usions as 

if we areourt of anneal and reach different conclusions. 

the foreoinrr discussion, we hold that there is no merit 

in the chnJenee of the n-)phicCnts to the docisicas reached an t'  the 

orders mad thereon by the anproeriete uthoritios. 

all 	t'i 	contentions 	ureed 	for the 	analicants fail,their 

application are 	liable 	to 	he 	dismissed. 	e, therefore, 	dismiss 	these 

anplicrtio is. ;ut,in 	the circumstances 	of 	the cases, 	we direct 	the 

naries to bear their own costs. / 

Vic-cJ a •  

\.fr  
v_i / 

LETfiAL 

ADDJi' I:H 

n 


