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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

BANGALORE BENCH :BANGALORE

DATED THIS THE 28TH DAY OF NOVEMBER 1986.

’ ) PRESENT:

[}

Hon'ble Mr.Justice K.S.Puttaswamy,
' And:
Hon'ble Mir.jwesiee L.H.A.Rego,

APPLICATIONS NOS.132,435,500,735,761,

.. Vice-Chairman.

. Member(A)

877 AND 879 OF 1985.

S.B.Aswatha Narayana,

Tax Recovery Officer (Retd.),
Aged about 53 years,

Son of SriS.Bheema Rao,
Opposite Govt.College,
Tumkur.

t
K.Narasimhan,

Income Tax Officer (Retd),

Aged 53 years, No.32/2, II Floor,
11th Cros, 8th Main,
MMalleswaram,Bangalore-3.

T.Janardhana Raju,

Income Tax Officer (Retd.),
Aged about 55 years, no.28,
Income Tax Lay-out,
Kadugondanahalli,
Bangalore-45.

4.C.5ovindan,

Aged about 55 years,

Son of late Chottu Ram,
Income Tax Cfficer (Tetd).
No.19/B, I “fainRoad,
Jayamahal Extension,
Bangalore 560 045.

S.Yoganarasinihan,

Aged 5] years, S/o late S.Yadavachar,
8th Income Tax Officer(Retd.),Circle-II,
No.130,4th Block, IV Stage, ‘Vest of

Chord Road, Bangalore-79.

IM.V.Ramachandran,

Aged about 4§ years,
S/o Sri Visweswara Dixit,
3806,13th Cross,B.S.K,

I Stage, Bangalore-70.

.. Applicant in A.Mo.132/85.

. Applicant in A.No0.435/88.

. Applicant in A.No.500/86.

. Apnlicant in A.No.725/86.

. Applicant in A.No.761/886.

. Appolicant in A.No.877/8¢.

7. X.Satyanarayana,



ssapplicants in Apnlications
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7. K.Satyanarayana,
Aged 54 years,S/o K.Suryanarayan,
Income Tax Cfficer (Retd),
109, 'Mukthidham',20th Main,
B.S.K.,I Stage, II Block,
Bangalore-560 050. .. Applicant in A.No.879/86.

(By Dr.hi.S.Nagaraja,Advocate)
£ ]2,
V.

. Governient of Incia,
by its Secretary,
“iinistry of Finance,
(Department of Revenue)
New Delhi. .. Respondent Mo.l in A.Mos.
435. 735, 877 & 879/86.
2. The Central Board of Direct Taxes
by its Chairman,
Mew Delhi-110002, .. Respondent No.2 in A.Nos.
132,435, 735,877,879/865.
..Respondent No.l in A.Nos.
500 and 761/86.
3. The Chief Commissioner (Admn.),
and Commissioner of Income Tax
Larnataka-l,

™

Sangalore. .. Respondent No.l in A.Nos.
132/85

.. Respondent No.2 in A.Nos.
500 and 761/85.

.. Respondent No.3 in A.Nos.
4358735, 1877,879/886.
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(By Sri 1...S.Padmarajaiah, Central Govt, Standing Counsel)

These anplications coming on for hearing Vice-Chairman made

the following:

As the questions that arise for determination in these cases

are comnimion, we propose to dispese of them by a comrion order.

2. All the applicants who started their career in one or the
other lower posts like clerks, stenographers or typists in the Income
Tax Department of the Governrient of India secured more than one
promotion from time to time and in the year 1985 were working

as Income Tax Officers ('ITOs') Group-A or Group-B in one or the

‘other office of the Department of 'Xarnctaka Circle'. ‘Vhile the

10s.435, 735 and 879 of 1985 yrere working

applications “7 )
as ITOs Groun-A, the applicants in other /aRrMeXR¥¥ weére vorking

as



as ITO's Group-B in 1985,

3. In exercise of the powers conferred by Rule 56(j) of the
Fundamental Rules (FR) in the case of all the applicants excent
applicant in A.No.877 of 1986 and the corresponding Rule 48 of the
Pension Rules in the case of that applicant, the Government of India
or the Chief Commisioner Administration and Commissioner of Income
Tax, Karnataka-l, Bangalore ('Corinissioner') by separate but identical
orders made on 6-1-1985 and 15-1-128G have compulsorily retired the
applicants from service with effect fr_ozf; 15-1-1€85 and 16-1-1985 after-

noon on payrent of three rionths'

salary in lieu of three months'
notices. Ve will hereafter refer to these Nules as  ule 56(])FR.
In their separate but identical applications made under Section 19
of the Administrative Tribunals Act of 1935 ('the Act'), the applicants

have challenged the respective orders riade against them on certain

grounds that are common and peculiar to each of ther also.

4. On receipt of the respective orders of retirement each of
the applicants made representations bhefore Governiient and the
Commissioner, for re-consideration which has not found favour with
them. In the absence of orders of stay issued by this Tribunal, the
applicants have retired from service fror: the date of their reliefs.
But, these facts hardly make any cifference to adjudce on the vali-
dity of the orders, if the applicants were to succeed in their appli-

cations.

o. In support of the orders made, the respondents have filed

’ (f‘gheir separate but identical replies.

) : i 6. Dr. liS.Nagaraja, learned Advocate had appeared for the
§.~- , ‘/”?"
L i o . - 1
\\ L aana e '@o‘%pphcants in all these cases. Sri IM.S.Padmarajaiah, learned Central
Ny, S il
\\\/0nal Bert-
S Government Senior Standing Counsel had appeared for the responcents

in all these cases.

7. On the pleadings and the contentions urged before us, the follow-

ing four points arise for our determination and they are:-
(1) "ether
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(1) WWhether Rule 55(7) FI1 was valid or not,

(2) Vhether before retiring a civil servant
under Rule 56(j)FR,was the appropriate
authority required to issue him a show
cause notice, consider the representations,
if any, to be filed by him thereto and then
provide hiin an opportunity of oral hearinc
or not,?

(3) Vhether compulsory retirements were
'concealed punishments'made in violation
of Article 211(2) of the Constitution or not?

(4) “Vhether the compulsory retirement of each
of the applicants was valid or not?

e will nov proceed to examine these points in their order:

. Dr. Nagaraja has urged thet Pule 55(7) FR conferrine sbsolute
and unguided power on the appropriate authority to cor nulsorily
retire a civil servant at its sweet will and pleasure, was violative
of Articles 14 and 21 of the Constitution and was void. Ir support
of his conteation Dr. Nagaraja has strongly reliec on tha rulincs
of Nehel Supretie NCourt Nind S L. [AANES A (GARNIDEL v, DION  OF
DI DA BB HIEER S AR a7 ST 5971 and | OLGA | F=LLIS v,
BOHEANESE [ N@IR AP CORE@RIATIO AN EaERS(ATRENa8A | SO

189).

9. Sri Padmiarejeizh has urged that in the absence of a declara-
tion sought, the validity of Rule 556() FI. cannot be acjudicated
and that even otherwise its validity was concluded by the Supreme
Courtin L GSEIVACHAFAMANSINGE IS OTHERS v, TBHE STATE
OF MYSORE(AIR 1985 Supreme (Court 280);UNIOM OF II'DIA wv./

COL. .M. SINEHANIS70(2)SEC 458} land URION OF INEPIA v. b.E.REDDY

AND ANOTHER (1980 SEMLES) 179).

10.In their applications, the applicants v/hile setting out grounds

touching on the validity of Fule 58(j)FR, have not specifically sought
for a declaration to strike dorn that Rule, Tut, the abhssnce of

such a formial praver, on the desirahility of which there cannot be

tvo
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two opinions at all, by itself cannot be a ground for this Tribunal
to decline to examine its validity on which elaborate arguments have
been addressed by Dr. Nagaraja . e, therefore, propose to examine

its validity.

Il. In Shivacharana Singh's case a Constitution Bench of the
Supreme Court speaking through Gajendragadkar,C]J,had upheld the
validity of Mote-I to Rule 285 of the Karnataka Civil Services “ules
("XCSR') which corresponds to Rule 5G(j)FR. In Sinha's case, the
Supreine Court had upheld the validity of Rule 55(j) F itself. In
Reddy's case the Supreme Court reviewins all the eerlier cases,
had upheld Rule 16{3) of the All India (Death-curi-Retirerient)Rules,
1948 ('1948 Rules') which corresponds to Nule 53(jj FR. Dr. Nageraja
without rightly disputing the binding effect of these rulin-s, however,
urged, that all of them were rendered before the new dimension
of Article 14 of the Constitution, namely, arbitrariness was the very
antithesis of rule of law enshrined in that Article was evolved and
elaborated and that the right to life guaranteed in Article 21 of

the Constitution comprehended the right for a decent and assured

life as expounded in Clza Tellis' case which are now binding and
tested on those touch-stones,?ule 55(j)7 was violative of both those

Articles.

12. "Ve riust at the very outset notice, that Reddy's case vras
rencered after the Supreme Court had evolved and elaborated the
new dimension of Article 14 of the Constitution. In that case the
Court exhaustively reviewed all the earlier cases and referring to
Shivachalrana Singh's and Sinha's cases with approval,had ruled, that
Rule 15(3) of the 1948 Rules and Rule 56(j)FR were valid. ‘e are
of the view that the principles enunciated in Reddy's case cannot
be distinguished on the ground that the Court had not referred to
the new dimension of Article 14 of the Constitution evolved in =.P.
ROYAPPA v.STATE OF TAMILNADU (AIR 1974 SC 555) and elaborated

in flaneka Gandhi's case.
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13. “hat is true of Article 14 of the Constitution, is equally
true of the contention of the applicants that the rule was violative
of Article 2l of the Constitution as expounded in Olca Tellis' case.
VWe are of the view that on the principles enunciated in R ddy's

case, this contention of Dr.MNagarajo is ecually devoid of merit.

[dsIms LSO It aE A IR A SO FIER G S S TATES QRS PLIN AL
AND OTHERS (AIR 1963 SC 151) on the bincding cffect of an earlier
precedent on the ground that a new argument had not been censidered

—

in deciding a peint, a Constitution Bench of the Supreme Court had

IS4

"The binding effect of a decision does

net depend upon whether a particuler

argument was considered therein or

not, provided that the »oint with re-

ference to which an argurient wvas

subsequently advanced was actually

decided. That point has been speci-

fically decided in the three decisions

referred to ahove'.
‘ve are of the view that on these onrinciples, it is even presurptuous
for any Court or Tribunel, to embark on an examination of the vali-
dity of Rule 55(j)FR. Dut, out of deference to intellizent,elaborate,

painstakingz and respectful submissions riade by Dr.Nagaraja, we decr:

it proper to exariine their correctnoss also.

/- —r
{
\

15. Rule 5%(j) FR can be involed only when a civil servant
1ad completed the 'qualifying service' and not before that. The prin-
cipal object of retirement is 'public interest', for <which only, civil
services are constituted and meaintained by the State. The tvo cate-
gories who are considered and retired zre those that are 'ineffective'
or of 'doubtful' integrity and not all. But, more than all these,
those retired are assured of bpension and other terminal benefits.
with all these safeguards, we find it difficult to hold that the Pule
confers arhitrary powers and is viclative of the nevw dimension of

Article 14 of the Tonstitution.
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16. On retirement, the civil servant is assured of his pension
and other terminal benefits in accordance with the Rules. If that
is so, the right of Government servant to life anc a decent life
also is not affected. \Ve are, therefore, of the view that the Rule
is not violative of Article 21 ofthe Constitution as expounded in

Olga Tellis' case.

17. In BALSEV RAJ CHADIIA v. UNIOMN OF INDIA AND
OTHERS (AR 1981 Supreme Court 70) on which considersbls reliance
was placed by Dr.Nagaraja to sustain his contention, the Suprerie

Court had not laid dovn a different principle.

13. On the forecoing discussion, we hold that Rule 5&(j) =i

vas not violative of Articles 14 and 21 of the Constitution. /e

=)

therefore, reject this challenge of the applicants.

RE:PQINT 80,2

12, Dr. Nagaraja urged, that before raking an order for cori-

L

pulsory retirerient under Fule 55(j) vhich results in serious civil

consequences to the civil servent, the appropriate authority v-as

bound to issue a show cause notice, consider his written representa-
tions therto and provide him an opnortunity of oral hearing in confor-
mity with one of the basic components of natural justice viz., audi

alteravi partem and on such failure, as in the present cases, the

retirement orders were illezal as held by the Sikkina Hich Court

ImSGNATE LAdGs S ANTETC. v STATE OFISE RIS Al eTrns

(1285 LAD I.C.8I15).

20. Sri Padmarajaiah urged that audi alteram partem had no

application to the exercise of power under Rule 55(j) F and that

the enunciation made in Sonam Lama's case directly opposed to the enuncia-
tion made by the Supreme Court, was also unsound.

21, Ve must, at the very outset, notice that the contention
urged by Dr. MNagaraje is directly concluded by the rulings of the

Supre:-=



Supreme Court in Sinha's and Reddy's cases. e should, therefore,
ordinarily reject the same without any further examination. Dut,
as the Sikkim High Court in Sonam Lania's case referring to these
rulings also, had upheld the contention of Dr.Nacaraja,we consider

it proper and necessary to examine the same in detail.

22. In Sinha's case, the very question directly came un for
consideration and the Supreme Court rejected the saie in these

words:

[s)

2. Defore us the onlv contention presented

for our decision was whether the High Court was
richt in holding that in‘\"t?f:in; the impugned order
the appellant had violated the principles of naturzl
justice.
XX XK

Rules of natural justice are not embhodied rules
nor can they be elevated to the nosition of funda-
riental rights. As observed by this Court in Xrai-
palk v. lnion of India, AIR 1270 ST 150, "the ai=
of rules of natural justice is to securez justice
or to put it negatively to prevent riiscarriage
of justice. These rules can operate only in aresas
not covered by any law validly made. Iziﬁther
words they donot supnlant the lav: but supplement
it". It is true that if a statutory provision can
bz read consistently with the nrinciples of naturel
justice, the Courts should cdo so because it :just
be presusies that the legislatures and the statu-
toryauthorities intend to act in accordance with
the princinles of natural justice. Zut,if on the
other hand, a statutory provicion either specifi-
callyor by necessary implication excludes the apnpli-
cation of any or eall the rules of princinles of
natural justice then the Court cannot icnore the
mandate of the legislature or the statutory autho-
rity and read into the concerned provision the
principles of natural justice. ‘. hether the exercise

of power conferred should be made in accerdancs

il
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"with any of the principles of natural justice or
not depends upon the express words of the provision
conferring the power, the nature of the pover
conferred, the purpose for which if is conferred
and the effect of the exercise of that power.

XX XX
If thet authority bona fide forins that opinion,

be challenced

the correctness of that opinion cannot
before Courts. It is open to an azgrieved party
to contend that the requisite oninion has not been
formied or the decision is based on collateral
grounds or that it is an arbitrary decision....eceeeee..
Because of his comipulsorv retirement
he does not lose any of the rights acquired by
hiri  before retirement. Coripulsory retirement
involves no civil consequences. The aforeentioned
Rule 56(j) is not intended for taking any penal
action against the Government servants. That rule
merely embodies one of the facets of the 'pleasure'
doctrine embodied in Art.310 of the Constitution.
Various considerations may weigh with the anpro-
priate authority while exercising the power confer-
rec under the rule. In some cases, the Governrient
may feel that a particular post may be more useful
ly held in public interest by an officer riore
competent than the one vho is holding. It :aay
be that the officer who is holding the post is
not inefficient but the appropriate authority may
prefer to have a niore efficient officer. It may
further be that in certain key posts public interest
nay require that a person of undoubted ability
and integrity should be there. There is no denying
the fact that in all organizations and more so
in Government organizations, there is good deal
of dead wood. It is in public interest to chop off
the same. Fundamental Rule 56(j) holds the halance
between the rigchts of the individual TCovernment
servant and the interests of the public. hile 2
minimum service is guaranteed to the Governmient
servant, the Government is given power to ener-

1se

aQ
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gise its machinery and make it more efficient
by compulsorily retirint those who in its opinion
should not be there in public interest.
XK X XX
10. In our opinion the Hich Court erred in
thinking that the compulsory retireinent involves
civil consequences. Such a retirement does not
take away any of the richts that bhave accrued
to the “overnment servant bécausc of his peast
service. It cannot be said that if the retirinc ace
of all or a section of the Governrient servante
is fixed at 50 y=ars, the same would involve civil
conscquences. Under the existing systemr there
is no uniforrz retiremient age for all Governrient
servents. The retirement age is fixed not merely
on the basis of the interest of the Governiient
servant but also depending on the require:ients
of the society.
In Reddy's case, the Court dealing with Rule 16(3) of the 1349 Tules
corresponding to Rule 56(j)FR  and its requirements, reviewine all

the earlier cases rejectec this very contention in these words:

8. An analysis of this rule clearly shows that
the following essential ingredients of the rule
must be satisfied before an order compulsorily

retiring a government servant is passed.

() That the member of the Service must have
completed 30 years of qualifying service
or the age of 50 years (as mocified by noti-
tification dated July 16,1959);

(2) That the government has an absolute right
to retire the government servant concerned
because the word 'require' clearly confers
an unqualified right on the Central Govern-
ment;

(3) That the order must be passed in public
interest;

(4) That three months' previous notice in writing
shall be given to the government servant
concerned before the order is passed.

It may be noted here that the provision gives
an absolute right to the government and not
merely a discretion, and, therefore, impliedly

it
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it excludes the rules of natural justice. It is
also not disputed in the present case that all
the conditions mentioned in rule referred to
above have been complied with. It is a different
matter that the argument of Reddy is based
on the ground that the order is arbitrary and

meala fide with which we shall deal later.

9. On a perusal of the impugend order
passed by the Governrmient of Indie, it would
appear that the order fully conforins to all the
conditions mentioned in Rule 16(3). It is now
well  settled by a long catena of authorities
of this Court that compulsory retirement after
theemplovee has put in a sufficient number of
vears of service having qualified for full pension
is neither a punishment nor a stigma so as to
attract the provisions of Article 311(2) of the
Constitution. In fact, after an employee heas
served for 25 to 30 vears and is retired on full
pensionary benefits, it cannot be said that he
suffers any real prejudice. The object of the
rule is to weed out the dead wood in order
to maintain a high standard of efficiency and
initiative in the State Services. It is not necessary
that a good oficer may continue to be efficient
for all times to come. It may be that there
maybe some officers who may possess a better
initiative and higher standard of efficiency and
if given chance the work of the government
rmight show marked imnrovement. In such a
case compulsory retirement of an officer who
fulfils the concitions of Rule 16(3) is undoubtedly
inpublic interest and is not passed by way of
punishment.  Similarly, there may be cases of
officers who are corrupt or of doubtful integrity
and who may be considered fit for being cozﬁpul-
sorily retired in public interest,since they have
almost reached the fag end of their career and
their retirement would not cast any aspersion
nor does it entail any civil consequences. Of

course
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course,it may be said that if such officers were
allowed to continue they would have drawn their
salary until the usual date of retirement. Dut,
this is not an absolute right which can be claimed
by an officer who has put in 30 years of service
or has attained the age of 50 years. Thus,
the general impression which is carried by most
of the employees that compulsory retirement
under the conditions involves somne sort of stigira
must be completely removed because Nule 15(3)

does nothing of the sort.

10. Apart from the aforesaid considerations
we would like to illustrate the jurisnrudential
philosophy of Rule 15(3) and other similarly worded

1

provisions like Rule 55(j) and other rules relating

to the government servants. It cannot bz dousted
that Rule 158(3) as it stands is but one of the
facets of the doctrine of pleasure incorporated
in Article 310 of the Constitution and is controlled
only by those contingencies which are expressly
mentioned in Article 3ll. If the order o retire-
ment under Rule 15(3) does not attract Article
311(2) it is manifest that no stigma or punishrient
is invelved. The order is passed by the hirhest
authority, namely, the Central SGoverniient in
the nane of the President and expressiv excludes
the application of rules of natural justice as
indicated above. The safetv valve of public inter-
ast is the rmost Dorrerfui anc¢ the strongest safe-
guard against any abuse or colourahle exercise
of power under this rule. [loreover, when the
Court is satisfied that the exercise of power
under the rule amounts to a colourable exercise
of jurisdiction or is arbitrary or malafide it
can always be struck down. V'hile exaniinine
this aspect of the matter the Court would have
to act only on the affidavits, dacu ients, anncexures,
notifications and other papers produced before
it by the parties. It cannot delve deep into
the confidential or secret records of the gover-
ment to fish out materials tec prove that the
order is arbitreary or mala fide. The Court, has

however,
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however, the undoubted power subject to any
privilege or claim that may be made by the
State, to send for the relevant confidential per-
sonal file of the government servant and peruse
it for its own satisfaction without using it as

evidence.

Il. It seems to us that the main object
of this rule is to instil a spirit of dedication
and dynamism in the working of the State Ser-
vices so as to ensure purity and cleanliness in
the administration which is the paramount need
of the hour as the Services are one of the pillars
of our great democracy. Any clement or consti-
tuent of the Service which is found to be lax
or corrupt, inefficient or not up to the r17ark
or has out lived his utility has to be weeded
out. Rule 16(3) provides the methodolory for
achieving this object. *’e riust, however, hasten
to add that before the Central Governnient in-
vokes the power under Rule 16(3), it must take
particular care that the rule is not used as a
ruse for victimisation by getting rid of honest
and unobliging officers in order to make vay
for incompetent favourites of the government
which is bound to lead to serious de-roralisation
in the Service and Ccefeat the laudable object
which the rule seeks to subserve. If any such
case comes to the notice of the government
the officer responsible for acdvising the Jovern-
ment rust be strictly dealt with. Compulsory
retirement contemplated by the aforesaid rule
is designed to infuse the administration with
initiative and activisim so that it is made poignant
and piquant, specious anc subtle so as to nicet
the expanding needs of the nation which require
exploration of '"fields and pastures new". Such
a retirement involves no stain or stigma nor
does it entail any penalty or civil consequences.
If fact, the rule merely seeks to strike a just
balance between the termination of the conipleted
career of a tired eriployee and maintenance
of top efficiency in the diverse activities of

the administration.
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12. An order of compulsory retirement
on one hand causes no prejudice to the govern-
ment servant who is made to lead a restful
life enjoying full pensionary and other benefits
and on the other gives a new animation and
equanimity to the Services. The emnloyees should
try to understand the true spirit behind the
rule which is not to penalise them but amounts
just to a fruitful incicent of the Service irade
in the larger interest of the country. DLver
if the employee feels that he has suffered, he
should derive sufficient solace and consolation
frora the fact that this is his small contribution
to his country, for everyv goo? cavsc clains

its miartyr.

13. These principles are clearly enunciated
by a series of decisions of this Court starting
from Shyam lal (AIR 1954 SC 369) case to Nigar
({1978)1 SCR 521) case which will be referred

to hereafter. "

Dr. Nacgaraja did not rightly urge that the principles enunciated in

these cases have been doubted or diluted in any of the later rulings

of the Supreme Court itself. But, he urgec that what hac been expres-

sed in Sona;: Lama's case was correct and sound for the very reasons

stated therein as also the new dimension of Article 14 of the Consti-

tution evolved in Rovappa's case and eleborated in llaneka Ganihi's

case and the extendedrieaning given to Article 21 of the Constitution
M

in Olca Tellis' case. In other words, Dr.ilagaraj, meaintained that

-

the principles enunciated in Sinha's and Reddy's cases were no longer
good law and the law had been correctly expounded by the Sikkir

High Court in Sonarm Lama's case.

23. In Somar: Lama's ‘case, the Sikkim FHigh Court weas dealing
vith the compulsory retirerient of Sonam Lama and two others under
Qule 00 of the Sikkim Governmient Service Rules,1274 (RPule 97) which
reads thus:-

99(1) notwithstanding
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# 99(1) Notwithstanding the provision of Rule

93, the Government, except where Rule 101 may
apply shall have the exclusive right to retire any
Government servant who has attained the are
of 50 years or has rendered not less than 25 years
of service, if it is of the opinion that it is in
the nublic interest so to do, hy giviny hininot
not less than three rionths' notice or tkree months'

salery inlizu of such notices".

This rule corresponds to Rule 55(j) Fit, Rule 48 of tte Pension 2ules,

2ule 158(3) of the 194% Rules and Note-I to Rule 285 of the

The nower
Very power
other Rule

Acting CJ.

1

conferred¢ by this rule on Government of Sikkim

@ alin

ANl

is

the

conferred on the appropriate authority under one or the

noticed by us. On this very contention,Bhattacharjee,

exnressed thus:

15. But, there is yet another way to look into
the matter. It is true that in Unio1l of Incdia v.
J. " Sinha, AIR 1271 SC 40:(1371 Lab [€ 8) (supra)
it has been held by a two Judge Jench of the
Supreme Court (at p.42) that before an order of
comipulsory- retirerient is passed interms of the
relevant rules, it is not necessary to cor:ply writh
the rules of natural justice by giving the Govern-
rient servant concerned any opportunity to shov:
cause acainst his corzpulsory retirerent. As already
noted, R.535(j) of the Fundamental 2Rules, which
was being considered in that decision, conferred
"absolute right" to the Governiment to compulsorily
retire its servant. And it has accordingly been
pointed out by another two Judge Liench in Union
of India vs.)M.E.Reddy, AIR 1980 SC 563 agxmx&3k
at p.566:(1280 Lab IC 221 at p.223) that "the provi-
sion gives ar absolute right, and not merely a
discretion, and, therefore, imbpliedly excludes the
rules of natural justice'. 2ut, whether or not
"absolute power is anathema under our constitutional

order"



ved

1974

is

e

order''haldey Raj Chadba [AIR 1261 §C 70 at p.7l:
(1980 Lab IC 124 at p.l35) (supra) and is, therefore
to be read down, itmust be noted that 32.92{l)
of the Sikkiin Rules does not confer any absolute
rizht or power. As already noted, an order of

compulsory retirerient obviously deprives a person

of its livelihood D3Baldev Raj v. State of Punjab,
Al 1854 ST 983G at naze 98%: (1934 Lab IC 521

at p.523) an¢ as already noted herzinbefore,it has
been recently scttled dy a unanirious five Judge
Bench of Nthe W Supresie FCourt Nin  Claa | Tellis Fv.
o abay N unicipall@Earnonation M ULESINE ST 545
at 2p.oll/od2Aal 1986 SC 189 at Pp.195-194)(supral,
thatSthelriohittollifer ‘conferred™ by M2l oft the
Constitutio includes the right to livzlihood and
thet N any N nersonoliis Wdeprived e f MnisiSrio it
to livelihood except according to just and fair
procedure established by law, can challenge the
deprivation as offending the right to li'e conferred
by Art.2l'. It has been observed (at p.565), that
"if a person is deprived of his joh,.......his very

right te life is put im jeopardy’. It hac been obser-

=0 ey

further (@ pis e it referencensten k. Eioyappal L als

F
555: (e 72N L bNENAG ) 8 ianeka s Gandhl VATREI0GS FET

the vave of decisions followine ! ‘anekes Gandhi that

far too well settled to admnit any arcur-ent that the

procedure prescribed by law for the denrivation
of the right conferred by Art.2l must be fair,
just and reasonable’. As obszrved by 3Bhagwati,].(es
his Lordshin then was) in Francis Coralie [’ullin
(Al 1981 &8 746), follewing the Ilancka wave
that lipiseferNthie MCourt toNdecide linl the lexereise
of its constitutional power of judicial reviev whe-
ther deprivetion of life or personal liberty in a
given case is by procedure hich is reasonzable,
fair and just or it is othervrise'. These observa-
tions have heen quoted with approval in Olga Tellis

(supre,at n.57%).

16. So the procedure resorted to in a given
case, whereby the right to li‘elihood or any other
right conferred by Art.2l is impaired, must be

reasonable,
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reasonable, fair and just. As observed by Dhagwati,
J., in Naneka Gandhi (AIR 1978 SC 587 at p.624
(supra) "any procedure which permits impairment
of the constitutional right.....without givino reasona-
ble opportunity to show cause cannot but be con-
derined as unfair and unjust". It mey be recalled
that as to procedure in general, somewhat siiiilar
observations were niade alizost three decades azo,
thouch in a Ccifferent context,by Dose,]., speaking
for a three Judge DBench of the Supreme Court

(=
.

: o e . 1 AT =i cr o l’)"\
i Semeresn Slmen AR 955 €T A

At pTAl Rt

the effect that "there rwust be ever present to
the -iind the fact that our lavs of procedure are
crounded on a principle of natural justice which
requires that :ien should not be condeiined unheard,
that decisions should not be reached behind their
backs, that proceeding that affects their lives
ancd property should not continue ir their absence
and they should not be precluded from participating
in them". It was observed further that though
“there rmust be exceptions and where they are
clearly defired, they must be given effect to",

"but taken Ly and lerge, and subject to that proviso

our lavrs of procedure should be considered, vher-
ever that is reasonably possible, in the licht of
that princiole”. It true that these observations
vwere made in respect of judicial proceedings and
as nointed out in A.X.Kraipak AIR 1870 SC 159
at n.157, "till verv recently it was the opinion
of the Court that unless the authority concerned
wes reauired by the lavw under which it functicns
to act judicially there was no room for the applica-
tion of the rules of natural justice". 3ut, as point-
ed out further inA.K.Xraipak (supra). "the validity
of that limitation is now questioned” and "if the
purnose of the rules of natural justice is to prevent
miscarriage of justice, one fails to see who those
rules should be :aade inapplicable to administrative
enquires". The five-Judze DBench in A.K.raipak
(supra) infact referred to with approval, the obser-
vations riade by a two-Judge DBench in Zinapani
Dei AIR 1967 SC 1269 at p.1272 to the effect that

"even



18-
"even an adiinistrative order which involves civil
consequences........imust  he made consistently with
the rules of natural justice". Rinapani Dei (supra)
was, however, distinguished in J.N.Sinha AIR 197]
SC 40 at p.43:(1971 Lah.IC 8)at p.10)(sunra) and
it was pointed out that as an order of comipulsory
rctiremnent  does not involve civil consequences
in the sense cf loss of any bencfit elready earned,
rules of natural justice are not required to be

compliesd  with., And as

)

Iready noticed, another
reason for <which rules of natural justice svere
held to be inapnlicadble to o case of comnulsory
retiremient was, as exolained in the later decision
inl - E Eeday ATRIOR0N SO 583 (lega I ah 101 29)
at p.?23)(supra) the relevant Pprovision rives an
absolute right to the Government and not merely
a discretion, and therefore, it irinliedly excludes
the rules of natural justice” It rust be noted that
innone of these decisions, the cuestions as to vhe-
ther an orcder of compulsory retirerient iinairs
the constitutional right, like the right to livelihoo
conferred by Art.2l and vshether the procecdure
therefor is accordingly required to be fair, just
and reasonable and consistent =itk the rule of

natural justice, were all considered. 7Hut, as alreacy

= 1

noted im Ssaldevs oy v, Stete of Punjab,AIR 185

p.08&: (1954 Lab 1€ £2]1 ‘at n.522)(stara)

1

=~ ap
ARLE t

it has now been clearly rointed out that an order
of compulsory retiresient ‘affects the liveliliocd
of the person in whose respect the order is riace”
and the unaniiious five-Judze Zench in Olga Tellis

Exe (e, S

(1665 SNRE @RS (Bl N Rp 57 - hao (AT NIGEn aa ok
at Pp.193-194)(supra),has ruled that the right to
life conferred by Art.2] includes the right to liveli-
hood and that "any person vho is deprived of his
right to livelihood except according to just and
fair procecurz established by law, can cheallenge
the deprivation as offending the right to life confer-
red by Art.2I. And in llancka Gandhi AIR 1978
SC 597 at p.524(supra), it has been ruled that
"any procedure which nerriits itpairment of the

constitutional  rigit.....without giving reasonable

opportunity
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opportunity to show cause cannot but be conderined
as unfair and unjust". And folloviing the !Maneka
wave, it has now been ruled by the unanimous
five-Judee BDench in QOlga Tellis (supra,at p.581);(at
p.19¢ of AIR),that "except in cases of ursency
which brook no delay", "no departure from the
auci alteram partem rule 'Hear the other side'
could be¢ presuied to have been intended’. It has
been fuled further (supra,at p.5&l):(at p.19S of AIR)
that “the ordinary rule vhich regulates all procecure
is that persons who are likely to be affected by
the proposed action must be cofforded an opportunity
of being heard as to why that acticn should not
be ta%en" and that "a departure frovr the funda-
mental rule of natural justice rniay be presuned
to have been intended......onlv in circumstances
which warrant it" and that "such circumstances
must be shown to exist, when so required, the

burden being on those, who affirin their existence.”

17. Tt rmust be stated at once that in these
cases no atterirt has been in the affidavits or
by the learned Advocate-General curing arsuiients
to shov that such circuristances existed in the
case of the petitioners which brooked no deley
and which warranted that nc oppertunity of bein~
azard could bhe riven to the bpetitioners. As the
age vhen one has crossed fifty or riore and one's

J

fariily responsibilities and sombre of life's evening
arc litely to ~reizh on him: rost heavily,it is neither
just nor fair nor reasonable to suddenly deprive
such a one of his source of livelihood on the
strength of a decision arrived at behind his back
anc without giving hir1 any opportunity of being
heard in the matter. Vithout such a hearing, a
decision, which may otherwise be richt or just,
would not appear to be right or just, f,:m_xbd;m&s
ADBAXEA BT LRTO0ROYNSY and as pointed out in

Olga Tellis (at p.582 of SZC):(at n.198 of

]r\(\n o
Qo= N

130)(supra),"the  appearance of injustice
is denial of justice”. Such a hearing has been re-
garded to be so essential that failure to provide

for
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for the same would affect the decision even if
it appears that the hearing would have made no
difference. As has been nointed out by a threc-
Judge Dench of the Supreme Court in S.L.Zapoor
v. Jacmohen,(AIR 1981 SC 136 at Pp.145, 147), "the
requirezients of natural justice are riet only if
orportunity to represent is given in viev: of proposed

1

action and "the princirles of natural justice Lknow

of no exclusionary rule dependant on whether it
wouldbavelmadeNlany differencer if natural justice

i

had been observed” because "“the non-observance
of natural justice is itsclf prejudice to any wien
and proof of prejudice independently of proof of

natural justice, is unnccessary”’ as ‘'if
ill cowmes froi. a person who has denied  justice
that the person who has been denied justice is
not nrejudiced”’. These observations have been auotes
with approval in Clza Tellis (at n.584 of STC):(at
£.201 of Al7)(supra), anc¢ it has been rule¢ (at
p.552):(at p.120 of AI7)the contention tkat heerines

“need not he civen of 2 proposcs action because
there can possibly be no answer to it, is contrary
to well recognise¢ understancding of the real iniport
of the rule of hearint'. In this view, therefore,
the impucned orcers of the coiipulsory retirerent,
affectiny the richt of livelihood of the petitioners,
anpear to he bad for non-ohservence of the rules

1

cf natural justics.

In reaching these conclusions his Lordship no:-here holds that tle
lawr laid down in Sinha's and Reddy's cases was no longer good law.
tvithout so holding, with respect, it was not open to 'lis Lordship
to uphold the contention urged for the netitioners beforc the Court.
2n this short ground, we find it difficult to subscribe to the views
exnressed by His Lordship on this point.

24, In upholing the very contention of the annlicants urced

Acting Chief Justice had¢ relied on the rulincs

1

before us, the learned
in ! laneka Candhi's and Clra Tellis' cases.

25.The
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25. The decision in Reddy's case was rendered by the Suprenie
Court on 19-9-1979 long after the Supreme Court had evolved thenew:
dimension of Article 14 in Royappa's case decided on 23-11-1973 and
elaborated in !faneka Ganchi's case decided on 25-1-1978. G If
that is so, no Court can assumie that the decision in Reddy's case
hac been renderedper incuriam as that would be the inevitahle result
inholding to the contrary. The lawy of bindinz precedents recoznised
in Article 141 of the Constitution does not per-iit any Court or Tribu-
nal to indulge irn such an exercise. VE st on this seore itself

with ressect, dissent from the viev expressed by Ilis Lordshin in

SeNaa Laimia sk case.,

28. vhat we have expressed in lfancka Ganchi's case ecually
applies to the view expressed by the learned Acting Chief Justice
in Olga Tellis' case also. Tven ctherwise on the nature of DOTIET
conferred by Rule 55(j)F12 and the consequences that ensue which
¢o not result in civil consequences on a retired civil Servant, we
do not see as to how Article 21 of the Constitution cen he reliecd

on to sustain the contention of the applicants. 'c are,therefore

of the view that Olza Tellis' casz doss not reclly bear on the cuestion.

27. One other reason given hy the learned Acting Chief Justice

to sustain the contention of the petitioners b=fore miE,Tales | was

T

also reiterated before us by Tr.llacereja is, Rule Be() 2 conferred
an absolute right on Govern=ert to retire a Tovernment servan

A\

while Nule ¢ did not provide for such a right.

NS o

25.7ule 82 of the Sikkir: ules corresponds to Dule 56(i) Fo
i 1!
“hile Rule 56(j)FR employs the term 'absolute!, Rule ©0 e 1ploys

the term 'exclusive'. Ve are of the view that in the context both

these teriis really riean one and the sarie. If that is the true iminort

of the Rules, as also ruled by the Supreme Court in 3 lay's case,

then there is hardly any ecround to distinguish ESinha's and Zeddy's



~
.

cases to hold that civil

of heariny before his

these is, there isnothing

coverned by Constitution and

SEIVe

retire:

=D

ol

ant was

rent.  lut,

rule of lav. Cn

entitled

INOre

ower

for an
iriportant
in

this asnect

01

our

DOrtunity

~

all

o
(53

than

(Eloiiaa e

‘acle in

his treatise 'Adinistrative Law' (Fifth Edition) had exnressed ti-us:
It is a cardinal axior:, accordincly, that every

sl hes lesal I aits, wensever, Siie fhe lemeieee
o fiitheNer porrerinet Act. It el et fir;. that
the nower has been exercised oppressively or unrca-
sonzhlvy, or 1if there has been soiriec procedural
failint, such =2s not alleviing a nersen ffﬂctef
(@ pu lcprend e eSS ilEe ACE Tiey e comre e
as unlasful, s Altheugh layivens 2ppearing for govenra-
et denpartiients Noftell far e thet sosie Act can-
fers unfettered discretion, they arc cuiltv of consti-
tetional  blasphemy. Unfetsered Sdiscretioncannet
exist where the rule of lew reicns. The notior
off Sualiztited  Spewer cant have  ne lcc in the
system. The same truth can be expressed Dy saving
thiat el pevici s copohle of a.':s:, alale RE
the pover to prevent abuse is the acid test of
effective judicial control’.

‘e ere,therefore, of the wiev,that this ground to sustain the coiten-

tion,»7ith respect to the learnsd Judge, is ensount.

29 ver otherwise thel Sunre- e Court had not nesatived  the
epplication of audi altera;: perte:r on tihe greund that ule 5C())
o had cenferredW absollite N rialitl Gut hed peaetives (e @ ¢ on
the naturelNef o ereanferree by that Saile anc 1S Leonseaences
on the civil scrveant. Tor all these reasons, with resnect, e resret
our  inshilite St dsuhsenive el tiie e ws eipressed Nin  Gonet s Laio's
case bythe learned Actine Chief lustic

20, On the foregoins discussion, e held that the appliconts

e not entitled¢ for

EiE

representation miuch less an

a show

notice,
opportunity of or

orcders accinst the

appronriate authority mace its
i Biaaarraiair e

acainst the spplicants

vere, therefore, violative of

vere nothing

Lilleaie

but 'con

Article 311{2) of the

Ao~
cea

consideration

2l hearing b

(ol
i

nlicanhss

ledMninisak

of their

afore the

EYRE &l =
ol el
EIESH I 2 ipte

Constitution.
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32. Ve are of the view that this contention of Dr. Nageroja
is also concluded by the Suprenie Court in the cases noticed by us

earlier.

32. In Sinha's and 3Reddy's cases the Sunreite Court had ruled
that compulsory retireirent does not result in civil consequences,

was not a punishiicnt and casts no stigina on the person retired

A

A civil servant retired under Rule 56(j) is entitled for pension and

r

othern ter. :impal benefits inl accordance wwith the tules regulating the .
If that is so, it is incecnceivable to hold that the orders of retire-
ments are 'concealed punishients' and are violative of

of the Constitution. ' .'e s=¢ no ::crit in this contention of Jr. lace-

D

e

(

Pelel el | was [Hel

RE:RPOINT RO,

a7 1

52, Dr. Nacaraja has urged that dccisiops to retire each of

189)

¢

the appnlicants, havins regard to their unblemished and excellent recerc

3

of service incontravention of the circuler instructions issucd thereto

1 )

by Government, was based on no nriaterial or irrelevant material

1

and was whisnisical, arbitrary, totally unjustified and illegal.

o

38. Sri Padmarajaiah has urged that the retireinent of each

(

of apnlicants vras in the public interest and was hased on relevant

material and they cannet be exained by this Tribunal as

of anpeal.

34. Zefore dealinz with this point, it is first necessary to noticc

the :nodality adopted by us in dealinc vith the same.

<

35. After hearing Dr.liagaraja generally on this point, ve direct-
Sri Pacicarajaiall to make available the original records to decide
whether there was aterial and whether such mwaterial was relevant
to the decision reached, with which be readily ceomplied, hovrever,

claizaing that those records should not be shovn to the apnlicants

or their counsel which was seriously countered by the latter.

.
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36. Ve then Teard counsel on this controversy, orallv overrule:!

tiic objections of Sri Padiarajeiah. /e ther made zvailable relevant

records of each applicant to Dr.llacaraja to be shown to the concerned

apnlicant only to take instructions fror that annlicant onlv and then

heard both sides on this point fully. ‘e now procced to rive our
reasons for rejectin the objections of Gri Pad narajaiah,

37. Sri Padnarajaizh strontly relyint on an unrenorted rulinc

off the Demibasicach el thiefiribunal in AT A Y A TAR AG A A,

C G SO e, ST e e e e

tion 1l0.1/2C) claiz:ed privilece ageinstStielNannlicents Fonlve it 'y,

wwagaraja countered the saiie relyine on the ruline of the Telhi .ench

DG B
3

do. o order of retirement tiade under Ttule S5()) TR, does

not disc loe - reasons or riaterial on vhich the saie is “1ade and
issued by the euthority. The order riade and issued onh declares

thet the retirerient was in public interest and nothin® riore thon
that. “efore a decision is taken by the autherity and cor munica-

tec, there should be alsolute secrecy or conficentizality over the

H T 2 -~ 3 . N - ~ =rty -
sevie cem hardly 'be deubted, Tut, arfter that and at apy rate vhen

that orcer/decision is seriously challenced by the a-crieved  civil

1 1

servent,it will be scmievhat strence and odd to hold that @S e

=
=
@)
ot

Tribunal should peruse the: and the concerned apnlicant shou

peruse them even before the Tribunmal and make his sub:rissions on

them. “Je are of the view that the course sujrestod by Sri Pad-ie-

rajaiah was totally unfair to the annlicants and will nlace the Tribunal

itself in an embarrasint position. ©On the other hand, the course
|

opted by us would be in consonance with the princinles of notural

justice anc fair play and will do justice to all the contastants.

-
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39, In Sonavane's case before a Division Dench of the [Doimbayv
(!

Dench consisting of Sri B.C.Gadgil, Hon'ble Vice-Chairrian and Sri

P.Srinivasan,’Jon'ble ‘iember, the anplicant had sought for a direction

wn

to the Central Covernment to produce the records and files relating

to his retirement under Rule 55(j)F2 anc

1
i

also per—iit hiic to inspect

1

those records which was opposed by the Governiient clairiine privilere

4 -~

for their production ancd inspection. ©Cn 1G-5-1235 the Zench alloved

the application in part, overruled the privilege claimed by

SONETERRT

anedireeteeNthic Mnroductiondof Srecerds iien ane FnatiNrealh A cencerice

B tEs tha it ecocet Wl Ftiic it terias G ove st ent Maae S notSnesa i@kt 1

claivied such privilese befone us.

0. Tut, on the gquestion of permiitting an applicant to neruse

Ik

the records, the Lcnch speaking through Sri 2.Sripivasan, +#lon'btle

=

i..ember vrho wes then a mermber of that Fench bhut is novr a —menher
of the Pancalore Zench, expressed thus:
k 3. That is not the end of the matter. .2

miust novs advert to a rather peculiar ‘situation
created by Rule 56(j). MNormally,~vhen production
of docunients by one party to a litization is ordere?
by the Court,these docuiients have to be showrn
to the other narty. As pointed out earlier,the
cdoctrine of netural justice is excluded fro the

purview of Rule 58(j) and e cannot import it

into that rule: if we did so we would be %ignoring
the i2andate of the legislature"(AI7 1271 &C 49).
If ve permit the documents called for above tobhe
shovn to the applicant ard hearing objections to
coimdulsory retirement basad on riaterial contained
therein we would be importing the doctrine  of
natural justice, albeit and stasge after the coinstent
authority has ordered comipulsory retireient.
Yhen we are called uncon to decide whether comrpul-
sory retirement has been rightly ordered, e are
really asked to stand in the shoes of the apnropriate
authority which took the decision under Mule 5%(j)
but with one restriction viz., if there is sorie
relevant ieterial for arriving at the decision

e
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ve vwould not be right to go into its adequacy
and to substitute our copinion for the opinion of
the appronriate authority., If there is no material
to come to the requisite orinion, or if thc material
considered by the appropricte authority is irrelevant

e weuld be jusiibied m gelivie) aside] TE | e
of coripulsory retireisent, but for arriving at a
conclusisn we cannct tielie the :aateriel considered
by the annropriate authority available to the 2appli-
cant ané give i enl opportumity to staze his
ohjzetions ke se terenm, CJUwE| el lararopniate
authorits [ishereclided  fre s doing undern tiaerule
Ve cannot co. Iherefore, we would direct that
theldecu ~enisiandi teecords  as aforgsaid belshos
only to us to enmable us to deter cinbe tae velidity
of the action challenzed in the main application
and not to the avplimnf. el aneN asiare S thia b
in AIR 1976 ST 1297 it was observed that there
was no point ipl the Court seeing the reeords with-
eut showing thei tol the other side, but that was

-\ e

not in the context of Tule 57{j) vhich coripels

1

usto cdenart froi: the nor:ial sracticz in this rezard.

w

{

edmarajaich had urgecd for acentine this statezient of lawi.

ealin® with Point-Z we

1 1
1

of N audiNaliens s pente el hadine Nanplication beferc Nthefapprenriate

suiliprity ftaliesilaldecisionit ut thats stafel cnt i heith resocet to the
_ | cannot be
sovihay Sench in Sonavane's case/orojectec after the cdecision larl

been teken end ‘tie |satmeislehzallerced by the acarieved civil servant
before the Tribunal under the A.ct. (=l -e Bofiitinclviciithet fthe
statecent fhade 1n | Comavensls lcase that the party at no stage can
neruse and raake his submissions even when the Tribunal was seized
of the wmatter does not necessarily flow fromr the rulinc of the
@i
v

Suprerme Court in Sinha's case.  The later proposition does not neces-

serily ilop e« Wth clfors eraliN e FarcNo il elic vic i that S tos facilitate
a proper hearing and consideration of the cquestions the course e
have adopted, far from: cdoinc violence to the principles enunciated
in Sinha's case was only in conformity with the principles of natural
justice, whieh is even asseriped |es fair play in action anaé sound

]

nrincinles of admuinistraetion of justice. Ancther reasen given by
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the learned Member is that the Tribunal in deciding an anplication
under Section 18 of the Act is really asked to stand in the shoes
of the appropriate authority. ‘e are afraid that this is too broad
a staterient which does not flow from the true nature of power
conferred on the Tribunals under the Act. For these reasons and

!
i

others set out earlier, with respect to the Dombay Dench, we regret

our inahility to subscribe to the views expressed at para 13 in Sona-

42. On this verv cuestion, the Delhi Fench of the Tribunel

speaking through Justice K.:iadhava Reddy, Hon'ble Chairman in

Sanerjee's case had expressed thus:

"e.....Vhen the validity of such a recommendation

cennot be judeed without pursuing the record,
such record cannot be treated as one the confiden-
tialities of which should be preserved. The Tri-
bunal cannot withhold such record from the parties
likely to be affected by its decision. In disclosing
this material to the pearties to the litigation, no
prejudice would be caused to the State or any
of the officers concerned. The members of the
D.P.C. and the U,P.S.C.are highly placed authorities
who will not be in any way embarassed by such
disclosures; nor is their freedonst and candour of
expnression of opinion affected by such disclosure.
In discharge of their official duties day in day
out they assess the performance of several officers

objectively. ‘Vhen their assessment or recommenda-

N

R?-fi‘ﬁ-‘&fi“x\‘\ tions are challenged in appropriate judicial forums
W

any disclosure of that record, in our opinion, will
not cause anyv injury to public interest. In our
viev,far from causing injury, it would advance
public interest and lend assurance to the public
in general and the public servants in particular
that they eare being treated justly and fairly.
Mo question of security of State is involved in
these records now placed before us. The production
of this file and the disclosure of its contents is

necessary for a just decision of this case'.
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We are in respectful agreement with these views. These then were
the reasons on which we permitted the applicants to peruse the proce-

edings of the screening and review committees concerning each
(&

of them only.

43, In dealing and deciding cases of compulsory retirenents
Covernizent on  5-1-1278 had issved detailed instructions and they
are printed on pages 280 to 288 of Appendix 10 of MuZthuswarmy's
Pension Rules, 19£5  Edition and they have heen supplemented by

Sovernmient in its letter Mo FLI6(122)/Vig/35 dated 8-11-108%,

44, The instructions issued by Government on 5-1-1978 and/or
£-11-1285 are not statutorv and are issued hy ‘overnment in exercise
of its executive nowers to carry out the objects of Rule 56(j)F™

and other corresponding “ules. These circulars are not lavs. The
circulars are issued for the guidance of officers. ‘e cannot treat
ther: as edicts or laws that require an absolute and minutest com:pli-

ance by everyone at every stage.

45, Ve find that in conformity with the circulars a screzning
comimittee consistine of four senior officers had examined the cases
of applicants and others and the same made its detailed reco amenda-
tions which were then exawmined by a review comriittee consisting
of two senior Secretaries of Government, whick were epproved by
the Finance ‘finister on 31-12-1388. From this it follows that there

was substantial compliance viith the circular instructions issued by

Government.

45, Ve find that the applicants in Applications Nos.132, 500,
735, 761 and 879 of 1935 have been retired on the ground that they
vwere 'ineffective' and their 'integrity was doubtful' and that applicants
in Applications Nos.435 and 877 of 1936 have been retired on the

1

ground that their 'integrity was doubtful'.

47. In reaching its conclusions, the screening committee had

adverted
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to various circumstances and details collected and placed before
it. In the case of applicants in Applications Nos. 132, 435, 725, 76l,
877 of 1986,two members of the committee who were Commissioners
of Income-tax of the Karnataka Circle under whom they were working
have also opined that their 'integrity was doubtful'. In the case
of applicants in Application No.879% of 1986, the same two memnbers,
had also opined that that applicant had net shown improvemnent in
his work and punctuality.

48, ‘V'e have cerefully read the proceedings of the screening

O

coimmittee and the review committee. e have perused the C.7s

of all the applicants and considered the sub issions made on all

of then.

49. An exaninction of the proceedings of the screeninz commit-
tee concurred with by the review committee and the finister,establish
that there was material for the anpropriate authority to retire the
apnlicants under Rule 58(j) FR and that rmaterial was relevant mate-
rial for the decision. ‘WVhen once this Tribunal finds that there vras
material and that tiaterial was relevant to the decision, this Tribunal
however,extensive and wide its powers are under the Act, should
not embark on an inquiry into the matter as if it is a Court of
appeal and reach a different conclusion. On this short ground this
Tribunal should reject the challenge of thz applicants to the orcers

rrace ageinst thern and the various grounds urged acainst them.

<

56. Ve now proceed to consider all other grounds urgec by

Dr.Nagaraja.

o7. Dr.Nagaraja had urged that the CRs of the apnlicants were
the most reliable and scientific material and other material, if any
y was undependable for a decision by the appropriate authority.

D

58, ‘Vhatever be the value of CRs and their dependability for
consideriny pro::ctinns or retirements, it is not possible to hold that
they alone can and would constitute material for considering retire-

nients
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ments under Rule 56(j) FR. There is no prohibition for collecting ¢
other material and depending on the same in taking a decision under
that Rule. Both on principle and authority, we find it difficult to

N

accept this contention of Dr. Nagaraja. Ve, therefore, reject the

SEAE?

59. Dr. Nagaraja has next contended that on the acquisition
of riovable and iimmovable properties dealt by the screening cormittee
the applicants had obtained prior sanction and had imparted the requi-

site information from time te time and that being so, the screening

commniittee could not hold the intecrity of the apnlicants as doubtful.

0. V'e will assume that the acquisition of the properties had
been properly reported or sanctioned by the authorities from tive
to time. Dut, that makes no difference to ascertain whether there
has been disproportionate acquisition of properties or to hold that
the integrity of the civil servant was doubtful. ‘Je see no rmierit

in this contention of Dr.lacaraja and reject the sare.

5. Dr. Nagaraja has contended that it was not open to the
screening committee to rely on subjective and unverified oninion
of its two menbers to doubt on the integrity of the applicants.

hers

62. On certain applicants noticed by us earlier, tvwo merhe

of the screening coinmittee vho were functioninz or had functiconed
as Co:nmissioners or Heads of Offices under whom they had served

~———=x._ Or were serving had expressed that their integrity was doubtful.
% \f,entr,,] T’-,‘,“

must not forget that those officers had closely watched the

\

pe%ormance of those applicants and were cormpetent to express on

% thé/ir integrity. If that was so, then their considered opinion on
; 5 7 rxr .
N .~ themi was relevant and could be acted upon. V'e find no reason to

discard their opinion at all.

63. ©On the perforriance of the anplicants in their official

ECareer




el
career and their integrity,the members of the screening committee
who were not biased were the best judges. This Tribunal cannot re-
appreciate their views and reach a different conclusion or the Apsi.
dixit of the applicants. Ve cannot examine their conclusions as

da\ L. :
if we areJCourt of appeal and reach different conclusions.

64. On the forecoing discussion, we hold that there is no EIErit
in the challenge of the anplicants to the dccisions reached and tho

orders mac> thereon by the approoriate authorities.

65.As all the contentions urged for the applicants fail,their
applications are liable to be dismissec. e, therefore, dismiss these
applications.  But,in the circumstances of the cases, we dircct the
paries to hear their own costs. ) /

’
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