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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL 

BANGALORE BENCH :BANGALORE 

DATED THIS THE 2TH DAY OF NOVEMBER 1986. 

) 	 PRESENT: 
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	Hon'ble Mr.Justice K.S.Puttaswamy, 	 .. Vice-Chairman. 
\ 	 And: 

Hon'ble Mr4ti L.H.A.Rego, 	 .. Mernber(A) 

APPLICATIONS NOS.132,435,500,735,761, 877 AND 879 OF 1986. 

S.B.Aswatha Narayana, 
Tax Recovery Officer (Retd.), 
Aged about 53 years, 
Son of SriS.Bheema Rao, 
Opposite Govt.College, 
Tumkur. 

K.Narasimhan, 
Income Tax Officer (Retd), 
Aged 53 years, No.32/2, II Floor, 
11th Cros, 8th Main, 
Mal leswaram ,Bangalore-3. 

T.Janardhana Raju, 
Income Tax Officer (Retd.), 
Aged about 55 years, no.28, 
Income Tax Lay-out, 
Ka dugond anah a! Ii, 
Bangalore-45. 

4.C.Govindan, 
Aged about 55 years, 
Son of late Chottu Ram, 
Income Tax Officer (etd). 
No.19/B, I MainToad, 
Jayamahal Extension, 
Bangalore 560 04(3. 

Applicant in A.No.132/8G. 

Applicant in A.No.435/8e. 

Applicant in A.No.500/86. 

Applicant in A.No.735/66. 

S.Yoganarasimhan, 
Aged 51 years, S/o late S.Yadavachar, 
8th Income Tax Officer(Retd.),Circle-II, 
No.130,4th Block, IV Stage, V'est of 
Chord Road, Bangalore-79. 	 .. Applicant in A.No.761/86. 

?i.V.Ramachandran, 
Aged about 49 years, 
S/o Sri Visweswara Dixit, 
3806,13th Cross,B.S.K, 
II Stage, Bangalore-70. Appolicant in A.No.877/8. 

7. CSatyanarayana, 
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7. K.Satyanarayana, 
Aged 54 years,S/o K.Suryanarayan, 
Income Tax Officer (Retd), 
109, '1,Jukthidharn',20th Main, 
B.S.K.,I Stage, II Block, 
Bangalore-560 050. 	 .. Applicant in A.No.879/86. 

(By Dr.M.S.Nagaraja,Advocate) 

V. 

Government of India, 
by its Secretary, 
Ministry of Finance, 
(Department of Revenue) 
New Delhi. 

The Central Board of Direct Taxes 
by its Chairman, 
New Delhi-110002. 

The Chief Commissioner (Admn.), 
and Commissioner of Income Tax, 
K ama t ak a-I, 
Bangalore. 

Respondent No.1 in A.Nos. 
435. 735, 877 	879/85. 

Respondent No.2 in A.Nos. 
132,435, 735,877,879/86. 

..Respondent No.! in A.Nos. 
500 and 761/25. 

Respondent No.1 in A.Nos. 
132/86 

Respondent No.2 in A.Nos. 
500 and 761/85. 

Respondent No.3 in A.Nos. 
435, 735, 877,872/86. 

(By Sri M.S.Padmarajaiah, Central Govt. Standing Counsel) 

These applications coming on for hearing 'ice-Chairman made 

the following: 

fl r T-i r !) 

As the questions that arise for determination in these cases 

are comnmon, we propose to dispcse of them by a common order. 

2. All the applicants who started their career in one or the 

other lower posts like clerks, stenographers or typists in the Income 

Tax Department of the Government of India secured more than one 

promotion 	from 	time 	to 	time 	and 	in 	the 	year 	1985 	were working 

as 	Income 	Tax 	Officers 	('ITOs') Group-A or Group-B in one or 	the 

other 	office 	of 	the 	Deaartment of 	'Karnataka 	Circle'. hile 	the 
\\ 

- applicants 	in 	Apnlications 	Nos.435, 735 and 879 of 1986 were workinc 
- applications 
- as 	ITOs 	Group-A, 	the 	applicants in 	othe' 	 were working 

as 
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I 	
as ITO's Group-B in 1985. 

3. In exercise of the powers conferred by Rule 56(j) of the 

Fundamental Rules (FR) in the case of all the applicants except 

applicant in A.No.877 of 1986 and the corresponding Rule 48 of the 

Pension Rules in the case of that applicant, the Government of India 

or the Chief Connijsjoner Administration and Commissioner of Income 

Tax, Karnataka-1, Ban,alore ('Commissioner') by separate but identical 

orders made on 6-1-1936 and 15-1-1936 have compulsorily retired the 

applicants from service with effect from l5-1-1f8 and 16-1-1988 after-

noon on payment of three months' salary in lieu of three months' 

notices. \e will hereafter refer to these Rules as Rule 56(J)F. 

In their separate but identical applications made under Section 19 

of the Administrative Tribunals Act of 1985 ('the Act'), the applicants 

have challenged the respective orders made against them on certain 

grounds that are common and peculiar to each of them also. 

4. On receipt of the respective orders of retirement each of 

the applicants made representations before Government and the 

Commissioner, for re-consideration which has not found favour with 

them. In the absence of orders of stay issued by this Tribunal, the 

applicants have retired from service from the date of their reliefs. 

But, these facts hardly make any difference to adjudge on the vali-

ditv of the orders, if the applicants were to succeed in their armli- 

cations. 

In support 	of 	the orders made, 	the 	respondents 	have 	filed 

their separate but identical replies. 

Dr. J.S.Nagaraja, learned Advocate 	had 	appeared 	for 	the 
applicants 	in 	all 	these 	cases. 	Sri f'-LS.?admarajaiah, 	learned 	Central 

Government Senior Standing Counsel had appeared for the respondents 

in 	all 	these cases. 

On the pleadings and the contentions urged before us, the follow- 

ing four points arise for our determination and they are:- 

(lY.'hether 
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(I) \Vhether Rule 56(j) FR was valid or not, 	 S 
(2)Whether before retiring a civil servant 

under Rule 56(j)FR,was the appropriate 
authority required to issue him a show 
cause notice, consider the represen tat ions, 
if any, to be filed by him thereto and then 
provide him an opportunity of oral hearing 
or not,7 

R'hether compulsory retirenients were 
'concealed punishnients'made in vio]ation 
of Article 311(2) of the Constitution or not? 

Thether the coripulsory retirement of each 
of the applicants 'was valid or not? 

7:e will now nroceed to examine thesc points in their order: 

)T'. TJflT i'l-' ''•\ 
1\j_. 	I \_J.\ I 

6. Dr. Nagaraja has urged that UuIe 56(!)  F conferring absolute 

ana 	unguided 	power 	on 	the apnropriate 	authority 	to compulsorily 

retire 	a 	civil 	servant at 	its sweet 	will 	and 	pleasure, 	was 	violative 

of 	Articles 	14 	and 	21 of 	the Constitution 	and 	was 	void. In 	support 

of 	his 	contention 	Dr. Nagaraja has 	strongly 	relied 	on the 	rulings 

of 	the 	Suprer e 	Court in 	ST. HANEA GANRJ.H v. UHION OF 

INDIA 	AN6) 	ANOTI-mER (AIR 197 	SC 	597) 	and 	OL TLLIS 	v 

BONEAY 	:UNICIPAL COR?OATJ'3N AND 	OTHERS(AIR 1933 	SC 

160). 

9. Sri Pa(_"marajaiah has urged that in the absence of a declare-

tion sought, the validity of Rule 560 ) FR cannot he adjudicated 

and that even otherwise its validity was concluded by the Supreme 

Court in T.G.SHIVACHARANA SINGE N AD OTEERS v. TI-IF STATE 

OF NYSORE(AIR 	1965 	SuDreme 	Court 	280);UN1ON 	OF INDIA 	v.1 

COL.J.N.SINEA (1970(2)5CC 45;); and UNION OF INDIA v. N.E.REDDY 

A 1D OT-:R (1930 Sr' 	(L 	5) 179) 

7 10 In 	their applications, 	the 	applicants 	\ hue 	setting out 	grounds 

touching on the validity of Rule 	56(071, 	have not 	specifically sought 

for 	ii declaration to 	strize 	da'mi 	that 	Rule. 	g:ut, 	the absence 	of 

such a 	formal prayer, 	on 	the 	desirability 	of 	which 	there cannot 	he 



-5- 

two opinions at all, by itself cannot be a ground for this Tribunal 

to decline to examine its validity on which elaborate argunents have 

been addressed by Dr. Nagaraja . Ve, therefore, propose to examine 

its validity. 

II. In Shivacharana Singh's case a Constitution Bench of the 

Supreme Court speaking through Gajeridragadkar,Cj,had upheld the 

validity of 	ote-1 to ulc 255 of the 3arnataka Civil Services ulcs 

which corresonds to ule 53(j)F. In Sinha's case, the 

Suore:'e Court had upheld the validit' of 	ule 55(j ) F 	itself. In 

eddy's case the Supreme Court reviewing all the earlier cases, 

had unheld u]e 15(3) of the All lridi (Death-cu.i-Cetirement)Th1es, 

1948 ('1945 4ules') which corresaonds tD Cule 55(j) FP. Dr. Nagaraja 

without rightly disputing the binding e 'Fect of these rulings, hov.'ever, 

urged, that all of them were rendered before the new dimension 

of Article 14 of the Constitution, namely, arbitrariness was the very 

antithesis of rule of law enshrined in that Article was evolved and 

elaborated and that the right to life guaranteed in Article 21 of 

the Constitution comprehended the right for a decent and assured 

life as exnounded in Olga Tellis' case which are now binding and 

tested on those touch-stones,4ule 58(j )8 	was violative of both those 

Articles. 

12. 	nust at the var' outset notice, that eddv's case was 

rendered after the SuDrene Court had evolved and elaborated the 

- .-. 	new dimension of Article 14 of the Constitution. In that case the 
N 

" 	Court exhaustively reviewed all the earlier cases and referrina to fl 
Shivachaana Singh's and Sinha's cases with approval,had ruled, that 

! 	rule 15(3) of the 1948 Thles and rule 560 )F 	were valid. \!e are 

of the view that the principles enunciated in eddy's case cannot 

be distinguished on the ground tha; the Court had not referred to 

the ncr: di ;cnsion of Article 14 of the Constitution evolved in 

213YAPPA v.STATE OF TA1IL11111ADU (Al'---) 1974 SC 555) and elaborated 

in Naneha Oardhi's case. 
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'Chat is true of Article 14 of the Constitution, is euY 

true of the contention of the applicants that the rule was violative 

of Article 21 of the Constitution as expounded in Olga Tellis' case. 

Vc are of the view that on the principles enunciated in Reddy's 

case, this contention of l)r.hagaraja is equally devoid of merit. 

In S.•.:T.SO: :AATl AD OTi FRS V. STATE OF PUJAF 

AN OTHERS (AIR 1953 SC IN on the binding effect of an earlier 

precedent on the ground that a new areument had not been considered 

in decving a point, a Constitution 13ench of the Supreme Court had 

exnresed thus: 

"The binding effect of a decision does 
not depend upon whether a particulrr 
argument was considered therein or 
not, provided that the point with re-
ference to v,-hich an argument was 
subsequently advanced was actually 
decided. That point has been speci-
fically decided in the three decisions 
referred to above t'. 

'e are of the view that on these principles, it is even presumptuous 

for an' Court or Tribunal, to embark on an examination of the vali-

dity of Rule 55(j )FR. Sut, out of deference to intelliFent,elaboratc, 

painstaking and respectful submissions made by Dr.agaraia, we deem 

it nrcper to examine their correctness also. 

Rule 59(J ) 	FR 	can be 	invoked only when a 	civil 	servant 

had completed the 	'qualifying service' 	and not before that. 	The 	prin- 

ci)aI 	 j 	t 	 f i 	i 'bl 	 ' h  c 	only 	 vil 

services are constituted and 	maintained by the State. The two cate- 

gories who are considered and retired 	are those that are 	'ineffective' 

or 	of 'doubtful' 	integrity 	and not 	all. 	':'-it, 	more 	than all 	these, 

those retired 	are 	assured 	of pension 	and 	other 	terminal benefits. 
T[ 

ith 	all these 	safeuarc1s, 	we fini 	it 	difficult 	to 	hold 	that the 	uIe 

- confers athitrar 	po 	ors 	and is 	vio1arie 	of 	the 	ne 	di ension 	of 

Artice 14 of the Constitution. 

IC. 	On 
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On retirement, the civil servant is assured of his pension 

p 
	 and other terminal benefits in accordance with the iu1es. If that 

is so, the right of Government servant to life and a decent life 

also is not affected. Ye are, therefore, of the view that the Rule 

is not violative of Article 21 ofthe Constitution as expounded in 

Olna Tellis' case. 

In PALYYV 	AJ CdAP IA V. UYJTC)N OF hA 

OTI7, 	Al 	i.l Suprenc Court 70) on vhich considerable reliance 

was elaced by Tr.\a - arajn to sustain his contention, the Supreme 

Court had not lai cIciva a different principle. 

10. On thc forenoinc' discussion, we hold that Rule 50(j) F 

vas not violatie of Articles 14 and 21 of the Constitution. 	c, 

therefore, reject this challenge of the applicants. 

RT:POINT 

lP. Dr. Yagaraja urned, that before making an order for com-

pulsory retirement under Rule 5(j)?R which results in serious civil 

consenuences to the civil servant, the appropriate authority was 

bound to issue a show cause notice, consider his written representa-

tions thero and provide him an opportunity of oral hearing in confor-

initv with one of the basic components of natural justice viz., audi 

altera:T: partem and on such failure, as in the present cases, the 

retirement orders were illeaI as held by the Sikkim digh Court 

in so' ri' LA & AD FTC. v. STATF. OF ShPDP Afl OT F'S 

(l0S LA1 LC.l5). 

Sri Padmarajaiah urged that audi alteram partem had no 

application to the exercise of pover under Rule 56(j) FF and that 

the enunciation made in Sonam Larna's case irect1y opposed to the enuncia-
tion made by the Suprene Court, was also unsound. 

\7e must, at the very outset, notice that the contention 

urged by Dr. RagaraP is directly concluded by the rulings of the 
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Supreme Court in Sinha's and Reddy's cases. V.7e should, therefore, 

ordinarily reject the same witliout any further examination. PAP 
as the Sikkim 111gb Court in Sonan Lana's case referring to these 

rulings also, had upheld the contention of Dr.Nagaraja,we consider 

it proper and necessary to examine the same in detail. 

22. In inha's case, the very question directly came up for 

consideration and the unreTae Court rejected the sa e in these 

words: 

2. Pefore us the only contention presented 

for our decision was whether the Uirh Court was 

ri,ht in Ndding that in ainr the inaugned order 

the appellrnt had violated the principles of natural 

justice. 

xx 	 xx 

ules of natural justice are not embodied rules 

nor can they he elevated to the position of funda-

mental ri hts. As observed by this Court in (rai-

oah v. Union of India, Al\ 1970 SC 150, "the aim 

of rules of natural justice is to secure justice 

or to put it neeativelv to prevent miscarriae 

of justic. These rules can operate only in areas 

not covered by any law validly made. In5ther 

yards they donot supplant the law but supplement 

it. It is true that if a statutory arovision can 

be read consistently with the principles of natural 

justice, the Courts should do so because it must 

he presumed that the lenislatures and the statu-

torvauthorities intend to act in accordance with 

thc priacinles of natural justice. ut,if on the 

other hand, a statutory provision either specifi-

callyor by necessary implication excludes the appli-

cation of any or all the rules of principles of 

natural justice then the Court cannot more the 

mandate of the legislature or the statutory autho-

rity and read into the concerned provision the 

principles of natural justice. \hether the exercise 

of pov:ar conferred should he made in accordance 

i th 
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with 	any 	of 	the 	principles 	of 	natural 	justice 	or 
not depends upon the express words of the provision 
conferring 	the 	pov rer, 	the 	nature 	of 	the 	pov.er  
conferred, 	the 	purpose 	for 	which 	it 	is 	conferred 
and the effect of the exercise of that power. 

xx 	 xx 
If 	tht 	authority 	bone 	fide 	forms 	that 	opinion, 
the correctness of that oinio;i cannot be challenged 
before 	Courts. 	It 	is 	onen 	to 	an 	aggrieved 	party 
to 	contenc! 	that 	the 	reoiisite 	oinion 	has 	not 	been 
formed 	or 	the 	decisio. 	is 	based 	on 	collateral 
grounds 	or 	that 	it 	is 	a7 	arbitrary 	decision.............. 

ecausc 	of 	his 	compulsori 	retirement 
he 	does 	not 	lose 	any 	of 	the 	rights 	acquired 	by 
him 	before 	retiremeit. 	Compulsory 	retirement 
involves no civil consemences. 	The aforementioned 
ig u le 	5(j) 	is 	not 	intended 	for 	taking 	an), 	penal 
action 	against 	the 	Government 	servants. 	That 	rule 
merely embodies one of the facets of the 'pleasure' 
doctrine 	embodied 	in 	Art.310 	of 	the 	Constitution. 
Various 	considerations 	may 	weigh 	with 	the 	apro- 
priate 	authority 	while 	exercising 	the 	power confer- 
red under the rule. 	In sonic cases, the Government 
may feel that a particular post may be more useful 
ly 	held 	in 	public 	interest 	by 	an 	officer 	more 
co:wretent 	than 	the 	one. 	who 	is 	holding.It 	may 
be 	that 	the 	officer 	who 	is 	holding 	the 	post 	is 

not 	inefficient 	hut 	the 	appropriate 	authority 	nay 
prefer 	to 	have 	a 	more 	efficient 	officer. 	It 	may 
further 	be 	that 	in 	certain 	key 	posts 	public 	interest 
may 	reouire 	that 	a 	oerson 	of 	undoubted 	ability 
and 	integrity 	should be there. 	There is no denying 
the 	fact 	that 	in 	all 	organizations 	and 	more 	so 

• in 	Government 	organizations, 	there 	is 	good 	deal 
of 	dead 	wood. 	It 	is 	in 	public 	interest 	to 	chop 	off 

.- 	. the scae. 	Fundamental Pule 56(j) holds the balance 
bet 	ean 	the 	of 	the 	indnidual 	Coverry ent 
servant 	and 	the 	interests 	of 	the 	public. 	Thile 	a 
mininnm 	service 	is 	guaranteed 	to 	the 	Government 
servant, 	the 	Government 	is 	given 	power 	to 	ener- 

gise 



-10- 	 S 
gise its machinery and make it more efficient 

by compulsorily retiring those who in its opinion 

should not be there in public interest. 

xx 	x 	xx 

10. In our opinion the High Court erred in 

thinking that the compulsory retirement involves 

civil consequences. Such a retirement does not 

tahe awa an),-  of the rights that have accrued 

to the overn-aent servant because of his past 

service. It cannot be said that if the retirin age 

of all or a section of the (overnnent servants 
is 	fixed at 50 years, the s: :ie would involve civil 

consacuences. Under the existing system there 

is no uniform retirement age for all Government 

servants. The retirement are is fixed not merely 

on the basis of the interest of the Government 

servant hut also dependin. on thc require::ents 

of the society. 

In Reddy's case, the Court dealing with Rule 16(3) of the 1048 Rules 

corresponWn to Rule 50(OF and its requirements, reviewine all 

the earlier cases rejected this very conte'-ition in these words: 

S. An analysis of this rule dearly shows that 

the following essential ingredients of the rule 

must be satisfied before an order compulsorily 

retirinq a government servant is passed. 

(I) That the member of the Service must have 
completed 30 years of qualifying service 
or the age of 50 years (as modified by noti-
tification dated July I6,1939); 

That the government has an absolute right 
to retire the government servant concerned 
because the word 'require' clearly confers 
an unqualified right on the Central Govern-
ment; 

That the order must be passed in public 
interest; 

That three months' previous notice in writing 
shall be given to the government servant 
concerned before the order is passed. 

It may be noted here that the provision gives 
an absolute right to the government and not 

merely a discretion, and, therefore, impliedly 

it 



S 	 it excludes the rules of natural justice. It is 
also not disputed in the present case that all 
the conditions mentioned in rule referred to 

above have been complied with. It is a different 
matter that the argument of Reddy is based 
on the ground that the order is arbitrary and 
mala fide viith which we shall deal later. 

9. On a perusal of the impugend order 
passed by the Government of India, it would 

appear that the order fully conforms to all the 
conditions mentioned in Rule 16(3). It is now 

well settled by a long catena of authorities 

of 	this Court that coipulsorv retirem (.,nt after 
theeoiployee has put in a sufficient uirriher of 

years of service having qualified for fuJ pension 
iz3 neither a punishment nor a stigma so as to 

attract the provisions of Article 311(2) of the 
Constitution. In fact, after an emr:]oyee has 

served for 25 to 30 years and is retired on full 

pensionary benefits, it cannot be said that he 
suffers any real prejudice. The object of the 
rule is to weed out the dead wood in order 

to maintain a high standard of efficiency and 

initietive in the State Services. It is not necessary 

that a good oficer nay continue to be efficient 
for all tines to come. It may be that there 
maybe some officers who may possess a better 

initiative and higher standard of efficiency and 
if given chance the work of the government 
might show marked improvement. In such a 
case compulsory retirement of an officer who 

fulfils the conditions of Rule 16(3) is undoubtedly 
inpublic interest and is not passed by way of 
punishment. Similarly, there may be cases of 
officers who are corrupt or of doubtful integrity 
and who may be considered fit for being compul-

sorily retired in public interest,since they have 
almost reached the fas end of their career and 
their retirement would not cast Env aspersion 
nor does it entail any civil consequences. Of 

con rse 
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course,it may be said that if such officers were 

allowed to continue they would have drawn their 

salary until the usual date of retirement. But, 

this is not an absolute right which can be claimed 

by an officer who has put in 30 years of service 

or has attained the age of 50 years. 	Thus, 

the general impression which is carried by most 

of the employees that compulsory retirement 

under the conditions involves some sort of StI ) . a 

must be completely removed because FuIe 13(3) 

does nothin of the sort. 

1/ 

10. A.art from the aforesaid considerations 

v:e ''ou1d like to illustrate the jurisorudential 

philosophy of Pule 13(3) and other similarly worded 

provisions like 	ule 5(j) and other rules relating 

to the cernment servants. It cannot be doubted 

that ul 13(3) as it stands is but one of the 

facets of the doctrine of pleasure incorporated 

in Articl€ 310 of the Constitution and is controlled 

only by those contingencies which are expressly 

mentioned in Article 311. If the order of retire-

ment under Rule 13(3) does not attract Article 

311(2) it is manifest that no stigma or punishment 

is invol\ cd. The order is passed by the highest 

authority, namely, the Central Government in 

the name of the President and expressly excludes 

the application of rules of natural justice as 

indicatec above. The safety valve of public inter-

est is the most powerful and the strongest safe-

ivard against any abuse or colourable exercise 

of nower under this rule. •oreover, when the 

Court is satisfied that the exercise of power 

under the rule amounts to a colourable exercise 

of jurisdiction or is arbitrary or rnalafide it 

can always be struck down. \Vhilc examining 

this asoect of the matter the Court would have 

to act only on the affidavits, documents, annexres, 

notifications and other papers produced before 

it by the parties. It cannot delve deep into 

the confidential or secret records of the gover-
meit c fish out materials to prove that the 

order is arbitrary or mala fide. The Court, has 

however, 
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however, the undoubted power subject to any 

privilege or claim that may be made by the 

State, to send for the relevant confidential per-
sonal file of the government servant and peruse 
it for its own satisfaction without using it as 
evidence. 

11. 	It 	seems 	to 	us 	that 	the 	main 	object 
of 	this 	rule 	is 	to 	instil 	a 	spirit 	of 	dedicntion 
and 	dynamism 	in 	the 	working 	of 	the 	State 	Ser- 
vices 	so 	as 	to 	ensure 	purity 	and 	cleanliness 	in 
the 	administration 	which 	is 	the 	paramount 	need 
of the hour as the Services are one of the pillars 
of 	our 	great 	democracy. 	Any 	element 	or consti- 
tuent 	of 	the 	Service 	which 	is 	found 	to 	be 	lax 
or 	corrupt, 	inefficient 	or 	not 	up 	to 	the 	riark 
or 	has 	out 	lived 	his 	utility 	has 	to 	be 	weeded 
out. 	Rule 	16(3) 	provides 	the 	methodolov 	for 
achieving 	this 	object. 	'e 	must, 	however, 	hasten 
to 	add 	that 	before 	the 	Central 	Government 	in- 
voices 	the 	power 	under 	Rule 	16(3), 	it 	must 	take 
particular 	care 	that 	the 	rule 	is 	not 	used 	s 	a 
ruse 	for 	victimisation 	by 	getting 	rid 	of 	honest 
and 	unobliging 	officers 	in 	order 	to 	make 	way 
for 	incompetent 	favourites 	of 	the 	government 
which 	is 	bound 	to 	lead 	to 	serious 	de:T.ora1isation 
in 	the 	Service 	and 	defeat 	the 	laudable 	object 
which 	the 	rule 	seeks 	to 	subsarve. 	If 	any 	such 
case 	comes 	to 	the 	notice 	of 	the 	overament 
the 	officer 	responsible 	for 	advising 	the 	govern- 
m'ent 	must 	be 	strictly 	dealt 	with. 	Compulsory 
retirement 	contemplated 	by 	the 	aforesaid 	rule 
is 	designed 	to 	infuse 	the 	administration 	with 
initiative and activism so that it is made poignant 
andpiquant, 	specious 	and 	subtle 	so 	as 	to 	meet 

/f the 	expanding 	needs 	of 	the 	nation 	which 	recuire 
exploration 	of 	ufields 	and 	pastures 	new. 	Such 
a 	retirement 	involves 	no 	stain 	or 	stigma 	nor 
does 	it 	entail 	any 	penalty 	or 	civil 	consenuences. 
If 	fact, 	the 	rule 	merely 	seeks 	to 	strike 	a 	just 
balance between the termination of the co:pleted 
career 	of 	a 	tired 	employee 	and 	maintenance 
of 	top 	efficiency 	in 	the 	diverse 	activities 	of 

k 
the administration. 

10 	A 
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An order of compulsory retirenent 

on one hand causes no prejudice to the govern-

nent servant who is made to lead a restful 

life enjoying full pensionary and other benefits 

and on the other gives a new anination and 

euaninitv to the Services. The eaployecs should 

try to understand the true spirit behind the 

rule which is not to penalise thei but a'ounts 

just to a fruitful incident of the Service aade 

in the larger interest of the country. Even 

if the ennloyee feels tiat he has suffered, he 

should derive sufficient solace and consolation 

fron the fact that this is his swall contribution 

to his country, for €'ery good cause clai:ns 

its viartvr. 

These principles are clearly enunciated 

by a series of decisiors of this Court starting 

from Shyam lal (AIF. 19h4 SC 369) case to Nigam 

(1978)1 5CR 521) case which will be referred 

to hereafter. 

Dr. Neenraja did not rightly urge that the princinles enunciated in 

these cases have been doubted or dilated in any of the later rulings 

of the Supreme Court itself. Lut, 1e urged that what had been expres- 

sed in Sonaw 	aa's case was correct and sound for the very reasons 

stated therein as also the new dimension of Article 14 of the Consti- 

tution evolved in 	oyanpa's case and elaborated in .. aneha Gandhi's 

case and the extendec!i eanin given to Article 21 of the Constitution 

in Olga Tel]is' case. In other words, Dr.hTagaraj, maintained that 

the principles enunciated 	in Sinha's and Reddy's cases were no longer 

oo'4  low 	and 	the 	la\ 	had been 	correctly exooundec 	by 	the Si1 1'im 

'ugh Court in Sonan La 	a's case 

23 	In 	Sona 	Lana's case, 	the 	Si' I'm 	1gb 	Court 	'. as dealing 

ith the compulsory retirement of Sonara 	Lana and two others under 

Rule P9 	of 	the 	Sun 	Govern:acnt 	flervice Rules,137d 	(?.ule 	9(1) 

reads thus:- 

"99(1) notwithstanding 
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99(1) 	Notwithst and ing 	the provision of 	Rule 

93, the 	Government, 	except 	where Rule 101 	may 

apply 	shall 	have 	the 	exclusive right to 	retire 	an),  

Government 	servant 	who 	has attained the 	age 

of 50 years or has rendered not less than 25 years 

of service, 	if 	it 	is 	of 	the 	opinion that it 	is 	in 

the u5lic 	interest 	so 	to 	do, by giving hinnot 

not less 	than 	three 	months' 	notice or three months' 

sa1rv inlicu of such notices". 

This rule corresaonds to Rule 56(I)  FR, Rule 43 of the 	Pension Rules, 

Rule 16(3) of 	the 	194 	Rules and Note-I 	to ?ule 	285 	of the 	RCg7. 

The no'.er conferred 	by 	this rule on 	Government 	of 	gihki:r 	is 	the 

very power conferred 	on 	the approariate authority 	under one 	or 	the 

other Rule noticed 	by 	us. On this 	very 	contention,Bhattacharjee, 

Actinr CJ.  exiressed thus: 

ti 	15. Rut, there is yet another way to bob into 

the matter. It is true that in Union of India v. 

j.1.Sinha, AIR 1971 SC 40:(l$71 Lab IC 8) (supra) 

it has been held by a tv:o Judge Bench of the 

Supreme Court (at p.42) that before an order of 

copu1sory retirement is passed inter:ns of the 

relevant rules, it is not necessary to comply with 

the rules of nc.tural justice by givincz the Govern-

ment servant concerned any ooportvnitv to show 

cause aainst his compulsory retircrient. As already 

noted, 7-.6(i) of the undamental Rules, which 

was being considered in that decision, conferred 

"absolute right" to the (7-,overnment to compulsorily 

retire its servant. And it has accordingly been 

pointed Out by another two Judge Bench in Union 

of India vs. .Ii.Reddy, AIR 1980 SC 583 

at p.583:093O Lab IC 221 at p.223) that "the provi-

sion gives an absolute right, and not merely a 

discretion, and, therefore, irnoliedly excludes the 

rules of natural justice'. But, v,rliether  or not 

"absolute power is anathema under our constitutional 

order" 



order"Faldev Baj Chadha Alh. 1931 SC 70 at p.71: 

(1880 Lab IC 1184 at p.1135) (supra) and is, therefore 

to be read down, itmust be noted that  

of the Sikki 	u1es does not confer any absolute 

right or power. As already noted, an order of 

comnulsory retirement obviously deprives a person 

of its livelihood Baldev Faj v. State of Punjab, 

PJ' 	C °38 at 	e 888: (1234 Lab IC 321 

at p.823) and as already noted hereinbefore,it has 

been recently settled by a unanimous five Jud-e 

Bench of the Supreme Court in Olga Tellis v. 

Bombay unicinal Cor'oration, (1885) 3 SCC 5L15 

at .'rx57!/572:(AIF. 1933 SC 139 at Pp.193-18-4)(supra), 

that the riht to life conferred by Art.?l of the 

Constitution includes the right to livelihood and 

that any person, who is deprived of his riOt 

to livelihood except according to just and fair 

procedure established by law, can challenge the 

deprivation as offending the right d to life conferre 

by Art.21. It has been observed (at p.565), that 

'if a person is deprived of his job........his very 

right to life is put in jeopardy. It has been obser- 

ved further (at p.577), with reference to E.P.Poyappa Ai 

1974 SC 555; (1874 Lab IC 27), 8'aneha Gandhi AD. 1973 SC 

597 and the wave of decisions following 8aneha Gandhi that 

"it is far too well settled to admit any argument that the 

procedure prescribed by la-v for the denrivation 

of the right conferred by Art.21 must be fair, 

just and reasoaahl&. As observed by Biav.-ati,J.(as 

his Lordshin then was) in Francis Coralie i cullin 

(AD. 1981 SC 743), following the ianeka wave 

that, T it is for the Court to decide in the exercise 

of its constitutional power of judicial review whe-

ther deprivation of life or personal liberty in a 

given case is by procedure which is reasonable, 

fair and 	just 	or it 	is 	other,  is& 	Tiese obser\ a- 

tions have been a oted 	ith approval 	in Biga Thilis 
( \. 

(sunra,at 	n.573). 

16 	co 	tne procedure resortec 	to in 	a 	giea 
case, whereby 	the right 	to Ii 'elihooc 	or any other 

right conferred by 	Art.21 is 	impaired, must 	he 

reasonable, 
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reasonable, 	fair 	and 	just. 	As 	observed 	by TThagv'ati, 

J., 	in 	aneka 	Gandhi 	(AIR 	1978 	SC 	597 	at 	p.624 

(supra) 	"any 	procedure 	which 	permits 	impairment 

of 	the 	constitutional 	right.....without 	giving 	reasona- 

ble 	opportunity 	to 	show 	cause 	cannot 	but 	he 	con- 

demned 	as 	unfair 	and 	unjust". 	It 	may 	be 	recalled 

that 	as 	to 	procedure 	in 	general, 	somewhat 	similar 

observations 	were 	made 	al:.'ost 	three 	decades 	ao, 

though 	in 	2 	different 	context,hy 	Fose,j., 	speahing 

for 	a 	three 	Jude 	5oncli 	of 	the 	Su7reme 	Court 

in 	Sangram 	Singh 	AL, 	I5 	C 	475 	at 	p.427 	to 

the 	effect 	that 	there 	must 	be 	ever 	present 	to 

the 	:ind 	the 	fact 	that 	our 	laws 	of 	procedure 	are 

grounded 	on 	a 	principle 	of 	natural 	justice 	which 

requires that men should not be condemned unheard, 

that 	decisions 	should 	not 	he 	reached 	behind 	their 

bac!:s, 	that 	proceedin' 	that 	affects 	their 	lives 

and 	proerty 	should 	not 	continue 	in 	their 	absence 

and they 	should not he precluded from participating 

in 	them. 	It 	was 	observed 	further 	that 	thouh 

"there 	must 	be 	exceptions 	and 	where 	they 	are 

clearly 	defined, 	they 	must 	he 	given 	effect 	to", 

"but tahen by and large, and subject to that proviso 

our 	laws 	of 	procedure 	should 	be 	considered, 	v:her- 

ever 	that 	is 	reasonahb' 	nossihle, 	in 	the 	litht 	of 

that 	princinic". 	It 	true 	that 	these 	observatiens 

were 	made 	in 	respect 	of 	judicial 	proceedings 	and 

as 	pointed 	out 	in 	A.Z.Traipah 	AI 	1710 	SC 	15 

at 	p.157, 	"till 	van.' 	recently 	it 	was 	the 	o;)iaion 

of 	the 	Court 	that 	unless 	the 	authority 	concerned 

was 	reguired 	by 	the 	law 	under 	which 	it 	functicns 

to act jucicially there was no room 	for the applica- 

tion of the rules of natural justice". 	But, 	as coint- 
1/ 	 1' 

ed 	out 	further 	inA.i.hraipak 	(supra). 	"the 	validity 

of 	that 	ii 	itat1on 	is 	now 	questioned 	and 	"if 	t e 

purpose of the rules of natural justice is to prevent 

miscarriage 	of 	justice, 	one 	fails 	to 	see 	who 	those 

rules 	should 	he 	made 	inapplicable 	to 	administrative 

enquires". 	The 	five-judge 	Bench 	mA. 

(supra) 	inf act 	referred 	to 	with 	approval, 	the 	obser- 

vations 	made 	by, 	a 	two-judge 	Bench 	in 	Binapani 

Del 	AIR 	1987 	SC 	1269 at p.1272 to the effect that 
"even 
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"even an administrative order which involves civil 

	16 
consequences........must be made consistently with 
the rules of natural justice". Binapani Del (supra) 
was, however, distinguished in J.N.Slnha AIR 1971 
SC 40 at p.43:(1971 Lab.IC 8)at p.lO)(supra) and 
it was pointed out that as an order of compulsory 
retirement does not involve civil consequences 
in the sense of loss of any benefit already earned, 
rules of natural justice are not required to be 
complied with. And as already noticed, another 
reason for which rules of natural justice were 
held to be inapplicable to a case of compulsory 
retirement was, as exp1ined in the later decision 
in \1.E.Reddy, AIR 1980 SC 563:(1980 Lab IC 221 
at p.223)(supra) the re1vant "provision gives an 
absolute right to the Government and not merely 
a discretion, and therefore, it impliedly excludes 
the rules of natural justice" It must be noted that 
innone of these decisions, the questions as to whe-
ther an order of compulsory retirement impairs 
the constitutional right, like the right to livelihood 
conferred by Art.21 and whether the procedure 
therefor is accordingly required to be fair, just 
and reasonable and consistent with the rule of 
natural justice, were all considered. But, as already 
noted in Baldev Raj v. State of Punjab,AIR 1984 
SC 936 at p.988:0984 Lab IC 621 at p.623)(supra) 
it has now been clearly pointed out that an order 
of compulsory retirement "affects the livelihood 
of the person in whose respect the order is made" 
and the unanimous five-Judge Bench in Olga Tellis 
(1985) 3 SCC 545 at Pp.571-572:(AJR 1980 SC 180 
at Pp.193-194)(supra),has ruled that the right to 
life conferred by Art.21 includes the right to liveli-
hood and that "any person who is deprived of his 
right to livelihood except according to just and 
fair procedure established by law, can challenge 
the deprivation as offending the right to life confer-
red by Art.21". And in Maneka Gandhi AIR 1978 
SC 597 at p.624(supra), it has been ruled that 
"any procedure which permits impairment of the 
constitutional right.....without giving reasonable 

opportunity 
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opportunity to show cause cannot but be condemned 
as unfair and unjust". And followinc the aneka 

wave, it has now been ruled by the unanimous 
five-Judge Bench in Olga Tellis (sunra,at p.581);(at 
p.198 of AJ),that "exce-t in cases of urgency 

"hich hroo!: no delay", 'no denarture from the 
audi alteram parte: rule "Tear the other side' 

could be presu cd to have been intended'. It has 

been fuled further (seora,rt p.5I):(at p.198 of AIh) 
that the  ordinary rule v:hih regulates all procedure 
is that persons who nr2 libel': to be affected by 

the nroposec action must be afforded an opnortunitv 

of being heard as to v.- y that acticn should not 
he ta'.:en" and that "a eparture from the funda-

m on. tal ru]n of natural justice way be presumed 

to have been intended......onh- in circumstances 
which warrant it' and that 'such circumstances 

must be shown to exb;':, when so required, the 
burden being on those, who affirm their existence." 

17. 	It 	must 	be 	stetec' 	at 	once 	that 	in 	these 
cases 	no 	attempt 	has 	been 	in 	the 	affidavits 	or 
by 	the 	learned 	Advocate-general 	during 	arguments 
to 	show 	that 	such 	ciicu: :stances 	existed 	in 	the 
case 	of 	the 	net itioners 	which 	brooked 	no 	delay 
and 	which 	arranted 	that 	no 	oprcrtunity 	of 	being 
heard 	could 	h 	iven 	to 	the 	oetitioners. 	As 	the 
age 	v.en 	one 	has 	crossed 	fifty 	or 	more 	and 	one's 
fa 'ilv 	responsibilities 	and 	sombre 	of 	life's 	evening 
are 	libeb: 	to 	.-e.igh 	on 	hi 	most 	henvily,it 	is 	neither 
just 	nor 	fair 	nor 	reasonable 	to 	suddenly 	deprive 
such 	a 	one 	of 	his 	source 	of 	livelihood 	on 	the 
strength 	of 	a 	decision 	arrived 	at 	behind 	his 	hack 
and 	without 	giving 	him 	any 	opportunity 	of 	being 
heard 	in 	t'e 	matter. 	I tL out 	such 	a 	hearing, 	a 

( 	w - t 
decision, 	which 	may 	other 	ise 	be 	right 	or 	just, 
would 	not 	appear 	to 	be 	right 	or 	just, 

and 	as 	pointed 	out 	in 
Olga 	Telljs 	(at 	n.582 	of 	SC):(at 	n.199 	of 	AIR: 

C 	I9)(sunra), 1 the 	arpearance 	of 	injustice 
is 	denial 	of 	Justice'. 	uch 	a 	hearing 	has 	been 	re- 
garded 	to 	be 	so 	essential 	that 	failure 	to 	provide 

for 
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for the sare would affect the decision even if 

it aPPears that the hearing would have made no 

difference. As has been pointed out by a three-

Judge ench of the Suprene Court in S.L.apoor 

v. Jagnolian,(AIP  1f81 SC PC at ITh.145, 147), "the 

require aents of natural justice are 	iet only if 

orportunitv to represent is given in view of proposed 

action and 'the princirdes of natural justice know 

of no exclusionary rule dcuendent on whether it 

v:ould have nade any difference if natural justice 

had been oeserved because 'the non-observance 

of 	natural justice 	is 	itself 	preiudicc 	to 	any 	i.ian 
and 	nroof 	of 	nreiudicc 	ind' neadently 	of 	proof 	of 
denial 	of nature] 	justice, 	's 	unnecessary" 	as 	"if 
ill 	co:es fro:e 	a 	person 	'ha 	has 	denied 	justice 
that 	the person 	'uho 	has 	been 	denied 	justice 	is 
not 	prejtvliceril These obsar''ations have been quoted 
v?ithj 	anproval 	in 	71ga 	Teibs 	(at 	p.5L' 	of 	SCC):(at 
r.2hl 	of AIC)(suarn), 	and 	it 	has 	been 	ruled 	(at 
p.E32):5t p.!Pg 	of 	J)the 	contention 	that 	hearin 
'need 	not be 	given 	of 	a 	aroposed 	action 	because 
there 	can possibly 	be 	no 	answer 	to 	it, 	is 	contrary 
to 	well 	recommaised 	understrndjnm 	of 	the 	real 	inport 
of 	the 	rule of 	hearin'. 	In 	this 	view, 	therefore, 
the 	ie aumec' orders 	of 	the 	coepulsor 	retirenent, 
affectin the 	ritht 	of 	livelihood 	of 	the 	retitioners, 
anpear 	to be 	bad 	for 	non-ohservance 	of 	the 	rules 
of natural justice.' 

In reaching these conclusions his Lordship nov here holds that t e 

Ia-,-: laid down in finha's and 	eddy's cases was no Ion ser eood lee.. 

Cithout so holding, with res)ect, it was not open to ':is Lordship 

to unhold the contention urged for the netitioners before the Court. 

On this short ground, we find it difficult to suhscrU)e to the views 

expressed by :is Lordship on this point. 

21 In upholding the ver' -  contention of the applicants urged 

before us, the learned 	ctinc Chief justice had relied on the rulins 

in 'ane!.:r Gandhi's and Olga Talus' cases. 

25.The 
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25. The decision in eddy's case was rendered by the Supreme 

Court on 19-9-1979 long after the Suprcme Court had evolved thenev,' 

dimension of Article 14 in 	oyappa's case decided on 23-1I-1973 and 

elaborated in 	cnehn Gnri's case decides! on 95-1-1979 . 	. 	If 

that is so, no Court can assuee that the decision in edcly's case 

had been renc!ere4ocr incurian as that would he tie inevitable result 

inholding to the contrary. The law of hindine prcedents reco.2nised 

in Article 11 of the Constitution does not pornit any Court or Tribu- 

nal to indulge in such ,in exercise. 	.1 nust on this score itself 

with resoect, dissent fron the view exaressed by hs Lordshia in 

Sonae Lana's case. 

2. .:ht we 	have 	expressed 	in 	7 .7cnekc. andhi's 	case eaually 

anplies to 	the view 	exerossed 	by 	the 	learned tcting 	Chief justice 

in 	Olga Tellis' case 	also. 	Cven 	otherwise 	on the 	nature 	of nower 

conferred by Ade 	53(j)F 	and 	the 	consequences 	that 	ensue which 

do 	not result in 	civil 	consequences 	on 	a 	retired civil 	servant, v -c 

do 	not see 	as to 	hc 	Article 	21 	of 	tie 	Consiitution 	can 	he relied 

on to sustain the contention of the aaolicans. 	.10 are,thcrefore 

of the view that ga Tellis' case does not redly hear on the ciuestion. 

27. One other reason given by the learned Actina Chief justice 

to sustain the contention of the petitioners before hin,'.-:hic v:xs 

also reiterated before us b:: Cr.! agrreja is, Fuie 52(j) FC,conferrec! 

an absolute ria]it on (2overnncrt to retire a Co\'ernnent servs.nt 

while Cule 22 did not provide for such a right. 

22.ule 92 of the Eihkin Cules corresponds to 1tle 5((j) FC. 

.Thile 	Cu]e 	56(j)FC e:epl o e e  ter 	 aso'te, 	2ul 	D 	eep1oys 

the 	tern 	'exclusive'. e 	are of the vice: 	that 	in 	the 	context both 

these 	terns really wean one and the sane. 	If 	that 	is the true iewort 

of 	the 	1ules, 	as also 	rilec! by 	the Suprewe 	Court 	in 	eddy's case, 

then there is hardly any ground to distinguish Sinha's and Aeddy's 

cases 
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cases to hold that a civil servant was entitled for an ooportunitv 

of hearing before his retire:rient. Out, more imoortant than Al 

these is, there isnothine lil:e an 	absolute' power in our country 

boverned by Constitution and rule of law. Cu this aspect ::de in 

his treatise ' d ',inhtrtive Law' (Fifth OWN had exoressed thjs: 

It is a cardinal se•:io ;, accordin'!y, that every 
has Ie:nl  Ii: its, however, wide the. lnnuac 

of the ewnr:erine Act. If the court finds that 
the power !,,as been exercised operessively or unrea-
sonbl', or if there has been soae procedural 
fai1in, suc - as not allmlrq a nerson affected 
to nut for 'rd his case,tha act we',' be con'eane' 
as 	unln.::f ul. AItbud: ln'.eyers ap;)earing for covera- 

'ent dcpert:acnts often arnue that soe Act con-
fers unfettw'ee discretion, they arc ,rwiltv of consti- 
tutional 	H 3snhe y% 	hJnfettered 	discrationcennot 
exist where the rule of lv: reins. The notion 
of unliaited pover can have no place in the 
systee. Tb sco e truth can be expressed by sayina 
that all r'a'or is capable of abase, and that 
the no or to prevent abuse is the acid test of 
effective judicial control'. 

:e aro,t'wrefora, of the  vicr",tbat this ground to sustain the conten-

don;Ak rcsae.t to the  learned Jucwe, is unsound. 

rpr other: ise the RoryTe Court had not negatIved the 

plicntion of audi eltera perte: on thC around that hule 5C(j) 

F -. had conferred 'absolute' rieht, hut had neatived the snc on 

the ratire of power conferrer by that 'Thie and its consen''ences 

on the civil servant. 	For all these reasons, with resnect, 'c reret 

our ine!-ilitv to sdscrihe to the vice's expressed in Conw 

case hvthe learned Actina Chief Justice. 

31. On the ferecoin-: discussion, we hold that the onaliceI]ts 

v.'ere not entitled for a shoe.' cause notice, consideration of their 

representation :nuch less an onnortunity of oral hearina before the 

aronriate authority wade its orders aaainst the anplicants. 

:i  

fi. hr. hweraie urecH that ce:e'u!sory retirewert orders wade 

aaainst the anolicants were nothing hut 'concealed punishwents' and 

were, therefore, violative of Article 311(2) of the Constitution. 
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32. 	e nrc of the vie': that this contention of Dr. daarnja 

is also concluded by the Supree Court in the cases noticed h us 

earlier. 

32• In Sinha's and Ceddy's cases the. Suire 'c Court had ruled 

that compulsory retirer ient does not result in civil consequences, 

was not a nunishrent and casts no stig;ria on the nerson retired. 

A civil servant retired under lzilc 	(j) is entitled for pension and 

ot'er ter. iinal benefits in accordance v.'ith the 	uIcs reaulatin 	t'me:. 

If that is so, it is inconceivable to i'ol that the orders of retire-

meents are 'concealed nLmnish:cnts' aw are violative of Article 311(2.) 

of the a.oustituton. 	C see no ::crit in this contention of 

rcja and "e relect tIme sam me. 

ihI' 1T ':..4. 

32. Dr. dsm -craia has urged that decisions to retire each of 

the anolicants, having remard to their unblcrcmishetm' and excellent record 

of service incontravention of the circular instructions issued thereto 

by 	Coverne:ent, w a s based on ax niaterial or irrelevant eeterial 

end was whj:'msjcal, arbitrary, totally unjustified and illecal. 

	

32. 	Sri PaftezirmmjnimTh has urged that the retirem merit of each 

of apnlicnnts was in the public interest and was based on relevant 

amaterial and they cannot he cxc. :ine' h 	this Tribunel as a Court 

of a?peal. 

;efore deaIin with this point, it is first necessary to notice 

the 'nodauitv adonted by us in decline with the srmm'ie. 

After hearing f'mr. agaraja generally on this Doint, we direct-

ed ri Padr:arajaian to make available the original records to decioe 

ehether there was 	aterial and whether such material was relevant 

to the decision rercbe'1, with :dmich be readi!: ccamlied, !io'mever, 

clai:.ming that those records should not be shown to the apnlicsmnts \ 	or heir counsel which -e'as seriously countered by the latter. 
	

•)'_' '-"a 



-24- 

V,e then heard counsel on this controversy, orally overruleS 

the objections of Sri Pad :arnj - iah. 	e then nade available relevant 

records of each apalicant to r.aaraja to he shown to the concerned 

applicant only to tah(,  instructions fron that aonlicnnt only and then 

beard both sides on this point fully. 	c nov orocoed to five our 

reasons for rcioctin the objections of 	ri Pad arn lab. 

fri Pad:-iorojaiah stronly relyinc oo an unreported rulina 

of the Cowboy each of theTribunal in !A hhYAh.A AC 	ALVId 1- 

V. U !IC: 	(.T J'' J '\ Al 	: DTVC 	(: :isc.nuicr- 

tion •o.1/.) claiwed nrivilo -o awinst the  snplWants onln ut, ir. 

afaraja countered the so: e re"07 on the ralinrr of the c)elbiench 

in  

3. 	order of retirewc:it iad€ under T:ule S(j) TO, does 

not disc lo' 	reasons or :naterial on which the sane is node and 

jssued by the authority. The order :aadc and issued only declares 

that the retire: ient was in Duolic interest and not!in 	norc then 

that. 	Tefore a decision is tahen by the authority en-f con nunica- 

te, there saouic oc a.solute secrecy or confinti]itv over the 

sane can bord]v he doubted. 	ut, aftor that and at any rate when 

that orcer/000ision is seria'ialv chollened by the a -riovad clvi] 

scrverit,it will be so:oev'hat stranne and oc7 c.! to hold that onl the 

Tribunal should IJeruse the: and the concerned anolicant should not 

ocruse then even before the Tribunal and nahe his su!ir issions on 

then. - e are of the view that the course suneste' hir Fri W-m-

ralaiah was totally unfair to the annuicantsan"', will ahice the Tribunal 

itself in an enbarrasina position. Ca th other hand, the course 

ado:tec! by us would he in consonance with the orinciales of natural 

- justice and fair ploy and will do justice to all the contestants. 
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39. In Sonavane's case before a Division fench of the )onhay 

ench consistin 	of Sri 	C.Gad;il, I on'b1e Vice-Chairnan and Sri 

P.Srinivasan,on'ble 	eniber, the srnplicant hari soti it for a direction 

to tile Central Covern;:ient to produce tile records cnd files relating 

to his retirecnt under 10le 5/30 	and also periit hi' to insnect 

tiiOi€ records vhicb was 0000ecd by the Cavern: o:it ci aiaiin privile c 

for 	their production ond ins. cedar. 	An l[-0-lfl0 	the Tenc1i alloyed 

the apAcction in part, ovcrrei a the privilec clninod A  Covcrn: wit 

cad dirctcd the rrcduotior of reccrds. 77e arc rot rcuIl' concerned 

with that asoect of th: ::' tter CS :O\Terfl"eflt KY not Ow ri'ditft 

dci: ed such nrivileTe  befor: us. 

40. Tht, on the ruertiori of pernittinr an annlicant to peruse 

the records, the Andi ipeahiT7 tiroueh Sri ?.Srinivasan, on'hle 

enber who v-as then a uenher of that JOench but is now a neTher 

of the Sansalore a-each, cx iressed thus: 

13. That is not the end of the ruatter. 

crust now advert to a rather peculiar situation 

created by 	'Ic 5g(J). 	'•or. allv,whcn production 

of dacurucnts i 	one part': to a litigation is ordered 

by 	the Court. these docu cents have to he shown 

to the other 'iartv. As cointe(1  out earlier,the 

doctrine of natural justice is excluded froc: the 

aurview of Aule Q(j) an: to cannot icport it 

into that rule: if we id So we would oc ni.rnoring  

tiC ::cdate of the ler:islature(AI[ 1071 SC L). 

If we perwit the docunents called for above tobe 

siOicn tO tie analicant arid hearing objections to 

co::iwrlcor" retire::ent based on ivaterial contained 

therein we would be ileporting the doctrine of 

natural justice, albeit and stage after the to. netent 

authority has ordered co::lr)ulsory retire.ent. 

hen we are called upon to decide whether cocinul-

sorv retirercnt has been rightly ordered, v -c are 

really ashed to stand in tire shoes of the apPropriate 

authority which tooh the decision under Ale 	(j) 
but with one restriction viz., if there is sorie 

relevant 	i raterial for arriving at the decision 

vie 



v:e v:ould not he right to go into its adequacy 

and to substitute our opinion for the opinion of 

the anpropriote authority. If there is no material 

to co::;c to the recuisitc oninion, or if the rn atonal 

considered by the cmronriatc authority is irrelevant 

v:c \vould hc jnstified in settinT asc1e the oroer 

of co' ou]sory retirc:e:it, hut for arriving at a 

conchisian ':;c cannot xue the oatoria1 considered 

by the aparonriate authrit available to the cipoli-

cant and aive hi P U. opoortunity to stage his 

ohjoctior'.s 	basn' 	t er :an. 	.bat 	the 	appropriate 

autharit is urecluded fro doing under therule 

v - c cannot do. iherc'ore, c.'e 'ould direct that 

the docucnts and records as aforesaid he s'- o'n 

only to us to enable us to deter.:ine the validity 

of the action challeruod in the ioain nophication 

end not to the annl cant. 	e are n'.'are that 

in Afl 197(... 1207 it was observed that there 

was no nint in the court seeing the records v:itb-

out s1lo::in7 the: to the other side, hut that vas 

not in the context cf 4l!lC 57j) vbich coupels 

usto denart fro. the norniel oractice in this renard. 

Sri Pad: arajainh had ured for ceotin' this state: cot of 1av. 

11. 	. bile dealin with ?oint-2 we have held that the pninciale 

of au'i a1terr:.i partc.n had no s.polication before the aroroorieto 

authority tc*es a decisioa.Put, that stateuent, v,'itb resooct to the,. 
cannot he 

o bav .epC'1  in 	onavxnn's easeL orojected after the decision had 

hen tahen and the sa..e is chehlen'ed by the agerieved civil servant 

nefore the 	ri u l under the Act. 	are of the viY7 that t1 e 

statc:ent ::anc in PonaVafle's case: tint te party at no stage can 

ocruse and nahe his snb:xissions even vhen the Tribunal v'as seized 

of the matter does not necessarily flox: from the ruling of the 

E'uprene Court in Sinb's case. 	The later proposition does not nocos- 

serilv floe: from the former. 	Ke are of the vice: that to facilitate 

a orocer headn7 and consideration of the questions the course me 

have adoated, for fro7i doin7 violence to the princinles enunciated 

in Sinhas case v.'as only in conform itu v:ith the orinciples of natural 

iustice, v,-bicb is even described as fair play in action and sound 

orincinles of ad uinistration of Justice. 	Another reason aiven by 

the 
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S 
the 	learned 	\ieniber 	is 	that the 	Tribunal 	in deciding 	an application 

under 	Section 	19 	of 	the 	Act is 	really 	asked to 	stand 	in the shoes 

of 	the 	appropriate 	authority. \Ve 	are 	afraid that 	this 	is too broad 

a 	statement 	which 	does 	not flow 	fro ri 	the true 	nature of power 

conferred 	on 	the 	Tribunals 	under 	the 	Act. For 	these 	reasons and 

others 	set 	out 	earlier, 	with 	respect 	to 	the 	Bombay Bench, we regret 

our 	inability 	to 	subscribe 	to the viers exnressed at pare 13 	in Sona- 

vane's case. 

42. On this ver" nuestion, te Beihi Bench of the Tribunal 

speakine through justice hB1adhaa Peddy, Hontble  Chairman ir 

Banerjee's case had e>pressed thus: 

.........1ien the validity f such a recommendation 

cannot he judged 	it 1 1OUt pursuing the record, 

such record cannot he treated as one the confiden- 

tialities of which sho'L id be preserved. 	The Tri- 

bunal cannot withhold such record from the parties 

likely to be affected by its decision. In disclosing 

this material to the rarties to the litigation, no 

prejudice would be caused to the State or any 

of the officers concerned. The members of the 

and tie U.P.S.C.are highly placed authorities 

who will not be in uny way embarassed by such 

disclosures; nor is their freedom and candour of 

exoression of opinion affected by such disclosure. 

In discharge of their official duties dcv in day 

out they assess the performance of several officers 

objectively. V,Iien their assessment or reconmenda-

tions are challenged in appropriate judicial forums 

any disclosure of that record, in our opinion, will 

( 	 not cause any injury to public interest. In our 

viev•',far from causing injury, it would advance 

public interest and lend assurance to the public 

in general and the public servants in particular 

that they are being treated justly and fairly. 

o question of security of State is involved in 

these records nov.' pieced before us. The production 

of this file and the disclosure of its contents is 

necessary for a just decision of this case. 
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Ve are in respectful agreenent with these views. These then weS 

the reasons on which we permitted the applicants to peruse the proce-

edings of the s creening and review conmittees concerning each 

of them only. 

In deaIin, and deciding cases of compulsory retirements 

Governnent on 5-I-g7s  had issue" detaile' instructions and they 

are printed on paes 2801  to 288 of Appendix 10 of iu:thuswar:y's 

Pension 'u1es, 1985 ditior, and they have been supplemented by 

Rovernnent in its letter No.F.l(l22)/Vig/85 dated 8-11-1985. 

The instructions issued by Goverr nent on 5-1-1P78 and/or 

8-11-1985 are 	not 	statutory 	and 	are 	issued h\ 	Government in exercise 

of 	its 	executive 	powers 	to 	carry 	out the 	objects 	of 	Rule 56(j)7R 

and 	other 	corresponding 	Rules. 	These cirnlars 	are 	not 	laws. The 

circulars are 	issued 	for 	the 	guidance of 	officers. 	Re 	cannot 	treat 

then as edicts 	or 	mv's 	that 	require 	an absolute and 	rninutest co -ipli- 

ance by everyone at every stage. 

e find that in conforaitv with the circulars a screenin 

committee consisting of four senior office:s had exemined the cases 

of applicants and others and the sane made its detailed reco' nenda-

tions which were then examined by a review,  committee consisting 

of two senior gecretaries of Goverr:ent, which were apnroved by 

the Finance 'mister on 31-12-198 	From this it follows that there 

was substantial compliance with the circular instructions issued by 

Government. 

e find that the applicants in Applications Nos.132, 500, 

735, 761 and 879 of 1938 have been retired on the ground that they 

were 'ineffective' and their 'integrity was doubtful' and that applicants 

in Applications 1 Tos.435 and 877 of 1938 have been retired on the 

ground that their 'integrity was doubtful'. 

In reaching its conclusions, the screening committee had 

adverted 
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to various circumstances and details collected and placed before 

it. In the case of applicants in Applications Nos. 132, 435, 735, 761, 

877 of 1986,two members of the committee who were Commissioners 

of Income-tax of the Karnataka Circle under whom they were workng 

have also opined that their 'integrity was doubtful'. In the case 

of applicants in Application N0.g7Q of 1986, the same two members, 

had also opined that that applicant had not Shown improvement in 

his work and punctuality. 

 e 	have 	c3reful1'' read 	the proceedings 	of 	the 	screening 

con nittee and 	the 	revie': CO 	nittee. ''e 	have 	nerused 	thc: 	C. 

of 	all 	the applicants 	and considered the 	sub: 	ission; 	made 	on 	all 

of 	the:. 

An exa:iination of the proceedings of the sc:reenin.n co'::nit-

tee concurred with by the review committee and the tinister,establish 

that there was material for the appropriate authority to retire the 

applicants under 	ule 5(j) IF—P and that material v:s relevant mate- 

rial for the decision. 	'hc:i once this Tribunal find; that there was 

material and that material was relevant to the dech;ion, this Tribunal 

hov:ever,extensive and wide its nov:ers are under the Act, should 

not embark on an incuir into the matter as if it is a Court of 

appeal and re.b a different conclusion. 	On this short ground this 

Tribunal should reject the challenc of the applicants to the orders 

made against then an - the various grounds urged against then. 

56. 	e now proceed to Consider all other grounds urged by 

Dr. Nag araj a. 

P)r.Nagaraja 	had 	urged 	that 	the 	CPs of 	the applicants were 

rr ~ 
the 	most 	reliable 	and 	scientific 	material 	and other 	material, 	if 	any 

Z, ( , 
was undeendahIe for a decision by the appropriate authority. 

\hatever 	be 	the 	value 	of 	Cs 	and their 	denendabilitv 	for } - 

considering 	prm iotions 	or 	retirements, 	it 	is 	not 	poss51e 	to 	hlr 	that 

they 	alone 	can 	and 	would 	constitute 	material for 	considering 	retire- 

ments 
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ments under Rule 56(j) F'. There is no prohibition for col1ectin 

other material and depending on the same in taking a decision under 

that Rule. Both on principle and authority, we find it difficult to 

accept this contention of Dr. Nagaraja. 'Ve, therefore, reject the 

sane. 

°. Dr. 'craraja has next contended that on the acquisition 

of movable and hrniovahle properties dealt by the screening co!nittee 

the applicants had obtained prior sanction and hc' inarted the requ• 

site inforniation fro: time to time and that beine so, the screenir;: 

committee could not hold the integrit•-  of the apnlicants as doubtful. 

Ve will assume that the acquisition of the properties hd 

been pronerlv reported or sanctioned by the authorities from ti; e 

to tine. Dut, that 	ahes no difference to ascertain whether thcre 

has been disproportionate acquisition of properties or to hold that 

the integrity of the civil servant was doubtful. 'e see no merit 

in this contention of Dr.Nagaraja and reject the sane. 

Or. Nagaraja has contended that it was not open to the 

screening comnittee to rely on subjective and unverified oninion 

of its two members to doubt on the integrity of the applicants. 

On certain applicants noticed by us earlier, t'o ncmhers 

r - 

/ 

of the screenin committee who were functionin or had functioned 

as Commissioners or Jdeads of Offices under whom they had served 

or were serving had expressed that their integrity was doubtful. 

1'E must not forget that those officers had closely watched the 

formance of those applicants and were connetent to express on 

r integrity. If that was so, then their considered opinion on 

en; was relevant and conid be acted upon. \Ye find no reason to 

discard their opinion at all. 

63. On the perforr:iance of the apnlicants in their official 

career 
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career and their integrity,the members of the screening comnjttec 

who were not biased were the best judges. This Tribunal cannot re-

appreciate their views and reach a different conclusion on the 

di:it of the apalicants. h'e cannot examine their COMC!USjOflS as 

if we creGourt of apaeel and reach different conclusions. 

fl,o on the foreoine discussion, we hold thnt there is n went 

in the challenec of the aeplicants to the decisions reachc' and the 

orders we thereon by the anCronriatr: authorities. 

F. \s all the contentions uroc! for te apiicants fail,their 

apnlications are liable to he disnissed. ''c, therefore, diS'IiSS t'-ese 

aeplications. flut,In the circuwstances of the cases, we direct the 

panes to hear their own costs. 	 / 
I 	 _ 


